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ATTACHMENT. 

I.  Nature  and  Oroands. 

(A)  Nature  of  Remedy,  Causes  of  Action,  and  Parties. 
§     I.  Nature  and  Purpose  of  Remedy. 

§     2.  Constitutional  and  Statutory  Provisions- 

§     3.  Actions  in  Which  Attachment  Is  Authorized. 

§     4.  In  General. 

§     5.  On  Express  Contracts. 

§     6.  For  Torts. 

§     7.  On  Demands  Not  Liquidated. 

§     8.  On  Demands  Not  Matured. 

§    9.  On  Contingent  Liabilities. 

§  10. In  Suits  in  Equity  or  Actions  on  Equitable  Grounds. 

§  U.  Persons  Entitled. 
§  12.  Persons  Liable. 

§  13.  In  General. 

§  14.  Several   Defendants- 

§  15.  Simultaneous   and    Successive   Attachments. 

(B)  Grounds  of  Attachment. 

§  16.  Insolvency  or  Inability  to  Satisfy  Demand. 

§  17.  Nonresidence. 

§  18.  Absconding,  Absence,  or  Concealment. 

§  19.  In  General. 

§  20-  Departure  and  Absence. 

§  21.  Concealment  and  Avoidance  of  Process. 

§  22.  Intended   Departure. 

§  23.  Removal  or  Concealment  of  Property. 

§  24.  Removal  from  Jurisdiction. 

§  25.  Fraudulent  Transfer  or  Other  Disposition  of  Property. 

§  26.  In  General. 

§  27.  Transfers  as  Security. 

§  28.  Intended  Removal  or  Disposition. 

§  29,  Evidence  as  to  Grounds. 
§  29  (1)  Admissibility. 
§  29  (2)  Weight  and   Sufficiency. 

§  30.  Waiver  or  Loss  of  Right. 
U.  property  Subject  to  Attacbment. 
g   31.  Personal  Property  in  General. 
§   32.  Real  Property  in  General. 
§   33.  Property  Mortgaged  or  Otherwise  Incumbered. 
§    34.  Personal  Property- 
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§  35.  Real  Property. 

§  36.  Corporate  Stock, 
§  37.  Interests  under  Contracts. 
§  38.  Equitable  Estates  or  Interests  in  General. 
§  39.  Interests  of  Devisees  or  Legatees. 
§  40.  Rights  of  Action  in  General. 
§  41,  Ownership  or  Possession  of  Property. 
§  42.  Property  in  Custody  of  the  Law, 
m.  Proceedings  to  Procure. 

(A)  Jurisdiction  and  Venue. 

§  43.  Jurisdiction  of  Courts  of  Equity. 
§  44.  Place  of  Bringing  Proceedings. 
§  45.  Waiver  of  Objections. 

(B)  Affidavits. 

§  46.  Necessity  and  Purpose. 
§  47.  Persons  Who  May  Make. 

§  48.  Agents  or  Attorneys- 

§  49.  Authority  to  Take. 

§  SO.  Formal  Requisites. 

§  51.  Averments  in  General. 

§  52.  Knowledge  or  Information. 

§  53. Necessity  of  Knowledge. 

§  54.  Necessity  of  Belief. 

§  55.  Averments  as  to  Parties. 
§  55.  Averments  as  to  Cause  of  Action. 
§  57,  Averments  as  to  Nature  of  Demand. 
§  58.  Averments  as  to  Indebtedness. 

§  59  Maturity. 

§  60.  Amount. 

§  61.  Averments  as  to  Grounds  of  Attachment. 

§  62.  In  General. 

§  63.  Language  of  Statute. 

§  64.  Stating  More  than  One  Ground. 

§  65.  Alternative  or   Disjunctive   Statements. 

§  66.  Averments  as  to  Purpose  of  Attachment. 

§  67.  Complaint  or  Other  Pleading  Accompanying  Affidavit. 

§  68.  Amendment  and  Supplemental  Affidavits. 

§  68  (1)  In  General. 

§  68  (2)  Defects  Amendable. 
§  69.  Filing. 
§  70.  Variance. 

§  71.  Defects,  Objections,  and  Waiver. 
§  72.  Failure  to  Make. 

(C)  Security. 

§  73.  Necessity  and  Purpose. 

§  74.  Parties  by  and  to  Whom  to  Be  Given. 
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§  75-  Form  and  Requisites  of  Bond  or  Undertaking. 
§  76.  Sufficiency  and  Justification  of  Sureties. 
§  77.  Approval  of  Bond  or  Undertaking, 
§  78.  Amendment  of  Bond  or  Undertaking. 
§  79,  Additional  or  New  Security. 
§  80.  Defects,  Objections,  and  Waiver. 
§  81.  Failure  to  Give. 
IV.  Writ  or  Warnmt. 

§  82.  Authority  to  Issue. 
§  83.  Order  of  Allowance. 
§  84.  Form  and  Requisites  in  General. 
§  85.  Direction  to  Particular  Officer  or  County. 
§  86.  Description  of  Parties. 
§  87,  Recital  of  Cause  of  Action. 
§  88.  Directions  for  Service  and  Return. 
§  89.  Amendment. 
§  90.  Alias  Writs. 
§  91-  Variance. 

§  92.  Defects,  Objections,  and  Waiver. 
T.  Levy,  Lien,  and  Oastody  and  Disposition  of  Property. 
§     93.  Authority  to  Levy, 
§     94,  Mode  and  Sufficiency  of  Levy. 

§     95. In  General. 

§     96.  Personal  Property  in  General, 

§     97.  Shares  of  Stock. 

§     98,  Property  Levied  on  under  Other  Process. 
§     99'  Service  of  Writ  or  Warrant. 
§  100.  Notice  of  Levy. 
§  101-  Inventory  and  Appraisement. 

§  102.  Amount  of  Property  Attached,  and  Excessive  Levy. 
§  103,  Quashing  or  Setting  Aside  Levy. 
§  104.  Operation  and  Effect  of  Levy  in  General. 
§  105,  Creation  and  Existence  of  Lien. 
§  106,  Property  or  Interests  Affected,  and  Extent  of  Lien, 
§  107.  Priorities  between   Attachments. 

§  108.  Priorities  between  -Attachments  and  Other  Liens  or  Claims. 
§  109-  Transfers  of  Property  Pending  or  Subject  to  Attachment. 
§  no.  Duration  of  Lien. 

§  111.  Waiver,  Release,  or  Abandonment,  and  Discharge  or  Extinguish- 
ment of  Levy  or  Lien. 
§112.  Restoration  of  Lien. 
§  113.  Custody  and  Care  of  Property. 

§  114.  Delivery  of  Property  on  Forthcoming  or  Delivery  Bond. 
§  115.  Release  of  Property  on  Security. 
§  116.  Expenses  of  Keeping  Property,  and  Compensation  of  Custodian, 
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§  U7-  Sale  or  Other  Disposition  of  Property. 

§  118. Property  Perishable,  or  Expensive  to  Keep. 

§  119. Proceedings  and  Order  for  Sale. 

§  120.  Title  and  Rights  of  Purchasers. 

§  121.  Disposition  of  Proceeds. 

VI.  Proceedings  to  Sapport  or  Enforce. 

§  122.  Prosecution  of  Action  in  General. 

§  123.  Process  in  Action  and  Service  on  Defendant. 

§  124.  Necessity  and  Sufficiency  of  Process. 

§  125.  Appearance. 

§  126.  Sufficiency  of  Complaint  or  Other  Pleading. 

§  127.  Filing  and  Service  of  Pleadings. 

§  128.  Trial  in  General. 

§  129.  Appointment  and  Proceedings  of  Auditors  or  Trustees. 

§  130.  Judgment. 

§  131.  Enforcement  of  Attachment  against  Property  Not  Levied  on. 

§  132.  In  General. 

VH.  Quashing,  Vacating,  Dissolntion,  or  Abandonment. 
§  133-  Nature  and  Form  of  Remedy. 
§  134.  Grounds  for  Quashing,  Vacating,  or  Dissolving. 

§  135.  In  General. 

§  136.  Insufficiency  or  Want  of  Grounds  of  Attachment. 

§  137.  Want  of  Jurisdiction. 

§  138.  Defects  or  Irregularities  in  Proceedings. 

§  139.  Ownership  of  Property  Attached. 

§  140.  Persons  Entitled  to  Move. 

§  141.  Waiver  or  Estoppel. 

§  142.  Time  for  Attacking  Attachment. 
§  143.  Proceedings  on  Motion. 

§  144.  Application  in  General. 

§  145.  Evidence  and  Effect  of  Affidavits. 

§  146.  Hearing  and  Determination. 

§  147.  Pleading  in  Abatement,  or  Traverse  of  Grounds  of  Attach- 
ment. 

§  148.  Grounds  in  General. 

§  149.  Formal  Requisites. 

§  150.  Issues. 

§  151.  Judgment  or  Order. 

§  152.  Actions  to  Set  Aside  Attachment. 

§  153.  Discharge  of  Attachment  on   Security. 

§  154.  Right  to  Release  in  General. 

§  155.  Form  and  Requisites  of  Security. 

§  156.  Dissolution  by  Causes  Subsequent  to  Attachment. 

§  157.  Judgment   for  Defendant. 

§  158.  Death  of  Party. 

§  159.  Effect  of  Dissolution. 
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Vm.  Claims  by  Third  Persons. 

§  160.  Claims  under  Attachment. 

§  161.  Rights  of  Other  Creditors. 

§  162,  Claims  or  Liens  Prior  to  or  Superior  to  Attachment. 

§  163.  Right  to  Assert. 

§  164.  Establishment  and  Sufficiency. 

§  165.  Contest  of  Attachment  by  Claimant. 

§  166.  Intervention  to   Contest  Attachment. 

§  167.  Right  to  Intervene. 

§  168.  Grounds   for  Contest. 

§  169.  Proceedings,   Hearing,  and   Determination. 

§  170.  Rights  of  Claimants  of  Property  Attached  in  General. 
§  171.  Notice  or  Demand  by  Claimant,  and  Affidavit  of  Claim. 
§  172.  Security  by  Claimant   for  Possession. 
§  173.  Actions  by  Claimant  for  Recovery  of  Possession. 
§  174.  Proceedings  for  Establishment  anti  Determination  of  Claims  to 
Property. 

§  175.  Nature  and  Form  of  Remedy. 

§  176.  Jurisdiction. 

§  177.  Pleading. 

§  178.  Issues  and  Questions  Considered. 

§  179.  Evidence. 

§  179  (1)  Presumptions  and  Burden  of  Proof. 

§  179  (2)  Admissibility. 

§  179  (3)   Weight  and  Sufficiency. 
§   180.  -^—  Conduct  of  Trial  or  Hearing. 

§  181.  Questions  for  Jury. 

§  182.  Instructions. 

§  183.  Verdict  or  Findings. 

§  184.  Judgment  and  Enforcement  Thereof. 

§  185.  Appeal. 

§  186.  Operation  and  Effect  of  Determination. 
IX.  Ketttm. 

§  187.  Officers  Who  Must  Make. 
§  188.  Form  and  Requisites. 
§  189.  Amendment. 

§  190.  Defects,  Objections,  and  Waiver. 
§  191.  Construction. 
§  192.  Operation  and   Effect. 
X.  Liabilities  on  Bonds  or  Undertakings. 

§  193.  Accrual  or  Release  of  Liability  by  Breach  or  Fulfillment  of  Con- 
ditions. 

§  194.  Bonds  or  Undertakings  to  Procure  Attachment. 

§  195. Forthcoming  or  Delivery  Bonds. 

§  196.  Bonds  or  Undertakings  for  Release  of  Property. 

§  197.  Claimants'  Bonds  for  Possession. 
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§  198.  Discharge  of  Sureties. 

§  199.  Extent  of  Liability. 

§  200.  Enforcement  in  Attachment  Suit,  or  Claimant's  Suit. 

§  201.  Summary  Remedies. 

§  202.  Actions. 

§  203.  Nature  and  Form. 

§  204.  Right  of  Action. 

§  205.  Conditions   Precedent. 

§  206.  Defenses. 

§  207.  Time  to  Sue  and  Limitations. 

§  208.  Parties. 

§  209.  Pleading. 

§  210.  Evidence. 

§  210  (1)   Presumptions  and  Burden  of  Proof: 

§  210  (2)  Admissibility. 

§  210  (3)  Weight  and  Sufficiency. 
§  211.  Damages. 

§  211   (1)   Measure  of  Damages. 

§  211    (2)   Elements  of   Compensation. 

§  211   (3)  Exemplary  Damages. 

§  212.  Trial. 

XI.  Wrongful  Attachment. 

§  213  Nature  and  Grounds  of  Liability. 

§  214.  Wrongful  Suing  Out  of  Attachment. 

§  215.  Persons  Entitled  to  Damages. 
§  216.  -T—  In  General. 

§  217.  Estoppel  or  Waiver. 

§  218.  Persons  Liable. 

§  219.  Recovery  or  Set-Off  of  Damages  in  Attachment  Suit. 

§  220.  Nature  and  Form. 

§  221.  Defenses. 

§  222.  Pleading. 

§  223.  Evidence. 

§  224.  Damages  in  General. 

§  224  (1)  In  General. 

§  224  (2)  Measure  or  AmoMnt. 

§  225.  Costs  and  Attorney's  Fees  as.  Damages. 

§  226.  Exemplary  Damages. 

§  227.  Questions  for  Jury, 

§  228.  Instructions. 

Cross  References. 
See  the  titles  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS;  EXECU- 
TION; EXEMPTIONS;  FRAUDULENT  CONVEYANCES;  GARNISHMENT; 
HOMESTEAD;  JUDGMENT;  JUDICIAL  SALES;  LANDLORD  AND  TEN- 
ANT; LIENS;  LIMITATION  OF  ACTIONS;  PROCESS;  SEQUESTRATION; 
SHERIFFS  AND  CONSTABLES;  TRIAL. 
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§  1  Attachment  7 

As  to  agricultural  liens,  see  the  title  AGRICULTURE.  As  to  review  of  cases  in- 
volving attachment,  see  the  title  APPEAL  AND  ERROR.  As  to  appearance  in  at- 
tachment, see  the  title  APPEARANCE.  As  to  assignments  for  benefit  of  creditors, 
see  the  title  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS.  As  to  the  au- 
thority of  an  attorney  to  sue  out  process  of  attachment,  see  the  title  ATTORNEY 
AND  CLIENT.  As  to  dissolution  of  attachment  by  adjudication  in  bankruptcy,  see 
the  title  BANKRUPTCY.  As  to  attachment  by  and  against  banks,  see  the  title 
BANKS  AND  BANKING.  As  to  certiorari  as  proper  remedy  to  quash  summary 
execution  issued  on  forthcoming  bond,  see  the  title  CERTIORARI.  As  to  property 
of  corporations  in  general,  see  the  title  CORPORATIONS.  As  to  security  for 
costs  in  actions  by  attachment,  see  the  title  COSTS.  As  to  power  of  courts,  see  the 
title  COURTS.  As  to  creditors'  suits,  sec  the  title  CREDITORS'  SUIT.  As  to 
attachment  of  witnesses,  see  the  title  CRIMINAL  LAW.  As  to  depositions  and  in- 
terrogatories, see  the  title  DEPOSITIONS.  As  to  obligors  of  forthcoming  or  re- 
plevy bond  being  estopped  from  denying  defendant's  title  to  property,  or  showing  it 
was  not  subject  to  attachment,  see  the  title, ESTOPPEL.  As  to  declarations  as  to 
ownership  of  properly,  see  the  title  EVIDENCE.  As  to  admissibility  of  parol  ev- 
idence, see  the  title  EVIDENCE.  As  to  exemptions,  see  the  title  EXEMPTIONS. 
As  to  fraudulent  conveyances,  see  the  title  FRAUDULENT  CONVEYANCES.  As 
to  pleadings  to  set  aside  fraudulent  attachments,  see  the  title  FRAUDULENT 
CONVEYANCES.  As  to  collusive  attachments,  see  the  title  FRAUDULENT 
CONVEYANCES.  As  to  homestead  exemptions,  see  the  title  HOMESTEAD. 
As  to  property  of  wife,  see  the  title  HUSBAND  AND  WIFE.  As  to  injunction 
when  parties  claim  under  a  void  attachment  sale,  see  the  title  INJUNCTION.  As 
to  judgments  In  attachment  suits,  see  the  title  JUDGMENT.  As  to  conclusive- 
1   of   judgment,   see   the   title   JUDGMENT.     As   to   res   adjudicata,   see   the   title 


JUDGMENT. 


As  to  judgmer 


landlord's  li 

attachment. 

mechanics'  liens,  see  the  t 

tachments  and  mortgages. 


by  default,  see  the  title  JUDGMENT.  As  to  attach- 
ourts,  see  the  title  JUSTICES  OF  THE  PEACE,  As  to  attach- 
the  title  LANDLORD  AND  TENANT.  As  to  enforcement  of 
the  title  LANDLORD  AND  TENANT.  As  to  malicious  attach- 
MALICIOUS  PROSECUTION.  As  to  mandamus  to  dismiss 
MANDAMUS.  As  to  priorities  between  attachments  and 
title  MECHANICS'  LIENS.  As  to  priorities  between  at- 
the  title  MORTGAGES.     As  to  attachment  against 


allegatio 
to  preserve 


firm  or  partners,  see  the  title  PARTNERSHIP,  §  208.  As 
in  pleadings,  see  the  title  PLEADING.  As  to  appointment  of  c 
attached  property,  see  the  title  RECEIVERS.  As  to  actions  by 
see  the  title  RECEIVERS.  As  to  rights,  duties  and  liabilities  of  sherifts  and  con- 
suhles.  see  the  title  SHERIFFS  AND  CONSTABLES.  As  to  right  of  sheriffs  and 
constables  to  demand  indemnity,  and  matters  relating  to  indemnity  given  to  them, 
see  the  title  SHERIFFS  AND  CONSTABLES.  As  to  suits  by  attachment  on  Sun- 
days, see  the  title  SUNDAY.  As  to  priorities  between  attachments  and  taxes, 
see  the  title  TAXATION.  As  to  trover  and  conversion,  see  the  title  TROVER 
AND  CONVERSION.  As  to  competency  of  parties  as  witnesses,  see  the  title  WIT- 
NESSES. As  to  competency  of  sureties  on  attachment  bond,  as  witnesses,  see  the 
title  WITNESSES. 


L   NATURE   AND    GROUNDS. 

(A)  NATURE  OF  REMEDY,  CAUSES 

OF  ACTION,  AND  PARTIES. 
S  1.  Nature  and  Pnrpose  of  Remedf. 

Statutoi7  Origin. — Attachments  were 
unknown  at  common  law,  and  are  the 
creation  wholly  of  statute.  Kress  v.  Por- 
ter, 138  Ala.  577,  31  So.  377.  379;  Hender- 


son  V.   Alabama   Gold   Life   Ins.   Co.,  78 
Ala.  32. 

Attachments  are  extraordinary  process. 
unknown  to  the  common  law,  not  issu- 
ing out  of  a  court,  nor  pertaining  to  the 
exercise  of  the  ordinary  powers  and  ju- 
risdiction of  a  court;  and  no  one  has  the 
power  to  issue  them,  unless  lie  is  there* 
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unto      specially      authorized.      Vann      v. 
Adams,  etc.,  Co.,  71  Ala.  475. 

Nature  and  Object— "An  attachment 
is  an  extraordinary  proceeding,  and,  in 
some  of  its  operations  and  effects,  may 
prove  to  be  a  harsh  and  injurious  one." 
Ex  parte  Damon,  103  Ala.  477,  15  So.  862, 
S63;  Tucker  v.  Adams,  52  Ala.  SS4,  296. 
See  Johnson  v.  Hale.  3  Stew.  &  P.  331, 
336. 

"The  levy  of  an  attachment  on  prop- 
erty is,  by  our  attachment  law,  a  sub- 
stitute for,  and  is  precisely  equivalent  to, 
service  of  personal  process,  and  such  levy 
creates  a  lien  on  the  property  attached, 
whether  it  be  a  chattel  seized  by  the 
sheriff,  or  a  debt  attached  in  the  hands 
of  the  garnishee.  Gary  v.  Gregg,  3  Stew. 
433;  Thompson  v.  Allen,  4  Stew.  A  P. 
184."  Tillinghast  v.  Johnson,  5  Ala.  514, 
515. 

"An  attachment,  as  the  leading  process 
in  the  commencement  of  an  action  at  law, 
which  is  executed  by  a  levy  upon  the  es- 
tate, real  or  personal,  of  the  debtor,  is 
unknown  to  the  common  law,  derived  here 
wholly  from  statutes.  Its  purpose  is,  that 
the  jurisdiction  of  the  court,  in  ulterior 
proceedings,  may  be  more  effectual,  and 
to  afford  the  plaintiff  security  for  the  sat- 
isfaction of  the  judgment  which  he  may 
obtain.  The  levy,  from  its  date,  creates 
a  lien — a  right  to  charge  the  property 
levied  upon,  with  the  payment  of  the 
judgment  rendered,  in  priority  of  any 
subsequent  alienations  the  defendant 
may  make,  or  of  any  subsequent  incum- 
brances he  may  create,  or  of  subsequent 
liens  arising  by  operation  of  law,  in 
favor  of  other  creditors.  The  lien  dif- 
fers from  the  lien  of  an  execution,  as 
it  now  exists,  or  the  lien  of  a  judgment 
on  lands,  as  it  formerly  existed.  It  op- 
erates only  on  the  particular  property 
which  is  the  subject  of  the  levy,  and  is 
incipient,  inchoate,  and  conditional.  It 
begins  with  the  levy,  and  depends  upon 
the  condition,  that  the  plaintiff  in  the 
suit  obtains  judgment,  upon  which  proc- 
ess may  issue  authorizing  a  sale  of  the 
property  attached.  The  li 
if  such  judgment  is  not  obtained, 
its  very  nature,  the  lien  is,  consequently, 
less  stringent,  frailer,  and  more 
tain,  than  the  lien  of  an  execution." 
Phillips  V.    Ash.   S3    Ala.   414,   416.     See 


Pitzpatrick  v.  Edgar,  5  Ala.  499;  Hale 
f.  Cummings,  3  Ala.  398;  Lamar  v.  Gunter, 
39  Ala.  324;  McEachin  v.  Reid.  40  Ala. 
410. 

Proceedings  by  attachment  in  courts 
of  law  are  purely  of  statutory  origin,  and 
can  operate  only  on  the  legal  rights  of 
the  defendant  in  attachment,  that  is,  such 
rights,  as  he  could  enforce  by  action  at 
law  in  his  own  name.  Henderson  v.  Ala- 
bama  Gold   Life   Ins.   Co.,   7B   Ala.  32. 

A  suit  commenced  by  attachment  is 
not  a  proceeding  in  rem,  but  is  personal 
against  the  defendant;  and  the  judgment 
therein  authorized  is  not  merely  one  of 
condemnation  of  the  property  attached, 
but  is  personal  and  general,  as  in  a  suit 
commenced  by  summons  and  complaint. 
Betancourt  v.  Ebertin,  71  Ala.  461. 

The  theory  of  an  attachment,  whether 
it  be  process  against  or  to  subject  the 
property  or  effects  of  a  resident  or  non- 
resident of  the  state,  as  the  remedy  has 
been  administered  in  this  state,  is  that 
it  partakes  essentially  of  the  nature  and 
character  of  a  proceeding  in  personam, 
and  not  of  a  proceeding  in  rem.  Ex- 
change Nat.  Bank  v.  Clement,  109  Ala. 
270,  19  So.  814,  817;  Betancourt  v.  Eber- 
lin,  71  Ala.  461. 

In  attachment,  plaintiff  seeks  to  sub- 
ject the  chattels  to  a  satisfaction  of  his 
demand,  and  invokes  judicial  power  to 
convert  the  chattels  into  a  means  of  sat- 
isfaction thereof.  Johnson  v.  New  En- 
terprise Co.,  90  So.  911,  163  Ala.  463.  See 
M'Rae  v.  M'Lean,  3  Port.  138,  153. 

The  whole  purpose  of  a  writ  of  attach- 
ment is  to  fasten  a  lien  upon  specific 
property  before  the  determination  of 
the  main  suit;  the  atta>chment  resting 
on  its  own  facts,  and  not  on  the  facts 
of  the  main  action.  Oliver  v.  Kinney, 
173  Ala.  993,  96  So.  203;  Rivernac  Const. 
Co.  V.  Kinney,  173  Ala.  721,  56  So.  206. 

CoiiBtniction  and  PurBuance  of  StatutM. 
— Prior  to  the  enactment  of  the  statute, 
declaring  that  the  attachment  law  should 
not  be  rigidly  and  strictly  construed, 
great  strictness  was  required,  in  this 
state  in  the  proceeding  of  attachment, 
and  cases  were  frequently  disposed  of 
in  mere  technical  objection.  The  rule 
for  the  construction  of  penal  statutes 
waa  uniformly  applied  to  the  attach- 
ment laws.    The  rule  has  been  changed 
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bj  legislative  enactment.  The  code  now 
provides  that  "the  attachment  law  must 
be  liberally  construed  to  advance  the 
tnanifest  intent  of  the  law.  Jackson  v. 
Stanley,  2  Ab.  326.  328;  Johnson 
V.  Hale,  3  Stew.  &  P.  331.  336i  Rich- 
ards V.  Bestor,  SO  Ala.  3SS,  8  So.  30;  Bart 
V.  Parish  &  Co,,  fl  Ala.  Sll,  814;  Bank 
V.  St.  John  Powers  &  Co..  2S  Ala.  S66, 
613;  Ware  v.  Seasongood,  92  Ala.  1S2,  9 
So.  139;  PearsoU  v.  Middlebrook,-  2  Stew. 
&  P.  406;  Ex  parte  Damon,  103  Ala.  477, 
IS  So.  B62;  Flake  v.  Day  &  Co.,  22  Ala. 
132. 

"Under  the  Code,  where  the  rule  was 
more  stringent  as  to  forma,  and  the  in- 
tent of  the  legislature  less  evident,  the 
attachment  laws  were  required  to  'be  lib- 
erally construed  to  advance  the  manifest 
intention  of  the  law.'  Revised  Code. 
S5  29W,  2930."  Watts  V.  Womack.  44 
Ala.  60S,  606. 

Act  Feb.  5,  1846.  extending  the  remedy 
by  attachment  in  chancery  against  non- 
resident absconding  or  fraudulent  debtors 
to  simple  contract  creditors,  is  remedial, 
and  to  be  given  a  liberal  construction  in 
accordance  with  the  general  statutory 
declaration  (Clay's  Dig.,  p.  59,  §  17) 
that  "the  attachment  laws  of  this  state, 
shall  not  be  rigidly  construed."  Flake  ». 
Day.  22  Ala.  133. 

In  suiog  out  a  writ  of  attachment  ei- 
ther at  law  or  in  equity,  there  must  be  a 
substantial  conformity  to  what  the  stat- 
ute prescribes.  This  results  from  the 
nature  of  this  statutory  remedy.  Ware 
V.  Seasongood,  92  Ala.  152.  9  So.  138.  139. 

A  writ  of  attachment  under  the  statute 
is  a  summary  and  extraordinary  remedy 
in  derogation  of  the  common  law,  and 
the  statutes  authorizing  the  writ  must  be 
strictly  followed.  Earp  v.  Stephen",  5S 
So-  266.  1  Ala.  App.  447;  Woodlcy  v. 
Shirley,  Minor  14.  See  Exchange  Nat. 
Bank  v.  Clement,  109  Ala.  270,  19  So. 
814. 

"The  proceeding  by  attachment  is 
strictly  statutory,  and  the  writ  can  only 
be  issued  in  such  cases  as  are  clearly  au- 
thorized by  the  law  creating  and  allow- 
ing it.  The  courts  are  not  permitted,  in 
SDch  cases,  to  extend  the  provisions  of  the 
taw  by  construction,  so  as  to  make  them 
include  cases  and  persons  which  are  not 


clearly  within  their  meaning.  If,  upon 
an  examination  of  the  condition  of  the 
parties,  all  the  rights  and  remedies  se- 
cured to  suitors,  under  the  law  authoriz- 
ing the  writ,  do  not  or  can  not  attach  to 
them,  it  would  seem  to  be  evident  that 
they  are  not  included  in  the  act,  and  con- 
sequently, the  officers  who  are  allowed 
to  issue  the  writ  in  proper  cases,  would 
be  without  authority  to  issue  it  in  those 
not  named,"  Taliaferro  v.  Lane,  23  Ala. 
369.  371. 

Existence  or  Retort  to  Other  Retncdy. 
— An  attachment  may  be  sued  out  al- 
though the  party  has  been  previously  ar- 
rested on  bail  process  issued  in  the  same 
cause.     Uassey  v.  Walker,  8  Ala.   167. 

The  Alabama  statutes  which  authorize 
attachments,  as  ancillary  to  causes  al- 
ready depending,  make  no  distinction  be- 
tween suits  commenced  by  bailable  proc- 
ess, and  suits  commenced  in  the  ordinary 
mode.  In  either  class  the  attachment  is 
proper,  if  the  statutory  course  for  suing 
it  out  is  shown.  Massey  v.  Walker,  8 
Ala.   167,  169. 

§  2.     Constitutional    aifd    Statutory    Pro- 
visions. 

As  to  construction  of  statutes,  see  ante, 
"Nature  and  Purpose  of  Remedy,"  §  1- 

Early  Etuctments.— The  remedy  by 
attachment  seems  to  have  been  given  as 
early  as  1799,  and  was  fully  established 
and  regulated  by  an  act  of  the  territorial 
legislature  passed  in  1807.  In  1833,  the 
attachment  law  was  revised.  McKellar  v. 
Couch,  34  Ala.  336.  342. 

Operation  and  Effect. — An  ancillary 
attachment,  sued  out  after  the  Code  went 
into  operation,  in  a  suit  commenced  by 
ordinary  process  under  the  old  law,  is  a 
part  of  the  original  suit,  and  must  con- 
form to  the  provisions  of  the  old  law. 
Frankenheimer  v.  Slocum,  24  Ala.  373. 

An  attachment  lies  against  a  foreign 
corporation,  under  the  act  of  1854.  on  a 
cause  of  action  which  arose  prior  to  the 
passage  of  the  statute.  Coosa  River 
Steamboat  Co.  v.  Barclay,  30  Ala.  120. 
§  S.  Actions  in  Which  Attachmetit  la  Au- 
thorised. 

As  to  averments  in  affidavit  as  to  cause 
of  action,  see  post.  "Averments  as  to 
Cause  of  Action,"  §  66.    As  to  actions  be- 
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tween  partners,  see  the  title  PARTNER- 
SHIP, As  to  actions  to  enforce  liens. 
see  the  titles  LANDLORD  AND  TEN- 
ANT; LIENS;  MECHANICS'  LIENS. 
As  to  averments  in  affidavit  as  to  nature 
of  demand,  see  post,  "Averments  as  to 
Nature  of  Demand,"  §  57. 
§  4. In  General. 

Civil  Actions  Generally.— Under  Rev. 
Code,  §  2937,  any  civil  action  founded  on 
contract  or  in  tort  may  be  commenced  by 
attachment.  Hadley  v.  Bryars,  58  Ala. 
139. 

SUtutory  Penaltiet.— Under  Code  1896, 
§  534,  subd,  3,  providing  that  "any  money 
demand"  may  be  enforced  by  attachment, 
that  remedy  will  lie  on  a  statutory  pen- 
alty, where  the  amount  is  fixed  or  can 
be  certainly  ascertained.  George  F.  Ditt- 
man  Boot  &  Shoe  Co.  v.  Mixon,  24  So. 
847,  120  Ala.  206. 
§  B.  On  Express  Contracts. 

As  to  contingent  liabilities  arising  out 
of  contract,  see  post,  "On  Contingent  Lia- 
bilities," §  9.  As  to  unliquidated  dam- 
ages arising  out  of  contract,  see  post, 
"On  Demands  Not  Liquidated,"  §  7. 

Ancillary  Attachments.— The  8th  sec- 
tion of  the  attachment  act  of  1837,  does 
not  warrant  the  suing  out  of  an  ancillary 
attachment  in  an  action  of  detinue.  This 
process  is  authorized  in  such  actions  only 
as  can  be  commenced  by  original  attach- 
ment.    LeBaron  *.  James,  4  Ala.  6a7. 

Contracts  to  Sell  Lands.- When  a  pur- 
chaser of  land  or  interests  therein  makes 
his  contract  orally  only,  but  "the  purchase 
money,  or  a  portion  thereof,  is  paid,  and 
the  purchaser  put  in  possession  of  the 
land"  (Code,  §  1732.  subd.  5),  the  con- 
tract is  not  void;  hence  an  action  by  the 
vendor  for  the  price  is  an  action  on  con- 
tract, not  in  equity,  and  an  attachment 
may  issue  for  nonresidence.  Steadham 
V.  Parrish,  93  Ala.  465,  9  So,  358. 

Contracts  of  Warranty.- An  action  may 
be  commenced  hy  attachment  to  recover 
for  a  breach  of  warranty  of  the  sound- 
ness of  a  slave.  Weaver  v.  Puryear,  it 
Ala.  941. 

§  6. For  Torts. 

Trover  and  Converuon. — Where  an  at- 
tachment issues  on  affidavit  of  a  money 
demand,  a  declaration  subsequently  filed 


in  trover,  against  a  defendant  who  does 
not  appear,  can  not  be  allowed.  But,  if 
defendant  appear,  and  plead  to  the  mer- 
its— he  will  be  too  late  to  review  the  ir- 
regularity, after  judgmeat.  Marshall  v. 
White,  8  Port.  551. 
§  7.  —  On  Demands   Not   Liquidated. 

"Debt"  or  "Moifeyed  Demand."— De- 
fendant hired  a  barge  from  plaintiffs  for 
a  certain  per  diem,  with  an  agreement 
that,  if  it  were  not  returned  in  as  good 
condition  as  when  hired,  defendant  was 
to  pay  the  agreed  value  of  the  barge  as 
upon  a  sale.  The  barge  was  returned  in 
a  worthless  state.  Held,  that  plaintiffs' 
claim  is  a  "debt"  or  "a  moneyed  demand, 
the  amount  of  which  can  be  certainly  as- 
certained," within  the  meaning  of  Code, 
Sg  3929,  2931.  and  will  support  an  attach- 
ment. Tennessee  River  Transp.  Co.  v. 
Kavanaugh,  93  Ala.  324,  9  So.  39S. 
§  B. On  Demands  Not  Matured. 

As  to  nonresidence  as  ground  of  at- 
tachment on  a  debt  not  due.  see  post, 
"Nonresidence,"  §  17. 

In  General. — An  attachment  may  be 
authorized,  when  the  claim  forming  the 
cause  of  action  is  not  yet  due.  Ware  v. 
Todd,  1  Ala.  199;  Allen  v.  Claunch,  7  Ala. 
788;  Jones  v.  Holland,  47  Ala.  732. 

Code  1886,  §  3498,  provides  that  a 
court  of  equity  may  issue  an  attachment 
on  equitable  demands  in  any  case  in 
which  an  attachment  at  law  is  authorized. 
Section  2989  allows  the  issuance  of  an 
attachment  on  a  debt  not  due.  Held, 
that  an  equitable  attachment  might  be 
properly  issued  on  an  unmatured  debt. 
Ware  v.  Seasongood,  92  Ala.  152,  9  So. 
138. 

If  a  vendor  who  < 
cotton  at  a  future  day  i 
payment  of  the  price,  and  before  the  day 
appointed  disables  himself  from  comply- 
ing with  his  contract,  the  purchaser  may 
treat  the  contract  as  rescinded,  and  sue 
presently  for  the  money  paid  out;  and 
an  attachment  on  such  a  debt  would  not 
be  premature,  though  commenced  before 
the  time  fixed  for  the  delivery  of  the  cot- 
ton; otherwise,  where  there  is  no  proof 
of  a  breach  of  the  contract,  other  than 
the  failure  to  deliver  on  the  appointed 
day.     Russell  v.  Gregory,  62  Ala.  4S4 
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Rigbta  of  Nonresidents. — Act  Dec.  1814, 
i  5.  authorizes  a  resident  of  the  sta:e  tc 
issue  an  attachment  against  a  nonresi- 
dent debtor  tor  a  debt  not  due,  and  by 
Act  1824  the  same  benefits  oE  the  attach- 
ment laws  of  the  state  were  given,  tc 
nonresidents  as  were  secured  to  residents 
Held,  that  a  nonresident  was  entitled  to 
maintain  an  attachment  against  a  nonresi- 
dent defendant  on  a  debt  not  due.  Pear- 
soil   V.   Middlebrook,  2   Stew.   &   P.   406. 

Demand  Not  Constituting  a  Debt— 
An  attachment  issued  on  the  eth  of  No- 
vember, against  one  who  had  agreed  to 
deliver  cotton  that  fall,  is  void,  the  ob- 
ligor not  being  in  default  until  the  ex- 
piration of  the  fall,  and  the  demand  not 
being  a  debt.  Moore  v.  Dickerson.  44 
Ala.  485.  See  Bozeman  v.  Rose,  40  Ala. 
213. 
§  t. On  Contingent  Liabilities. 

In  General — An  attachment  can  not  be 
sued  out  where  the  indebtedness  of  the 
defendant  depends  upon  a  contingency 
which  may  never  happen ;  aliter,  where 
the  indebtedness  is  absolute,  though  the 
day  of  payment  has  not  arrived.  Miller 
V.  McMillan,  4  Ala.  537;  Planters',  etc., 
Bank  i:   Andrews,   8   Port.   404. 

Where  neither  the  writ,  affidavit  or 
bond,  allege  that  defendant's  estate  was 
attached  to  satisfy  a  contingent  liability, 
it  will  be  presumed  that  the  undertaking 
for  which  plaintiff  seeks  redress  is  abso- 
lute. Planters',  etc.,  Bank  v.  Andrews,  8 
Port.  404. 

Attachment  by  Surety.— Under  the  at- 
tachment laws,  a  plaintifF  must  show  that 
the  defendant  is  indebted  to  him  in  a 
sum  of  money  past  due,  or  else  in  a  sum 
of  money  to  be  paid  at  a  future  time. 
Aik.  Dig.  37,  38,  39.  Therefore,  where  a 
writ  of  attachment  states  that  plaintiff  is 
security  to  a  draft  drawn  on  T.  and  L. 
for  defendant,  which  he  will  probably 
have  to  pay.  or  on  which  suit  will  have 
to  be  brought  in  another  state,  it  can  not 
be  sustained.  Benson  v .  Campbell.  6 
Port.  455. 

The  liability  of  the  person  primarily 
liable  on  a  draft  to  a  surety  thereon  is 
purely  contingent  until  the  maturity  and 
dishonor  of  the  draft;  hence  the  surety 
can  not  sue  the  principal  thereon  by  at- 
tachment   before    maturity.      Benson    v. 


Campbell,  e  Port.  4S5;  Planters'  &  Mer- 
chants' Bank  t:  Andrews,  8  Port.  404. 

§  10.  In  Suits  in  Equity  or  Actions 

on  Equitable  Qrounda. 

Claims  of  an  Equiuble  Nature.— The 
remedy  by  attachment  for  the  recovery  of 
a  legal  demand  being  given  by  statute  to 
one  nonresident  against  another,  courts 
of  equity  by  analogy  must  afford  the 
same  facility  of  collection  to  a  creditor 
whose  claim  is  of  an  equitable  naiure, 
Kirkman  v.  Vanlier,  7  Ala.  817. 
§  11.  Persons  Entitled. 

Nonreudents.— -Process  of  attachment 
by  one  nonresident  against  another  will 
lie  only  for  causes  of  action  on  which 
debt  or  indebitatus  assumpsit  could  be 
brought.     Hazard  v.  Jordan,  13  Ala.  180. 

It  has  been  stated  broadly  thJt  none 
hut  a  resident  of  this  government  was 
entitled  to  an  attachment  against  one  who 
is  a  nonresident,  but  the  statute  allows 
attachments  by  nonresidents  in  certain 
instances.  Ala.  Code,  §  3930.  Peters  v. 
Bower,  Minor  69.  See  Hazard  v.  Jordan, 
13  Ala.  180. 

"It  is  not  required  by  the  statute  that 
the  plaintiff  in  an  attachment  against  an 
absconding  debtor  should  be  a  resident 
of  the  state."  Woodley  v.  Shirley, 
Minor   14. 

A  nonresident  can  not  sue  out  an  at- 
tachment against  the  property  of  a  de- 
ceased nonresident  debtor.  Heming- 
way V.   Moore,  11  Ala.  645. 

§  IS.  Persons  Liable. 

As    to    averments    in    affidavit     as     to 
parties,     see     post.     "Averments     as     to 
Parties,"  §  55. 
§  IS. In  General 

Judicial  Attachments. — To  sustain  a 
judicial  attachment,  it  must  appear  in  the 
record  that  the  defendant  is  an  inhabit- 
of  the  state.  Wyatt  v.  Campbell, 
or  390;  Evans  v.  Saltmarsh,  1  Stew. 
43;  Blair  v.  Cleveland,  1  Stew.  431. 

Executors  and  Administrators. — An  at- 
tachment lies  under  the  statute  (Clay's 
Digest,  p.  58,  g  14),  in  favor  of  a  resident 
creditor,  against  the  foreign  executor  or 
administrator  of  his  deceased  nonresident 
debtor.     Branch    Bank  v.    McDonald,   2S 
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Ala.  474,  cited  on  this  point  in  note  in 
47  L.  R.  A.  353. 

To  authorize  an  attachment  against  the 
foreign  executor  or  administrator  of  a 
deceased  nonresident  debtor,  it  must  ap- 
pear that  he  was  a  nonresident  at  the 
time  of  his  death;  and,  when  the  attach- 
ment is  sued  out  against  the  nonresident 
debtor  himself  while  living,  the  suit  can 
not  be  revived  by  sci,  fa.  against  his  for- 
eign executor  or  administrator,  because 
non  constat  that  he  was  a  nonresident 
at  the  time  of  his  death.  Branch  Bank 
at  Mobile  v,  McDonald,  22  Ala.  474. 

Under  the  statutes,  an  attachment  does 
not  lie  against  a  domestic  executor  or 
administrator  whose  testator  or  intestate 
resided  in  the  state  at  the  time  of  his 
death.  Taliaferro  v.  Lane,  23  Ala.  369. 
§  14.  Several  Defendants. 

Attachment  for  Tort. — In  an  action 
commenced  by  attachment  against 
era!  persons  for  tort,  where  the  affidavit 
discloses  a  ground  of  attachment  a: 
all  of  them,  a  writ  against  all  is  proper. 
Hadley  v.  Bryars.  S8  Ala.  139. 
§  IS.  Simultaneous  and  Successive  At- 
tachments. 

As     to    alias     writs,    see     post,     "Alias 


Wrii 


g  90. 


Permisaibility.— Under  the  act  of  1837, 
the  plaintiff  may  sue  out  an  ancillary  at- 
tachment, not  only  where  the  suit  is  com- 
menced by  summons  or  capias  ad  res- 
pondendum, but  where  an  original  at- 
tachment is  the  leading  process  in  the 
cause;  yet  it  would  perhaps  be  proper  to 
quash  the  ancillary  attachment,  or  the 
levy  thereof,  where  the  estate  of  the  de- 
fendant levied  on  under  the  original  was 
unquestionably  .  ample  to  satisfy  the 
plaintiff's  demand.  Brown  v.  Isbell,  11 
Ala.  1009. 
(B)     GROUNDS    OF    ATTACHMENT. 

As  to  averments  in  affidavit,  see  post, 
"Averments  as  to  Grounds  of  Attach- 
ment," S  81-  As  to  insufficiency  or  want 
of  grounds  as  ground  for  quashing  writ, 
see  post,  "Insufficiency  or  Want  of 
Grounds  of  Attachment,"  §  136.  As 
action  for  rent,  see  the  title  LAND- 
LORD AND  TENANT.  As  to  ground 
of  attachment  in  justice's  court,  see 
title  JUSTICES  OF  THE  PEACE. 
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16.  Insolvency  or  Inability  to  Satisfy 
Demand. 

Mere  Indebtedness  or  Insolvency  In- 
sufficient.— "Indebtedness  alone  will  not 
justify  a  resort  to  the  remedy  by  attach- 
ment, not  even  when  coupled  with  pe- 
cuniary embarrassment,  or  actual  insol- 
vency. Floyd  V.  Hamilton,  33  Ala.  235; 
Lockhart  *,  Woods,  38  Ala.  631."  Durr 
V.  Jackson,  59  Ala.  203,  206. 

The  mere  refusal  of  a  debtor  to  pay  a 
debt,  to  which  he  honestly  believes  he 
has  a  valid  defense,  will  not  warrant  an 
attachment  based  on  the  ground  that  he 
has  money  or  property  liable  to  satisfy 
his  debts,  which  he  fraudulently  with- 
holds. Durr  V.  Jackson,  59  Ala.  203, 
cited  on  the  point  in  note  in  30  L.  R.  A. 
488. 

"A  resident  creditor  can  not  sue  out  an 
attachment  against  a  resident  debtor, 
simply  because  the  latter  is  insolvent; 
and  no  good  reason  can  be  assigned,  why 
one  nonresident  should  be  allowed  to  at- 
tach the  property  of  another,  on  grounds 
which  would  not  justify  such  a  proceed- 
ing on  the  part  of  one  resident  of  the  state 
against  another.  If  any  difference  should 
be  made,  it  should  be  rather  in  favor  of 
the  resident,  than  of  the  nonresident 
creditor.     The   remedy  by  attachment  is 

harsh  one,  at  best;  and  this  is  especially 
the  case,  where  both  parties  are  nonresi- 
dents." Jones  V.  Lawrence,  36  Ala.  618, 
620. 

§  17.  Nonresidence. 

Statutory  Provisions. — The  nonresi- 
dence of  the  defendant  is  one  of  the 
grounds  given  by  statute  for  an  attach- 
ment.   Johnson  v.  Hale.  3  Stew.  &  P.  331, 

336. 

g  18.    Absconding,  Absence,  or  Conceal- 

§  18.  In  General. 

Statutory  Provision. — Where  the  de- 
fendant "absconds,"  or  "secretes,"  or  "is 
about  to  remove  out  of  the  state,"  under 
the  statute,  these  are  a  ground  for  at- 
tachment.    Johnson  V.    Hale,  3  Stew.   & 

P.    331,   336. 

§  SO.  ^—  Departure  and  Absence. 

Absence  Indicated  by  Return  "Not 
Found."^On   a   capias    the   sheriff  made 
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return,  "Not  in  time 
fendants  were  residents  of  the  county, 
and  a  jadicial  attachment  was  allowed, 
defendants  suffering  a  judgment  by  de- 
fault. As  a  mode  of  service,  the  judicial 
attachment  is  allowed  whenever  defend- 
ant is  a  resident  of  the  county  and  the 
return  is,  "Not  found."  On  appeal  de- 
fendants assigned  as  error  that  the  at- 
tachment was  irregulariy  sued  out.  Held, 
that  in  support  of  the  judgment  thi 
turn  on  the  writ  would  be  read  as  "Not 
found,"  because  the  writ  was  received  at 
too  late  a  period  to  be  executed.  Thomp- 
son V.  Hair,  7  Ala.  313. 

After  judgment  by  default,  where  the 
process  is  a  judicial  attachment,  a  return 
of  "not  in  time  to  execute,"  to  the  Ca. 
Ad.  Res.,  will  be  considered  as  a  general 
return  of  not  found.  Quscre — Whether 
in  any  case  where  the  process  is  by  at- 
tachment, advantage  of  defects  in  the 
process  are  available,  where  no  plea  in 
abatement  has  been  interposed?  Thomp- 
son V.  Hair,  7  Ala.  313. 

Temporary  Ab»ence.— A  mere  tempo- 
rary absence  of  a  person  from  the  state, 
on  business  or  pleasure,  without  inform- 
ing his  creditor  of  his  intended  absence, 
does  not  of  itself  authorize  an  attachment 
against  his  estate.  Pitts  v.  Burroughs, 
6  Ala.  733;  Vandiver  &  Co.  v.  Waller,  39 
So.  136,  143  Ala.  411. 

The  absence  of  a  debtor  from  the 
state  does  not  subject  his  property  to 
attachment  upon  the  allegation,  that  he 
absconds  or  secretes  himself;  and  his 
neglect  to  inform  a  creditor  of  his  in- 
tended absence,  does  not,  per  se,  author- 
ize the  latter  to  resort  to  that  extraordi- 
nary remedy.  Pitts  v.  Burroughs,  G  Ala. 
733. 

§  ai.  ——  Concealment  and  Avoidance  of 
ProccM. 
Avoidance    of    Criminal    Process. — Un- 
der Code,  S  33S3,  subd.  3,  providing  for 
an  attachment  against  any  one  who  "se- 
cretes himself  so  that  the  ordinary  process 
of  law  can  not  be  served 
tachment  may  issue  against  one  who  so 
secretes  himself,  though   solely  to  avoid 
a  criminal  prosecution.    Malone 
ley,  81  Ala.  117,  8  So.  189. 

"The    provision    of    the    statu 
which  the  attachment  in  this  case  was  is. 


sued  contains  no  word  or  phrase  which 
icates  that  the  act  of  secretion  or  con- 
ilment  shall  be  influenced  by  the  mo- 
e  or  intent  to  avoid  service  of  process, 
cretes  himself  so  that  the  ordinary 
process  of  law  can  not  be  served  on 
him,'  is  the  language  of  our  statute. 
Code  Ala,,  g  3253,  subd.  3.  That  is.  the 
secretion  must  be  such,  or  so  complete, 
as  that  process  can  not  be  served  on  him. 
Not  being  able  to  serve  him  personalty, 
the  law  has  furnished  the  creditor  with 
another  means  of  perfecting  service; 
namely,  by  attachment  of  his  goods.  And 
this  rule  applies  equally  to  the  s.;cond 
and  third  grounds  for  attachment;  for 
if  the  debtor  absconds,  he  places  it  as 
effectually  out  of  the  power  of  his  cred- 
itor to  serve  him  with  process,  as  if  he 
secreted  himself,  or  resided  without  the 
state.  And  fraudulent  or  other  intent  is 
not  made  one  of  the  conditions  on  which 
this  statutory  remedy  can  be  resorted  to. 
•  ♦  •  Inability  to  effect  service  of 
ordinary  process  in  the  ordinary  way 
was  the  evil  or  inconvenience  the  statute 
was  designed  to  remedy.  It  is  the  fact 
of  absconding  or  secreting  one's  self — 
not  the  purpose  of  it — which  interposes 
the  obstacle.  To  hold  otherwise,  would 
be  to  declare  that  no  matter  how  long 
the  absence  or  secretion  might  continue, 
the  creditor  would  be  without  remedy 
unless  the  debtor  had  absconded  or  se- 
creted himself  with  the  intent  (o  avoid 
the  service  of  civil  process."  Malonc  v. 
Haodley,  81  Ala.  117,  8  So.  189. 

A  person  who  has  been  but  transiently 
within  the  state,  and  never  has  perma- 
nently resided  therein,  will  nevertheless 
be  liable  to  attachment  as  an  absconding 
debtor  if  he  has  absconded  to  avoid  serv- 
ice of  process.  Under  the  attachment 
laws  of  this  state,  absconding  within  the 
state  is  alone  a  sufficient  ground  for  an 
attachment,  whether  the  plaintiff  or  de- 
fendant, or  both,  be  resident  or  nonresi- 
dent within  the  state.  Middlebrook  v. 
Ames,  5  Stew.  &  P.  158. 

§  U.  —~  Intended  Departure. 

In    General. — That    the    defendant    "is 
about  to  remove  out  the  state."  is  a  stat- 
utory  ground    for  attachment.     Johnson 
V.  Hale,  3  Stew.  &  P.  331,  336. 
\      Sufficiency   of   Intent — A    charge    that. 
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to  justify  the  suing  out  of  attachment 
the   ground    that    defendant   therein    \ 
about  to  remove  from  the   state,  it  v 
necessary   not   only   that  such   defendant 
had  an  intent,  about  to  be   carried  into 
eflect,   to   remove   out   of  the   state,   but 
also  an  existing  intent  to  acquire  a  resi- 
dence or  home  in  some  other  state,  was 
properly  refused.    Troy  *.  Rogers,  ao  So. 
999,  113  Ala.  131. 

Removal    from    County. — An    affidavit 
that  a  party  is  about  to  remove  from  the 
county,  so  that  ordinary  process  can 
be  served  on  him,  is  not  sufficient  to 
thorize  an  attachment  to  issue.    Walli 
Murphy,  2  Stew.  IS. 
§  >3.    Removal  or  Concealment  of  Prop- 
erty. 
§  M.  —  Removal  from  Jurisdiction. 

Statutory  Provieiona.— Where  th-;  de- 
fendant is  about  to  remove  his  property 
out  of  the  state,  under  the  statute,  it  is  a 
ground  for  attachment.  Johnson  v.  Hale, 
3  Stew.  &  P.  331,  336. 

Purpose  of  Removal.— A  shipment  of 
cotton  from  Alabama  by  the  usual  route, 
for  the  honest  purposes  of  trade,  by  a 
citizen  who  has  means  in  the  state  suffi- 
cient to  pay  all  his  debts,  will  not  justify 
the  issuance  of  an  attachment  against  his 
estate,  on  the  ground  that  he  is  about 
to  remove  his  property  out  of  the  state, 
so  that  the  plaintiff  will  probably  lose 
his  debt,  or  have  to  sue  for  it  in  another 
state.  Stewart  v.  Cole,  46  Ala.  649. 
§  as.    Fraudulent  Transfer  or  Other  Dia- 

position  of  Property. 
§  u.  In  General. 

Ground  for  Attachment— "The  fraud- 
ulent disposition,  or  attempt  fraudulently 
to  dispose  of  a  part,  of  a  failing  debtor's 
effects  is  sufficient  ground  for  attach- 
ment." Campbell  v.  Hopkins,  87  Ala.  170, 
e  So.  76,  76, 

Previous  to  the  Act  of  1850  (Pamphlet 
Acts,  45),  an  attachment  could  not  be 
sued  out  on  account  of  a  fraudulent  dis- 
position of  his  property  by  the  defendant, 
consummated  prior  to  the  issuance  of  the 
attachment.  Tfarbrough  v.  Hudson,  19 
Ala.  6B3. 

"The  term  'goods'  has  as  extensive  a 
legal  signification    as    'effects,'    and    has 
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even  been  applied  in  the  civil  law  to  real 
estate,  though  it  has  no  such  application 
in  our  law.  The  statute  does  not  mean 
that  the  defendant  must  have  disposed  of, 
or  be  about  to  dispose  of,  all  of  his  prop- 
erty. He  may  dispose  of  it  all  without 
giving  ground  for  an  attachment,  if  he 
does  so  honestly,  and  in  good  faith  to  all 
who  are  interested.  But  he  can  not  dis- 
pose of  any  of  it  fraudulently  without 
subjecting  his  property  to  this  process." 
Hafiey  &  Son  v.  Patterson,  47  Ala.  271, 
2TS. 

Disposition  to  Relatives.- The  mere 
fact  that  plaintiffs,  while  largely  indebted 
to  defendants,  sold  certain  goods  to  their 
brother,  doing  business  in  another  ^tate, 
does  not  raise  a  presumption  of  fraud. 
Marx  V.  Strauss,  93  Ala.  453,  B  So.  818. 
§  27. Transfers  as  Security. 

Mortgage  on  Stock  of  Goods.— In  the 
absence  of  a  showing  that  plaintiff  was 
insolvent,  the  mere  fact  that  she  had  exe- 
cuted a  mortgage  on  the  stock  of  goods 
in  her  store,  in  which  it  was  provided 
that  goods  subsequently  purchased  by  her 
to  replenish  the  stock  should  also  be  sub- 
ject to  the  mortgage,  and  that  she  had 
used  the  money  from  current  sales  for 
the  support  and  sustenance  of  herself  and 
family,  and  in  payment  of  the  expense  of 
conducting  a  farm,  did  not  show  a  fraud- 
ulent disposition  of  her  property,  such  as 
would  permit  defendant  to  attach  the 
same  to  secure  payment  of  his  debt.  Cox 
I'.  Birmingham  Dry-Goods  Co.,  28  So. 
436,  125  Ala.  320,  83  Am.  St.  Rep.  238. 

Pledge  of  Wife's  Property  to  Secure 
Bail  for  Husband.— In  the  absence  of 
fraud,  the  mere  fact  that  a  wife  offered  to 
pledge  her  property  to  secure  bail  for 
husband  is  no  ground  for  an  attach- 
t  against  her,  Schloss  v.  Rovelsky, 
107  Ala.  596,  18  So.  71,  cited  on  this  point 

ote  in  30  I,.  R.  A.  479. 
§  28.  Intended  Removal  or  Dispod- 

In  General- That  a  debtor  was  about 
to    dispose  of  his   property   fraudulently, 
avoid  the  payment  of  the   debt,  does 
»t  authorize  the  creditor  to  sue  out  an 
iginal   attachment   commanding  its   sei- 
zure.     Reynolds    v.     Culbreath,    14    Ala. 
91. 
AcU  Prior  to  Attachments.— Under  the 
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statute  authorizing  attachment  on  the 
ground  that  defendant  is  "about  to  dis- 
pose of  his  property  fraudulently,"  it  is 
no  ground  for  attachment  that  defend- 
ant had  issued  a  deed  of  trust  prior  to  the 
issue  of  the  attachment.  Varbrough  v. 
Hudson,  19  Ala.  eS3. 

Acts  after  Attachment. — It  is  no  justi- 
fication for  an  attachment  that  the  de- 
fendant made  a  fraudulent  assignment 
three  days  after  the  attachment  issued, 
unless  the  fraudulent  intent  of  debtor  ex- 
isted at  the  time  of  the  attachment. 
Donnell  v.  Jones.  17  Ala.  689,  52  Am. 
Dec.  194. 
S  S8.   Evidence  aa  to  Qrounds. 

As  to  evidence  and  effect  of  affidavits 
on  motion  to  quash  in  general,  see  post, 
"Evidence  and  Effect  of  Affidavits,"  §  145. 
S  M  <1)  AdmiasibiUty. 

Fraud. — Whatever  facts  tend  to  show 
the  good  or  bad  faith  of  a  party  against 
whom  an  attachment  is  issued  upon  the 
ground  of  fraud  are  properly  admissible 
in  evidence.  Marx  v.  Strauss,  93  Ala. 
453.  9  So.  818.  cited  on  this  point  in  note 
in  30  L.  R.  A.  473. 

Itiaolvency. — Upon  an  issue  as  to  the 
insolvency  of  an  attachment  debtor,  facts 
testified  to  by  the  creditor  as  of  his  own 
knowledge,  tending  to  show  insolvency, 
were  admissible  in  evidence.  Martin  v. 
Uayer,  20  So.  963,  112  Ala.  680. 

I  »  <S)   Weight  and  Sufficiency. 

Insufficiency    of     Evidence     to    Show 
Bona  Fides  of  Transaction. — In  a  suit 
set  aside  an  attachment  by  one  H.  on 
the  property  belonging  to  his  brother- 
law,  on  the    ground    that  the  debt    v 
simulated   and   fraudulent,    the    only   « 
deuce  of  bona  fides  consisted  of  the  t 
timony  of  H.  himself.     He  testified  that 
the  debt  consisted  of  a  note  given  by  thi 
debtor  to  him  as  an   indemnity  for  cer 
tain   acceptances,    and   of    several    sums 
borrowed    by    him   and    loaned    to 
debtor,    and   also  of   other    sums   of  his 
own  loaned  directly  to  the  debtor.    Held, 
that  this  evidence,  considered  in  the  light 
of  H.'s  failure  to  call  the  debtor  as  a  wit- 
ness, and   of   the   intimate   relations   be- 
tween them,  is  not  sufficient  to  discharge 
the  burden  of  proof  resting  upon  H.  to 


show  his   bona   fides   in   the   transaction, 
derson  v.  J.  B.  Brown  Co.,  28  So.  79, 

125  Ala.  S66. 

§  30.    Waiver  or  Loss  of  Right. 

Creditor  Accepting  Tenns  of  Composi- 

on  of  Debtor.^If  a  debtor,  assuming  to 
make  a  composition  with  his  creditors  on 
equal  terms,  obtains  from  two  of  his 
creditors  money  to  enable  him  to  make 
the  composition,  and  secretly  secures 
by  deed  of  trust  on  property  aub- 
I  the  payment  of  his  debts,  the  full 
of  their  demands,  this  would  be 

fraudulent  disposition  of  property,  au- 
thorizing an  attachment  at  the  suit  of  any 
creditor  thereby  attempted  to  be  de- 
frauded; but  if  the  nonpreferred  creditor 
had  knowledge  of  the  source  from  which 
the  money  came,  and  the  terms  on  which 
it  was  obtained,  before  he  accepted  the 
terms  offered  by  the  debtor,  he  can  not 
be  heard  to  claim  that  he  was  defrauded, 
or  be  justified  in  suing  out  an  attachment 
on  that  ground.  City  Nat.  Bank  i-.  Jeff- 
ries, 73  Ala.  183. 

Where  a  debtor  in  failing  circumstances 
offered  to  make  a  composition  with  his 
creditors  on  equal  terms,  and,  to  enable 
him,  with  money  he  then  had  on  hand, 
to  make  the  composition,  entered  into 
an  agreement  with  two  of  his  largest 
creditors  for  a  loan  of  money,  he  to  se- 
cure them  their  debts  and  the  contem- 
plated loan  by  mortgage  on  property  sub- 
ject to  sale  under  execution,  but  soon 
afterwards,  the  money  not  having  been 
loaned,  or  the  composition  made,  the 
creditors  making  the  agreement,  and  an- 
other creditor  who  had  agreed  to  com- 
pound on  the  terms  proposed,  but  had  no 
knowledge  or  information  of  said  agree- 
ment, and  acting  by  attorney,  sued  out 
attachments  against  the  debtor;  and,  at 
the  time  the  agreement  was  made,  and 
the  attachments  were  issued,  the  three 
attaching  creditors  were  represented  by 
the  same  attorney,  who  had  full  knowl- 
edge of  the  agreement  at  the  time  it  was 
made,  he  then  endeavoring  to  collect  the 
claims  of  his  several  clients,  and  who,  in 
fact,  sued  out  the  attachment  in  favor  of 
the  creditor  agreeing  to  compound,  and 
on  whose  advice  that  a  ground  of  attach- 
ment existed,  it  was  ordered  to  be  is- 
sued— held,   in    an   action   by   the   debtor 
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against  the  sureties  of  such  creditor  on 
his  attachment  bond,  that  the  knowledge 
of  said  agreement  by  the  attorney  was 
constructive  knowledge  to  the  creditor. 
City  Nat.  Bank  v.  Jeffries,  73  Ala.  183. 

II.  PROPERTY  SUBJECT  TO  AT- 
TACHMENT. 
As  to  properly  affected  by  lien  or  levy, 
see  post,  "Property  or  Interests  Affected, 
and  Extent  of  Lien,  §  106.  As  to  exemp- 
tions in  General,  see  the  titles  EXEMP- 
TIONS; HOMESTEAD.  As  to  prop- 
erty subject  to  attachment  in  justice's 
court,  see  the  title  JUSTICES  OF  THE 
PEACE.  As  to  particular  property  and 
property  of  particular  corporations,  see 
the  titles  BANKS  AND  BANKING; 
BUILDING  AND  LOAN  ASSOCtA- 
TIONS;  CORPORATIONS;  COUN- 
TIES; LOGS  AND  LOGGING;  MUNIC- 
IPAL CORPORATIONS;  RAILROADS. 
As  to  property  fraudulently  transferred 
by  debtor,  see  the  title  FRAUDULENT 
CONVEYANCES.  As  to  remedy  of 
creditor  of  cestui  que  trust,  see  the  title 
TRUSTS.  As  to  liability  of  separate  es- 
tate of  married  woman  for  debts  of  hus- 
band, see  the  title  HUSBAND  AND 
WIFE.  As  to  what  constitutes  fixtures, 
see  the  title  FIXTURES.  As  to  mode 
of  levying,  see  post,  "Personal  Property 
in  General,"  §  96. 

§  91.  Personal  Property  in  General. 

In  Genera]. — "Personal  property,  sub- 
ject to  execution,  may  be  attached." 
Phillips  V.  Ash,  63  Ala,  *1*,  416. 

Merc  Right  to  Personal  Property  in 
Hands  of  Third  Persons.— The  mere  right 
to  personal  property  in  the  possession 
of  a  third  person,  which  possession  orig- 
inated, and  is  continued,  in  good  faith. 
is  not  subject  to  seizure  under  an  at- 
tachment or  execution;  and  where  there 
is  no  evidence  tending  to  prove  mala 
fides,  a  charge  to  the  jury,  laying  down 
the  law  as  above  stated,  is  not  erroneous, 
because  it  omits  to  refer  to  them  the 
bona  fides  of  the  adverse  possession. 
Horton  v.  Smith,  S  Ala.  73. 
§  S3.  Real  Property  in  General. 

As    to    equitable    estates    or    interests, 
see  post,  "Equitable  Estates  i 
in  General,"  §  38. 


IMENT  §§  30-32 

In  General. — A  levy  may  be  made  on 
real  estate,  whether  the  same  be  a  fee- 
simple,  or  any  less  legal  estate.  Code  of 
1876,  §  3268.  The  effect  of  a  levy  on  real 
estate  differs  materially  from  a  levy  on 
personal  property.  No  estate,  or  interest, 
passes  to  the  officer,  or  to  the  plaintiff; 
no  right  to  the  possession,  or  to  take 
the  rents,  issues,  or  profits.  The  pos- 
session, and  right  of  possession,  remain 
in  the  defendant,  undisturbed.  A  lien 
in  created  by  the  levy,  superior  to  sub- 
sequent liens,  alienations,  or  incum- 
brances, which  will  be  available  to  the 
creditor,  if  he  obtains  judgment,  to  which 
the  real  estate  can  be  made  subject  by 
process  issuing  upon  it.  Phillips  V.  Ash, 
63  Ala.  414,  416. 

"Until  the  year  1837,  lands  were  not 
subject  to  be  levied  upon  by  an  attach- 
ment. By  an  act  of  that  year  (Clay's 
Dig.,  p.  60,  §  39),  it  is  provided  that 
'whether  an  original  attachment  shall  be 
issued  for,  or  upon  any  of  the  causes 
now  provided  by  law,  it  shall  be  law- 
ful to  levy  the  same  upon  any  land  be- 
longing to  the  defendant  in  such  at- 
tachment, by  the  officer  whose  duty  it 
may  be  to  levy  or  execute  the  same,  in 
the  same  manner  that  attachments  are, 
or  may  be  by  law  authorized  to  be 
levied  on  goods,  chattels,  or  effects.'" 
Autry  *.  Walters,  16  Ala.  476,  478. 

Levy  on  Both  Land  and  Personalty. 
— An  attachment  sued  out  previous  to 
the  act  of  1837,  ought  not  to  be  quashed 
because  levied  on  land,  as  well  as  per- 
sonal estate.  It  may  be  doubtful 
whether  the  levy  on  the  land  would 
have  any  effect,  but  it  is  certain  that 
the  levy  on  the  personal  estate,  is  a 
good  execution  of  the  process.  Green 
V.   Pyne,   1   Ala.   23S. 

Eqniuble  Interests.— Code  16B6,  § 
3500,  authorizes  courts  of  equity  to  is- 
sue attachments  on  legal  demands  as 
attachments  may  issue  from  courts  of 
law,  which  attachments  operate  only 
against  property  held  by  equitable  title. 
Section  34B8  provides  that  such  attach- 
ments may  issue  on  equitable  demands 
in  any  case  in  which  an  attachment  at 
law  may  issue.  Held,  that  the  jurisdic- 
tion of  equity  was  coextensive  with  that 
of  courts  of  law,  and  that  an  equitable 
attachment   might   issue    against  a   debt- 
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or's  equitable  interest  in  a  building  on 
Isnd  owned  by  his  wife.  Ware  v.  Sea- 
souEood,  92  Ala.  ISS,  9  So.  13B. 

It  seems  that  the  lease-hold  interest 
of  the  lessee  of  realty  is  held  to  be  sub- 
ject to  attachment.  McCreery  v.  Berney 
Nat.  Bank,  116  Ala.  284,  ZZ  So.  577,  cited 
OD  this  point  in  note  in  17  L.  R.  A., 
N.   S.,   848. 

S  3S.  Property  Mortgaged  or  Otherwise 
Incumbered. 

As  to  equitable  estates  or  interests 
in  general,  see  post,  "Equitable  Estates 
or  Interests  in  General,"  g  38. 


5  31.  ——  Personal  Property. 
IJabflity  to  Attacbment  as  Dependent 

<Ki  PoBseBsioti  or  Ri^t  of  Possesmon. 
— The  grantor  in  a  deed  of  trust,  who 
remains  in  possession  of  the  personal 
property  conveyed  by  it  after  default 
made,  has  not  such  an  interest  as  is  sub- 
ject to  be  levied  on  by  attachment,  when 
the  deed  gives  the  trustee  power  to  sell 
so  much  of  the  property  aa  will  pay  the 
demands  then  due;  and  this,  although 
only  a  portion  of  the  demands  secured 
is  due  and  unpaid  at  the  time  of  the 
levy  of  the  attachment,  and  the  property 
conveyed  greatly  exceeds  in  value  the 
snm  due.  Thompson  v.  Thornton,  SI 
Ala.  SOS. 

"It  is  well  settled  by  the  decisions  of 
this  court,  that  'the  grantor  in  a  deed 
of  trust,  or  the  mortgagor,  before  the 
law  day  or  default  of  payment,  in  cases 
where  such  grantor  or  mortgagor  re- 
tains the  possession  of  the  property,  has 
such  an  interest  as  may  be  levied  on 
and    sold.      McGregor    v.    Hall,    3    Stew. 

6  P.  397;  Purnell  v.  Hogan,  5  Stew.  & 
P.  192;  Perkins  v.  Mayfield,  5  Port.  188; 
Williams  V.  Jones,  S  Ala.  314;  Gardner 
V.  Morrison,  12  Ala.  S47.  But  it  is 
equally  well  settled,  that,  after  the  law 
day  or  default,  such  property  is  not  sub- 
ject to  be  levied  on;  for  then  the  mort- 
gagee has  the  right  to  enter,  or  in  case 
of  a  trust  deed,  the  trustee  has  the  right 
to  the  possession  of  the  property,  and 
the  right  of  the  grantor  or  mortgagor 
is  purely  the  right  to  redeem;  an  equi- 
table right,  which,  being  disconnected 
from  the  legal  right  of  possession,  is  not 
subject  to  be  levied  on  by  legal  proc- 
ess.    See  the  cases  of  Magee  v.  Carpen- 

2  Ala  Dig— 2 
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ter,  4  Ala.  469;  Planters',  etc.,  Bank  v. 
Willis  &  Co.,  S  Ala.  770,  771;  Marriott 
I'.  Givens,  8  Ala.  694;  Fontaine  v.  Beera. 
19  Ala.  722.  783.  These  cases  are  en- 
tirely reconcilable  with  the  decisions 
previously  referred  to."  Thompson  v. 
Thornton,  21  Ala.  808.  812. 
§  S5.  Real  Property. 

E^quity  of  Redemption. — .\n  attach- 
ment is  leviable  on  an  equity  of  redemp- 
tion in  lands.  British  &  American 
Morig.  Co.  V.  Norton.  28  So.  31,  185 
Ala.  522.  See  Norton  v.  Mortgage  Co., 
113  Ala.  110,  20  So.  968;  Central  Min., 
etc.,  Co.  V.  Sloven,  45  Ala.  594;  Goode 
V.  Longmire,  35  Ala.  668. 
§  34.  Corporate  Stock. 

As  to  mode  of  levying,  see  post, 
"Shares   of  Stock,"   §  97. 

Stock  a  Chose  in  Action. — Stock  in  a 
plank-road  company  is  a  chose  in  action, 
which  may  be  subjected  in  equity,  under 
the  attachment  law  of  1846.  Bank  of 
Si.  Marys  v.  St.  John,  85  Ala.  566. 
§  37.  Interests  under  Contracts. 

Lease.— The  interest  of  the  landlord 
in  the  crops  grown  on  the  rented  prem- 
ises, by  reason  of  his  lien  for  rent  and 
advances,  is  not  such  a  title  or  interest 
as  can  be  levied  upon  under  attachment. 
Starnes  ;'.  Allen,  58  Ala.  316. 
§  38.  Equitable  Estates  or  Interests  in 
General. 

As  to  interests  of  devisees  or  lega- 
tees, see  post.  "Interests  of  Devisees  or 
Legatees,"  §  39.  As  to  property  mort- 
gaged or  otherwise  incumbered,  see  ante, 
"Property  Mortgaged  or  Otherwise  In- 
cumbered," %  33.  As  to  real  property  in 
general,  see  ante,  "Real  Property  in  Gen- 
eral," §  32. 

Operation  and  Effect  of  Equitable  At- 
tachment.— "An  equitable  attachment  can 
'operate  only  on  the  effects  of  the  de- 
fendant held  by  an  equitable  title,'  etc." 
Ware  v.  Seasongood,  98  Ala.  152.  9  So. 
138,   13e. 

"When  one  person  has  the  title  or 
control  of  property  which,  in  good  con- 
science, should  be  applied  to  the  debts 
of  another,  and  that  property  is  in  such 
condition  as  that  it  can  not  be  made 
available  without  the  intervention  of 
chancery     powers,     then     the     case     is 


■jGoogle 


18  Attac 

brought  within  §  3500  o!  the  Code  of 
1886."  Ware  v.  Seasongood,  92  Ala.  153, 
9  So.  138,  139. 

DeviM  in  Tnut. — Where  a  testator 
bequeathed  a  sum  of  money  to  a  trustee, 
in  trust  for  a  debtor,  "not  subject  to  any 
debt  or  debts  he  may  have  contracted, 
but  for  his  comfort  and  support,"  held 
that,  under  the  statute,  the  money  might 
be  subjected  to  the  payment  of  his  ex- 
isting debts,  by  equitable  attachment. 
Smith  V.  Moore,  37  Ala.  327. 

Right  of  Redemption. — The  statutory 
right  of  redemption  is  nol  subject  to  the 
levy  of  an  attachment,  but  its  inclusion 
in  the  officer's  return  does  not  vitiate 
the  levy  on  proper  subjects;  and  "equity 
of  redemption"  is  a  proper  subject  on 
which  to  levy  an  attachment.  Central 
Min.,   etc.,   Co.   v.    Stoven,   45   Ala.    594, 

II  seems  that  a  mortgagor  in  posses- 
sion after  default  has  no  such  interest 
in  the  mortgaged  premises  as  will  au- 
thorize the  levy  of  an  attachment  there- 
on, since  after  default  he  has  neither  the 
legal  title  nor  right  to  possession. 
Thompson  z:  Thornton,  21  .\la.  808. 
§  38.   Interests  of  Devisees  or  Legatees. 

As  to  equitable  estates  or  interests  in 
general,  see  ante,  "Equitable  Estates  or 
Interests   in   General."   §  38. 

Remainders  and  Reversionary  Inter- 
ests.— A  vested  remainder  in  slaves  is 
not  liable  to  attachment  or  execution 
during  the  particular  estate,  before  the 
slaves  have  come  to  the  remainder-man's 
possession.  Goode  r.  Longmire,  35  Ala. 
668, 
§  40.  Righu  of  Action  in  General. 

Claims  in  Pending  Actions. — A  debt  in 
suit  may,  under  the  attachment  law  of 
this  state,  be  attached  at  the  suit  of  a 
creditor  of  the  plaintiff  in  the  same 
court,  where  the  suit  is  pending.  Hitt 
V.  Lacey,  3  Ala,  104. 

A  debt  in  suit  in  Coosa  county  can 
not  be  attached  by  a  creditor  of  the 
plaintiff  in  Tuskaloosa  county,  the  de- 
fendant in  attachment  controverting  the 
justice  of  the  demand,  Bingham  v. 
Smith,  5  Ala.  651. 

§  41.  Ownership  or  Possession  of  Prop- 
erty. 

As  to  record  or  other  notice  of  trans- 
fer, see  post,  "Priorities  between  Attach- 
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ments  and  Other  Liens  or  Claims,"  g 
ioa.  As  to  want  of  ownership  as  ground 
for  quashing  writ,  see  post,  "Ownership 
of  Property  Attached,"  §  139.  As  to 
property  assigned  for  benefit  of  cred- 
itors, see  the  title  ASSIGNMENTS 
FOR  BENEFIT  OF  CREDITORS.  As 
to  property  fraudulently  conveyed  by 
debtor,  see  the  title  FRAUDULENT 
CONVEYANCES.  As  to  remedies  of 
creditors  against  properly  in  custody  of 
receivers,  see  the  title  RECEIVERS. 
,\s  to  remedies  of  creditors  against  trust 
property,  see  the  title  TRUSTS.  As  to 
rights  and  remedies  of  creditors  against 
mortgage  chattels  on  ground  of  invalid- 
ity of  mortgage,  see  the  title  CHATTEL 
MORTGAGES.  As  to  rights  of  credit- 
ors to  attach  property  acquired  by  exec- 
utor while  acting  in  representative 
capacity  see  the  title  EXECUTORS 
AND  ADMINISTRATORS.  As  to  suf- 
ficiency of  resale  to  defeat  attaching 
creditors  of  seller,  see  the  titles  SALES; 
VENDOR  AND  PURCHASER.  As 
to  title  to  deposits  as  affecting  right  of 
creditor  of  deposit  to  attach,  see  the  ti- 
tle BANKS  AND  BANKING.  As  to 
transfer  of  bill  of,  lading,  see  the  title 
CARRIERS.  As  to  transfers  of  shares 
of  stock,  see  the  title  CORPORA- 
TIONS. As  to  concurrent  or  conflict- 
ing jurisdiction  of  courts,  see  the  title 
COURTS.  As  to  effect  of  bankruptcy 
proceedings,  see  the  title  BANK- 
RUPTCY. As  to  property  assigned  for 
creditors,  see  the  title  ASSIGNMFU^TS 
FOR  BENEFIT  OF  CREDITORS.  As 
to  property  in  hands  of  receivers,  see  the 
title  RECEIVERS. 

Conditional  Sales.— Under  a  condi- 
tional sale,  the  creditors  of  the  vendee 
had  no  right  to  subject  the  property  to 
attachment,  though  they  had  no  notice 
of  the  conditional  character  of  such  sale. 
Thornton  v.  Cook,  97  Ala.  630,  12  So. 
403. 

Payment — That  property  attached  was 
part  of  properly  purchased  by  the  debtor 
and  another,  and  that  it  had  been  set 
off  to  him  as  his  share,  and  removed 
by  him  to  his  own  premises,  is  sufficient 
prima  facie  proof  that  it  was  subject  to 
attachment  against  him,  without  proof 
that  he  had  paid  for  it.  Schamragel  v. 
Whitehursl,  103  Ala.  260,  IS  So.  611. 
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On  a  claim  in  attachment  by  a  third 
person,  there  was  evidence  of  a  debt 
from  defendant  to  another  corporation, 
and  from  the  latter  to  claimant.  The 
books  of  such  corporation  showed  that 
defendant  was  credited  with  payment  of 
its  debt  by  delivery  to  claimant  of  the 
pig  iron  attached.  It  was  shown 
that  the  iron  was  delivered  to  claimants 
under  such  agreement  for  payment,  and 
that  claimant  was  in  possession  thereof 
for  over  a  month  prior  to  the  levy  there- 
on. Held,  that  the  property  was  not 
subject  to  the  attachment.  Mary  Lee 
Coal  &  Railway  Co.  v.  Knox,  110  Ala. 
632,  19  So.  67. 

Proceeds  of  Property  Fraudnlcntljr 
Conveyed  or  Ataignwi— When  the  debt- 
or's property  is  purchased  by  a  third 
person,  at  a  price  less  than  its  real  value, 
with  intent  "to  hinder,  delay  and  de- 
fraud" creditors,  and  is  afterwards  re- 
sold by  him,  the  creditor  may  attach  the 
money  in  his  hands,  the  proceeds  of  the 
resale,  by  bill  in.  chancery  under  the  act 
of  1846.  Flake  i>.  Day  &  Co.,  2S  Ala. 
132. 
S  4S.  Property  in  Custody  of  the  Law. 

Property  Held  under  Prior  Attach- 
ment.— Personal  property  levied  on  by 
attachment  is  in  custodia  legis,  and  is  not 
subject  to  levy  by  junior  attachment. 
Powell  V.   Rankin,  80  Ala.   316. 

"It  has  long  been  a  settled  law  in  this 
state,  that,  where  personal  property  is 
levied  on  under  a  writ  of  attachment,  or 
of  execution,  and  is  replevied,  either  by 
the  defendant,  by  a  stranger  in  his  be- 
half, or  by  a  claimant  who  is  not  a  party 
to  the  suit,  and  the  property  is  delivered 
by  the  sheriff  to  such  person,  upon  his 
executing  a  proper  forthcoming  bond  in 
the  manner  prescribed  by  statute,  the 
property  is  thus  placed  in  the  custody  of 
the  law,  and  a  second  attachment,  or  sec- 
ond execution  not  superior  in  lien,  can 
not  be  levied  on  it  by  the  sheriff,  so  long 
as  its  status  remains  unchanged.  And, 
if  such  second  levy  is  made,  it  will  be 
vacated  by  the  court  having  jurisdic- 
tion, on  motion  made  by  a  party  in  in- 
terest who  is  prejudiced.  Powell  v. 
Rankin  &  Co.,  60  Ala.  31S,  317.  See 
Striplin   &  Co.  v.  Cooper  &  Son,  80  Ala.  296. 

Where  property  has  been  replevied,  it 


is  nevertheless  still  in  the  custody  of  the 
law,  and  the  sheriff  has  no  authority  to 
levy  an  attachment  on  it.  Cordaman  v. 
Malone,  63  Ala.  556. 

Property  Held  under  Execution. — 
Where  a  writ  of  attachment  is'  levied  on 
lands  on  which  another  officer  has  al- 
ready levied  an  execution,  the  attach- 
ment creditor  acquires  a  valid  lien  sub- 
ject to  the  lien  of  the  execution  cred- 
itor.    Johnson  v.  Burnett,  13  Ala.  743. 

A  sum  of  money  produced  by  the  sale 
of  the  effects  of  a  defendant  in  execu- 
tion, remaining  in  the  hands  of  a  con- 
stable, after  satisfying  executions  against 
the  defendant,  is  subject  to  be  attached. 
King  V.  Moore,  6  Ala.  160. 

Property  Taken  from  Priaoner.— 
Money  taken  by  an  officer  from  the  per- 
son of  a  prisoner  arrested  in  good  faith 
is  subject  to  attachment  in  the  hands  of 
the  ofKcer,  under  Code,  §  2950.  permit- 
ting sequestered  property  to  be  attached 
while  in  the  hands  of  the  officer;  but,  in 
order  to  be  valid  the  levy  must  not  be 
procured  by  fraud  or  trickery  on  the 
part  of  the  creditor  or  officer,  and  the 
money  or  thing  taken  from  the  prisoner 
must  be  connected  with  the  offense 
charged  or  necessary  as  evidence  on  the 
trial;  otherwise  the  officer  has  no  right 
to  take  it  from  the  prisoner,  and,  if 
taken,  it  can  not  be  attached.  Ex  parte 
Hurn.  92  Ala,  102.  9  So.  515,  13  L.  R.  A. 
120. 

Under  Code,  §  2950,  providing  that 
"money  in  the  hands  of  an  attorney  at 
law,  sheriff,  or  other  officer  may  be  at- 
tached," money  which  was  taken  by  the 
sheriff  from  the  person  of  a  debtor  ar- 
rested on  a  criminal  charge,  and  which 
was  attached  while  in  his  hands,  and  by 
him  paid  into  court,  may  be  attached 
while  in  the  hands  of  the  clerk  of  the 
court.  Warren  v.  Matthews,  96  Ala.  183, 
11  So.  285. 

Where  the  possession  of  officers  un- 
der attachment  writs  was  illegal,  the 
property,  which  belonged  to  another 
than  the  defendant  in  the  attachment, 
was  not  in  the  custody  of  the  law.  Mil- 
ner  &  Kettig  Co.  v.  De  Loach  Mill  Mfg. 
Co.,  36  So.  765,  139  Ala.  645,  101  Am. 
St.  Rep.  63. 

Estate!  in  Process  of  AdminiBtration. 
— Under   the    statute    authorizing  an    at- 
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tachment  in  favor  of  a  resident  citizen 
ag'ainst  the  executor  or  administrator  of 
a  nonresident  debtor,  the  attachment 
must  be  levied  on  property  which  has 
not  been  reduced  into  possession  by  the 
foreign  executor,  so  as  to  be  assets. 
Loomis  z:  Allen,  7  Ala.  706. 

III.     PROCEEDINGS   TO    PROCURE. 

.\s  to  mandamus  to  control  acts  of 
court  or  judge  in  reference  to  attach- 
ment proceedings,  see  the  title  MANDA- 
MUS. As  to  procedure  in  justices 
courts,  see  the  title  JUSTICES  OF  THE 
PEACE. 
(A)   JURISDICTION  AND  VENUE, 

See,  generally,  the  titles  COURTS; 
VENUE. 

As  to  want  of  jurisdiction  as  ground 
tor  quashing  writ,  see  post.  "Want  of 
Jurisdiction."  §  137.  Ai  to  jurisdiction 
in  justice's  court,  see  the  title  JUS- 
TICES OF  THE  PE.ACE.  As  to  mat- 
ters affecting  jurisdiction  or  authority  of 
courts  in  general,  see  the  title  COURTS, 
As  lo  removal  of  causes,  see  the  title 
REMOVAL  OF  CAUSES. 
§  43.  Jurisdictioii  of  Courts  of  Equity. 

In  General. — Tfie  doctrine  that  the 
court  ought  lo  take  jurisdiction  in  anal- 
ogy to  the  proceeding  by  attachment  at 
law  applies  only  where  the  complain- 
ant's demand  is  equitable,  or  there  is 
some  special  cause  for  equitable  inter- 
position.     Smith   V.    Moore,   35   Ala.   76. 

Equitable  Attachment  on  Legal  De- 
mand against  a  Nonresident.^In depend- 
ent of  statutory  provisions,  an  equitable 
attachment  does  not  lie  on  a  purely  legal 
demand,  against  a  nonresident  who  has 
property  and  effects  within  this  state 
more  than  sufficient  to  satisfy  the  de- 
mand, which  may  be  reached  and  sub- 
jected by  attachment  at  law.  McKenzie 
V,  Bentley,  30  Ala.  139, 
g  44.   Place  of  Bringing  Proceedings. 

In  OeneraL— The  statute  of  1807.  which 
enacts  that  "no  freeholder  of  this  state 
shall  be  sued  out  of  the  county  of  his 
permanent  residence,"  does  not  apply  to 
suits  commenced  by  attachment.  Hern- 
don  V.  Givens,  16  Ala.  261. 

Situs  of  Property. — Actions  com- 
menced    by     attachment    may    be    insti- 
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luted  in  any  county  of  the  state  where 
a   levy   on   defendant's  property   may  be 

made.  Such  actions  are  not  within  Code, 
§  26*0.  requiring  actions  on  contracts  lo 
be  brought  in  the  county  in  which  the 
defendants  or  one  of  them  resides,  if 
such  defendant  has  within  the  stale  a 
permanent  residence.  McPhiltips  v,  Hub- 
bard. 97  Ala.  512.  12  So-  711.  See  Hern- 
don  !'.  Givens,  16  .^la,  261;  Atkinson  v. 
Wiggins,  69  Ala.  190;  Home  Protection 
r.   Richardson.  74  Ala.  468. 

A  writ  of  attachment  issued  and  levied 
defendant's    property    in    the    county 
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made  returnable  in  another  county, 
where  plaintiff  resided.  Defendant  was 
a  nonresident,  not  served  with  process, 
and  did  not  appear  except  specially  to 
object  to  the  jurisdiction.  Code.  §  526, 
provides  that  a  writ  of  attachment,  au- 
thorized by  §  534,  subd,  4,  when  the  ac- 
tion sounds  in  damages  merely,  may  be 
issued  only  by  a  judge  of  (he  circuit  or 
probate  courts,  or  chancellor,  returnable 
to  any  county.  Section  4205  requires 
actions  against  a  resident  to  be  brouglit 
in  the  county  of  his  residence,  or  where 
the  act  or  omission  complained  of  oc- 
curred, and  actions  for  the  recovery  of 
land,  or  the  possession  of  or  trespass 
thereto,  to  be  brought  in  the  county 
where  the  land  is  situated.  Held  that, 
though  S  4205  does  not  relate  to  suits 
commenced  by  attachment,  it  illustrates 
the  policy  of  the  state  as  to  venue  of 
actions,  and  an  attachment  against  the 
property  of  a  nonresident  can  be  made 
returnable  only  in  a  county  where  the 
writ  is  levied,  and  the  court  of  one 
county  acquires  no  jurisdiction  by  a  levy 
of  the  writ  in  another  county.  Kress 
V.  Porter,  31  So.  377,  133  Ala.  577. 

"For  jurisdictional  purposes,  therefore, 
the  property  of  a  nonresident  defendant, 
who  has  not  been  served,  or  who  has 
not  appeared,  it  seems  that  the  property 
itself  levied  on  stands  in  the  place  of 
service,  to  the  extent  of  the  levy,  for 
its  condemnation  to  sale,  and  no  further. 
Being  in  the  nature  of  a  proceeding  in 
rem,  it  would  appear  that  the  situs  of 
the  property  would  determine  the  ju- 
risdiction of  the  court  to  entertain  at- 
tachment proceedings  for  its  condemna- 
tion, there  being  nothing  in  the  statutes 


■jGoogle 


of  the  state  to  the  contrary.  This  is  in 
keeping  with  the  policy  of  our  law  as  lo 
the  venue  of  actions.  Code,  S  ^305, 
while  it  does  not  apply  to  suits  com- 
menced by  attachment,  may  be  referred 
to  as  showing  the  policy  of  the  law  as 
to  the  venue  in  attachment  suits.  It 
provides  that  all  actions  on  contracts,  ex- 
cept as  otherwise  provided,  must  be 
brought  in  the  county  in  which  the  de- 
fendant, or  one  of  the  defendants,  re- 
sides, if  he  has  a  permanent  residence  in 
the  state;  that  all  other  personal  actions, 
if  the  defendant  or  one  of  defendants, 
has  withm  the  state  a  permanent  resi- 
dence, may  be  brought  in  the  county 
of  such  residence,  or  in  the  county  in 
which  the  act  or  omission  complained  of 
may  have  been  done,  or  may  have  oc- 
curred; and  all  actions  for  the  recovery 
of  land,  or  of  the  possession  thereof,  or 
for  trespass  thereto,  must  be  brought  in 
the  -county  where  the  land  lies,  and  a 
summons  issuing  contrary  to  these  pro- 
visions must  be  abated  on  the  plea  of 
defendant."  Kress  t:  Porter.  132  Ala. 
577,  31  So.  377,  379. 
g  4S.  Waiver  of  Objectiont. 

The  defense  that  an  attachment  was 
sued  out  on  a  demand  for  which  attach- 
ment in  the  particular  case  would  not 
lie  is  waived  by  a  plea  to  the  merits. 
Brown  V.  Coats,  56  Ala,  439. 

The  requirement  that  the  record  in  a 
judicial  attachment  shall  show  that  de- 
fendant is  an  inhabitant  of  the  state  is 
not  waived  by  his  appearance  and  replevy 
of  the  property.  Blair  v.  Cleveland,  1 
Stew.  *21. 

<B)  AFFIDAVITS. 

As  to  want  of  or  defects  in  affidavits 
as  ground  for  quashing  writ,  see  post, 
"Defects  or  Irregularities  in  Proceed- 
ings," §  138.  As  to  affidavits  for  attach- 
ment to  enforce  mechanic's  lien,  see  the 
title  MECHANICS'  LIENS.  As  to  af- 
fidavits in  justices  courts,  see  the  title 
JUSTICES  OF  THE  PEACE. 
§  M.  Neceauty  and  Purpose. 

As  to  issuance  of  alias  writs  without 
individual  affidavit,  see  post,  "Alias 
Writs,"  §  90. 

In  GenenL — It  is  the  general  rule, 
to  require,  as  a  condition  to 
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of  an  attachment,  that  the  plaintiff  shall 
make  an  affidavit  of  the  existence  of 
some  ground,  such  as  the  law  authorizes 
for  its  issuance.  The  affidavit  is  in- 
tended as  a  restraint  upon  the  con- 
science of  the  plaintiff,  against  the 
wrongful  suing  out  ot  the  attachment. 
Ex  parte  Damon,  103  Ala.  477,  15  So. 
SS2,   863. 

Code  1BS3,  §  S954,  authorizes  an  at- 
tachment in  an  equity  case  under  the 
same  circumstances  and  conditions  as 
attachments  are  issued  at  law;  and  % 
S506  requires  the  officer,  before  issuing 
an  attachment,  to  require  an  affidavit. 
Held,  that  a  proceeding  under  the  former 
statute  could  not  be  maintained  where 
no  affidavit  was  given  or  an  attachment 
asked,  though  an  injunction  is  prayed  for 
against  the  third  party  in  whose  hands 
the  property  is.  Smith  t:  Moore,  35 
Ala.   76. 

Though  a  bill  in  chancery  sets  out 
facts  bringing  complainant's  case  within 
Act  1846,  §  8,  allowing  an  attachment  to 
issue,  his  bill  can  not  be  sustained  under 
that  act  when  he  has  not  filed  the  affi- 
davit required  by  §  3  thereof.  McGown 
I'.'Sprague,  23  Ala.  524. 

In  an  action  for  breach  of  a  special 
contract,  the  measure  of  damages  for 
breach  of  which  is  fixed  by  law,  a  special 
affidavit  for  an  attachment,  under  Code, 
S  2503,  "to  determine  the  amount  for 
which  the  levy  must  be  made,"  is  unnec- 
essary.    Bozeman  v.   Rose,   40  Ala.   212. 

"Section  2989  of  said  Code  enacts  that 
attachments  issued  without  affidavit  and 
bond,  as  therein  provided,  may  be  abated 
on  plea  of  the  defendant,  filed  within  the 
first  three  days  of  the  return  term.  The 
manifest  meaning  of  this  section  is,  that 
an  attachment  may  be  abated  if  issued 
without  a  sufficient  affidavit  or  bond;  it 
does  not  require  it  to  be  issued  without 
either,  to  justify  a  plea  in  abatement. 
An  affidavit  or  bond,  defective  in  matter 
of  substance,  is  in  legal  contemplation 
equivalent  lo  no  affidavit  or  bond  what- 
ever. If  the  defect  be  of  form,  only, 
it  may  be  amended,  whether  it  be  in  the 
affidavit  or  bond,  or  both;  but  an  attach- 
ment must  not  be  dismissed  for  any  de- 
fect in,  or  want  of,  a  bond,  if  the  plain- 
tiff, his  agent  or  attorney,  is  willing  to 
give  or  substitute  a  sufficient  bond.     The 
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affidavit,    however,    if    defective    in    sul 
stance,   is   not    amendable,   and    the    a 
tachment    must   be    abated,    on    the    pli 
of    the   defendant.       Section    2690,      Re- 
vised Code."     Hall  v.  Brazelton,  46  Ala. 

359,  362. 

Verified  PleaduiE  in  Lieu  of  Affidavit. 

— Under  Sess.  Acts  1846,  authorizing  at- 
tachments against  nonresidents,  it  is  not 
necessary  that  the  tacts  required  by  the 
act  to  be  shown  should  appear  by  affi- 
davit separate  and  apart  from  the  bill.  It 
is  sufficient  if  they  are  clearly  alleged  in 
the  bill,  duly  sworn  to  by  the  plaintiff 
or  some  person  in  his  behalf.  Bank  of 
St.  Marys  v.  St.  John,  25  Ala.  M6. 

As  against  the  bank,  if  the  bill  is  ' 
tied    by    affidavit,    and     alleges    that    the 
bank  is  located  in  another  state,  and  has 
property    and    choses    in    action    in    thi; 
state,  it  may  also  be  sustained  under  thi 
attachment  law  of  1B46;  and  tf  it  further 
alleges   that    the   notes   were    issued 
put    in    circulation    in    this    state    by    the 
president,  who  is  charged  to  be  the  pi 
cipal  stockholder  and  a  nonresident,  i 
also    well    filed    against    htm    under    t 
act.     Bank  v.  St.  John  Powers  &  Co.,  25 
Ala.  566.  • 

Provision  Can  Not  Be  Waived— Un- 
der Code  1876,  §  3341,  requiring  a  cred- 
itor seeking  an  attachment  to  make  af- 
fidavit that  he  has  just  claim  to  the 
property  attached,  such  affidavit  is  nec- 
essary to  give  the  court  jurisdiction,  and 
can  not  be  waived  by  the  parties.  Mo- 
bile Life  Ins.  Co.  I'.  Teague,  78  Ala.  147. 

Defective  Affidavit.— Under  §  2989, 
Rev.  Code,  an  attachment  may  be  abated 
if  issued  without  a  sufKcient  affidavit. 
An  affidavit,  defective  in  matter  of  sub- 
stance, is  in  legal  contemplation  equiv- 
alent to  no  affidavit.  Hall  v.  Brazelton, 
46  Ala.  359,  362. 
§  47.  Persons  Who  Hay  Make. 
§  48.  —  Agents  or  Attorneys. 

As  to  authority  to  take  affidavit,  see 
post,  "Authority  to  Take,"  §  49. 

In  GeneraL — Under  the  provision  of 
the  act  of  February  5,  1846,  that  an  at- 
tachment shall  issue  on  the  afRdavit  of 
"the  complainant  or  complainants  or 
some  one  of  them,"  the  affidavit  of  the 
defendant's  indebtedness  and  nonresi- 
dence,  required   for  the  issuance   of  the 
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attachment,  may  be  made  by  an  agent  or 
attorney.     Flake  v.  Day,  22  Ala.  132. 

Averments  and  Proof  of  Authority.— 
The  affidavit  of  one  describing  himself 
as  agent  of  the  persons  for  whose  use 
the  suit  was  brought  is  sufficient  to  au- 
thorize an  attachment,  Murray  v.  Cone, 
*i  Port.  250. 

g  4S.  Authority  to  Take. 

As  to  amendment  where  clerk  fails 
to  certify  affidavit,  see  post,  "Defects 
Amendable,"  §  68  (2) 

Clerk  of  Court  or  Deputy. — An  af- 
fidavit for  an  attachment,  made  before 
the  clerk  of  the  circuit  court  of  B.  county, 
is  valid,  though  the  writ  is  issued  by  the 
clerk  of  the  circuit  court  of  M,  county. 
Wright  V.  Smith,  66  Ala.  545. 

A  deputy  clerk — that  is,  one  duly  ap- 
pointed and  qualified,  has  full  power  to 
transact  all  business  of  his  principal 
(Code,  §  676,  subd.  2);  and  an  attach- 
ment issued  by  him,  or  an  affidavit  ad- 
ministered by  him,  is  not  void  for  want 
of  authority.     Minniece  v.  Jeter,  65  Ala. 

§  SO.  Formal  Requisites. 

Jurat  or  Certificate  of  Officer.— An  af- 
fidavit actually  sworn  to  is  sufficient  to 
support  an  attachment,  although  the  of- 
ficer before  whom  the  oath  was  taken 
did  not  make  certificate  of  the  fact.  Mc- 
Cartney V.  Branch  Bank,  3  Ala.  709; 
Hyde  *.  Adams,  80  Ala.  111. 

If  an  affidavit  for  an  attachment  is  in 
fact  made  before  the  officer  who  issues 

writ,  it  is  not  necessary  that  it  shall 
be  signed  or  certified  by  him;  and  a  plea 
n  abatement,  "because  it  was  not  signed 
by  the  clerk,"  presents  an  immaterial 
issue.  Hyde  v.  Adams,  80  Ala.  111. 
Special  Affidavit.— A  special  affidavit 
an  attachment  case  (Code,  §  2503),  be- 
ing made  for  the  single  purpose  of  enabl- 
ing the  judge  who  grants  the  writ  "to 
determine   the  amount   for  which  a  levy 

I  be  made,"  does  not  perform  the  of- 

of  any  part  of  the  pleadings,  and  is 
to      be      construed      by      the      strict 

s  applicable  to  pleadings;  its  defi- 
niteness  and  sufficiency  rests  in  the  dis- 

on  of  the  judge,  and  can  not  be  tested 
by  plea  in  abatement,  nor  be  a  subject  of 
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appeal.      Bozeman    v.    Rose, 
40  Ala.  212. 
§  51.  AvetiDcnU  in  General. 

Showing  Commencement  of  Suit — 
Where  an  attachment  is  sued  out  under 
the  act  of  1837,  "to  explain  and  amend  the 
law  in  relation  to  attachments,"  as  aux- 
iliary to  a  suit  then  existing,  it  is  not 
necessary  to  allege  in  the  affidavit  the 
existence  of  a  previous  suit.  Hounshell 
V.  Phares,  l  Ala.  580. 

Sufficiency  of  Affidavit  against  Non- 
lesidentB.— An  afhdavit  in  attachment, 
made  by  the  agent  of  nonresident  plain- 
tiffs, against  the  goods  and  effects  of  a 
nonresident  debtor,  stating  that  the  plain- 
tiffs resided  in  the  state  of  New  York; 
that  the  defendant  was  indebted  in  a 
certain  sum  (describing  the  demand) 
that  the  demand,  having  been  contracted 
on  a  credit,  was  not  due;  that  the  de- 
fendant was  not  within  the  state  ol 
Alabama,  so  that  ordinary  process  could 
be  served  on  him— being  also  a  resident 
of  New  York;  that  the  defendant  had  not 
within  the  affiant's  knowledge,  any  prop- 
erty, in  the  slate  of  his  residence,  suf- 
ficient to  discharge  the  debt;  and  that  the 
process  was  not  prayed  with  the  pur- 
pose of  vexing  or  harassing  the  defend- 
ant, or  for  other  improper  motive.  Held, 
a  sufficient  compliance  with  the  requi- 
sitions of  the  statute  laws  of  this  state,  to 
authorize  the  court  to  sustain  the  pro- 
ceeding. Pearsoll  p.  Middlebrook.  2 
Stew.  &  P.  406. 
S  OS.  Knowledge  or  InfonnatioiL 

§  (3. Necnaity  of  Knowledge. 

Aveiments  as  to  Indebtednew.— An  af- 
fidavit for  attachment,  made  by  the  at- 
torney of  a  nonresident  creditor,  stating 
that  affiant  is  "informed  and  believes,  and 
therefore  states"  that  defendant,  who  is 
also  a  nonresident,  is  justly  indebted,  etc., 
is  not  defective.  Mitchell  v.  Pitts,  61  Ala. 
219. 


§  »4. Necessity  of  Belief. 

A^  to  amendment  of  affidavit 


"Defects  Amendable,"  S  6B  (2). 
Necessity  of  Belief  in  GeneraL- 

attachment  by  one  nonresident  against 
another,  the  affidavit  should  show  that 
the    defendant    has    not    sufficient    prop- 


erty within  the  state  of  his  residence  to 
the    debt,    within    the   belief,    as 
well  as  within  the  knowledge  of  the  per- 
laking  the  affidavit;  and  such  a  de- 
fect is  sufficient  to  abate  the  attachment, 
when   pleaded,     Cobb  v.   Force   Bros.   & 
„  6  Ala.  468;  Cobb  v.  Miller,  etc.,  Co., 
9  Ala,  499. 
§  55.  Averments  as  to  Parties. 

In  General.— In  an  action  by  a  partner- 
ship, commenced  by  attachment,  if  the 
individual  namee  of  the  several  partners 
ire  not  stated  in  the  writ,  bond,  or  af- 
fidavit, the  defect  is  good  matter  for 
plea  in  abatement.  Sims,  etc.,  Co,  r. 
Jacobson  &  Co.,  51  Ala.  188. 

Proceedings  by  or  against  Corpora- 
tions.— Under  Rev.  Code,  §  2939,  relative 
to  attachments  against  corporations,  the 
affidavit  need  not  state  that  the  corpora- 
tion against  which  the  attachment  is 
sought  is  a  domestic  corporation.  Cen- 
tral Mining  &  Manufacturing  Co.  v. 
Stoven,  45  Ala,  594. 

Averments  SB  to  Reudence  of  Parties. 
— To  sustain  original  attachment  against 
a  nonresident,  it  is  not  necessary  that 
the  affidavit  should  state  that  the  plain- 
tiff resides  in  the  state.  Peters  v.  Bower, 
Minor  69. 

A  nonresident,  commencing  a  suit  by 
attachment,  need  not  state  the  fact  of 
nonresidence  in  the  affidavit.  If 
such  is  the  fact,  and  no  sufficient  bond 
.ffidavit  is  made,  it  may  be  pleaded  in 
abatement.  Jackson  *.  Stanley,  2  Ala. 
326. 

§  54.  Avennents  ai  to  Cause  of  Action. 
In  General. — The  special  affidavit  re- 
quired by  Code,  §  2503,  is  sufficient  if  it 
shows  prima  facie  the  existence  of  a 
"moneyed  demand"  in  favor  of  plaintiff. 
without  setting  forth  a  cause  of  action 
with  all  the  strictness  required  in  plead- 
ing.    Bozeman  v.  Rose,  40  Ala.  212. 

Actions  on  Written  Instruments.— An 
affidavit  that  the  defendant  is  indebted 
to  the  plaintiff  in  a  certain  sum  by  note, 
and  setting  out  the  note  in  hate  verba,  is 
sufficient  to  support  an  attachment.  Al- 
ford  V.  Johnson,  9  Port.  320. 
§  S7.  Averments  as  to  Nature  of  De- 
Necessity. — An  affidavit  for  an  attach- 
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ment  need  not  State  how  the  debt 
crued,  whether  on  bond,  note,  etc., 
only  the  amount  claimed  to  be  due. 
Starke  ir.  Marshall,  3  Ala.  14;  Fleming  v 
Burge,  6  Ala.  373. 

Sufficiency  of  Affidavit — Under  Code 
1S9G,  g  S24,  authorizing  the  issuance  of 
an  attachment  by  a  chancellor  in  an 
action  for  unliquidated  damages  Eor 
breach  of  contract,  or  in  action  sounding 
in  damages  merely,  and  §  529,  providing 
that  the  chancellor  must  require  plaintiff 
to  make  affidavit  of  the  special 
stances  in  order  to  determine  the 
for  which  a  levy  must  be  made,  an  affi- 
davit which  alleges  that  defendant  un- 
lawfully seized  and  carried  away  and 
converted  to  his  own  use  lumber,  but 
which  fails  to  show  that  the  attachment 
was  sought  for  damages  for  breach  of 
contract  or  in  an  action  sounding  in 
damages,  is  insufficient  lo  authorize  a 
writ  of  attachment.  Wiggs  Bros.  v.  Rin- 
gemann,  45  So.  153,  155  Ala.  189. 
§  S8.  Avermenta  ai  to  Indebtednesa. 
§  69. Maturity. 

Neceaaity  of  Showing  Natural  Debt— 
Although  the  affidavit  states  that  the  de- 
fendant will  be  indebted,  yet.  if  it  shows 
other  facts,  as  by  setting  out  the  date 
and  time  of  payment  of  the  note  from 
which  the  indebtedness  arises,  it  will  be 
considered   as  if   a   present   indebtedness 
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support    an    attachment.     McCartney    v. 
Branch   Bank,  3  Ala.   709. 

Dcbta  Not  Due  or  Due  Only  in  Part 
— In  an  attachment,  a  note  not  due  when 
the  attachment  issued  is  not  admissible 
in  evidence  where  neither  the  aftidavit 
nor  any  part  of  the  proceedings  show 
that  fact.  Stowe  v.  Sewall,  3  Stew.  & 
P.  67. 

The  affidavit  required  to  authorize  the 
issuance  of  an  attachment  should  &how 
what  part,  if  any,  of  the  debt  sued  on, 
is  not  due,  and  when  it  will  be  due. 
Stowe  V.  Sewall,  3  Stew.  &  P.  67. 
S  60.  Amount 

Special  Affidavit— The  special  affidavit 
required  by  statute,  as  to  the  particular 
facts  and  circumstances  of  the  claim, 
where  an  attachment  is  sued  out  to  re- 
cover damages,  is  intended  for  the  sin- 


gle purpose  of  enabling  the  officer  grant- 
ing the  writ  to  determine  the  amount  for 
which  a  levy  must  be  made,  and  its  suf- 
ficiency can  not  be  tested  by  plea  in 
abatement.  Hadley  v.  Bryars,  53  Ala. 
139. 

An  action  for  a  breach  of  warranty  of 
title  in  the  sale  of  personal  property  is 
"a  moneyed  demand,  the  amount  of 
which  can  be  certainly  ascertained." 
within  the  meaning  of  Code,  g  3252. 
subd.  B;  and.  in  order  to  authorize  a  writ 
of  attachment  to  issue,  the  additional  af- 
fidavit of  "the  special  facts  and  circum- 
stances" required  by  Code,  §  3357,  to  en- 
able the  judge  to  determine  the  amount 
for  which  a  levy  should  be  made,  is  not 
necessary.      Guy   v.    Lee.    81    Ala.    163,    2 


■.   273. 
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§  es.  In  General. 

Showing  Facts  in  Addition  to  Nonrai- 
dence. — In  attachment  against  a  non- 
resident it  is  not  necessary  to  state  in 
the  affidavit  that  the  ordinary  process  of 
law  can  not  be  served  on  him.  Conklin 
V.  Harris,  5  Ala.  213. 
§  83. Language  of  Statute. 

In  General.  —  "An  affidavit,  setting 
forth  the  ground  of  attachment  substan- 
tially in  the  words  of  the  statute,  is  suf- 
ficient." Reese  v.  Rugeley,  82  Ala.  267, 
2  So.  441.  442.  See  Gunter  v.  DuBosc,  77 
Ala.   326. 

Nonresidence.— Under  a  statute  pro- 
viding that  an  attachment  may  issue 
when  the  defendant  "resides  out  of  the 
state,"  an  allegation,  in  an  affidavit  made 
to  obtain  an  attachment,  that  the  defend- 
ant "is  a  nonresident,"  is  sufficiently  cer- 
tain.   Graham  v.  Ruff,  8  Ala.  171. 

Under  the  statute  requiring  that  an  af- 
fidavit for  foreign  attachment  shall  slate 
that  the  defendant  "actually  resides  out 
of  the  state,  so  that  ordinary  process  of 


t  be  J 


affi- 


davit is  insufficient  which  fails  to  ! 
that  the  ordinary  process  can  not  be 
served.  A  motion  to  quash  did  not  cure 
the  defects  in  the  attachment  Wilson 
V.  Outlaw,   Minor  166. 

Fraudulent  Removal  or  Diapoaition  of 
Property.— Under   Aik.    Dig.,   §   3,   p.   37, 
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anthorizing  an  attachment  upon  affidavit 
that  defendant  "is  about  to  remove  his 
or  her  property  out  of  the  state,  and 
that  thereby  plaintiff  will  lose  the  debt 
or  have  to  sue  for  it  in  another  state," 
an  affidavit  that,  as  a  consequence  of 
such  removal,  "the  ordinary  process  of 
law  can  not  be  served"  on  the  defendant, 
is  insufficient.  Napper  v.  Noland,  »  Port, 
818. 

An  affidavit  that  the  defendant  is 
"about  to  abscond  himself  and  his  prop- 
erty out  of  the  state"  is  equivalent  to  al- 
leging that  the  defendant  is  about  to  re- 
move himself  and  property  out  of  the 
state,  and  therefore,  within  the  statute, 
sufficient  to  support  an  attachment. 
Ware  V.  Todd,  1  Ala.  1B9. 

An  averment  in  an  affidavit  for  an  at- 
tachment that  defendants  arc  about  to 
dispose  of  their  "goods,"  etc.,  is  equiva- 
lent to  an  affidavit  that  they  are  about  to 
dispose  of  their  "property."  Ha  (ley  v. 
Patterson,  47  Ala.  271. 

Under  Rev.  Code,  §  3938,  subd.  6.  al- 
lowing an  attachment  "when  defendant 
is  about  fraudulently  to  dispose  of  his 
property,"  an  affidavit  which  alleges  that 
defendant  "is  endeavoring,  fraudulently 
and  clandestinely,  to  dispose  of  his 
fects."  is  sufRcieni.  Free  v.  Hukill, 
Ala.  197. 

S     64.    Stating    More    than    One 

Ground. 

In  GeneraL— The  insertion  in  the  af- 
fidavit, or  recital  in  the  writ  of  attach- 
ment, of  any  two  of  the  several  grounds 
embraced  in  the  statute,  would  be  irreg- 
ular.    Cannon  v.  Logan,  5  Port.  77. 

Inconaisteiit  Statements. — In  an  affida- 
vit for  an  attachment,  while  it  is  not  per- 
missible to  state  two  or  more  ground: 
in  the  alternative,  or  disjunctively,  two 
or  more  grounds  may  be  stated  cumula- 
tively, or  conjunctively,  when  they  are 
not  inconsistent  with  each  other.  Smith 
V.   Baker,  80  Ala.  318. 

An  affidavit  of  attachment  that  defend' 
ant '  is  about  to  dispose  of  his  property 
fraudulently,  that  he  had  fraudulently 
disposed  of  part  of  his  property,  and 
that  he  has  money  and  effects  liable  to 
satisfy  his  debts,  which  he  fraudulently 
withholds,  is  not  self-repugnant  and  con- 
tradictory.    Smith  V.  Baker,  80  Ala.  318. 
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While  the  practice  is  objectionable  as 
unnecessary,  we  discover  no  valid  reason, 
why,  if  two  or  more  consistent  grounds 
exist,  the  affidavit  may  not  disclose 
them;  or  why  the  averment  of  two  or 
:  statutory  causes  should  vitiate  an 
attachment;  which  either  of  them  stated 
singly  is  sufficient  to  sustain.  When  dis- 
.  grounds  are  stated  in  the  alterna- 
tive, the  real  ground  is  uncertain,  as  it 
not  clearly  appear  which  is  true ; 
but  when  coupled  conjunctively  both 
verified.  The  officer,  before  issuing 
the  attachment,  must  require  an  affidavit, 
that  one  of  the  enumerated  causes  exist. 
Code,  §  3255.  The  statement  of  one  is 
essential;  but  there  is  no  express  or  im- 
plied prohibition,  that  more  than  one 
shall  be  slated,  if  the  debtor  by  his  con- 
duet  has  created  two  or  more."  Smith 
V.  Baker,  80  Ala.  318,  319. 

"In    Drake   on  Attachment,   §   101,  the 

author    observes:     'Usually    the    plaintiff 

may  allege  as  many  distinct  and  separate 

grounds  of  attachment,  within  the  terms 

of  the  law.   as  he  may  deem   expedient. 

In  doing  so,  the  several  grounds  should 

be  stated  cumulatively.'    The  rule  is  sub- 

ct  to  the  qualification,  that  the  alleged 

ounds   are   consistent   with   each    other, 

id  that  uncertainty  in  the  affidavit  shall 

)t  occur."     Smith  v.  Baker.  80  Ala.  318, 


Facts  Constituting  Distinct  Qroimds 
of  Attachment. — An  affidavit  which  al- 
leges several  grounds  for  attachment  in 
the  alternative  is  bad  for  uncertainty. 
Johnson  v.  Hale,  3  Stew.  &  P.  331;  Wat- 
son V.  Auerbach,  57  Ala.  353. 

A  party  proceeding  in  attachment, 
must  confine  himself,  in  his  affidavit,  to 
some  one  of  the  distinct  grounds  on 
which  the  process  is  authorized,  by  stat- 
ute, to  issue;  and  if  the  affidavit  states 
several  grounds,  in  the  disjunctive,  the 
process  will  be  quashed.  Johnson  I'.  Hale, 
3  Stew.  &  P.  331. 

An  affidavit  for  an  attachment  which 
states  that  the  defendant  has  "removed 
or  absconded"  is  defective,  and  will  viti- 
ate the  subsequent  proceedings,  since  it 
states  two  distinct  grounds  of  attachment 
in  the  alternative.     The  liberal  construc- 
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tion  given  to  the  attachment  laws,  u 
the  act  of  1828  (see  Aiken's  Digest,  page 
42,  §  17),  will  not  aid  such  a  defect.  Johi 
son  V.  Hale,  3  Stew.  &  P.  331. 

Facts  of  Same  Nature  or  Constitutinc 
but  One  Ground  of  Attachment. — 1  he  al- 
legation, in  an  affidavit  for  attachment, 
that  defendant  "absconds  or  secretes 
himself,"  etc.,  states  but  one  ground  of 
attachment,  and  hence  is  sufficient, 
though  in  the  disjunctive.  Cannon  v. 
Logan,  5  Port.  77. 

§   68.   Avenn  nts  aa  to  Purpose  of  At- 
tachment. 

Negativing  Purpose  of  Vexing  or  Hbt- 
asung  Defendant. — An  affidavit  for  an 
attachment  which  omits  the  statement 
required  by  statute,  that  the  writ  is  not 
sued  out  for  the  purpose  of  vexing  oi 
harassing  the  defendant,  is  fatally  defect- 
ive. Saunders  v.  Cavett.  38  Ala.  51,  dis- 
tinguishing Calhoun  v.  Cozzens,  3  Ala.  21; 
Halt  V.  Brazleton,  40  Ala.  406;  Hall  v. 
Brazelton,   46  Ala.   359. 

When  an  equitable  attachment  is  sued 
out  by  an  accommodation  endorser  on 
ground  that  the  principal  debtor  is  fraud- 
ulently disposing  of  his  property  (Code, 
§g  2954,  et  seq.;  Session  Acts  1855-6,  p. 
54),  the  complainant  must  make  affida- 
vit, as  in  analogous  cases  at  law,  that  the 
writ  is  not  sued  out  for  the  purpose  of 
vexing  or  harassing  the  defendant  Saun- 
ders V.  Cavett,  38  Ala.  51. 

§  67.  Complaint  or  Other  Pleading  Ac- 
companying Affidavit. 
Necessity.— Under  Code,  %  2998.  re- 
quiring plaintiff  in  attachment  to  file  a 
complaint,  it  is  error  to  render  final  judg- 
ment by  default,  where  nothing  but  an 
affidavit  for  attachment  is  filed.  Jones 
V.  Howard,  42  Ala.  483;  Penn  *.  Edwards, 
42   Ala.   655. 

§   68.   Amendment  and  Supplemental  Af- 
fidavits. 
§  66  (1)  In  General 

Creation  of  Lien  Affecting  Rights  of 
Another  Attaching  Creditor. — Attach- 
ment proceedings  may  not  be  amended 
so  as  to  create  a  lien  affecting  the  rights 
of  another  attaching  creditor,  previously 
legally  fixed  upon  the  same  property. 
Haas  V.  Cook,  140  Ala.  670,  41  So.  731. 


aMENT  §§  65-68  (2) 

Conformity  to  Evidence.— Code  1898,  § 
564,  provides  that  plaintiff  in  atUchment 
may  amend  any  defect  of  form  or  sub- 
stance in  the  affidavit,  bond,  or  attach- 
ment, and  that  no  attachment  must  be 
dismissed  for  defects  in  the  affidavit  or 
bond,  if  plaintiff,  his  agent  or  attorney, 
will  make  a  sufficient  affidavit  Held  to 
authorize  the  amendment  of  an  attach- 
ment affidavit  so  as  to  conform  to  plain- 
tiiTs  evidence  showing  him  entitled  to  en- 
force a  landlord's  lien  against  the  at- 
tached property.  Sloan  v.  Hudson,  24 
So.  458,  119  Ala.  27. 

§  68   (3)   Defects  Amendable. 

In  General— Where  an  affidavit  for  at- 
tachment was  defective  in  matters  of 
form,  it  was  held  that  it  might  be 
amended,  but  defects  of  substance,  un- 
der the  statute  existing,  were  incurable. 
Pearsoll  v,  Middlebrook,  2  Stew.  &  P. 
406;  Shield  *.  Dothard,  59  Ala.  595;  Hall 
V.  Brazleton,  40  Ala.  406;  Flexner  v. 
Dickerson,  65  Ala.  129.  See  note  on 
this  point  in  31  L.  R.  A.  426. 

"In  the  absence  of  a  statute  authoriz- 
ing it,  a  court  has  not  power  to  allow 
the  amendment  of  an  affidavit  for  an  at- 
tachment. The  statute  confers  a  limited 
power  of  amendment.  'The  plaintiff,  be- 
fore, or  during  the  trial,  must  be  permit- 
ted to  amend  any  defect  of  form  in  the 
affidavit.'  etc.  Code  of  1B76,  §  3315.  It 
is  a  defect  of  form  only  which  is  amend- 
able. Defects  of  substance  are  not  within 
the  words  or  purposes  of  the  statute." 
Flexner  v.  Dickerson,  66  Ala.  129,  132. 
The  matters  of  substance  in  an  affidavit 
for  an  attachment,  under  the  general 
law,  are  the  existence  of  a  debt,  its 
amount,  and  that  it  is  justly  due  and  ow- 
ing, and  a  <itatutory  cause  for  the  issue 
of  the  writ,  with  a  negation  of  a  purpose 
to  vex  or  harass  the  defendant  All  else 
is  matter  of  form.  Flexner  v.  Dickerson, 
65  Ala.  189,  132;  Sims,  etc.,  Co.  v.  Jacob- 
son  &  Co.,  51  Ala.  186;  Tommey  v.  Gam- 
ble &  Son,  66  Ala.  469. 

'here  an  affidavit  in  attachment 
stated,  that  in  consequence  of  the  re- 
moval of  the  goods  and  efTects  of  defend- 
ant, ordinary  process  could  not  be  served 
on  him,  and  the  writ  alleged  the  same 
thing— the  proceeding  was  not  conform- 
able to  the  statute,  and  the  defect  reach- 
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in£  to  the  affidavit — could  not  be 
amended-  Napper  c  Moland,  9  Port. 
SIS. 

The  statute  now  provides  that  "the 
plaintiff,  before  or  during  the  trial,  must 
be  permitted  to  amend  any  defect  or  form 
or  substance  in  the  affidavit."  Richard  a 
V.  Bestor,  90  Ala.  352,  8  So.  30.  See 
Sloan  V.  Hudson,  119  Ala.  27,  24  So.  458; 
McCain  Bros.  v.  Street,  13a  Ala.  62S,  33 
So.  872;  Rosenberg  v.  Claflin  Co.,  95  Ala. 
249,  10  So.  521;  Ex  parte  Nicrosi.  103  Ala. 
104,  15  So.  507;  Dittman,  etc..  Shoe  Co. 
V.  Mixon,  ISO  Ala.  SOG,  24  So.  847. 

Where  pleas  in  abatement  in  attach- 
ment alleging  formal  defects  in  the  affi- 
davit were  filed,  it  was  proper  to  allow 
plaintiff  to  amend  the  affidavit  before 
passing  on  the  pleas,  under  Code  1896, 
§  564,  declaring  that  the  attachment  law 
shall  be  liberally  construed,  and  author- 
izing plaintiff  to  amend  for  defects  of 
form  or  substance  before  or  during  trial. 
Simpson  v.  East,  27  So.  436,  124  Ala.  293. 

Recitals  as  to  Authority  of  Affiant — 
An  afBdavit  for  an  attachment  made  by 
one  who  is  in  fact  the  agent  or  attorney 
of  the  plaintiff,  but  which  fails  to  show 
that  fact,  may  be  amended  so  as  to  dis' 
close  it  Paulhaus  v.  Leber,  54  Ala.  91, 
cited  on  this  point  in  note  in  31  L.  R.  A. 
425. 

Captioti,  Sigiuture  and  Jurat—llie 
failure  of  the  clerk  to  certify  an 
davit  for  attachment  is  a  defect  of  form 
amendable  before  or  during  trial.  Hydi 
V.  Adams,  80  Ala.  Ill,  cited  in  note  ii 
31  L.  R.  A.  425. 

Under  Code,  §  564,  providing  that  the 
plaintiff  in  attachment  shall  be  permitted 
to  amend  any  defect  of  form  or 
stance  in  the  affidavit  at  any  time  before 
or  during  the  trial  plaintiff  was  entitled 
to  amend  an  unsigned  attachment  afK- 
davit  by  filing  a  new  affidavit  properly 
signed.  McCain  Bros.  v.  Street,  33  So. 
872,  136  Ala.  625. 

Code,  §  527,  requires  an  attachment 
affidavit  to  be  subscribed  by  the  party 
making  it;  and  §  564  provides  that  the 
plaintiff  in  attachment  before  or  during 
the  trial  shall  be  permitted  to  amend  any 
defect  in  the  affidavit.  Held  that,  where 
an  attachment  affidavit  was  not  s 
scribed  by  the  affiant,  it  was  proper  to 
allow  it  to  be  amended  by  adding  his  sig- 


nature thereto.     Savage  v.  Atkins,  27  So. 
514,  124  Ala.  378. 

"There  are  two  sections  of  the  Code 
m  which  the  affidavit  required  to  author- 
ize the  issuance  of  attachment  is  re- 
ferred to;  these  arc  SS  8»30  and  2961. 
In  the  former  Ihe  oath  is  required  to  be 
reduced  to  writing  and  subscribed  by  the 
party  making  it,  and  in  the  latter  it  is 
only  required  to  be  an  'affidavit  in  writ-  , 
ing.'  The  latter,  therefore,  may  be  com- 
pleted without  the  signature  of  the  af- 
fiant. *  •  •  Then,  the  signature  to 
the  affidavit  thus  required  is*  a  matter  of 
form,  rather  than  substance,  as  the  oath 
would  be  sufficient  without  the  sub- 
scription. It  is  then  amendable."  Watti 
V.  Womack,  44  Ala.  605,  808,  cited  on 
this  point  in  note  in  31  L.  R.  A.  425. 

Avennents  as  to  Purpose  of  Attach- 
ment.— Failure  to  aver  that  the  attach- 
ment is  not  sued  out  for  the  purpose 
of  vexing  or  harassing  the  defendant  is 
a  defect  which  can  not  be  cured  by 
amendment.  Saunders  v,  Cavett,  38  Ala. 
51;  Hall  V.  Brazleton,  40  Ala.  406;  Hall 
v.  Brazelton.  46  Ala  359.  See  note  in 
31  L.  R.  A.  425. 

Averments  as  to  Parties. — Under  Code 
1896,  §  564,  providing  that  plaintiff  in  at- 
tachment may  amend  any  defect  in  the 
affidavit,  it  may  be  amended  by  inserting 
the  name  of  an  additional  party  defend- 
ant. McKissack  v.  Witz,  25  So.  21,  120 
Ala.  412, 

Under  Code,  §  2998,  providing  that 
plaintiff,  before  or  during  trial,  must  be 
permitted  to  amend  any  defect  of  form 
or  substance  in  the  affidavit,  and.  no  at- 
tachment must  be  dismissed  for  any  de- 
fect therein,  if  the  plaintiff  will  make  a 
sufficient  affidavit,  a  plaintiff  corporation, 
having  stated  its  name  correctly  in  the 
original  affidavit,  may  file  an  amended 
affidavit  averring  its  corporate  character. 
Rosenberg  v.  H.  B.  Claflin  Co.,  95  Ala. 
249,  10  So.  521,  cited  on  this  point  in  note 
in  31  L.  R.  A.  422, 

Under  Rev.  Code,  S  2990.  allowing 
plaintiff  in  attachment  to  amend  any  de- 
fect of  form  in  his  affidavit,  an  affidavit 
in  attachment  of  one  firm  against  another 
may  be  amended  by  inserting  the  names 
of  the  individual  members  of  each  firm. 
I  Sims  V.  Jacobson,  51  Ala.  186,  cited  in 
I  note  in  31  L,  R.  A.  425. 


>v  Google 


Since  Code,  §  2998,  permits  the  affi- 
davit bond  and  writ  in  attachment  to  be 
amended  to  cure  "any  defect  in  form  or 
substance,"  the  entity  of  defendant  being 
unquestioned,  it  is  no  error  to  allow  an 
amendment  as  to  the  name  from  "the 
R.  Grocery  Company,  a  corporation,"  lo 
"E.  R.,  a  married  woman,  doing  busi- 
ness" by  the  duly-recorded  consent  of 
■  her  husband,  "under  the  name  and  style 
of  the  R.  Grocery  Company."  Ex  parte 
Nicrosi,  103  Ala.  104,  15  So.  507,  cited  in 
note  in  31  L.  R.  A.  422. 

The  affidavit  and  writ,  in  an  action 
commenced  by  attachment  against  the 
W.  Sawmill  Co.,  may  be  amended  to  make 
the  action  against  G.,  doing  business  as 
the  W.  Sawmill;  the  complaint  filed  fol- 
lowing the  amendment.  First  Nat.  Bank 
V.    Gobey,  44   So.   535,   152   Ala.  517. 

Averments  as  to  Indebtedness  and 
Cause  of  Action, — The  complaint  was 
three  counts,  each  claiming  the  statutory 
penalty  of  (200  imposed  on  a  mortgage 
whose  mortgage  has  been  satisfied  tor 
failure  to  enter  the  satisfaction  of  rec- 
ord, on  request,  and  each  based  on  : 
separate  request.  An  affidavit  of  attach 
ment  in  the  suit,  describing  the  demand 
as  "the  sum  of  |600,"  was  amended  so 
to  describe  il  as  "in  the  sum  of  (600,  by 
three  statutory  penalties  of  $300  each." 
Held,  that  the  amendment  was  justified 
by  Code  1896,  §  564,  authorizing  amend- 
ments of  "any  defect  of  form  or  sub- 
stance in  the  affidavit,  bond,  or  attach- 
ment." George  F.  Dittman  Boot  & 
Shoe  Co.  V.  Mixon,  24  So.  847,  120  Ala. 
206. 

An  affidavit  for  an  attachment,  which 
states  that  the  defendants  "are  or  will 
be  justly  indebted,"  may  be  amended  by 
striking  out  the  words  "or  will  be."  Tom- 
mey  v.  Gamble,  66  Ala.  469,  cited  on  this 
point  in  note  in  31  L.  R.  A-  425. 
S   «8.   Filing. 

Time  of  Filing  Affidavit  That  Defend- 
ant Is  an  Inhabitant  of  the  Sute.— Ihe 
requisite  fact  that  defendant  in  a  judi- 
cial attachment  is  an  inhabitant  of  the 
state  may  be  shown  by  affidavit  filed  in 
term  time  or  vacation.  Blair  v.  Cleve- 
land, 1  Stew.  421. 
§   70.   Variance. 

As   to  variance   between   complaint  or 


§§  68  (2)-7l 


petition     and  writ  or  warrant,    see  post. 


In  General — A  variance  between  the 
affidavit  and  complaint  in  attachment 
can  not  be  taken  advantage  of  by  de- 
murrer to  the  complaint.  Odom  r. 
Shackleford,   44   .\la.  331. 

Averments  as  to  Amount  of  Demand. 
—There  is  no  variance  between  an  affi- 
davit that  defendant  is  indebted  to  plain- 
tiff in  the  sum  of  (250,  for  rent  of  land 
due  November  1,  1885,  and  a  complaint 
which  claims  (250,  due  on  defendant's 
bond,  payable  November  1,  1885;  it  not 
appearing  that  the  bond  is  a  different 
contract  from  that  set  forth  in  the  affi- 
davit. Perkerson  v.  Snodgrass,  85  Ala. 
137,  4  So.  752. 
§   71.   Defects,  Objections,  and  Waiver. 

As  to  defects  as  ground  for  quashing 
writ,  see  post,  "Defects  or  Irregularities 
in  Proceedings,"  |  13B. 

Right  of  Objection. — Where  defendant 
in  attachment  replevied  the  property  and 
sold  it.  another  attaching  creditor,  who 
never  acquired  any  lien  or  right  lo  the 
property  levied  on  and  replevied,  could 
not  question  irregularities  in  the  other 
attachment.  Haas  v.  Cook,  148  Ala.  670, 
41   So.  731. 

Failure  to  Hake  Timely  Objection.— 
Defects  in  the  attachment  affidavit,  un- 
less presented  on  plea  in  abatement  or 
on  motion  to  quash,  are  not  reviewable 
on  error.  Watson  v.  Auerbach,  57  Ala. 
353;  Burt  V.  Parish  &  Co.,  9  Ala.  211. 

"A  variance  between  the  amount  of 
the  debt  claimed  in  the  affidavit  for  the 
attachment,  and  the  amount  claimed  in 
the  complaint,  must  he  taken  advantage 
of  in  the  trial  court.  The  objection  can 
not  be  made  on  appeal  for  the  first  time." 
I'cars  V.  Thompson,  B2  Ala.  294,  2  So. 
719,  720;  McAbee  v.  Parker,  73  Ala.  573. 
"The  question  as  to  a  variance  between 
bond  and  affidavit,  if  one  that  the  claim- 
ants could  raise,  can  not  be  raised  for 
the  first  time  after  appeal  to  this  court." 
McCain  Bros.  v.  Street,  130  Ala.  625,  33 
So.  872,  873.  See  Fears  v.  Thompson,  82 
Ala.  294,  2  So.  719. 

Where  an  attachment  was  issued 
against  a  nonresident,  and  after  due  no- 
tice by  publication  a  judgment  by  default 
was  given,  defendant  can  not  complain 
on  appeal  that  the  amount  named  in  the 
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affidavit  for  attachment  was  less  than 
that  claimed  in  the  complaint  subse- 
qaently  filed  and  for  which  judgment  was 
given.  Decatur,  etc.,  Imp.  Co.  w.  Crass, 
97  Ala.  S24,  12  So.  41. 

CoUattral  Attack.— Defects  in  the  af- 
fidavit for  an  attachment,  and  irregulari- 
ties in  the  proceedings,  which  would 
prove  fatal  on  error  or  appeal,  do  not 
render  the  judgment  void;  and  it  can 
be  collaterally  imposed  on  account  of 
such  defects  and  irregularities.  Martin 
V.  Hall,  70  Ala.  421. 
S   78.    Failure  to  Make. 

Grotiad  for  Plea  in  Abatement. — The 
want  of  an  affidavit,  in  a  suit  commei 
by  attachment,  must  be  taken  advantage 
of  by  plea  in  abatement,  and  it  does 
vary  the  case  that  the  attachment  is  sued 
out  against  a  non-resident.  Jones 
Pope,  B  Ala.  154;  Kirkman  v.  Patton,  19 
Ala.  38. 

(C)  SECURITY. 

§  79.  Necessity  and  Piuposc 

As   to  issuance  of  alias  writs  without 
additional  bond,  see  post,  "Alias  Wr 
S  W. 

Necessity. — Though- a  bill  in  chancery 
sets  out  facts  bringing  complainant's 
case  within  Act  1846,  g  8,  allowing  ar 
attachment  to  issue  in  suits  in  equity,  hit 
bill  can  not  be  sustained  when  he  has  nol 
filed  the  bond  required  by  S  3  of  such  act. 
McGown  V.  Sprague,  83  Ala.  534. 

Code  1852,  §  2954,  authorizes  an  equi- 
table attachment  under  the  same  circum- 
stances and  conditions  as  attachments 
arc  issued  at  law.  Section  2547  provides 
that,  before  a  legal  attachment  shall  is- 
sue, plaintiff  shall  execute  a  bond  in  the 
manner  provided.  Held,  that  an  equi- 
table attachment  was  not  authorized 
without  the  tiling  of  a  bond  complying 
with  §  2507.     Smith  v.  Moore,  35  Ala.  76. 

Code  1852,  §  2506,  requires  the  officer, 
before  issuing  an  attachment,  to  require 
a  bond.  Held,  that  a  proceeding  under 
the  former  statute  could  not  be  main- 
tained where  no  bond  was  given,  or  an 
attachment  asked,  though  an  inj.unction 
is  prayed  for  against  the  third  party  in 
whose  hands  the  property  is.  Smith  v. 
Moore.  35  Ala.  76. 

Under    |    8989.    Rev.    Code,  an   attach- 


ment may  be  abated  if  issued  without  a 
sufficient  bond.  A  bond,  defective  in 
matter  of  substance,  is  in  legal  contem- 
plation equivalent  to  no  bond  whatever. 
Hall  V.   Brazellon.  46  Ala.  359,  362. 

Purpose. — It  is  the  general  rule  to  re- 
quire, as  a  condition  to  the  issuance  of 
an  attachment,  that  the  plaintiff  shall 
enter  into  bond,  such  as  the  statute  pre- 
scribes. The  bond  is  intended  to  impose 
an  additional  restraint  to  the  affidavit, 
against  the  wrongful  suing  out  of  the  at- 
tachment; by  fixing  a  definite  liability 
upon  him  and  his  sureties,  as  indemnity 
to  the  defendant  against  loss,  from  the 
wrongful  and  vexatious  use  of  the  proc- 
ess. Hx  parte  Damon,  103  Ala.  477,  15 
So.   862,   963. 

"The  bond  in  attachment,  and  in  gar- 
nishment, which  is  only  a  species  of  at- 
tachment, is  intended  to  protect  defend- 
ants against  an  unnecessary  resort  to  this 
extraordinary  remedy.  If  there  is  no 
ground  for  such  process,  damages  may 
be  recovered,  although  the  debt  claimed 
is  actually  due,  and  is  recovered."  Boil- 
ing V.  Tate,  65  Ala.  417,  424. 
§  74.  Parties  by  and  to  Whom  to  Be 
Given. 

By  Whom  to  Be  Given  in  General. — 
Plaintiff  in  an  attachment  suit  by  a  non- 
resident need  not  be  a  party  to  the  bond. 
Jackson  v.  Stanley,  2  Ala.  326. 

To  Whom  to  Be  Given.— In  an  action 
against  several  persons,  an  attachment 
bond  is  properly  made  payable  to  de- 
fendants jointly,  although  the  writ  may 
be  levied  on  the  individual  property  of 
one  only.  Hadley  v.  Bryars.  58  Ala.  139. 
§  75.  Form  and  Requisites  of  Bond  or 
Undertaking. 

ConditionB. — It  is  not  necessary  that 
the  attachment  bond  should  contain  a 
condition  for  pajTnent  of  costs.  Peters 
V.  Bower,  Minor  69. 

A  bond  in  original  attachment  con- 
ditioned on  plaintiff  prosecuting  the  at- 
tachment to  effect,  and  paying  defendant 
the  damages  he  may  sustain  by  the 
wrongful  or  vexatious  suing  out  of  the  at- 
tachment, is  sufficient  under  the  act  of 
1814,  prescribing  the  conditions  of  an  at- 
tachment bond.  Saltmarsh  &  Beck  v. 
Evans,  1  Stew.  132. 
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Description  of  Parties. — The  addition 
of  the  word  "Agent"  to  the  name  of  one 
of  the  obligors  in  an  attachment  bond 
does  not  affect  iis  validity.  Hadley  v. 
Bryars,   58   Ala.   139. 

It  was  no  objection  to  the  validity  of 
an  atlachmeni  bond,  on  which  suit  was 
brought,  that  the  names  of  two  of  the 
defendants  who  signed  as  sureties  at  the 
bottom  did  not  appear  in  the  body  of  the 
bond.  McLean  v.  Wright,  35  So.  4S,  137 
Ala.  644,  97  Am.  St.  Rep.  67. 

In  an  action  by  a  partnership,  com- 
menced by  attachment,  if  the  individual 
names  of  the  several  partners  are  not 
stated  in  the  bond,  the  defect  is  good 
matter  for  plea  in  abatement.  Sims,  etc., 
Co.  f.  Jacobson  &  Co.,  51  Ala.  186. 
§  76.  Sufficiency  and  JuBtification  of 
Sureties. 

Insufficient  Security. — A  bond  must  be 
regarded  as  defective,  when  it  is  insuf- 
ficient in  security,  as  well  as  when  it  is 
lacking  in  some  particular,  which,  while 
it  does  not  render  it  absolutely  void,  does 
render  it  an  imperfect  obligation  for  thi 
purposes  intended.  Ex  parte  Damon,  103 
Ala.   477,   15   So.   S62,  863. 

Residence. — The  bond  of  a  nonresident 
in   attachment    need    not   show    that   the 
sureties  reside  in  the  state.     Jackson 
Stanley.  2  Ala.  326. 

A  clerk  can  not  refuse  to  approve 
attachment     bond     because     the 
are  not   residents  of  the  county,   in   the 
absence     of     any  statute     requiring   the 
sureties    to    be    residents.      Mobile    Mut. 
Ins.  Co.  V.  Cleveland,  76  Ala.  321. 
§  77.  Approval  of  Bond  or  Undertaking. 

Indorsement  on  Bond. — If  an  attach- 
ment bond  is  in  fact  approved  by  the 
clerk,  filed,  and  the  attachment  issued 
the  faith  of  it,  it  is  not  necessary  that  his 
approval  shall  also  be  indorsed  on  it. 
Hyde  V.  Adams  SO  Ala.  111. 
§  7B.  Amendment  of  Bond  or  Undertak- 
ing. 

As  to  additional  or  new  security,  see 
post,  "Additional  or  New  Security,"  §  79. 

In  GeneraL — Section  2998  of  the  Code, 
which  relates  to  attachment  statutes  in 
general,  provides  that  the  plaintiff,  be- 
fore or  during  the  trial,  must  be  per- 
mitted to  amend  any  defect  of  form  oi 
substance  in  the  bond.     Richards  v.  Bes- 
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tor,  90  Ala.  352.  B  So.  30.  See  Hall  i: 
Brazelton,  46  Ala.  3S9,  362. 

A  defective  bond  is  not  a  sufficient 
cause  for  quashing  proceedings  by  attach- 
ment, unless  plaintiff  declines  executing 
a  perfect  bond.  Planters'  &  Merchants' 
Bank  v.  Andrews,  8  Port.  404;  Lowe  v. 
Derrick,  9  Port.  415;  Alford  v.  Johnson, 
9    Port.   320. 

Under  Rev,  Code,  §  2990,  allowing  plain- 
tiff in  attachment  to  amend  any  defect 
of  form  in  the  bond,  a  bond  given  by 
plaintiffs  in  attachment  by  one  firm 
again  t  another  may  be  amended  by  in- 
serting the  individual  names  of  both 
firms.     Sims  v.  Jacobson,  51  Ala.  186. 

For  a  variance  between  "Abraham" 
and  "Abram,"  in  the  Christian  name  of 
plaintiff  in  the  affidavit  and  bond  in  at- 
tachment, the  latter  may  be  amended. 
Alford  *.  Johnson,  9  Port  320. 

Under  Code,  1896,  §  564,  providing 
that  plaintiff  in  attachment  may  amend 
any  defect  in  the  bond,  it  may  be  amended 
by  inserting  the  name  of  an  additional 
party.  McKissack  v.  Witz,  25  So.  21, 
120  Ala.  412. 

Effect  of  Failure  to  Amend.— If  plain- 
tiff, when  required  by  the  court  to  amend, 
decline  doing  so,  the  attachment  may  be 
quashed,  Lowry  v.  Slowe,  7  Port.  483, 
§  79.  Additional  or  New  Security. 

As  to  amendment  of  bond  or  under- 
taking, see  ante,  "Amendment  of  Bond 
or  Undertaking,"  g  78. 

Right  to  Give  Additional  or  New  Se- 
curity.— When  the  bond  or  undertaking 
given  to  procure,  an  attachment  is  insuffi- 
cient or  defective,  additional  or  new  se- 
curity  may  be  given.     Lowry  v.   Stowe, 

7  Port.  483;  Planters'  &  Merchants'  Bank 
V.  Andrews,  6  Port.  404;  Lowe  *.  Der- 
rick, 9  Port.  415;  Jackson  v.  Stanley,  2 
Ala,  326.  See  Ex  parte  Damon,  103  Ala. 
477,   15   So.   862. 

"An  attachment  must  not  be  dismissed 
for  any  defect  in,  or  want  of,  a  bond,  if 
the  plaintiff,  his  agent  or  attorney,  is 
willing  to  give  or  substitute  a  sufficient 
bond."  Hall  v.  Brazelton,  46  Ala.  359, 
362.    See  Richards  v.  Bestor,  90  Ala.  352, 

8  So.  30. 

"A  defective  or  insufficient  bond  does 
not  authorize  the  court  to  abate  an  at- 
tachment, if  the  plaintiff  is  willing  to  ex- 
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ecute  another  and  sufBcient  bond;  though 
if  he  declines  to  do  so,  the  attachment 
may  be  abated.  (Section  3515.)  Thei 
is  no  express  statutory  requisition,  that 
(he  bond  shall  be  endorsed  approved  by 
the  officer  issuing  the  attachment.  The 
reception  of  the  bond  by  the  cleric,  the 
issuing  the  attachment  by  virtue  thereof, 
endorsing  it  filed  on  the  day  the  attach- 
ment was  issued,  and  its  retention  among 
the  papers  of  the  case  on  the  files  of  the 
court,  sufficiently  manifest  his  approval. 
Hyde  V.  Adams.  80  Ala.  HI.  113. 

There  is  no  difference  between  a  void 
bond  and  a  defective  bond,  given  for  the 
prosecution  of  an  attachment,  and 
either  case,  it  is  the  duty  of  the  court  to 
permit  the  plaintiff  to  substitute  a  sufh' 
cient  bond.  Jackson  v.  Stanley,  2  Ala. 
326. 

Power  of  Court  to  Require  Hew  Addi- 
tional Secmit;. — Code,  §  299B,  providi 
that  plaintiff  in  attachment,  before  or 
during  the  trial,  may  amend  any  defect 
of  form  or  of  substance  in  the  bond,  "and 
no  attachment  must  be  dismissed  for  any 
defect  in  the  bond,"  if  a  sufficient  bond  i: 
given.  Held,  that  where  the  sureties  oi 
an  attachment  bond  became  insolvent,  to 
the  knowledge  of  the  court,  it  may  re- 
quire an  additional  bond,  with  good 
sureties.  Ex  parte  Damon.  103  Ala.  477, 
IS  So.  862. 
§   80.   Defects,    Objectioiu,   and   Waiver. 

As  to  defects  as  ground  for  quashing 
writ,  see  post.  "Defects  or  Irregularities 
in  Proceedings,"  §  138. 

In  General — It  is  the  right  of  the  de- 
fendant to  have  the  attachment  dissolved 
whenever,  at  any  stage  of  the  cause,  the 
bond  shall  become  defective  or  insuffi- 
cient, as  an  indemnity,  on  account  of  the 
insolvency  of  its  securities;  but  the  plain- 
tiff should  be  accorded  the  right  of  main- 
taining his  cause  by  repairing  a  defect 
brought  about  by  no  fault  of  his.  Ex 
parte  Damon,  103  Ala.  477,  15  So.  862, 
863. 

Where  no  objection  appears  on  the 
face  of  an  attachment  bond,  the  court 
should  not  quash  the  proceedings  under 
it  for  intrinsic  objections  thereto,  unless 
the  plaintiff  refuse  to  remove  the  objec- 
tion by  the  substitution  of  a  perfect  bond. 
Jackson  v.  Stanley,  2  Ala.  326. 
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Waiver  and  Objections.— Defects  in  an 
attachment  bond  are  waived  unless  pre- 
sented on  plea  in  abatement,  or  on  mo- 
tion to  quash.  Watson  v.  Aucrbach,  67 
Ala.   353. 

§  Bl.  Failure  to  (Hve. 

Objectioiu  to  Failure  to  Give  Bond.^ 

If  an  attachment  be  issued  without  the 
affidavit  and  bond  required  by  the  Stat- 
ute, the  writ  can  only  be  abated  by  plea 
of  the  defendant.  Until  abated,  the  writ 
is  valid,  and  its  levy  on  the  property  of 
the  defendant  creates  a  lien  that  can  not 
be  displaced  or  held  for  naught  merely 
by  showing  such  irregularities  in  the  proc- 
ess as  would  have  entitled  the  defend- 
ant in  the  writ  to  abate  it  on  plea.  Kirk- 
man  V.  Patton,  19-Ala.  32,  33. 

The  want  of  a  bond  in  attachment  must 
be  taken  advantage  of  by  plea  in  abate- 
ment, even  in  actions  against  nonresi- 
dents.    Jones  V.  Pope,  6  Ala.  154. 

IV.  WRIT  OR  WARRANT. 

As  to  quashing  or  vacating  writ  or 
warrant,  see  post,  "Quashing,  Vacating, 
Dissolution  or  Abandonment,"  VII.  As 
return,  see  post,  "Return,"  IX.  As  to 
service,  see  post,  "Service  of  Writ  or 
Warrant,"  §  99.  As  to  writ  or  warrant 
as  protection  to  an  officer,  see  the  title 
SHERIFFS  AND  CONSTABLES.  As 
to  writ  or  warrant  in  justices  court,  see 
the  title  JUSTICES  OF  THE  PEACE. 
§  B9.  Author!^  to  Issue. 

NoUry  Public— Under  a  constitu- 
tional provision  giving  notaries  public 
the  same  jurisdiction  as  justice  of  the 
peace,  a  notary  can  not  issue  writs  of  at- 
tachment, which  power  is  a  special  stat- 
utory authority  conferred  on  justices, 
and  is  not  included  under  the  term  juris- 
diction, which  means  the  power  to  hear 
and  determine  causes.  Vann  v.  Adams, 
71  Ala.  475. 

Whatever  of  jurisdiction  is  conferred 
upon  justices  of  the  peace,  and  whatever 
of  power  or  authority  of  that  jurisdiction 
they  may  exercise  in  the  administration 
of  that  jurisdiction,  are  conferred  by  the 
constitution  on  notaries  public  appointed 
by  the  governor  to  "have  and  exercise 
the  same  jurisdiction  as  justices  of  the 
peace;"  but  such  notaries  are  not  thereby 
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clothed  with,  nor  can  they  exercise,  those 
special  powers  granted  to  justices  of  the 
peace,  which  form  no  part  of  their  juris- 
diction, and  which  are  not  necessary  to 
render  that  jurisdiction  effectual,  Vann 
V.  Adams,  etc.,  Co..  71  Ala.  475. 

A  notary  public,  who  is  ex  oIKcio  a 
justice  of  the  peace,  has  no  authority  to 
issue  an  attachment  returnable  to  the 
circuit  court.  Vann  v.  Adams,  71  Ala. 
475;    Nordlinger   v.    Gordon,   T3   Ala.   23fl. 

A  notary  public  with  the  jurisdiction  of 
a  justice  of  the  peace  has  authority  to 
issue  an  attachment  returnable  before 
himself  for  the  collection  of  a  demand 
within  a  justice's  jurisdiction.  Rice  v. 
Watts,  71  Ala.  593. 

Clerks  of  Court. — Under  the  acts  of 
1833  (Clay's  Dig.,  p.  54,  §  1)  and  1845 
(Pamph.  Acts  1844-45,  p.  137),  the  clerk 
of  the  court  may  issue  a  judicial  attach- 
ment against  defendant  who  avoids  the 
service  of  process,  on  the  filing  of  the 
required  affidavit,  either  in  vacation  or 
term  time.  Garner  v.  Johnson,  S2  Ala, 
494. 

Code.  %%  2929,  2931,  provide  that  any 
civil  action  may  be  commenced  by  at- 
tachment, and  authorize  a  cleric  of  the 
circuit  court  to  issue  such  attachment  for 
the  collection  of  "any  moneyed  demand." 
the  amount  of  which  can  be  certainly  as- 
certained. But  in  actions 
"damages  for  a  breach  of 
when  the  damages  are  not  certian  or  liq- 
uidated," or  when  "the  action  sounds  in 
damages  merely,"  only  the  judge  or 
chancellor  can  issue  the  attachment.  Held, 
in  an  action  to  recover  damages  for  the 
removal  of  four  bales  of  cotton  on  which 
plaintiff  held  a  landlord's  lien  for  rent 
and  advances,  that  the  clerk  had  author- 
ity to  issue  an  attachment.  Atkinson  v. 
James,  96  Ala.  214.  10  So.  846. 

"The  term  'moneyed  demand'  ordi- 
narily is  of  comprehensive  meaning,  and 
may  arise  out  of  contract  or  breach  of 
duty.  Whether  its  collection  be  enforced 
by  actions  ex  contractu  or  ex  delicto 
does  not  alter  its  character  as  a  moneyed 
demand  for  which  an  attachment  will  lie. 
Ihe  statute  limits  the  authority  of  the 
clerk  to  issue  attachments  for  a  moneyed 
demand  to  cases  in  'which  the  amount 
can  be  certainly  ascertained.'  The  term 
'moneyed  demand,'  as  used  in  §  2739  of 
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the  Code — which  provides  that,  'if  suit 
be  brought  on  any  moneyed  demand  for 
a  less  amount  than  that  of  which  the 
court  has  jurisdiction,  the  suit  must  be 
dismissed,'  etc.,  was  construed  by  this 
court  many  years  ago  in  King  v.  Parmer, 
34  Ala.  416,  to  apply  only  to  actions  ex 
contractu.  In  construing  that  section, 
the  court  stated  the  context  controlled 
the  meaning  of  the  phrase,  and  in  the 
opinion  confined  the  definition  given  lo 
the  term  to  the  section  as  there  em- 
ploy d."  In  the  same  case  Chief  Justice 
A.  J.  Walker,  arguendo,  held  that 
'moneyed  demand,'  as  used  in  §  2503, 
1852,  which  is  the  same  as  §  2929  of 
the  present  Code,  included  trover,  an 
action  in  tort.  This  decision  was  re- 
affirmed in  Mills  V.  Long,  58  Ala.  458, 
and  as  there  construed  the  act  has 
been  readopted  into  the  present  Code. 
Section  2934  of  the  Code  provides  that 
before  an  attachment  shall  issue  to 
enforce  the  collection  of  a  demand  'for 
a  breach  of  contract,  when  the  damages 
are  not  certain  or  liquidated.'  or  'when 
the  action  sounds  in  damages  merely,'  an 
additional  'affidavit  in  writing  must  be 
made  of  the  special  facts  and  circum- 
stances,' so  as  to  enable  the  officer  'to 
determine  the  amount  for  which  a  levy 
must  be  made,'  etc.  In  such  cases  the 
clerk  has  no  authority  to  issue  an  attach- 
ment. Attachment  may  be  issued  in  trover 
by  the  clerk,  the  recovery  in  such  cases 
being  clearly  ascertainable  from  the  value 
of  material  things.  So  in  action  on  the 
case,  if  in  the  particular  action  the  char- 
acter of  the  demand  is  such  that  the  re- 
coverable damages  are  fixed  by  a  legal 
standard,  such  as  are  ascertainable  from 
the  value  of  material  things,  the  clerk 
may  issue  the  attachment.  This  is 
clearly  the  meaning  of  the  statute,  for  it 
is  provided  in  the  third  and  fourth  sub- 
divisions of  S  2929  'that,  when  the  dam- 
ages are  not  certain  or  liquidated,'  or 
when  the  'action  sounds  in  damages 
merely,'  the  clerk  can  not  issue  the  at- 
tachment, while  it  is  expressly  provided 
that  to  enforce  legal  moneyed  demands, 
in  all  other  cases,  whether  ex  contractu 
or  ex  delicto,  he  may  issue  the  attach- 
ment." Atkinson  v.  James,  98  Ala.  214, 
10  So.  846,  847. 
A  deputy  clerk — that  is,  one  duly  ap- 
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pointed  and  qualified — has  full  power  to 
transact  all  business  of  his  principal 
(Code,  §  676,  9ubd.  2);  and  an  attachment 
issued  by  him  is  not  void  for  want  of  au- 
thority.    Minniece  v.  Jeter,  65  Ala.  328. 

An  attachment,  issued  by  a  deputy 
clerk  who  is  performing  the  duties  of 
the  office  under  appointment  by  his  prin- 
cipal, is  not  voidable,  nor  subject  to  be 
abated  on  plea,  because  he  has  never 
taken  the  official  oath  prescribed  by  law; 
bis  official  acts,  like  those  of  any  other 
officer  de  facto,  having  the  same  force 
and  effect,  so  far  as  the  public  and  third 
persons  are  concerned,  as  the  acts  of  an 
officer  de  jure.  Joseph  v.  Cawthorn,  74 
Ala.  411. 

The  clerk  of  the  city  court  of  Mobile 
has  no  authority  to  issue  original  attach- 
ments. Stevenson  v.  O'Hara,  37  Ala. 
362;  Matthews  v.  Sands,  29  Ala.  136; 
Lewis  t:  Dubose,  29  Ala.  219;  Goldsmith 
V.  Stetson  &  Co.,  39  Ala.  183;  Flash,  etc., 
Co.  V.  Paul,  etc.,  Co.,  29  Ala.  141. 

Although  the  city  court  of  Mobile  is 
by  statute  vested  with  all  the  powers  of 
the  several  circuit  courts,  except  as  to 
actions  to  try  titles  to  land,  yet  there  is 
no  statute  conferring  authority  on  its 
clerk  to  insue  original  attachments,  which, 
being  a  summary  remedy  in  derogation 
of  the  common  law,  must  be  specially 
conferred  by  statute,  or  it  does  not  exist 
and  theiefore,  where  there  is  a  judgment 
by  default,  in  a  suit  commenced  in  that 
court  by  such  original  attachment  issued 
by  its  clerk,  the  whole  proceeding  will  be 
quashed  on  error.  Stevenson  v.  O'Hara, 
27  Ala.  362.  See  Flash,  etc-.  Co.  I'.Paul, 
etc,  Co.,  39  Ala.  141. 

Imiance  oa  Sunday. — It  is  irregular  to 
issue  an  attachment  on  Sunday,  though 
it  may  be  levied  or  served  on  that  day; 
bat,  if  the  writ,  though  actually  issued 
on  that  day.  appears  on  its  face  to  have 
been  issued  on  another  day,  the  court 
can  not  direct  the  clerk  to  amend  the 
date,  and  then  quash  the  writ,  on  motion, 
on  account  of  the  irregularity.  Matth- 
ews V.  Ansley,  31  Ala.  30. 

The  issue  of  an  original  attachment 
by  a  clerk  is  a  judicial  act,  but  its  levy 
or  service  by  a  proper  officer  is  a  m 
terial  act.  Matthews  v.  Ansley,  31 
Ala.  20. 

2  Ala  Dig— 3 


§  83.  Order  of  Allowance. 

Neceasitjr. — Under  Code,  S  2»S6,  au> 
thorizing  the  issuance  of  equitable  at- 
tachments on  legal  demands;  and  g  2963, 
providing  that  the  chancellor,  judge,  or 
registrar  of  the  court  in  which  the  bill  is 
filed  "may  make  all  necessary  orders" 
for  the  issuing  of  such  attachments — a 
writ  issued  without  a  preliminary  order  is 
a  nullity,  though  the  allegations  of  the 
bill  may  entitle  complainant  to  the  order. 
McKenzie  v.  Bentley,  30  Ala.  139. 
§  M.  Form  and  Requisites  in  GeneraL 

Clerical  Brrora.— The  test  of  a  writ  of 
attachment  being  the  words,  "Witness, 
W.  P.  S.,  clerk  of  said  circuit  court," 
when  the  writ  is  returnable  to  the  city 
court,  and  recites  that  complaint  on  oath 
had  been  made  "to  me,  W.  P.  S.,  clerk 
of  the  city  court;"  the  word  circuit  will 
be  considered  a  mere  clerical  error,  cured 
by  the  judgment,  if  not  previously  ob- 
jected to.  Quere,  whether  the  clerk  of 
the  circuit  court  may  not  issue  an  attach- 
ment returnable  to  the  city  court  within 
his  county.  Free  v.  Howard,  44  Ala.  195. 
§  86.  Direction  to  Particulai  Officer  or 
County. 

To  what  Officer  Addreased. — Although 
the  proper  direction  of  process  of  at- 
tachment is,  to  the  sheriff,  yet,  a  judg- 
ment will  not  be  reversed,  because  the- 
attachment  is  directed  to  any  lawful  of- 
ficer, if  it  is  executed  by  the  proper  of- 
ficer.    Ware  v.  Todd.  1  Ala.  199. 

Under  Code,  §  2939,  declaring  that  no 
objection  shall  be  taken  to  a  writ  of  at- 
tachment for  any  defect  in  form,  if  the 
essential  matters  are  set  forth,  the  direc- 
tion, "To  Any  Lawful  Sheriff  of  a  spec- 
ified county,  instead  of  "To  Any  Lawful 
Sheriff  of  the  stale  of  Alabama,"  as  re- 
quired by  law,  is  an  immaterial  defect, 
if  the  writ  is  levied  in  the  county  named. 
Blair  V.  Miller,  42  Ala.  308. 

To  What  County  AddresBed.— The  sub- 
sequent act  of  1837  (p.  65,  §  13),  which 
amend  and  consolidate  all  the  laws  re- 
lating to  attachments,  and  which  author- 
izes branch  writs  to  as  many  counties 
as  may  be  desired,  must  be  considered 
a  legislative  exposition  of  the  act  of  1B33. 
It  follows  from  this,  that  under  the  at- 
tachment act  of  1833,  the  writ  could  be 
executed  only  in  the  county  to  which  it 
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lable,  though  it  be  addressed  to 
"Any    Sheriff   of   the    State."      Starke    v. 
Marshall,  3  Ala.  44. 
g  ee.  DcKiiption  of  Parties. 

Omission  of  Individual  Name  of  Part- 
ner.— In  an  actioti  by  a  partnership,  com- 
menced by  attachment,  if  the  individual 
name  of  the  several  partners  are  not 
stated  in  the  writ,  the  defect  is  good  mat- 
ter for  plea  in  abatement.  Sims,  etc., 
Co.  v.  Jacobson  &  Co.,  51  Ala.  1B6. 
g  87.  Recital  of  Cause  of  Action. 

Necessity  or  Propriety  of  Recitat— 
Act  I80T  (Aik.  Dig.  378),  which  pro- 
vides that  the  cause  of  action  shall  be 
indorsed  on  the  writ,  applies  only  to  in- 
itiatory process  issued  from  courts  in 
which  clerks  are  necessary  officers,  and 
does  not  extend  to  attachments  issued 
by  a  judicial  officer.  Lowry  v.  Stowe,  7 
Fort.  483. 

The  indorsement  on  a  writ  of  attach- 
ment is  no  part  of  the  record,  the  cause 
of  action  not  being  required  to  be  in- 
dorsed, and  will  not  be  looked  to  to  as- 
certain the  nature  of  the  demand  form- 
ing the  basis  of  the  action.  Planters'  & 
Merchants'  Bank  v.  Andrews,  8  Port. 
404. 

The  form  of  a  writ  of  attachment, 
prescribed  by  the  statute,  does  not  rec- 
ognize the  seal  of  the  justice  issuing  the 
same,  and  the  seal  placed  immediately 
after  the  signature  of  the  justice  is  a 
sufficient  compliance  with  the  law, 
Lowry  v.  Stowe,  7  Port,  483. 
g  SS.  DirectionB    for      Service    and     Re- 


post.     "Service     of     Writ     or     Warrant," 
I   99. 

Effect  of  Mistake  in  Direction.— Un- 
der Code,  §  2939,  declaring  that,  in  at- 
tachment proceedings,  "no  objection 
shall  be  taken  for  any  defect  in  form,  if 
the  essential  matters  are  set  forth,"  the 
writ  is  not  invalidated  for  failure  to  in- 
sert therein  the  term  of  court  to  which 
it  is  returnable.  Blair  v.  Miller.  42  Ala. 
308. 

Where  an  attachment  is  issued  in  one 
county,  returnable  to  a  court  in  another 
county,  the  objection  may  be  taken  on 
error,  although  it  was  not  made   in   the 


court  below,  if  it  has  not  been  waived 
by  appearing  and  pleading  to  the  merits. 
Brooks  V.  Godwin,  a  Ala.  S96. 

A  clerical  mistake  in  making  a  writ  of 
attachment  issued  in  L.  county,  return- 
able to  the  court  of  B.  county,  arising 
from  the  use  of  a  blank,  prepared  for 
use  in  B.  county  does  not  render  the 
writ  void,  where  all  the  other  papers 
show  that  the  writ  was  issued  returnable 
to  L.  county,  and  no  one  was  misled  by 
the  mistake,  and  defendant  appeared  in 
the  court,  and  the  bond  filed  by  claim- 
ant recited  that  the  writ  was  returnable 
to  L.  county.  Carter  v.  O'Bryan,  103 
Ala.  30S,  16  So.  894. 
§  W.  Amendment. 

In    General. — "Section    2998,   which    re- 
lates to  attachment  suits  in  general,  pro- 
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liberally  construed  to  advance  the  mani- 
fest intent  of  the  law,  and  the  plaintiff, 
before  or  during  the  trial,  must  be  per- 
mitted to  amend  any  defect  of  form  or 
substance  in  the  »  ■  •  attachment.'" 
Richards  v.  Bestor,  90  Ala.  352,  8  So.  30. 

Where  an  attachment  is  sued  as  auxil- 
iary to  a  suit  commenced  in  the  ordi- 
nary mode,  a  mistake,  in  the  writ  of  at- 
tachment, of  the  time  when  the  court  is 
held  in  which  the  original  writ  is  pend- 
ing, is  amendable.  Scott  v.  Macy,  3  Ala. 
250. 

Code,  §  2941,  provides  that  writs  of 
attachment  must  be  directed  to  "any 
sheriff  of  the  state."  and  be  in  a  form 
prescribed  therein,  but  that  no  objection 
shall  be  taken  for  any  defect  in  form,  if 
the  essential  matters  are  set  forth. 
Held,  that  a  writ  improperly  directed 
"to  the  sheriff  or  any  constable  of  said 
county"  is  amendable  on  trial,  under 
Code.  I  2998.  providing  that  such  writs 
shall  be  amended  for  any  defect  in  form 
or  substance  before  or  during  trial. 
Herring  v.  Kelly,  96  Ala.  559,  11  So.  600. 

Parties.— Where  the  affidavit  describes 
plaintiff  by  the  Christian  name  of  "Ab- 
raham," and  in  the  writ  he  is  described 
as  "Abram,"  the  writ  may  be  amended. 
Alford  v.  Johnson,  9   Port.   320. 

Under  Code  1898,  §  584,  providing 
that  plaintiff  in  attachment  may  amend 
any  defect  in  the  writ,  it  may  be  amended 
by   inserting  the    name   of  an    additional 


■jGoogle 


party.      McKissack   x:    Witz,    35    So.    31. 
120  Ala.  413. 

Under  Rev.  Code,  §  2990,  allowing 
plaintiff  to  amend  any  defect  of  form 
in  the  attachment,  an  attachment  of  one 
firm  against  another  may  be  amended 
by  inserting  the  names  of  the  individual 
members  of  each  firm.  Sims  v.  Jacob- 
son,  51  Ala.  188. 
§  9a  Alias  Writs. 

As  to  simultaneous  successive  attach- 
ment, see  ante.  "Simultaneous  and  Suc- 
cessive   Attachments,"    §    IS. 

Issuance  of  Alias  Writs  without  Ad- 
ditional AEBdavit  or  Bond. — Branch 
writs  of  attachment,  authorized  to  be 
issued  to  any  county  of  the  state  in 
which  property  of  the  debtor  may  be 
found,  by  Code,  g  54S,  authorizes  the  is- 
suance of  such  writs  without  an  addi- 
tional affidavit  or  bond.  Simpson  v. 
East.  27  So.  436.  134  Ala.  393. 
§  91.  Variance. 

As  to  variance  between  affidavit  and 
complaint  or  proof,  see  ante,  "Vari- 
ance." §  70. 

In  General. — A  variance  between  the 
writ  of  attachment  and  the  bond  and  af- 
fidavit, if  available  at  all  to  defendant, 
must  be  peaded  in  abatement.  Gold- 
sticker   f.    Stetson.   31    Ala.    404. 

Writ  and  Affidavit— Attachment  ma- 
terially variant  from  the  affidavit  will  be 
quashed.  Woodley  v.  Shirley,  Minor  14. 
S  91.  Defects,    Objection^    and   Waiver. 

As  to  defects  as  ground  for  quashing 
writ,  see  post,  "Forthcoming  or  De- 
livery Bonds,"  g  195. 

Who  May  Interpose  Objections.— 
A  claimant  of  attached  property  can 
not  take  advantage  of  defects  in  the 
process  which  do  not  render  it  abso- 
lutely void.  Carter  r.  O'Bryan,  105 
Ala.    305,    16    So.    894. 

An  attachment  issued  by  a  nolary 
public,  and  returnable  to  the  circuit 
court,  being  absolutely  void,  a  claimant 
in  a  trial  of  the  right  of  property  can 
take  advantage  of  that  defect.  Nord- 
linger   i:   Gordon,   73   Ala.   23S. 

Waiver  of  Defects. — An  appearance  by 
defendant  in  an  attachment  suit  is  not  a 
waiver  of  a  fatal  defect  in  the  writ,  on  ac- 
count of  the  want  of  jurisdiction  on  the 
part  of   the   officer  by  whom  it  was   is- 


sued; nor  is  it  a  bar  to  a  subsequent  ac- 
tion for  damages  against  the  attaching 
creditor.  Stetson  v.  Goldsmith,  30  Ala. 
608. 

Although  Code,  g  2571,  provides  that 
when  a  suit  is  commenced  by  attachment 
the  fact  that  plaintiff  claims  that  defend- 
ant has  waived  his  statutory  exemptions 
must  be  indorsed  on  the  writ,  yet  failure 
lo  do  so  is  cured  when  the  complaint  al- 
leges such  fact,  and  defendant  has  ap- 
peared and  answered.  Huicheson  v. 
Powell,  92  Ala.  619,  9  So.  170. 

"The  purpose  of  requiring  indorse- 
ment to  be  made  on  the  writ  of  attach- 
ment is  to  provide  a  mode  of  presenting 
this  special  claim  so  that  defendant  may 
have  notice  thereof,  and  an  opportunity 
to  contest  it.  As  in  suits  commenced  by 
attachment  the  complaint  is  not  required 
to  be  filed  until  the  return  term  of  the 
writ,  and  as  judgment  may  then  be  en- 
tered without  other  notice  to  the  defend- 
ant than  that  of  the  levy  of  the  attach- 
ment, unless  some  special  mode  of  giv- 
ing notice  of  the  claim  of  a  waiver  of 
exemptions  was  provided,  a  recital  of 
such  waiver  in  the  judgment  entry  might 
be  without  the  defendant  having  had  no- 
tice in  any  manner  that  the  claim  of 
such  waiver  was  made.  The  indorse- 
ment on  the  writ  gives  notice  in  brief 
form  of  this  special  claim,  as  the  state- 
ments of  the  amount  of  the  indebtedness 
in  the  affidavit  and  writ  give  notice  of  the 
plaintifTs  claim  in  that  regard.  The  levy 
and  the  statement  thereof  in  writing  or 
by  publication  to  the  defendant  consti- 
tute the  statutory  notice  of  the  contents 
of  the  paper  required  to  be  filed  prior  to 
the  levy."  Hutcheson  v.  Powell,  93  Ala. 
619,  9  So.  170. 

Where  a  defendant  in  attachment  pro- 
ceedings appears  in  court,  and  files  pleas 
in  bar  to  the  suit,  he  waives  all  defects  in 
the  issuance  of  the  attachment.  Carter 
V.  O'Bryan,  105  Ala.  305,  16  So.  894. 

V.     LEVY,     LIEN,     AND     CUSTODY 
AND  DISPOSITION  OF  PROP- 
ERTY. 

As  to  wrongful  or  excessive  levy  as 
ground  of  action  for  damages,  see  post, 
"Damages,"  g  211.  As  to  duties  to  sher- 
iff or  constable,  see  the  title  SHERIFFS 
AND    CONSTABLES.     Aa    to   effect   of 
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discharge  in  bankruptcy,  see  the  title 
BANKRUPTCY.  As  to  fees  of  officers 
for  levy  and  return,  see  the  title  SHER- 
IFFS AND  CONSTABLES.  As  to  levy 
of  property  in  justices  courts,  see  the  ti- 
tle JUSTICES  OF  THE  PEACE.  As  to 
liabilities  of  officer  growing  out  of  levy  or 
failure  to  levy,  see  the  title  SHERIFFS 
AND  CONSTABLES.  As  to  detection 
and  enforcement  of  right  of  exemption, 
see  the  titles  EXEMPTIONS;  HOME- 
STEAD. As  to  right  of  attaching  cred- 
itor to  redeem  from  execution  sale,  see 
the  title  EXECUTION. 
§  93.  Authority  to  Levy. 

Persons  Authorized. — A  constable  has 
no  authority,  in  this  state,  to  levy  or 
serve  an  original  attachment,  issued  for  a 
sum  exceeding  fifty  dollars,  and  return- 
able to  the  circuit  court;  and  a  judgment 
by  default,  predicated  on  such  void  levy. 
is  absolutely  void.  Martin  f.  Dollar,  32 
Ala.  12a;  Brinsfield  v.  Austin,  39  Ala. 
237. 

Where  a  writ  of  attachment  is  ad- 
dressed to  "any  sheriff"  of  the  state,  and 
is  executed  by  an  individual  who  has  no 
legal  deputation,  the  sheriff  can  not  ratify 
the  levy  to  the  prejudice  of  other  credit- 
ors.    Perkins  v.  Reed,  14  Ala.  536. 

A  writ  of  attachment  was  directed  "to 
any  constable  of  sai<r  county,"  and  was 
executed  by  the  sheriff.  Held  that,  under 
section  731,  Code  Ala.  1876,  providing 
that  "the  sheriff  is  authorized  to  execute 
all  mesne  and  final  process  which  is  re- 
quired of  constables,"  the  sheriff  was  au- 
thorized to  execute  the  writ.  Bain  v. 
Mitchell,  2  So.  706,  82  Ala.  304. 

Property  Situated  without  Limits  of 
County. — An  attachment  levied  by  a  sher- 
iff on  property  situated  entirely  without 
the  limits  of  his  county  is  void.  Jones 
V.  Baxter,  41  So.  781,  146  Ala.  620. 
§  B4.  Mode  and  Sufficiency  of  Levy, 
§  95. In  GeneraL 

Service  of  Carnishment. — The  levy  of 
an  attachment  by  the  service  of  a  garnish- 
ment on  a  person  supposed  to  be  in- 
debted to  the  defendant,  is  sufficient  to 
sustain  an  action  on  the  bond,  although 
the  garnishee  is  discharged  on  his  an- 
swer denying  any  indebtedness,  and  a 
judgment     against      the      defendant      is 


thereby  defeated.     Flournoy  v.   Lyon    & 
Co.,  70  Ala.  308. 

In  attachment,  jurisdiction  may  be  ac- 
quired by  service  of  garnishment  on  de- 
fendant's debtor,  which  will  be  as  full 
and  complete  as  could  have  been  ac- 
quired by  a  levy  of  the  attachment  on 
real  estate,  or  on  visible,  tangible  chat- 
tels, capable  of  manuel  seizure;  and  the 
garnishment  being  merely  incidental  and 
auxiliary  to  the  attachment,  errors  inter- 
vening therein  can  not  affect  the  validity 
of  the  judgment  rendered  against  the  de- 
fendant, Betancourt  v.  Eberlin,  71  Ala. 
461.  See  Thompson  f.  Allen,  4  Stew.  & 
P.  164;  Tillinghast  v.  Johnson,  6  Ala.  514; 
Cleaveland  v.  State,  34  Ala.  254. 
§  96.  Persotwl  Property  in  GeneraL 

Actual  PoasesHon  or  Custody  of  Prop- 
erty.— To  constitute  a  levy  of  an  attach- 
ment on  personal  property,  the  officer 
must  assume  dominion  over  the  property; 
he  must  not  only  have  a  view  of  it,  but 
must  assert  his  title  to  it  by  such  an  act 
as,  but  for  the  protection  of  the  process, 
would  make  him  liable  as  a  trespasser. 
Abrams  V.  Johnson,  65  Ala.  465;  Goode 
V.  Longmire,  35  Ala.  668,  673. 

"In  levying  on  merchandise,  a  part  of  a 
stock  of  goods,  and,  even  in  perfecting  a 
levy  of  an  entire  stock,  the  ofHcer  must 
have  some  time  to  ascertain  what  goods 
are  required,  or  what  goods  there  are, 
and  to  make  an  inventory  of  them.  He 
must  obtain  control,  to  make  a  levy. 
Murfree,  Sher.,  §  523.  And  no  matter  in 
whose  bouse  they  may  be,  if  not  in  a 
dwelling,  he  may,  after  demand  and  re- 
fusal, forcibly  enter  and  levy  if  the  goods 
are  subject  to  the  process  in  his  hands; 
and  he  may  remain  in  such  house  for  a 
reasonably  sufficient  time  to  perfect  the 
levy,  and  remove  the  goods."  Pollak  v. 
Searcy,  84  Ala.  259,  4  So.  137,  138. 

Sufficiency  of  Levy. — An  attachment 
issued  against  the  estate  of  Charles  G. 
Miller,  William  J.  Wright  and  Thomas 
R.  Crews;  the  writ  was  indorsed  thus — 
"I  do  hereby  authorize  R.  Thorn,  as  my 
special  deputy,  to  execute  the  within  at- 
tachment, 10th  February,  1841.  M.  E. 
Gary,  Sheriff  S.  C"  "Levied  on  four  bags 
marked  T.  R.  C,  also  twenty-one  bags 
W.  J.  W.,  also  fifteen  bags  marked  C  G. 
Miller,  as  the  property  of  the  defendants, 
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U.  E.  Gary,  S.  S.  C.  by  R.  Thorn,  D.  S." 
Held,  that  the  return  sufficiently  showed 
that  the  property  levied  on  was  the  de- 
fendants. Miller  V.  UcMillan,  4  Ala. 
587. 

An  arrangement  by  a  constable  levying 
an  attachment  with  another  to  gather 
growing  corn  held  not  to  constitute  a 
levy.  Sells  V.  Price,  3  Ala.  App.  534,  57 
So.  265. 
§  B7. Shares  of  Stock. 

Mode  of  Levy.— Under  Code,  §  1673, 
declaring  that  shares  of  stock  in  a  cor- 
poration may  be  attached  by  making  the 
prescribed  indorsement  on  the  writ,  and 
giving  notice  to  the  custodian  of  the  books 
of  the  corporation,  oral  notice  to  such 
ofhccr  is  sufficient.  Abels  v.  Planters'  & 
Merchants'   Ins.   Co.,  92  Ala,   382,  9   So. 

423. 

f  M.  Property  Levied  on  under  Other 
Process. 
Pr<^>ert7  Levied  on  by  Same  Officer. — 
Where  a  sheriff  having  in  his  hands  an 
attachment  at  law,  which  he  has  not  yet 
levied,  receives  a  writ  of  seizure  issued 
by  the  chancery  court  against  the  same 
defendant,  he  must  execute  the  writ  of 
seizure  only,  unless  he  can  find  property 
not  embraced  in  it,  on  which  he  can  levy 
the  attachment  at  law;  otherwise  a  con- 
flict of  authority  would  arise,  and  a  court 
of  law  can  not  examine  chancery  process. 
Read  r.  Sprague,  34  Ala.  101. 

§  m.  Service  of  Writ  or  Warrant. 

See  post,  "Notice  of  lycvy."     As  to  di- 
rection   for   service    in    writ   or    warrant, 
sec-ante,  "Directions  for  Service  and  Re- 
turn," S  88. 
$  100.  Notice  of  Levy. 

Neccttity, — Where  the  attachment  is 
not  sued  out  against  a  nonresident,  but 
is  levied  on  the  defendant's  goods 
chattels,  more  than  twenty  days  before 
the  case  is  placed  on  the  docket,  and 
garnishee  is  summoned,  there  is  no  law 
requiring  any  notice  to  be  given  before 
taking  judgment  by  default.  Letondal  v. 
Huguenin.  36  Ala.   552. 

Mode  and  Sufficiency  in  GeneraL — The 
notice  of  levy  and  the  mode  of  giving  it 
prescribed  by  the  amendatory  act  of 
Uarch  15,  1857,  is  intended  for  the  bene- 


fit of  the  defendant,  that  he  may  appear 
and  defend.  Rice  v.  Clements,  57  Ala. 
191. 

Notice  by  Publkatioii.— Code  188a,  g 
2936,  provides  that,  in  case  property  of  a 
nonresident  is  attached,  a  notice  thereof 
should  be  published  once  a  week  in  a 
newspaper  for  three  weeks,  and  a  copy 
of  the  paper  should  be  sent  to  defendant 
by  mail  if  his  residence  can  be  ascer- 
tained. A  judgment  by  default  recited 
that  a  notice  to  defendant,  who  was  a 
nonresident,  to  appear  and  plead,  was 
published  in  a  newspaper,  and  a  copy 
was  forwarded  by  mail  "lo  the  place  of 
residence  of  said  defendant."  No  at- 
tempt was  made  to  show  that  any  notice 
of  the  levy  of  the  attachment  in  the  case 
was  published,  or  sent  to  defendant. 
Held,  that  the  notice  sent  defendant  was 
a  nullity,  since  it  did  not  contain  the 
statements  required  by  statute,  nor  did 
it  appear  that  it  was  even  addressed  to 
the  defendant.  Wilmerding  i^.  Corbin 
Banking  Co.,  28  So.  640.  126  Ala.  268. 

Code,  §  2936,  providing  for  notice  by 
publication  of  attachment  againt  the 
property  of  a  nonresident,  applies  as  well 
to  attachments  based  on  a  fraudulent  dis- 
position of  his  property  by  the  debtor  as 
to  those  based  on  the  fact  that  he  has  left 
the  state.    Dollins  v.  Pollock,  89  Ala.  351, 

7   So.  904. 

In  an  action  by  original  attachment 
against  a  nonresident  defendant,  the  re- 
cital in  the  judgment  entry  that  plaintiff 
made  proof  "of  due  and  legal  service  on 
the  defendant  of  the  issuance  and  levy  of 
the  original  attachment,"  is  insufficient  on 
appeal  to  show  constructive  notice  by 
publication,  as  provided  in  Code  Ala. 
1896,  §  3936,  the  record  not  showing  that 
publication  was  made  in  a  newspaper, 
here  naming  it,  for  three  consecutive 
weeks,  commencing,  etc.  Diston  v.  Hood. 
83  Ala.  331,  3  So.  746. 

"To  be  suflicient.  the  record  must  show, 
not  merely  that  publication  was  made  as 
required  by  law,  but  the  publication  was 
made  in  a  newspaper,  naming  it,  for  three 
consecutive  weeks,  commencing,  etc.  The 
notice  being  only  constructive,  the  facts 
constituting  a  compliance  with  the  stat- 
ute must  be  proved  to  and  found  by  the 
court  to  have  been  done,  and  the  record 
must  show    it.     And   it   would   be   much 
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more  satisfactory,  if  ihe  record  also 
showed  that  a  copy  of  the  notice  was  sent 
by  mail  to  the  defendant,  or  that  his  res- 
idence was  unknown  and  could  not  be  as- 
certained. This  latter  proposition  is  not 
intended  lo  be  declared  to  be  an  indis- 
pensable prerequisite,  but  the  first  is,  un- 
der all  our  rulings."  Diston  v.  Hood,  83 
Ala.  331,  3  So.  746,  747. 

In  an  attachment  against  a  nonresident 
debtor,  no  publication  is  necessary,  where 
a  judgment  is  not  rendered  until  more 
than  six  months  after  the  suit  was  com- 
menced. Fleming,  etc.,  Co.  v.  Burge,  6 
Ala.  373.  See  BickerstaR  v.  Patterson,  8 
Port.  2-15;  Murray  v.  Cone,  8  Port.  250; 
Miller  t'.  McMillan,  4  Ala.  537. 

Leaving  Copy  and  Notice  with  De- 
fendant or  at  Defendant's  Residence.— 
Under  Code,  §  3260,  requiring  notice  of 
an  attachment  levied  on  land  to  be  left 
at  defendant's  residence,  if  he  resides  in 
the  county,  where  the  sheriff's  return 
Slates  thai  h  left  notice  at  defendant's 
residence,  it  will  be  presumed  lo  support 
a  judgment  by  default  that  defendant  re- 
sided in  the  county.  Mc.Abee  v,  Parker, 
78  Ala.  573. 
§  101.  Inventory  and  Appraisement. 

As  to  inventory  and  appraisement  as 
evidence  in  suit  by  claimant  of  property, 
see  post.  ■■Admissibility,"  §  179  (2).  As 
to  quashing  or  vacating  writ  or  warrant, 
see  post,  "Quashing.  Vacating,  Dissolu- 
tion, or   Abandonment."  VII. 

Necessitjr. — After  the  levy  of  an  at- 
tachment, the  sheriff  must  in  a  reason- 
able time  indorse  on  the  process  a  memo- 
randum of  the  property  seized,  or  make 
out  an  inventory,  and  file  it  with  the  proc- 
ess. Should  a  loss  result  to  either  party 
from  the  sherifTs  failure  to  do  so,  the 
sherifl  would  be  liable  in  damages,  Toul- 
min  V.  Lesesne,  2  Ala.  359. 
%  109.  Amount  of  Property  Attache*^  and 
Excessive  Levy. 

Levy  on  Shoes,— The  levy  of  an  attach- 
ment on  a  pair  of  shoes,  if  really  made, 
and  the  shoes  of  any  value,  is  sufficient. 
If  the  levy  is  fictitious  or  colorable,  it 
would  be  quashed  by  the  court  to  which 
it  was  returned,  on  motion.  Thornton  v. 
Winter.  9  Ala.  6t3, 
§  103.  Quashing  or  Setting  Aside  Levy. 

Execution  of  Forthcoming  Bond. — The 
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of  a  forihcoming  bond  by  a  de- 
fendant in  attachment  to  gain  possession 
of  his  property  taken  under  a  void  levy 
was  ineffective  to  validate  the  levy,  and 
did  not  deprive  the  defendant  of  his  right 
to  a  vacation  of  the  levy  on  motion.  Jones 
T.  Baxter,  41  So.  781.  146  Ala.  620.  dis- 
tinguishing  Peebles  4'.   Weir,  60  Ala.   413. 


In  General.— The  ownership  of  chattels 
is  not  divested  by  the  levy  of  an  attach- 
ment. The  levy  creates  an  inchoate  lien, 
dependent  on  the  judgment.  If  the  judg- 
ment is  obtained,  the  lien  relates  back  to 
the  levy,  and  is  superior  to  all  subsequent 
Mens,  alienations  or  transfers.  Scarbor- 
ough V.  Malone,  67  Ala.  570;  Abels  i'. 
Mobile  Real  Estate  Co.,  92  Ala.  382,  9 
So.  423;  Cordaman  v,  Malone,  63  Ala. 
55fi;  Joseph  z:  Henderson,  95  Ala.  213, 
10  So.  843.  See  however.  McRae  f. 
M'Lean.  3  Port.  138.  133:  McClellan  {■. 
Lipscomb,  56  Ala.  255;  Phillips  l'.  Ash. 
63  Aa.  414. 

"The  levy  displaces  the  possession  of 
the  defendant,  and  clothes  the  officer  with 
a  special  property.  Woolfolk  v.  Ingram. 
53  Ala,  11."     Phillips  v.  Ash,  63  Ala.  414. 

416. 

The  levy  of  an  attachment  on  personal 
property  does  not  divert  the  right  and  ti- 
tle of  the  defendant  in  the  process,  nor 
prevent  him  from  making  a  valid  assign- 
ment of  the  property,  subject  to  the  lien 
of  the  attachment  as  determined  by  the 
final  result  of  the  case.  Ware  v.  Russell, 
70  Ala.  174. 

"The  right  and  title  to  personal  prop- 
erty is  not  changed  by  the  levy  of  any 
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general  property  continues  in  the  defend- 
ant, and  he  may  alienate  it.  subject  only 
[o  the  lien  of  the  process.  The  lien  is  not 
a  right  of  property — it  is  not  a  jus  in  re, 
nor  a  jus  ad  rem.  It  is  a  simple  prefer- 
ence, or  priority,  created  by  law.  to  sub- 
ject the  property,  by  sale,  to  the  satisfac- 
tion of  the  execution,  or  other  process 
issuing  on  the  judgment  in  the  attach- 
ment suit,  if  the  plaintiff  succeeds  in  re- 
covering judgment."  Ware  v.  Russell,  70 
Ala.  174,  178. 

A  levy  of  an  attachment  upon  realty 
does  not  invest  the  sheriff  with  a  title 
nor  divest  the  owner  of  his  title,  or  pos- 
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t  only  creates  a  lien,  to  be 
made  available  in  the  event  judgment 
shall  be  rendered  in  favor  of  plaintiff  in 
the  suit.  McClellan  i-.  Lipscomb,  sa  Ala. 
255,   258.     See    Fry  i:    Branch    Bank.    16 

Ala.    282,   286. 

"If  the  judgnieni  is  obtained  after  the 
death  of  the  owner,  and  a  revival  of  the 
suit  against  his  administrator  (as  in  the 
present  case),  the  lien  can  not  be  en- 
forced, by  a  sherifTs  sale  of  the  realty 
to  satisfy  an  execution  upon  that  judg- 
ment; because  the  judgment  and  execu- 
tion are  against  the  administrator,  upon 
whom,  as  such,  the  title  to  the  realty  did 
not  descend.  On  the  death  of  the  former 
owner,  the  title  then  in  him  passed  to  his 
heirs;  and  no  man  shall  be  deprived  of 
his  land,  without  an  opportunity  to  de- 
fend his  title  against  the  claimant.  In 
reference  to  an  execution  in  the  hands  of 
a  sheriff  at  the  time  of  the  defendant's 
death,  the  statute  law  has  authorized 
lands  subject  to  it,  to  be  sold  to  satisfy 
it  or  an  alias  issued  to  take  its  place, 
without  the  lapse  of  a  term.  Rev.  Code, 
i  2ST5.  But  there  is  no  such  enactment 
to  carry  into  effect  the  lien  of  a  writ  of 
attachment  levied  on  lands."  McClellan 
I'.  Lipscomb,  56  Ala.  255,  S5B. 

Bringuig  Defendant  into  Court  and 
Conferring  Jurisdiction. — When  an  at- 
tachment is  sued  out  against  several  per- 
sons, it  may  be  levied  on  the  joint  prop- 
erty of  all  the  defendants;  or  on  the  sep- 
arate property  of  one  or  more;  but  a  levy 
on  separate  property  only  operates  to 
bring  in  those  defendants  who  have  an 
interest  in  it.  unless  they  voluntarily  ap- 
pear.    Hadley  v.  Bryars,  58  Ala.  139. 

An  attachment  sued  out  and  levied  re- 
turnable into  the  circuit  court  is  the  com- 
mencement of  a  suit,  and  may  be  pleaded 
in  abatement  to  another  suit  upon  the 
same  debt,  although  after  the  levy  the 
papers  are  destroyed  by  the  direction  of 
the  plaintiff  upon  the  supposition  that  it 
was  irregularly  sued  out.  Dean  v.  Mas- 
sey,  7  Ala.  601. 

In  a  suit  against  a  nonresident  defend- 
ant commenced  by  attachment,  if  the 
plaintiff  makes  a  simulated  levy  on  prop- 
erty to  which  the  defendant  has  no  claim 
of  right,  the  levy  will  not  have  the  effect 
of  constructive  notice,  so  as  to  authorize 
the  court  to  render  judgment;  a  judgment 
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predicated  on  such  levy  is  no  more  bind- 
ing than  a  judgment  rendered  upon  ordi- 
nary process  of  which  the  defendant  had 
no  notice  whatever;  and  it  is  immaterial 
what  length  of  time  elapses  between  the 
levy  and  rendition  of  judgment,  since  the 
court  has  no  jurisdiction  to  render  any 
judgment  at  all.  Grier  v.  Campbell,  21 
Ala.  32T. 

It  seems  that,  upon  the  authority  of 
Thornton  i.  Winter,  9  Ala.  613,  the  levy 
of  an  attachment  in  good  faith,  upon  a 
brass  candlestick,  really  the  property  of 
the  defendant  in  the  attachment,  would 
he  sufficient  to  sustain  a  judgment  against 
the  defendant,  such  levy  falling  within 
the  letter  of  the  statute;  but  whether 
such  levies  conform  to  the  spirit  and  in- 
tent of  the  statute,  and  should  not  be 
wholly  disregarded,  upon  the  maxim  "de 
minimis  non  curat  lex."  Grier  v.  Camp- 
bell, 81  Ala.  327. 

Persona,  Property,  or  Interata  Af- 
fected.—The  levy  of  an  attachment  on 
personalty  which  is  exempt  can  not  af- 
fect the  defendant's  exemption;  but  the 
levy,  although  it  be  released  on  that  ac- 
count, will  bring  the  defendant  before  the 
court.  Hadley  v.  Bryars,  SB  Ala.  139. 
§  lOS.  Creation  and  Existence  of  Lien. 

Commencement  of  Lien. — According  to 
the  statute,  "The  levy  of  an  attachment 
creates  a  lien,  in  favor  of  the  plaintiff, 
upon  the  estate  of  the  defendant  so  lev- 
ied on,  from  the  levy."  McClellan  v. 
Lipscomb,  56  Ala.  255,  257;  Abels  v.  Mo- 
bile Real-Estate  Co.,  92  Ala.  382,  9  So. 
423;  Boswell  v.  Carlisle,  etc.,  Co.,  55  Ala. 
554,  566;  M'Rae  v.  M'Lean,  3  Port.  138, 
153;  May  v.  Courtnay,  etc..  Co.,  47  Ala. 
135.  190. 

"The  attachment  of  a  debtor's  prop- 
erty subjects  it,  by  operation  of  law,  to 
a  lien  upon  it  in  favor  of  the  attaching 
creditor,  from  the  time  the  writ  is  exe- 
cuted by  a  levy;  and  generally,  this  is  the 
date  at  which  the  lien  has  its  origin  in  an 
attachment  cause."  Boswell  v.  Carlisle, 
etc.,  Co.,  95  Ala.  554,  566. 
3  106.  Property  or  Interests  Affected,  and 
Extent  of  Lien. 

Proceeds  of  Property  Sold.— Where 
goods  are  seized  under  a  void  attachment, 
and  sold  by  order  of  the  court  as  perish- 
able, and  the  proceeds  paid  into  the  hands 
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of  the  clerk,  the  plaintiff  in  attachment 
has  no  lien  thereon,  though  he  may  have 
obtained    a   valid   judgment    by    nil    dicit. 
Goldsmith  V.    Sletsoii,   39   Ala.   183. 
g  107.   Priorities  between  Attachments. 

Superior  Diligence  of  Prior  Attaching 
Creditors.— "The  rights  and  equities  of 
the  junior  attaching  creditors  were  sub- 
ordinate to  the  rights  and  equities  the  ap- 
pellees, as  prior  attaching  creditors,  had 
acquired  by  their  superior  diligence." 
Gusdorf  &  Co.  v.  Ikelheimer  &  Co.,  75 
.\la.  US,  157. 

§    108.    Priorities    between    Attachments 
and  Other  Liens  or  Claims. 

See  the  titles  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS;  CARRI- 
ERS; CHATTEL  MORTGAGES;  FAC- 
TORS; MECHANICS'  LIENS;  MORT- 
GAGES; TAXATION.  As  to  enforce- 
ment of  claims  or  liens  prior  or  superior 
to  an  attachment,  see  post,  "Claims  or 
Liens  Prior  or  Superior  to  Attachment," 
§  162. 

Priority  or  Subordination  of  Other 
Liens  and  Claims  in  General.— A  lien 
created  by  levying  an  attachment  on 
property  is  paramount  to  any  subsequent 
charge  thereon  or  alienation  arising 
either  from  the  debtor's  act  or  by  opera- 
tion of  law.    Grigg  ^-  Banks,  59  Ala.  311. 

Effect  of  Receivership. — Where  prop- 
erly has  been  attached,  and  a  claim  of  a 
third  person  thereto  interposed,  it  is  in 
the  custody  of  the  law,  and  can  not  be 
transferred  to  a  receiver  appointed  on 
the  filing  of  a  creditors'  bill  at  the  suit  of 
other  creditors  of  the  attachment  defend- 
ant. DoUins  ^■.  Lindsey,  89  Ala.  217,  7 
So.  23-1. 

"The  property  which  had  been  attached, 
and  to  which  statutory  claim  had  been 
interposed,  was  in  the  custody  of  the  law, 
and  it  was  error  to  take  it  away  from 
such  custody,  and  place  it  in  the  hands 
of  a  receiver.  It  was  alike  prejudicial  to 
the  rights  of  the  claimants  and  their  sure- 
ties, and  to  the  prior  acquired  jurisdic- 
tion of  the  law  court  over  the  res,  which 
was  the  subject  of  contention.  *  »  • 
The  only  exception  to  this  r<jle  is  when 
the  second  seizure  is  under  process  which 
has  a  paramount  lien.  And,  though  not 
necessary  to  be  decided,  lest  we  be  mis- 
understood, we  will  state  it  should  be  a 
very  strong  case,  sustained  by  strong  af- 
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lidavit,  or  affidavits  of  fact  and  urgency, 
to  justify  the  appointment  of  a  receiver, 
and  the  dispossession  of  the  owner  of 
his  presumptive  right  to  control  his  own 
property,  with  no  bond  to  compensate 
him  for  its  wrongful  seizure,  when,  as 
in  this  case,  there  was  no  notice  of  the 
application."      Dollins     v.      Lindsey,     89 

Ala.    217,    7    So.    234.       " 

Pendency      of      Suits. — Where    process 

in  an  action  by  creditors  to  set  aside 
a  fraudulent  sale  of  a  stock  of  goods 
was  served  before  defendant's  attach- 
ment was  levied,  the  attachment  lien  is 
subordinate  to  the  creditors'  lien.  Jef- 
ferson County  Sav.  Bank  v.  McDermott, 
9H  Ala.  79.  10  So,  154. 

Attaching  Creditor  as  Bona  Fide  Pur- 
chaser.—An  attaching  creditor  is  not  a 
bona  tide  purchaser  for  value  as  against 
a  third  person  having  a  prior  claim  to 
the  property.  Tishomingo  Sav.  Inst.  v. 
Johnson.  Nesbitt  &  Co..  40  So.  503,  146 
.■\la.  691. 

Assignment  for  Benefit  of  Creditors. 
—  In  a  contest  between  an  attaching 
creditor  and  the  trustee  in  an  assignment 
for  the  benefit  of  creditors,  there  being 
no  proof  of  actual  fraud  in  the  execu- 
tion of  the  assignment,  and  the  debt  of 
the  attaching  creditor  not  then  being  in 
existence,  the  recitals  of  the  assignment, 
as  to  the  existence  of  debts,  are  suffi- 
cient to  sustain  it;  but,  if  the  debt  of  the 
attaching  creditor  was  antecedent  and  ex- 
isting, the  existence  of  debts  must  be 
shown  by  the  assignee  by  evidence  other 
than  the  recitals  of  the  assignment,  and 
the  existence  of  Other  debts  than  that  of 
the  attaching  creditor  must  be  proved. 
Reynolds  v.  Collins,  78  Ala.  94. 

Acquirement  and  Conveyance  of 
Homestead. — Where  the  owner  of  a 
homestead,  having  made  an  executory 
sale  in  which  his  wife  did  not  join,  after- 
wards removes  from  the  premises,  and 
an  attachment  is  then  levied  on  the  land, 
a  purchaser  at  sheriffs  sale  under  the 
attachment  acquires  a  title  superior  to 
one  to  whom  a  conveyance  was  executed 
after  levy  of  the  attachment.  Striplin 
V.  Cooper,  80  Ala.  256. 

Judgments  or  Decrees  and  Execution. 
— The  lien  of  an  attachment  commences 
from  its  levy,  and  can  not  be  divested 
by  a  writ  of  fieri  facias  subsequently 
levied  on  the  same  chattels,  if  the  writ 
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had  no  binding  effect  before  the  levy  of 
the  atMchment.  Pond  v.  Griffin,  1  Ala. 
ST8. 

The  lien  of  an  attaching  creditor  on 
land  is  superior  to  the  title  of  a  pur- 
chaser  under  a  subsequent  judgment, 
with  notice  of  the  levy  of  the  prior  at- 
tachment. Baldwin  v.  Leftwich,  12  Ala. 
838. 

A  pnrcbaser  at  sherifTs  sale,  under  a 
judgment  in  an  attachment  case,  acquires 
a  title  which  dates  back  to  the  levy  of 
the  attachment,  and  overrides  an  inter- 
mediate conveyance  by  the  defendant. 
Striplin  &  Co.  v.  Cooper  &  Son,  80  Ala. 
256. 

Aawgnmwita  of  Debts. — A  debt  to  fall 
due  in  future,  for  services  to  be  per- 
formed, may  be  transferred  by  '  assign- 
ment before  the  services  are  rendered, 
and  such  transfer,  if  bona  fide,  will  de- 
feat an  attachment  subsequently  sued 
out  against  the  transferrer.  Payne  v. 
City  of  Mobile,  4  Ala.  333,  37  Am.  Dec. 

T44. 

S  loe.  Tratufers  of  Property  Pendittg  or 
Subject  to  Attachment. 

Sales  and  Conveyancea  in  General. — 
The  owner  of  property  attached  may  sell 
the  same  subject  to  the  attachment. 
Grigg  V.  Banks,  59  Ala.  311;  Ware  v. 
Russell,  70  Ala.   174,  45  Am.  Rep.  83. 

The  levy  of  an  ancillary  attachment 
upon  land  operates  as  a  lien;  and,  where 
a  judgment  is  rendered  in  favor  of  the 
plaintiff,  the  creditor's  right  to  have  it 
sold  to  satisfy  his  judgment  will  over- 
ride and  defeat  all  intermediate  convey- 
ances made  by  the  defendant.  Randolph 
■V.  Carlton,  8  Ala.  606. 
§  110.  Duration  of  Lien. 

As  to  death  of  party  discharging  lien, 
see  post,  "Death  of  Party,"  §  158,  As 
to  effect  of  release  of  property  on  forth- 
coming bond,  see  post,  "Delivery  of 
Property  on  Forthcoming  or  Delivery 
Bond."  §  114. 

Detmnination  of  Suit.— The  lien  in 
favor  of  the  plaintiff  in  the  attachment 
npon  the  estate  of  the  defendant  created 
by  the  levy,  continues  until  the  suit  is 
determined.  May  v.  Courtnay,  etc.,  Co., 
47  Ala.  185,  ISO. 


S  111.  Waiver,  ReUue,  or  Abandonment, 
and  Discbarge  or  Extinguiriiment  of 
Levy  or  Lien. 

As  to  discharge  in  bankruptcy  and  in- 
solvency, see  the  titles  BANKRUPTCY; 
INSOLVENCY.  As  to  death  of  party 
discharging  lien,  see  post,  "Death  of 
Party,"  §  158.  As  to  effect  of  giving 
claimant  bond,  see  post,  "Security  by 
Claimant  for  Possession,"  §  172.  As  to 
loss  of  priorities,  see  ante,  "Priorities 
between  Attachments  and  Other  Liens 
or  Claims,"  %  103.  As  to  liability  of  of- 
ficer for  release  of  levy,  see  the  title 
SHERIFFS  AND  CONSTABLES. 

Replevy. — ^"The  lien  of  the  attachment 
created  by  the  levy  is  not  impaired  or 
destroyed  by  the  replevy.  Cary  v,  Gregg, 
3  Stew.  433;  M'Rae  v.  M'Lean,  3  Port. 
13S;  Rives  v.  Wilborne.  6  Ala.  45,  46. 
Nothing  occurring  subsequent  to  the 
levy  can  destroy  it  but  the  dissolution  of 
the  attachment."  Woolfolk  v.  Ingram, 
53  Ala.  11,  13. 

The  sheriff  levied  an  attachment  on  a 
slave,  and,  taking  a  forthcoming  bond, 
restored  the  slave  to  the  possession  of 
the  defendant,  making  return  on  the  writ 
that  a  claim  had  been  interposed,  and 
bond  executed  for  the  trial  of  the  right 
of  property.  The  plaintiff  in  attachment 
proceeded  to  prosecute  the  claim  suit, 
which,  before  its  final  disposition,  was 
continued  six  times  by  a  general  order 
of  the  court,  and  five  limes  by  consent 
of  the  parties.  During  its  pendency,  the 
plaintiff  aided  the  claimant  in  procuring 
security  on  a  claim  bond,  given  by  him 
for  other  slaves  levied  upon,  under  an 
execution  in  favor  of  another  creditor 
of  the  defendant  in  attachment,  and  in- 
duced certain  persons  to  become  his 
sureties,  by  promising  to  release  his  lien 
on  the  slave  attached.  Held  that,  how- 
ever strongly  the  facts  may  tend  to  show 
an  intent  to  hinder  or  delay  other  exe- 
cution creditors  of  the  defendant  in  at- 
tachment, it  can  not  be 'assumed  as  a 
conclusion  of  law  that  the  lien  of  the 
attachment  was  lost.  Greene  v.  Tims, 
16  Ala.  541. 

Judgment  Rendered  Nugatory^— 1  he 
lien  of  an  attachment  ancillary  to  an  ac- 
tion at  law  is  extinguished  where  the 
judgment  in  such  action  is  rendered  nug- 
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atory.       Hale     v.     CumniinKS.     3       Ala. 
398. 

§  119.  Restoration  of  Lien. 

Setting  Aside  Nonsuit.— Where  an  at- 
tachment is  sued  out,  and  plaintiffs  suffer 
a  nonsuit,  which,  however,  is  set  aside 
on  their  motion  at  the  same  term,  the 
lien  of  that  attachment  is  left  as  it  was 
before  the  nonsuit  was  granted.  DoUins 
V.  Pollock,  89  Ala.  351,  7  So.  0O4. 
§  113.  Custody  and  Care  of  Proper^. 

As  to  compensation  of  custodian,  see 
post,  "Expenses  of  Keeping  Property, 
and  Compensation  of  Custodian,"  £  116. 
As  to  liability  of  officer  for  loss  or  in- 
juries lo  property,  see  the  title  SHER- 
IFFS AND  CONSTABLES.  As  to 
right  to  replevy  attached  property,  see 
the  title  REPLEVIN. 

In  GeneraL^When  personal  property 
is  attached,  the  officer  must  take  it  into 
possession  retaining  the  custody  thereof, 
unless  it  is  replevied  in  the  mode  pre- 
scribed by  the  statute.  Phillips  i-.  Ash, 
63  Ala.  4U.  416. 

Levy  by  ConsUbIc  and  Turning  Prop- 
erty over  to  Sheriff. — Under  Code,  f 
29S6,  providing  that,  in  case  of  an  at- 
tachment issued  by  a  justice  of  the  peace 
for  an  amount  exceeding  his  jurisdic- 
tion, and  not  more  than  the  amount  of 
the  penalty  of  the  constable's  bond,  the 
justice  may  direct  that  it  be  executed  by 
the  constable,  who  shall  return  the  same 
to  the  court  to  which  it  is  returnable; 
and  §  2958,  providing  for  the  sale  of 
property  levied  on  by  order  of  the  court, 
and  that  the  proceeds  of  the  sale  shall 
be  retained  by  the  sheriff;  and  g  3959, 
authorizing  the  sheriff  to  sell  property 
under  certain  conditions  without  an  or- 
der of  court — property  levied  on  by  a 
constable,  and  delivered  to  the  sheriff, 
is  in  the  latter's  possession  as  sheriff, 
and  not  as  mere  bailee  of  the  constable, 
though  the  statute  does  not  expressly  di- 
rect the  constable  to  turn  the  property 
over  to  the  sheriff.  Joseph  v.  Hender- 
son, 93  Ala.   213,   10   So.   843. 

"Property  claimed  by  a  vendee  of  a 
defendant  debtor,  in  some  instances, 
may  be  rightfully  levied  upon  at  the  suit 
of  one  creditor,  and  not  subject  to  at- 
tachment at  the  suit  of  another  person. 
When  property  of  a  defendant  debtor  is 


in  the  possession  of  the  sheriff  by  virtue 
of  a  levy  of  attachment  or  execution, 
and  subsequent  writs  of  attachment  or 
execution  are  received  by  him  against 
the  same  defendant,  returnable  to  the 
same  court,  and  to  which  the  property 
is  liable,  a  second  levy  by  the  sheriff, 
and  indorsement  thereof  on  the  writ  sub- 
ject to  the  prior  levy,  does  not  disturb 
or  in  any  manner  interfere  with  the  cus- 
todia  legis  under  the  first  levy.  If  the 
sheriff  should  undertake  to  displace  or 
subordinate  the  prior  lien  secured  by  the 
first  levy,  he  might  render  himself  liable 
to  the  creditors  holding  the  prior  lien. 
•  •  *  This  principle,  however,  is 
wholly  unlike  those  in  which,  to  prevent 
a  conflict  in  the  jurisdiction  of  different 
courts,  it  is  held  that  property  in  gremio 
legis  of  one  court  can  not  be  seized  un- 
der process  of  another  court,  or  where 
replevy  or  other  bonds  have  been  exe- 
cuted by  the  defendant  in  the  suit,  or  by 
a  stranger,  by  which  the  actual  custody 
of  the  property  is  taken  from  the  officer, 
and  placed  in  the  possession  of  the  ob- 
ligors, and  held  upon  condition  that  the 
property  be  returned,  etc.  In  cases  of 
the  latter  character,  the  property  can  not 
be  levied  upon  by  attachment  or  execu- 
tion; against  the  original  debtor  or  the 
claimant."  Joseph  v.  Henderson,  95  Ala. 
213,   10   So.  843.  845. 

Payment  into  Court. — Where  money. 
which  was  taken  by  the  sheriff  from  the 
person  of  a  debtor  arrested  on  a  crim- 
inal charge,  was  attached  in  the  hands  of 
the  sheriff,  that  officer  properly  paid  it 
into  court  without  waiting  for  an  order 
to  that  effect,  under  Code,  g  2950,  pro- 
viding that,  "in  the  case  of  otHcers  of 
the  court,  the  money  must  be  paid  into 
court  to  abide  the  result  of  the  suit,  un- 
less the  court  otherwise  direct."  War- 
ren V.  Matthews,  96  Ala.  183,  11  So. 
285. 

Money  is  "paid  into  court,"  within  the 
meaning  of  Code,  §  2950,  providing  that 
money  in  the  hands  of  an  officer  may 
be  attached,  and  that,  in  case  of  officers 
of  the  court,  the  money  "must  be  paid 
Into  court  to  abide  the  result  of  the  suit, 
unless  the  court  otherwise  directs," 
when  it  is  paid  into  the  hands  of  the 
clerk  of  the  court.  Warren  v.  Matthews, 
96  Ala.  183,  11   So.  289. 
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9   114.    Delivery   of   Property   on   Forth- 
conunK  or   Delivery   Bond. 

As  to  giving  bond  as  affecting  right  to 
attack  attachment,  see  post,  "Waiver  or 
Estoppel,"  §  141.  As  to  giving  bond  as 
claimant  with  notice  of  claim,  see  post, 
"Notice  or  Demand  by  Claimant,  and 
Affidavit  of  Claim,"  g  iTl.  As  to  liabil- 
ities on  bonds,  see  post,  "Liabilities  on 
Bonds  or  Undertakings,"  X.  As  to  right 
of  person  giving  bond  to  intervene,  see 
post,  "Right  to  Intervene,"  §  167. 

Riffbt  to  Release  of  Property  and  Ex- 
ecutioD  of  Bond.— ~"When  property  at- 
tached has  been  replevied  by  a  stranger, 
the  defendant  has  the  right  to  demand 
of  the  stranger  the  possession  of  it;  and 
on  such  demand  being  made,  it  is  the 
duty  of  the  stranger,  either  to  restore 
the  property  to  the  defendant,  or  to  re- 
turn it  to  the  sheriff.  In  the  latter  event, 
the  defendant  may  exefeise  the  right  of 
replevying  it  himself;  and  in  neither 
event  will  the  right  of  possession,  given 
by  the  law  to  the  defendant,  be  abridged 
or  impaired.  No  valid  objection  can  ex- 
ist, in  such  case,  to  the  return  of  the 
property  to  the  sheriff,  by  the  stranger, 
in  the  discharge  of  his  bond,  should  he 
elect  to  pursue  that  course;  and  it  is 
believed  to  be  sanctioned  by  authority." 
Kirk  V.  Morris,  40  Ala.  225.  230.  See 
M'Rae  v.  UXean,  3  Port.  138. 

When  a  stranger  offers  to  replevy  for 
the  benefit  of  the  defendant,  and  his 
offer  is  improperly  refused  by  the  sher- 
iff, he  may  enforce  his  statutory  right, 
for  the  benefit  of  the  defendant,  in  a  court 
of  law;  but  he  has  no  such  interest  in 
the  subject  matter  of  the  suit  as  author- 
izes him  to  come  into  equity  for  relief, 
although  he  also  alleges  that,  after  re- 
fusing his  offer,  the  sheriff  allowed  the 
goods  to  be  replevied  by  other  strangers, 
who  therein  acted  at  the  instance,  and 
for  the  benefit  of  the  plaintiff.  Kirk  v. 
Morris,  40  Ala.  225. 

Where  two  or  more  strangers  offer  to 
replevy  goods  taken  under  an  attachment 
in  the  absence  of  defendant  (Code,  § 
2536),  the  sheriff 
cretion  in  choosing 
should  in  every 
terest  of  defendant. 
Ala.  225. 

"The  law  prescrib< 


ily  has 

:en    them,    but 
onsult  the  in- 
Kirk  V.   Morris,  40 

no   rule   by   which 


the  officer  shall  be  governed  in  deciding 
as  to  who  among  them  may  exercise 
the  right.  From  the  character  of  the 
particular  duty  to  be  performed,  this 
must  necessarily  be  left  very  greatly  to 
the  discretion  of  the  officer,  as  is  the 
case  in  the  performance  of  many  minis- 
terial duties  by  officers,  involving  as  to 
themselves  responsibilities  and  the  risk 
of  pecuniary  loss.  A  contrary  rule  might 
lead  to  contests  and  litigation,  producing 
delays,  and  defeating  the  beneficial  pur- 
pose intended  to  be  accomplished.  In 
every  such  case,  let  whoever  may  suc- 
ceed in  replevying  the  property,  the  du- 
ties and  responsibilities  cast  upon  him 
by  the  law  in  regard  to  it  are  the  same. 
The  officer,  however,  in  the  exercise  of 
the  discretion  vested  in  him,  should  not 
abuse  it.  He  should  remember  that  the 
object  of  the  law,  in  permitting  the 
property  to  be  replevied,  is  not  to  give 
profit  or  advantage  to  any  one,  at  the 
expense  of  the  defendant;  but  that  it  is 
to  relieve  the  property  from  the  actual 
custody  of  the  officer,  and  restore  it  to 
the  defendant,  and  thereby  to  save  the 
expenses,  and  secure  to  the  plaintiff  a 
return  of  the  property,  or  the  payment 
of  the  debt,  in  the  event  of  a  recovery." 
Kirk  V.  Morris,  40  Ala.  229,  231. 

Goods  taken  in  attachment  for  sums 
exceeding  the  jurisdiction  of  the  court 
are  rep  leviable  only  by  the  defendant  in 
the  attachment,  his  attorney  or  agents. 
Cummins  v.  Gray,  4  Stew.  &  P.  397. 

Where  goods  are  replevied  by  a 
stranger  (not  being  the  attorney,  agent 
or  factor  of  the  defendant),  and  a  bond 
is  executed — such  bond,  assigned  by  the 
sheriff  to  the  plaintiff  in  execution,  fur- 
nishes to  the  latter  no  legal  cause  of  ac- 
tion against  the  obligor.  Cummins  v. 
Gray,  4  Stew.  &  P.  3B7. 

Within  the  meaning  of  Code,  S  3536. 
providing  that  goods  levied  on  under  an 
attachment  may  be  replevied  by  defend- 
ant, "or,  in  his  absence,  by  a  stranger." 
the  term  "stranger"  means  a  person  who 
is  not  3  party  to  the  suit,  and  who  acts 
for  the  benefit  of  defendant  in  attach- 
ment, whose  bailee  he  becomes.  Kirk 
V.  Morris,  40  Ala.  225. 

"The  statute  authorizing  the  replevy 
of  property  attached,  requires  a  bond  ex- 
ecuted  by   the   defendant   in   attachment. 
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or  a  stranger,  payable  to  the  plaintiff,  in 
double  the  amount  of  the  demand  sued 
for,  with  condition  that  if  he  fail  in  the 
action,  he  or  his  sureties  wlil  return  the 
specific  property  within  thirty  days  after 
the  judgment.  If  the  property  is  not  de- 
livered, it  is  the  duty  of  the  sheriff,  to 
return  the  bond  forfeited,  and  execution 
issues  thereon  against  the  obligors  for 
the  amount  of  the  judgment  and  costs. 
If  any  of  the  property  replevied,  dies, 
or  is  destroyed  without  fault  of  the  ob- 
ligors, they  may  tender  the  value  there- 
of, in  discharge  of  the  bond.  R.  C,  §§ 
2964-66-67."  Woolfolk  v.  Ingram,  53 
Ala.  11,  12. 

The  replevin  bond  required  by  the  act 
of  December  23,  1837,  §  6,  "to  explain 
and  amend  the  law  in  relation  to  attach- 
ments," may  be  executed  by  a  stranger. 
Kinney  ^.  Mallory,  3  Ala.  628. 

Form,  Requisites  and  Sufficiency  of 
Security, — Mistakes  in  the  recital  of  the 
attachment  and  its  levy,  not  being  mat- 
ters of  substance,  but  of  inducement, 
showing  the  consideration  of  the  bond, 
will  not  vitiate  it,  and  may  be  corrected 
by  parol  evidence.  Adler  v.  Potter,  57 
Ala.  571. 

The  validity  of  a  forthcoming  bond, 
under  Code  1886,  %  2S23,  is  not  affected 
by  the  fact  that  it  erroneously  recites  the 
levy  of  an  execution,  when  the  levy  in 
question  was  that  of  an  attachment, 
where  it  shows  on  its  face  that  it  was 
given  for  the  forthcoming  of  certain 
property  "levied  on,"  and  claimed  as 
exempt,  identifying  the  contest  respecting 
the  pendency  of  which  it  was  given,  and 
showing  that  the  obligors  bound  them- 
selves to  the  forthcoming  of  particular 
property  involved  in  such  contest.  Troy 
V.  Rogers,  23  So.  486,  116  Ala.  855,  67 
Am.  St.  Rep.  110, 

A  bond  in  replevin  of  properly  levied 
on  under  an  attachment  writ,  providing 
for  the  return  of  the  property  within 
twenty  days  after  judgment  in  the  at- 
tachment suit,  is  not  a  good  statutory 
bond,  under  Code  Ala.  1886,  §  3341,  pro- 
viding for  such  return  in  ten  days.  Such 
defect  is  not  cured  by  Code,  §  3357,  pro- 
viding that  a  forthcoming  bond  shall  be 
sufficient,  though  defective  in  form. 
Cobb  V.  Thompson,  87  Ala.  381,  6  So, 
373. 


IMENT  §  114 

A  replevin  bond  taken  by  an  officer 
levying  an  attachment,  althouf^  defect- 
ive as  a  statutory  bond,  may  neverthe- 
less be  good  as  a  common- law  obliga- 
tion, if  supported  by  a  sufficient  consid- 
eration, and  the  property  levied  on  is 
delivered  to  the  obligors  by  the  officers 
because  of  its  execution.  Adler  v.  Pot- 
ter, S7  Ala.  571. 

In  a  suit  against  one  "Woody,"  an  at- 
tachment writ  was  issued  against 
"Woody,"  the  replevin  bond  was  signed 
"Woody,"  and  the  name  "Woody"  was 
in  the  forthcoming  bond,  except  that  in 
the  condition  thereof  the  attachment  was 
referred  to  as  one  against  "the  above- 
named  Moody."  Held,  that  the  use  of 
the  name  "Moody"  was,  on  the  face  of 
the  papers,  a  clerical  error,  which  did 
not  affect  the  instrument  as  a  statutory 
bond.  Friel  v.  North  Birmingham  Bldg. 
Ass'n,  6  Ala.  App.  283,  60  So.  552. 

In  an  early  case  it  was  held  that  the 
officer  taking  the  replevy  bond  in  an  at- 
tachment suit  should  be  made  the  ob- 
ligee.    Sartin  v.  Weir,  3  Stew,  &  P.  431. 

The  bond,  authorized  by  statute,  on 
the  replevy  of  property  taken  in  attach- 
ment, must  be  payable  to  the  sheriff,  not 
to  the  plaintiff  in  the  attachment,  Se- 
wall  V.  Franlflin.  2  Port.  493.  See  Ad- 
kins  V.  Allen,  1  Stew.  130. 

In  a  later  case  it  was  held  that  a  re- 
plevin bond  in  an  attachment  case  should 
be  made  payable  to  the  plaintiff  in  at- 
tachment, and  not  to  the  officer  by 
whom  the  writ  is  levied.  Agnew  v. 
Leath,  63  Ala.  345. 

Where  a  sheriff  delivered  attached 
property  to  a  third  person,  who  was 
neither  the  attachment  debtor's  agent 
nor  attorney,  on  receiving  a  redelivery 
bond  payable  to  the  attaching  creditor, 
instead  of  the  sheriff,  it  was  held  that 
such  bond  was  not  recoverable,  either  as 
a  statute,  or  common-law  obligation. 
Sewali   V.   Franklin,   2    Port.   493. 

When  a  claim  is  interposed  to  prop- 
erty on  which  an  attachment  has  been 
levied,  the  bond  required  by  the  statute 
being  intended  for  the  benefit  of  the 
plaintiff,  he  may  waive  any  defects  or 
irregularities  therein;  and  the  failure  to 
object,  at  some  proper  stage  of  the  pro- 
ceedings, to  any  defect  or  irregularity 
which  might  be  cured  by  amendment,  is 


■jGoogle 


§§  U4-118  Attaci 

a  waiver  of  Tt.     Rhodes  v.  Smith,  66  Ala. 
1T4. 

"The  statute  confers  on  a  defendant  in 
attachment,  or,  in  hia  absence,  on  a 
stranger,  the  right  of  replevying  goods 
or  chattels  seized  under  the  writ,  by  ex- 
ecuting a  bond,  with  surety,  payable  to 
the  plaintiff,  in  double  the  amount  of  the 
demand,  with  condition  that,  if  the  de- 
fendant  fail  in  the  action,  he  or  his  sure- 
ties will  return  the  specific  property  at- 
tached, within  thirty  days  after  judg- 
ment; which  bond  must  be  returned,  with 
the  other  papers  of  the  cause.  R.  C-,  § 
29S4;  Code  of  1876,  §  3289.  When  re- 
plevied by  a  stranger  to  the  writ,  he  is 
presumed  to  act  for  the  benefit  of  the 
defendant^  to  remedy  the  inconvenience 
or  hardship  which  may  result  from  the 
seizure  of  his  goods  in  his  absence.  Of 
him  the  defendant  may  demand  posses- 
sion of  the  goods;  and  in  that  event,  it 
would  be  his  duty  to  restore  them  to  the 
defendant,  or  return  them  to  the  sheriff, 
in  the  discharge  of  the  bond,  that  the 
defendant  may  for  himself  exercise  his 
own  right  of  replevy.  Kirk  v.  Morris, 
40  Ala.  885."  Rhodes  v.  Smith,  66  Ala. 
174,  176. 

"By  the  execution  of  the  replevy  bond, 
the  stranger  so  far  connects  himself  with 
the  attachment  suit,  that  he  must  take 
notice  of  the  judgment  therein  rendered, 
and  can  not,  while  retaining  the  goods 
under  the  bond,  dispute  or  deny  the  title 
of  the  defendant.  If  the  title  resides  in 
him,  and  the  defendant  is  without  an  in- 
terest therein  subject  to  levy,  this  will 
not  excuse  him  from  performance  of  the 
condition  of  the  bond.  The  redelivery 
of  the  goods,  to  answer  the  levy  of  the 
writ,  is  the  duty  to  which  the  bond  ob- 
liges him.  When  he  has  redelivered 
them,  he  may  then  interpose  a  claim 
them,  and  demand  a  trial  of  the  right  of 
property.  Braley  v.  Clark,  22  Ala.  361; 
Cooper  V.  Peck,  22  Ala.  406."  Rhodes 
V.  Smith,  66  Ala.  174,  176. 

Richt  to  Recover  for  Dettniction  of 
Property. — One  holding  property  by 
tue  of  a  forthcoming  bond  in  attachment 
is  entitled  to  sue  for  its  negligent  de- 
struction. Louisville  &  N.  R.  Co.  v. 
Brlnckerhoff.  24  So.  8B3,  119  Ala.  606. 

Redeliver?  of  Prtqwrty.— When  per- 
sonal property,  on  which  an  attachment 
has  been  levied,  is  replevied  by  a  stranger 


the  absence  of  the  defendant,  as  au- 
thorized by  the  statute  (Code.  §  3289), 
he  is  presumed  to  act  for  the  benefit  of 
defendant,  and  must  deliver  the 
property  to  him  on  demand,  or  return 
)  the  sheriff:  and  he  can  not,  while 
holding  the  property  under  the  bond, 
deny  the  title  of  the  defendant,  or  as- 
title  in  himself.  Rhodes  v.  Smith, 
66  Ala.  174. 
§  11»,   Release  of  Property  on   Security. 

As  to  discharge  of  attachment  on  se- 
curity, see  post,  "Discharge  of  Attach- 
ment on  Security."  g  153.  As  to  liabili- 
ties on  bonds,  see  post,  "Liabilities  on 
Bonds  or  Undertakings,"  X.  As  to  lia- 
bility of  officer  taking  insuflicient  bond, 
see  the  title  SHERIFFS  AND  CON- 
STABLES. 

Failure  of  Bond  to  Conform  to  Stat- 
ute.—Where  a  replevin  bond  tendered  a 
sheriff  who  has  levied  on  the  property 
sought  to  be  replevied  does  not  conform 
to  the  statute,  it  was  the  duty  of  the 
sheriff  to  perfect  it,  as  he  is  allowed  a 
fee  for  taking  it,  and  he  can  not  refuse 
to  accept  it  for  such  reason.  Chenault 
V.  Walker,  14  Ala.  151. 

Imnuteiial  Variance. — Where  the  at- 
tachment was  for  $192.74.  and  the  de- 
scription of  the  attachment  in  the  re- 
plevin bond  was  $192,  ii  was  an  imma- 
terial variance,  and  was  susceptible  of 
explanation  by  parol  proof.  Mitchell  v. 
Ingram,  38  Ala.  395. 

§    lie.    Expenaea   of    Keeping   Property, 
and   Compensation   of   Custodiaa 

Liability  for  Expcnsea  of  Care  and 
Conaervation  in  General. — A  plaintiff  in 
an  attachment  suit,  who  agrees  lo  re- 
lease the  levy  on  the  property  attached. 
and  to  give  an  order  to  the  sheriff  (or 
its  restoration  to  the  defendants,  and,  if 
any  have  been  sold,  to  deliver  the  pro- 
ceeds also  to  the  defendants,  and  performs 
this  agreement,  does  not  guaranty  the 
good  conduct  of  the  sheriff,  and  is  not 
liable  for  the  expenses  incurred  in  taking 
care  of  the  property.  McPhcrson  v. 
Harris,  S9  Ala,  620. 

§  117.  Sale  or  Other  Dupoaition  of  Prop- 
erty. 

§   Hi-  Property  Periahable,  or  Ex- 

pcnaive  to   Keep. 
PeriihaWe  Property.— Where  slaves  are 
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attached  and  sold  under  an  order  of 
court  as  "perishable  properly."  the  sale 
is  sufficient  to  pass  the  title  lo  the  pur- 
chaser.    Millard  f.  Hall.  24  Ala.  209. 

A  leasehold  is  not  perishable,  so  as  to 
be  subject  to  sale,  under  Code,  §  2958.  in 
advance  of  judement  in  ailaehment. 
First  Nat.  Bank  v.  Consolidated  Electric 
Light  Co.,  97  Ala.  465,  13  So.  71. 

§  lis.  Proceedings    uid    Order  for 

Sale. 

Jurisdiction  of  Court— Under  Code,  § 
2958,  authorizing  the  court,  on  motion  of 
either  party,  to  order  the  sale,  in  ad- 
vance of  judgment,  of  "perishable"  prop- 
erty which  has  been  aitached.  the  court 
has  jurisdiction  lo  order  the  sale  of  any 
property  that  is  subject  to  attachment. 
McCreery   v.    Berney    Nat.   Bank,   23   So. 

577,   116   Ala.   224,   67    .J\m.    St.    Rep.    105. 

Order  of  Court  Authority  for  Sale.— 
An  order  of  court  directing  the  sheriff 
to  "proceed  to  sell"  certain  property  in 
his  hands,  which  he  had  attached,  and 
"pay  the  proceeds  into  court,"  is  a  suffi- 
cient authority  to  him  to  make  the  sale, 
without  any  process  or  copy  of  the  order 
from  the  clerk.  Millard  i'.  Hall,  24  Ala. 
309. 

Collateral  Attack  on  Order  of  Sale.— 
The  order  directing  attached  property  to 
be  sold  can  not  be  collaterally  attacked 
for  th«  purpose  of  defeating  the  title  of 
the  purchaser  at  the  sale.  McCreery  i'. 
Berney  Nat.  Bank,  22  So.  577.  116  Ala. 
224,  67  Am.  St.  Rep.  105. 
§  IM.  Title  and  Rights  of  Pur- 
chasers. 

Want  of  Title  in  Defendant.— Where 
the  defendant  in  an  attachment  had  no 
interest  in  the  property  levied  on,  the 
levy  and  sale  passed  no  title  as  against 
the  true  owner.  Milner,  etc.,  Co.  v. 
De  Loach  Mill  Mfg.  Co.,  139  Ala.  645. 
36   So.  765. 

Relation  of  Title  Back  to  Day  of  Levy. 
— Where  judgment  is  obtained  in  an  at- 
tachment suit,  and  the  attached  land  is 
sold  pursuant  thereto,  the  title  of  the 
purchaser  relates  back  to  the  day  of  levy, 
Grigg  t:  Banks.  59  Ala.  311. 
§  IBl.  ■-  ■  Disposition  of  Proceeds, 

Rights  of  Intervenors  or  Claimants  on 
Sale.— Where  the  proceeds   of  a  sale   of 


mortgaged  personalty  which  has  been 
seized  under  an  attachment  against  the 
mortgagor  prior  to  the  registration  of 
the  mortgage,  and  sold  as  perishable,  ex- 
ceed the  amount  of  the  judgment  iti  the 
attachment  suit,  and  the  mortgage  has 
been  duly  recorded  before  the  rendition 
of  such  judgment,  the  mortgagee  may 
claim  the  surplus  in  the  hands  of  the 
sheriff,  or  he  may  interpose  a  claim  to  it, 
and  recover  it  on  the  trial  of  a  statutory 
contest  with  a  junior  attaching  creditor 
whose  attachment  was  levied  on  it  in  the 
hands  of  the  sheriff  after  the  registration 
of  the  mortgage.  Hurt  v.  Redd,  64 
Ala.  BS. 

Disposition  of  Proceeds. — One  claim- 
ing a  lien  on  personalty,  though  having 
priority  of  right,  can  not,  on  summary 
motion  merely,  recover  from  another  an 
amount  paid  lo  him  by  the  sheriff  out  of 
a  fund  in  the  latter's  hands  to  which  both 
parties  assert  conflicting  demands.  Gar- 
rison !■,  Webb,  107  Ala.  499,  la  So.  297. 

Where  goods  seized  on  a  void  attach- 
ment were  sold  by  order  of  the  court  as 
perishable,  and  the  proceeds  paid  into  the 
hands  of  the  clerk,  the  court  had  no  au- 
thority to  order  the  amount  to  be  paid 
lo  defendant's  landlord  for  rent  claimed, 
in  the  absence  of  any  general  lien  on  the 
goods  tor  the  payment  of  the  rent.  Gold- 
smith {'.  Stetson.  39  Ala.  183. 

Recovery  or  Restoration  of  Proceeds 
on  Invalid  Sale, — Where  goods  seized  on 
a  void  attachment  are  sold  by  the  order 
of  the  court  as  perishable,  and  the  pro- 
ceeds paid  into  the  hands  of  the  clerk, 
the  defendant  is  entitled  to  recover  the 
money  as  his  own.  Goldsmith  v.  Stet- 
son.  39   Ala,   1B3. 

Estoppel  to  Claim  Proceeds  of  Sale.— 
.\n  attaching  creditor-  who  pays  a  judg- 
ment in  trespass  on  account  of  the 
wrongful  attachment  by  himself  and 
other  creditors  is  not  estopped  to  claim 
the  proceeds  of  sale  thereof,  paid  to  one 
of  the  other  attaching  creditors,  by  the 
fact  that  he  did  not  object  to  such  pay- 
ment.    Griel  V.   Pollak.   105  Ala.  249,  16 

So.   704. 

VI.  PROCEEDINGS  TO  SUPPORT 
OR  ENFORCE. 


As  to  complaint  o 
companying    affidavi 


other  pleading  ac- 
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plaint  or  Other  Pleading  Accompanying 
Affidavit,"  S  67.  As  to  action  against  ex- 
ecutor, see  the  title  EXECUTORS  AND 
ADMINISTRATORS.  As  to  proceed- 
ings in  justice's  court,  see  the  title  JUS- 
TICES OF  THE  PEACE. 
S  Its.  ProMCUtjon  of  Action  in  Genent 
Time  of  Trial.— Under  Code,  §  3000, 
which  declares  that  no  judgment  can  be 
rendered  against  a  defendant  in  attach- 
ment when  a  third  person  has  claimed 
the  attached  property  until  such  claim  is 
settled,  unless  other  property  has  been 
attached  about  which  no  contest  has 
arisen,  a  defendant  in  attachment  may  be 
compelled  to  proceed  with  the  trial  pend- 
ing the  claim  of  a  third  person  to  only 
a  part  of  the  attached  goods.  Richards 
V.  Bestor,  90  Ala.  352,  8  So.  30. 

Under  the  statute  approved  December 
1,  1873.  regulating  the  trial  of  attach- 
ment cases  if  the  defendant  is  a  resident 
of  the  state,  and  the  levy  is  made  and 
notice  thereof  given  twenty  days  before 
the  commencement  of  the  term,  and  the 
attachment  is  founded  on  a  debt  or  de- 
mand due,  the  return  term  is  the  trial 
term.     Rice  v.  Clements,  S7  Ala.  Ifll. 

■■Prior  to  the  statute  of  December  17, 
1873    (Pamph.    Acts    1873,    p.    57),    suits 
commenced  by  attachment  were  not  tri- 
able at  the  first  term  after  the  issue  and 
levy     of    the     attachment.      Standiter    v. 
Toney,  etc.,  Co.,  43  Ala.  70;  Letondal  v. 
Huguenin,   26   Ala.    552;    Napper   v.    No- 
land,  9  Port.  218.     Under  that  statute,  if 
the  defendant  is  a  resident  of  the  state, 
and   the   levy  is   made,  and  notice  thereof 
given  him  twenty  days  before  the  com- 
mencement of  the  term,  and  the  attach- 
ment  is   founded   on   a   debt    or   demand 
which  is  due,  the  return  term  is  the  trial 
term.     The  mode  of  giving  m 
scribed     by    the     amendatory    statute     of 
March    15,    1875    (Pamph.    Acts    1875,    p. 
183)."     Rice  V.  Clements,  57  Ala.  191,  192. 
Issues     and     Questions      Construed,^ 
Where    an    attachment  is    issued 
ground    that   the    tenant,   without   paying 
the  rent,  has  removed  a   portion   of  thi 
crops,    without    the    landlord': 
that  the  crop  had  not  been  removed 
not  be  put  in  issue  on  the  trial  of  the 
tachment  suit.    Tucker  i',  Adams,  52  1 
254. 


The  cause  for  which  an  attachment  is- 
..   that  can   not  be  made  an  issuable 
fact  in  the  attachment  suit,  is  not  the  re- 
n   existing  between  the  plaintiff  and 
the  defendant,  whether  that  relation  is  of 
landlord     and    tenant,    or    of   debtor     and 
creditor — nor    is    it    the    existence    of    the 
debt  averred.     The  relation  and  the  debt 
may  exist,  without  the  existence  of  any 
ause  for  the  attachment.     The  cause  of 
ittachment  is  the  state  of  facts  which  en- 
titles a  party  having  a  debt  to  resort  to 
remedy.     In  this  particular  case,  the 
e  of  attachment  was  the  removal  from 
rented    premises    of    the    crop,    or    a 
ion  thereof,  grown  the  current  year, 
without  the  consent  of  the  landlord,  and 
out  the  payment  of  the  rent.     This 
e  could  not  be  put   in   issue   on  the 
trial  of  the  attachment  suit.     If  it  did  not 
:  in  fact,  the  plaintiff  could  still  pros- 
e   his   suit   to  judgment,   leaving   the 
defendant  to  controvert  by  an  action  on 
the  bond  the  truth  of  this  cause,  and  if 
untrue,    to   recover   such   damages  as   he 
suffered    from    the    resort    to   the   attach- 
t.     On    the    trial    of    the    attachment 
it  was  matter  pleadable  in  bar,  that 
the   relation   of  landlord   and  tenant   did 
not  exist,  and  of  consequence  there  was 
no  rent  accruing  or  due  to  the  plaintiff, 
which  could  be  recovered  in  that  suit,  or 
in    a    suit    commenced    in    the    ordinary 
mode.     If  there  is  not  a  debt  due  or  ow- 
ing from  the  defendant  to  the  plaintiff  in 
the    attachment,    the    attachment    wrong- 
fully    issues,    and     the    condition    of    the 
bond    is    broken,    entitling    the    defendant 
to  nominal,  if  there  be  no  actual  damage." 
Tucker  i:  Adams,  52  Ala.  254,  258. 
§  1S3.  Process  in  Action  and  Service  on 
Defendant. 

§  114. Necesiity  and    Sufficiency  of 

Process. 
Replev;  or  Execution  of  Bond  and  Ad- 
mission of  Notice. — The  execution  of  a 
replevy  bond  by  the  defendant,  in  an  at- 
tachment case,  is  an  admission  of  notice, 
and  is  sufficient  to  sustain  a  judgment  by 
default  at  the  first  term  (Code  of  1876,  g 
3323),  if  executed  twenty  days  before  the 
commencement  of  the  term.  Peebles  v. 
Weir,  60  Ala.  413. 

"Attachments,    founded    on  a    past-due 
demand,   are   triable  at   the   term   of  the 
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court  to  which  they  are  returnable,  if 
the  levy  is  made,  and  notice  given, 
twenty  days  before  the  commencement  of 
the  term.  Code  of  I8Te.  §  3323;  Rice  v. 
Clements,  57  Ala.  191,  at  last  term.  Ac- 
tual notice  Co  the  defendant,  that  he  may 
have  the  opportunity  of  appearing  and 
making  defense,  it  is  the  purpose  of  the 
statute  to  afford  him,  as  the  condition  on 
which  ihe  plaintiff  may  proceed  to  trial 
and  judgment  at  the  reiurn  term.  The 
purpose  of  the  statute  is  fully  accom- 
plished, whenever,  from  the  proceedings 
in  the  cause,  it  appears  in  authentic  form 
that  he  has  had  actual  notice  for  the 
time  required.  The  right  to  replevy  the 
goods  levied  on  by  the  writ  is  conferred 
by  the  statute — a  right  which  can  not 
be  exercised  without  notice  of  the  levy. 
If  the  right  is  exercised,  it  must  be  by 
the  execution  of  a  bond,  with  surety,  pay- 
able to  the  plaintiff  in  the  writ,  in  doublt 
the  amount  of  the  demand,  and  with  con- 
dition that,  if  he  fail  in  the  action,  he  oi 
his  sureties  will  return  the  specific  prop- 
erty within  thirty  days.  If  they  fail  to 
return  it,  the  bond  is  forfeited,  and  exe- 
cution thereon  issues  against  the  prin- 
cipal and  sureties,  for  the  amount  of-  the 
judgment  and  costs.  Code  of  187fi,  §§ 
3289-92.  By  the  execution  of-  the  bond, 
the  defendant  becomes  a  party  to  the 
suit,  and  his  sureties  become  parties,  so 
far  that  an  execution  may  issue  against 
them,  if  he  is  unsuccessful  in  the  suit,  and 
does  not  restore  the  goods  to  the  'cus- 
tody of  the  proper  officer.  The  execu- 
tion of  the  bond  is,  therefore,  an  admis- 
sion of  notice  of  the  levy,  and  of  the 
suit;  and  if  it  is  executed  twenty  days  be- 
fore the  commencement  of  the  term,  as 
it  was  in  the  present  case,  authorizes  the 
court  to  proceed  to  trial.  It  is  a  paper 
belonging  t6  the  files  and  record  of  the 
cause,  of  which  the  court  must  take  no- 
tice." Peebles  v.  Weir,  60  Ala.  413,  415. 
Attachment  agunst  Absent  Defend- 
ants.— Notice  to  the  defendant,  or  adver- 
tisement, is  not  necessary,  in  a  case  of 
attachment  against  an  absent  defendant, 
when  the  judgment  is  not  rendered  until 
after  the  expiration  of  six  months  from 
the  issuance  of  the  attachment.  Bicker- 
staff  V.  Patterson,  8  Port.  24S;  Murray  -v. 
Cone.  S  Port.  250;  Miller  v.  McMillan,  4 
Ala.  587. 


Ancillarjr  Attachment*. — It  is  compe- 
tent to  issue  an  ancillary  attachment  un- 
der the  act  of  1837,  "when  a  suit  shall  be 
commenced  in  any  circuit  or  county 
court,"  although  the  leading  process  shall 
not  have  been  executed;  and  the  failure 
to  serve  the  writ  upon  the  defendant  will 
not  abate  the  attachment  or  impair  its 
efficiency,  but  the  plaintiff  may  proceed 
to  judgment  as  in  other  cases.  Morgan 
V.  Lamar.  9  Ala.  231. 
§  l}5.  Appearance. 

As  to  right  to  attachment  as  to  general 
principles,  see  post,  "Time  for  Attack- 
ing Attachment,"  g  142. 

What  Constitutes  an  Appearance.— 
The  execution  of  a  replevy  bond  by  the 
defendant  in  an  attachment  case  is  suffi- 
cient lo  sustain  a  jiidgment  by  default, 
although  the  levy  of  the  attachment  is 
void,  and  there  was  no  personal  service 
of  process.     Peebles  v.  Weir,  SO  Ala.  413. 

Where  a  nonresident  sued  in  attach- 
ment executes  a  bond  for  the  release  of 
his  property,  conditioned  that  he  .would 
have  it  forthcoming  at  the  next  term  of 
the  court,  such  act  amounts  to  an  appear- 
ance, and  charges  him  with  notice  of 
subsequent  proceedings  in  the  action. 
Chastain  :-.  Armstrong,  85  Ala.  215,  3  So. 
788. 

General  or  Special  Appearance.— An 
appearance  for  the  special  purpose  of 
moving  to  vacate  an  attachment  for  ir- 
regularity does  not  constitute  a  general 
appearance,  where  defendant  states  that 
the  only  purposes  of  his  appearance  is  to 
urge    the    motion.     Moore  v.    Dickerson, 

44  Ala.  485. 

Waiver  of  Irregalarity  in  GeneraL — 
A  defendant  in  attachment,  by  filing  pleas 
involving  a  recognition  of  the  service  of 
the  writ,  and  by  going  to  trial  without 
objection,  enters  a  general  appearance, 
within  Code,  §  2996,  providing  that,  if  the 
defendant  appears  and  pleads,  the  cause 
proceeds  as  in  suits  commenced  by  sum- 
mons and  complaint,  and  waives  defects 
in  the  levy,  etc.  Rosenberg  v.  H.  B. 
Claflin  Co.,  05  Ala.  249,  10  So.  531. 

Waiver  of  Process  Served  and  of  De- 
fects Therein.— The  appearance  by  de- 
fendant in  an  attachment  suit  dispenses 
with  the  service  of  process.  Burroughs 
V.  Wright,  3  Ala.  43. 
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Though  Code,  g  S99S,  provides  that  a 
suit  commenced  by  attachment  ia  triable 
at  the  return  term  of  the  writ,  if  the  levy 
has  been  made  and  notice  thereof  given 
twenty  days  before  the  commencement 
of  such  term,  defendant,  by  a  general  ap- 
pearance, waives  plaintiffs  failure  to 
serve  the  notice  within  proper  time.  Ros- 
enberg V.  H.  B.  Claflin  Co..  95  Ala.  249, 
10  So.   521. 

Where  an  attachment  is  sued  out 
against  nonresident  defendants,  who  ap- 
pear voluntarily  and  contest  plaintiffs 
claim  before  a  jury,  they  waive  defects 
in  the  publication  of  summons.  Corley 
:',  Shropshire.  2  Ala.  66, 

§  IM.  Sufficiency  of  Complaint  or  Odier 
Pleading. 

As  to  defects,  grounds  for  quashing  or 
vacating,  see  post,  "Defects  or  Irregular- 
ities in  Proceedings,"  g  138.  As  to 
amendment  of  pleading  or  setting  up  new 
cause  of  action,  see  the  title  PLEAD- 
ING. 

Hatters  Contained  in  Affidavit  or  Bond. 
— When  the  suit  is  commenced  by  at- 
tachment, it  is  unnecessary  to  carry  into 
the  declaration  any  of  the  recitals  con- 
tained in  the  bond  and  affidavit,  as  these 
have  no  connection  with  the  cause  of  ac- 
tion.    Reynolds  v.  Bell,  3  Ala.  57. 

AIlegBtion  as  to  Cause  of  Action.— 
If  the  declaration  in  an  attachment  case 
sets  forth  a  substantial  cause  of  action, 
a  demurrer  thereto  will  not  be  sustained, 
on  the  ground  that  the  cause  of  action 
does  not  justify  the  process  of  attach- 
ment.   Cain  V.  Mather,  3  Port.  224. 

Allegation  as  to  Parties. — A  bill  under 
the  act  of  February  5,  1846,  "providing 
for  attachments  in  chancery,"  must  al- 
lege an  indebtedness  to  a  specific  amount, 
and  there  must  be  an  affidavit  of  a  par- 
ticular sum  due.  Kirksey  v.  Fike,  27  Ala. 
383,  62  Am.  Dec  768. 
S  1S7.  Filing  and  Service  of  Pleadings. 

Time  for  Filing  Pleadings, — Code  1886, 
I  2995.  which  requires  plaintiff  in  attach- 
ment to  file  his  complaint  "within  the 
first  three  days  of  the  return  term,"  is 
directory,  and  the  court  may  allow  such 
complaint  to  be  filed  after  the  required 
time.  Perkerson  v.  Snodgrass,  85  Ala. 
137,  4  So.  752. 
S  Ala  Dig — 4 


§  1S8.  Trial  in  GeneraL 

Proceeding  to  Trial. — An  attachment 
suit  can  not  proceed  to  final  judgment  un- 
til a  claimant's  right  to  the  attached 
property  is  determined.  Sloan  v.  Hud- 
son, 24  So.  458.  119  Ala.  27. 
§  ISB.  Appointment  and  Proceedings  of 
Auditors  or  Trustees. 

Time  of  Filing  Declaration.^ When  an 
attachment  is  sued  upon  a  debt  not  due. 
the  declaration  should'  not  be  filed  until 
the  maturity  of  the  contract.  Beckwith 
I'.  Baldwin,  12  Ala.  720. 

§  130.  Judgment. 

As  to  evidence  in  action  on  bond,  see 
post,  "Evidence."  §  310.  As  to  conclu- 
siveness and  effect  in  action  on  bond,  see 
post,  "Evidence,"  §  810.  As  to  com- 
mencement of  lien  of  judgment  and  at- 
tachment, see  the  title  JUDGMENT. 
As  to  default  of  judgment,  see  the  title 
JUDGMENT.  As  to  taking  judgment 
for  purpose  of  crediting  joint  lien,  see 
the  title  JUDGMENT.  As  to  equitable 
relief  from  judgment,  see  the  title  JUDG- 
MENT. As  to  final  judgment,  decree, 
or  order  for  sale  of  attached  property, 
see  the  title  JUDICIAL  SALES.  As  to 
judgment  in  rem  and  attachment  pro- 
ceedings in  general,  see  the  title  JUDG- 
MENT. As  to  personal  judgments,  see 
the  title  JUDGMENT.    As  to  validity  of 

title   EXECUTION. 

Form  and  SufEciencjr  in  General. — 
As  an  attachment  under  the  statute  which 
authorizes  such  attachment  in  favor  of 
the  nonresident  citizen  against  the  ex- 
ecutor or  administrator  of  his  deceased 
nonresident  debtor  can  only  be  levied  on 
the  property  of  deceased  within  this  state 
which  has  not  come  to  the  possession  of 
his  personal  representative  so  as  to  be 
assets  in  his  hands,  the  proper  judgment 
in  such  case  is  the  condemnation  of  the 
property  levied  on  for  the  satisfaction  of 
the  debt,  and,  if  replevied  by  the  execu- 
tor, then  against  him  personally,  to  be 
discharged  by  the  delivery  of  the  prop- 
erty.    Loomis  V.  Allen,  7  Ala.  706. 

Jurisdiction. — An  affidavit  in  attach- 
ment, on  the  ground  of  defendant's  non- 
residence,  accompanied  by  the  statutory 
notice  of  publication,  gave  the  court  ju- 
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risdiction  of  the  subject  matter,  so  as  to 
authorize  a  default  judgment  against  the 
property  attached,  though  the  court  had 
no  jurisdiction  of  defendant's  person.  De 
Jarnette  v.  Dreyfus,  51  So.  933,  166  Ala. 
136. 

Where  defendant  appears  in  attach- 
ment, further  recital  in  the  judgment  as 
to  the  court's  jurisdiction  is  unnecessary, 
and  may  be  treated  as  surplusage.  Pa- 
cific Selling  Co.  V,  Collins  (Ala.),  39  So. 
S79. 

Service. — A  recital  in  a  judgment  entry 
in  attachment  that  notice  was  given  as 
required  by  law  is  insufficient  to  sustain  a 
judgment  by  default.  Meyer  v.  Keith,  99 
Ala.  S19,  13  So.  SOO. 

Attachment  proceedings  being  in  i 
and  not  in  personam,  no  valid  personal 
judgment  can  be  rendered  unless  the 
service  is  personal,  whether  defendant  be 
a  resident  or  not.  De  Arman  v.  Uassey, 
44  So.  aas,  ISI  Ala.  639. 

"It  is,  of  course,  fundamental  that, 
without  jurisdiction  of  the  person  ob- 
tained, a  personal  judgment  against  a 
defendant  can  not  be  validly  rendered. 
To  secure  such  jurisdiction  the  rule  was, 
prior  to  Exchange  Nat.  Bank  v.  Clement, 
109  Ala.  STO,  19  So.  814,  that  notice 
plied  in  the  levy,  and  service  of  nc 
in  the  manner  prescribed  of  the  levy, 
though  such  notice  was  not  personalty 
served  on  the  defendant,  availed  to  bring 
the  defendant  within  the  lawful  pow- 
ers of  the  court.  This  rule  proceeded  on 
the  idea  that  the  proceeding  in  attach- 
ment or  garnishment  was  by  nature  in 
personam.  Whatever  may  have  been  the 
wisdom  and  soundness  of  such  a  rule, 
long  enforced  by  the  courts  of  this 
state,  the  theory  of  attachment,  in 
keeping  with  which  the  mentioned 
rule  obtained,  was  entirely  changed  when 
the  supreme  court  of  the  United  States, 
in  a  cause  in  which  a  nonresident  was 
the  party  defendant,  declared  a  proceed- 
ing in  attachment  or  garnishment  to  be 
in  rem,  and  not  in  personam.  Accord- 
ingly, in  Bank  v.  Clement,  supra,  this 
court,  yielding  a  proper  influence  to  the 
announcement  of  the  supreme  court  of 
the  United  States  in  a  cause  in  which 
that  court  had  superior  and  controlling 
jurisdiction,  because  of  the  nonresidence 
of  a  party  therein,  accepted  the  principle. 


and  applied  it  in  that  case,  viz,  that  with- 
out personal  service  a  judgment  in  per- 
sonam against  a  merely  constructively 
served  defendant  or  garnishee  could  not 
be  validly  rendered,  but  that  the  proceed- 
ing in  attachment  or  garnishment  being. 
in  the  absence  of  personal  service,  in 
rem,  the  power  of  the  court  in  the  given 
cause  was  strictly  limited  to  the  enforce- 
ment of  the  pressed  demand  by  the  sub- 
jection, if  so  entitled,  of  the  property  lev- 
ied on  to  the  satisfaction  of  the  demand." 
De  Arman  v.  Massey,  ISl  Ala.  639,  44  So. 
688. 

"So  we  are  now  confronted  with  the 
alternative  whether  the  rule  established 
to  the  behoof  of  nonresidents  shall  be 
denied  or  applied  to  residents  who  are 
not  personally  served,  but  whose  prop- 
erty is  under  the  ban  of  process  in  at- 
tachment or  garnishment  in  the  courts 
of  this  state.  1  he  character  of  proceed- 
ings, attachment  of .  garnishment,  being 
fixed  in  rem,  and  not  in  personam,  we 
think  that  the  principle  stated  compels 
the  conclusion  that  no  jurisdiction  to 
render  a  pergonal  judgment  can  be  validly 
acquired  unless  the  service  is  personal 
and  actual,  rather  than  simply  construct- 
ive. If  any  other  view  was  entertained, 
an  incongruous  situation  would  result, 
to  say  nothing  of  the  igTioring  of  the 
principle  upon  which  the  rule  as  to  non- 
residents is  rested  by  the  supreme  court 
of  the  United  States.  To  cling  to  the 
earlier  rule  followed  in  this  state  would 
extend  to  the  nonresident  an  exception 
which  our  own  courts  would  deny  to  our 
own  citizen  .  Independent  of  the  princi- 
ple and  its  consequent  rule,  common 
fa-rness,  if  its  recognition  imparts  no 
other  principle,  demands  that  we  make 
no  insidious  distinction  against  citizens 
of  this  state.  It  would  be  the  creation 
of  an  insufferable  anomaly  to  hold  that 
in  one  class  of  cases  such  proceedings 
were  in  rem,  and  in  another  in  personam. 
And  it  may  be  here  generally  observed 
that  where,  in  attachment  or  garnish- 
ment proceedings,  no  ^personal  service 
was  had,  the  trial  court  should,  in  ac- 
cordance with  its  practice,  ascertain  the 
damages  to  debt  to  which  the  plaintiff 
is  entitled,  and  then  render  judgment 
only  in  condemnation  of  the  property 
subject  to  be  sold,  the  proceeds  thereof 
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to  be  applied  to  the  satisfaction  pro 
tan  to  of  the  ascertained  debt  or  damages. 
Care  should  be  taken  to  avoid  the  rendi- 
tion of  a  personal  judgment  in  the  prem- 
ises. Exchange  Nat.  Bank  v.  Clement, 
109  Ala.  270,  19  So.  814."  De  Arman  v. 
Massey.  ISI  Ala.  630,  44  So.  688. 

Time  of  Takinc  Judgment. — Under  the 
provisions  of  Rev.  Code,  S£  2660,  2661, 
2998,  in  an  action  commenced  by  attach- 
ment, as  in  one  commenced  by  summons, 
a  judgment  can  not  be  rendered  by  de- 
fault against  a  defendant  in  any  case  un- 
til the  trial  term,  and  judgment  rendered 
at  the  first  term  after  service  of  the  at- 
tachment is  erroneous,  Standifer  v. 
Toney,  43  Ala.  70.  See  Central  Min..  etc., 
Co.  V.   Stoven,  45  Ala.  S94. 

Under  Code  1907.  g  2864,  providing 
that  an  attachment  issued  without  affi- 
davit and  bond  may  be  abated  on  de- 
fendant's plea  filed  within  the  first  three 
days  of  the  return  term,  an  attachment 
judgment  nil  dicit  was  premature,  where 
taken  before  the  expiration  of  the  third 
day  of  the  return  term.  Oliver  v.  Kin- 
ney,  173   Ala.   593,   56  So,   203,   206. 

Action  on  D«bt  Not  Due. — Although 
an  attachment  may  issue  in  certain  cases 
before  the  debt  is  due,  judgment  can 
be  rendered  in  the  action  before  the 
turity  of  the  demand.  Ware  v.  Todd,  1 
Ala.  199;  Jones  v.  Holland,  47  Ala.  732. 

A  judgment  can  not  be  rendered  be- 
fore the  maturity  of  the  demand,  al- 
though the  statute  authorizes  an  attach- 
ment to  issue  in  certain  cases,  before  the 
debt  is  due.  .  In  such  a  case  the  proper 
course  is  to  stop  proceedings  until  thi 
maturity  of  the  debt,  and  then  to  pro 
ceed  to  judgment  as  in  other  cases.  Ware 
r.  Todd,  1  Ala.  199. 

Where  an  attachment  is  sued  out  be- 
fore the  maturity  of  a  debt,  the  cause 
is  continued  by  operation  of  law,  with- 
out formal  continuance,  until  maturity  of 
the  debt.     Allen  v.  Claunch,  7  Ala-  788. 

By  Default— Under  Code  1896,  §  531, 
requiring  publication  of  notice  to  non- 
resident defendants  in  attachment  pro- 
ceedings, to  sustain  a  default  judgment, 
it  must  appear  in  the  judgment  entry 
that  such  notice  has  been  given.  Trai 
mell  V.  Guy,  44  So.  37,  151  Ala,  311. 

OperatioR  and  Effect.— Where    an 
tachment  was  taken  out  under  the  act 


1837  as  ancillary  to  an  action  at  law,  and 
the  record  contained  the  entry  of  a  judg- 
ment for  plaintiff,  it  will  be  considered 
as  having  been  rendered  in  the  action, 
and  not  merely  on  the  ancillary  process, 
Dansby  v.  Johnson,  3  Ala.  390. 

Where  an  attachment  is  sued  out  un- 
der the  act  of  1837,  as  ancillary  to  an 
action  at  law,  the  irregularity  of  the  at- 
tachment or  proceedings,  on  it,  will  not 
authorize  the  reversal  of  the  judgment 
in  the  action.  Dansby  v,  Johnson,  3  Ala. 
390. 

If  the  replevy  bond  executed  on  the 
levy  of  the  attachment,  can  not,  on  be- 
ing returned  forfeited,  have  the  effect  of 
a  judgment,  an  execution  issued  there- 
upon will  be  superseded,  or  enjoined,  ac- 
cording as  the  objection  may  be.  Dansby 
V.  Johnson,  3  Ala.  390. 
§    131.      Enforcement      of      Attachment 

against  Property  Not  Levied  On. 
§   13S.  In  GeneraL 

Jurisdiction  in  Equity. — When  a  cred- 
itor files  a  bill  in  equity  against  his 
debtor  under  the  act  of  1846,  giving  an 
attachment  in  chancery  in  certain  cases, 
the  jurisdiction  of  the  court  is  not  lim- 
ited to  the  condemnation  of  the  property 
seised  under  the  attachment.  If  its  ju- 
risdiction has  once  rightfully  attached, 
the  court  may  render  it  effectual  to  the 
complainant's  relief,  by  sending  out  its 
process,  upon  a  proper  application,  or 
widening  the  sphere  of  its  action,  so  as 
to  embrace  and  subject  property  enough 
to  satisfy  his  demand.  Shearer  v.  Lof- 
tin,  26  Ala.  703. 

VII.    QUASHING,     VACATING,    DIS- 
SOLUTION,   OR    ABANDONMENT. 

As  to  the  effect  of  assignment  for  ben- 
efit of  creditors  as  dissolving  attachment, 
see  the  title  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS.  As  to 
attachment  in  justices  court,  see  the  title 
JUSTICES  OF  THE  PEACE. 
g    133.   Nature  and  Form  of  Remedy. 

Motion  to  Quash  or  Plea  in  Abate- 
ment— Defects  and  irregularities  in  a 
writ   of  attachment,   or  apparent  on    the 

I  face  of  the  affidavit  or  bond,  may  be 
taken  advantage  of  by  motion  to  quash, 

I  if  the    motion     is  interposed     within  the 
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time  prescribed  for  pleading  in  abate- 
ment. De  Bardelebeh  v.  Crosby,  53  Ala. 
363.  See  Planters',  etc..  Bank  v.  An- 
drews, 3,  Port.  404;  Hall  v.  Brazleion, 
40  Ala.  406;  Steamboat  Farmer  v.  Mc- 
Craw,  31  Ala.  659. 

The  objection  that  a  suit  commenced 
by  attachment  is  within  the  law  forbid- 
ding service  of  process  on  Sunday  can 
not  be  raised  by  plea,  but  should  be  by 
motion  to  set  aside  the  process  for  irreg- 
ularity.   Cotton  V,  Huey,  4  Ala.  56. 

Matters  in  abatement  can  not  be  raised 
by  motion,  but  must  be  specifically 
pleaded.  Blankcnship  v.  Blackwell,  27 
So.  551,  124  Ala.  35S,  82  Am.  St.  Rep.  ITS. 

An  attachment  issued  without  affidavit 
and  bond  can  not  be  quashed  on  motion; 
il  can  only  be  abated  by  plea.  Free  v. 
Howard,  44  Ala.  195;  Free  v.  Hukilt.  44 
Ala.  197. 

A  plea  in  abatement  is  the  only  method 
of  taking  advantage  of  a  variance  bi 
Iween  a  writ  of  attachment  and  the  bond 
and  affidavit,  if  the  variance  ts  objecti 
able  at  all.  Goldsticker  v.  Stetson,  SI 
Ala.  404. 

In  an  action  commenced  by  attach- 
ment, a  variance  between  the  cause  oi 
action  stated  in  the  affidavit  and  attach- 
ment and  the  cause  of  action  described 
in  the  complaint  may  be  pleaded  in 
abatement.  Wright  v.  Snedecor,  46 
Ala.  92. 

"The  proper  mode  of  taking  advantage 
of  any  defect  in  process,  or  irregularity 
in  the  service,  is  by  motion  to  the  court 
to  stay  proceedings."  Cotton  v.  Huey  & 
Co.,  4  Ala.  56,  57. 

Remedy  Where  Nature  of  Action  Will 
Not  Permit  of  Attachment.— When 
attachment  is  improperly  sued  out  i 
case  in  which  that  writ  is  not  allowed, 
the  irregularity  can  he  reached  only  by 
a  rule  on  the  plaintiff  to  show  cause  why 
the  writ  of  attachment  should  not  be 
dissolved,  and  neither  a  plea  in  abate- 
ment, motion  to  quash,  nor  a  motion  to 
Strike  out,  will  reach  the  defect,  and  the 
motion  for  the  rule  must  precede  a  pica 
to  the  merits.  Drakford  v.  Turk,  75  .^la. 
339;  Adair  v.  Stone,  81  Ala.  113,  1  So. 
768;  Brown  v.  Coats,  56  Ala.  439;  Rich  !■. 
Thornton,  69  Ala.  473;  Watson  v.  Auer- 
bach,  57  Ala.  353. 

An   attachment   having   been    issued   on 


a  cause  of  action,  for  which  the  issue  of 
the  process  is  not  authorized  by  law, 
the  mode  of  reaching  the  irregularity  is 
by  a  rule  tor  the  plaintiff  to  show  cause 
why  the  attachment  should  not  be  dis- 
solved; and  on  the  hearing  of  the  rule 
the  court  should  receive  evidence  show- 
ing the  real  nature  and  character  of  the 
demand  sought  to  be  enforced,  in  sup- 
port, or  for  the  discharge  of  the  rule. 
Rich  *.  Thornton,  69  Ala.  473. 

When  an  attachment  is  not  rightly 
sued  out,  the  objection  can  only  be  talcen 
by  plea  in  abatement;  and  when  sued 
out  on  a  demand  which  does  not  authorize 
an  attachment,  a  rule  on  the  plaintiff,  to 
show  cause  why  the  attachment  should 
not  be  dissolved,  ts  the  proper  mode  of 
reaching  the  defect;  a  plea  to  the  merits 
is  a  waiver  of  the  objection.  Brown  v. 
Coats,  56  Ala.  439. 

A  demurrer  to  the  declaration  does  not 
reach  the  objection  that  the  cause  of  ac- 
tion is  one  for  which  attachment  will 
not  lie.  The  proper  mode  of  presenting 
that  question  is  by  a  rule  on  the  plaintiff 
to  show  cause  why  his  attachment 
should  not  be  dissolved.  Jordan  v.  Haz- 
ard, 10  Ala.  221;  Beckwith  v.  Baldwin,  12 
Ala.  730;  Watson  v.  Auerbach,  57  Ala. 
353. 

When  an  attachment  is  sued  out  in  a 
case  not  authorized  by  law,  a  motion 
to  quash  it  is  not  the  proper  remedy,  nor 
is  the  refusal  to  quash  on  motion  re- 
visable  on  error.  Gill  v.  Downs,  26  Ala. 
670. 

A  motion  to  dissolve  an  attachment, 
on  the  ground  that  the  cause  of  action 
does  not  warrant  that  process,  can  prop- 
erly be  entertained  when  a  new  or 
amended  declaration  is  filed,  setting  ou^ 
a  cause  of  action  not  within  the  statute, 
if  the  motion  is  made  within  the  time  for 
pleading  in  abatement.  Hazard  v.  Jor- 
dan, 13  Ala.  180. 

Remedy  Where  Matters  Are  Not  Ap- 
parent of  Record. — An  original  attach- 
ment, regular  on  its  face,  and  supported 
by  affidavit,  can  not  be  quashed  on  the 
motion  of  a  stranger  tor  matter  dehors 
the  record  and  properly  triable  by  a  jury, 
though  he  is  shown  to  have  an  interest 
in  the  question  and  motion.  Cockrell  v. 
McGraw.  33  Ala,  526,  cited  on  this  point 
in  note  in  35  L.  R.  A.  773. 
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The  objections  that  it  does  not  appear 
that  an  attachment  against  the  executor 
^f  a  deceased  nonresident  was  levied  on 
the  property  of  the  debtor  within  the 
stale  which  had  not  been  reduced  into 
possession  by  the  foreign  executor,  and 
that  it  did  not  appear  that  the  attach- 
ment was  sued  out  by  a  resident,  must 
be  taken  by  plea  in  abatement.  Loomis 
V.  Allen,  7  Ala.  706. 

An  affidavit  for  attachment  disclosed 
a  verification  by  plaintiff  and  his  signa- 
ture,  but  the  verification  was  not  attested 
by  the  justice  before  whom  it  was  made. 
Held,  that  an  objection  that  the  affidavit 
was  not  verified  and  subscribed,  or  that 
the  justice  before  whom  the  same  pur- 
ports to  have  been  made  was  not  such 
in  fact,  must  be  presented  by  plea  in 
abatement.  Lowry  v.  Stowe,  7  Port,  483. 
§    134.    Grounds  for  QuaBhing,  Vacating, 

or  DiMolving. 
§   13S,  In  GenenL 

Statute  Violative  of  Constitution. — 
Where  a  statute  authorizing  the  issuance 
of  an  attachment  is  violative  of  the  con- 
stitution, on  a  proper  plea  the  attach- 
ment will  be  abated.  Murphy  v.  Egger, 
S9  Ala.  639. 

S    13B.   Insufficiency    or    Want  of 

Grounds  of  Attachment. 

Right  to  Contradict  Affidavit  of  Plain- 
tiff as  to  Grounds. — When  a  judicial  at- 
tachment is  sued  out  against  a  defendant 
who  avoids  the  service  of  process,  he 
can  not  by  plea  put  in  issue  the  grounds 
on  which  it  is  issued,  as  contained  in  the 
affidavit.    Garner  v.  Johnson,  38  Ala.  494. 

Under  the  acts  of  1833  (Clay's  Digest, 
54,  S  1),  and  1845  (Pamphlet  acts  1844-5 
137),  the  clerk  of  the  court  may  issue  a 
judicial  attachment  against  the  defend- 
ant who  avoids  the  service  of  process, 
upon  the  tiling  of  the  required  affidavit, 
either  in  vacation  or  term  time.  Garner 
V.  Johnson,  22  Ala.  494. 

Necessity  of  Resorting  to  Attachment 
Bond  as  Remedy  for  F^se  Recitals. — An 
ancillary  attachment  sued  out  in  aid  of 
a  suit  is  within  Clay's  Dig.,  1843,  p.  61, 
§  32.  providing  that  defendant  must  not 
put  in  issue  the  cause  for  which  the  at- 
tachment issued;  his  remedy  being  by  a 
suit  on  the  attachment     bond,     for     the 


wrongful  suing  out  of  the  attachment. 
Jones  V.  Donnell,  9  Ala.  69S. 

§   187,  Want  of  Jurisdiction. 

Hotion  to  Quash  Amendment — .\  mo- 
tion (o  quash  the  attachment  is  not  the 
proper  manner  of  raising  the  question  of 
the  court's  jurisdiction  to  issue  the  writ 
because  of  want  of  personal  service.  De 
Jarnette  v.  Dreyfus,  51  So.  932,  166  Ala. 
138. 

§    138.   Defects  or  Irregularitiea  in 

Proceedings. 

Defective  bond.— An  attachment  will 
not  be  quashed  on  account  of  a  defective 
bond,  unless  the  plaintifl  is  unwilling  to 
execute  a  good  bond.  Scott  v.  Macy,  3 
Ala.  250. 

Want  of  Lawful  Levy.— Though  Code 
1907,  g  2964,  provides  that  an  attachment 
issued  without  affidavit  and  bond  may  be 
abated  on  defendant's  pleas,  the  lien 
could  be  destroyed  for  other  reasons, 
as  by  showing  that  there  had  been  no 
lawful  levy.  Oliver  v.  Kinney,  173  Ala. 
593,   56   So.  203. 

Mode  of  Objection. — "The  rule  is  well 
settled  that  when  an  attachment  is  issued 
on  a  cause  of  action  for  which  such  proc- 
ess is  not  authorized  by  law,  as  when 
sued  out  by  a  landlord  to  enforce  a  lien 
for  rent  on  a  demand  or  debt  other  than 
for  rent,  the  remedy  is  by  a  rule  on 
plaintiff  to  show  cause  why  it  should 
not  be  dissolved.  The  motion  made 
was  proper,  if  the  ground  existed  on 
which  it  was  based,  whether  apparent 
from  the  face  of  the  proceedings,  or  es- 
tablished by  extrinsic  evidence."  Har- 
mon V.  Jenks,  84  Ala.  74,  4  So.  260,  261. 
§  189.  Ownership  of  Property  At- 
tached.       * 

Want     of     Ownership     of  Property. 

The  fact  that  the  defendant  is  not  the 
owner  of  the  property  attached  is  not 
good  matter  for  a  plea  in  abatement. 
Sims  V.  Jacobson,  51  Ala.  186. 

It  is  not  competent  for  defendant  to 
move  the  courl  to  set  aside  a  levy  under 
an  attachment  on  the  ground  that  the 
properly  levied  on  does  not  belong  to 
him.     Sims  v.  Jacobson,  SI  Ala.  186. 

In  an  action  against  a  nonresident, 
commenced  by  attachment,  unless  the 
levy  is  fictitious  or  merely  colorable,   the 
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defendant  can  not,  as  a  ground  for  abat- 
ing the  action,  dissolving  the  attachment, 
or  vacating  the  levy,  traverse  the  owner- 
ship of  the  property  attached,  or  deny 
having  a  leviable  interest  therein.  Ex- 
change   Nat.    Bank   v.   Clement.    109   Ala. 

270,   19  So.  814. 

§   140.   Peraons  Entitled  to  Hove. 

Amici  Curise. — ,\nd.  it  seems,  that  the 
practice  of  quashing  attachments,  where 
the  remedy  is  unauthorized,  or  the  req- 
uisitions of  the  statute  not  complied 
with,  upon  the  mere  motion  of  strangers 
to  the  record  as  amici  curix.  has  pre- 
vailed so  long,  that  it  is  not  now  con- 
sidered irregular.  Planters',  etc..  Bank 
V.  Andrews.  8  Port,  40-1. 
§   141.  Waiver  or  Estoppel. 

As  to  claims,  see  post,  "Contest  of  At- 
tachment by  Claimant,"  §  165. 

Execution  of  Forthconung  Bond. — 
The  affidavit  required  by  statute  in  at- 
tachment proceedings  is  the  foundation 
of  the  proceedings,  and  an  abatement  of 
the  writ  for  want  of  affidavit  destroys 
the  lien,  though  defendant  executed  a 
forthcoming  bond  and  bond  to  discharge 
the  garnishment  in  order  to  regain  pos- 
session of  the  properly  taken  from  him 
by  void  process;  the  execution  of  such 
bonds  not  validating  the  attachment. 
Oliver  V.  Kinney,  173  Ala.  593,  56  So. 
203. 

EfFect  of  Judgment.— Overruling  a 
motion  (made  after  judgment  in  an  at- 
tachment), to  strike  from  the  levy  en- 
dorsed upon  the  writ,  whatever  relates  to 
lands — held,  not  to  be  ground  for  error. 
Cannon  v.  Logan.  5  Port.  77. 
§    14S.    Time  for  Attacking  Attachment. 

In  General — Defects  in  an  attachment 
bond  are  not  available  on  error,  unless 
the  exception  has  been  taken  by  plea 
in  abatement  in  the  court  below.  Burt 
V.  Parish,  9  Ala.  311. 

Time  of  Making  Motion  or  Plea.— By 
the  thirteenth  rule  of  practice  (Code,  p. 
71S),  a  motion  to  quash  an  attachment 
must  be  made  at  the  first  term  at  which 
it  can  be  made,  and  not  afterwards.  Hall 
V.  Brazleton.  40  Ala.  406. 

'"There  was  no  error  in  rejecting  the 
paper  purporting  to  be  a  plea  in  abate- 
ment.    It  should  have  been  filed  at  the 


return  term.  Revised  Code,  §  2989; 
Vaughan  v.  Robinson,  22  Ala.  519."  Free 
V.  Howard,  44  Ala.  195,  196. 

Motion  after  General  Appearance  and 
Pleading  to  Merits. — If  a  motion  to 
quash  is  the  proper  remedy  when  an  at- 
tachment is  sued  out  in  a  case  not  au- 
thorized by  lawi  the  objection  is  waived 
by  the  failure  to  make  it  at  the  first  term, 
and  by  afterwards  appearing  and  plead- 
ing to  the  merits.  Gill  v.  Downs,  26  Ala. 
670, 

When  an  attachment  is  sued  out  in 
the  name  of  the  state  by  the  attorney  gen- 
eral, it  is  not  necessary  that  he  should 
exhibit  the  written  instructions  of  the 
governor  for  the  institution  of  the  suit 
(Code,  §  2602);  if  such  instructions  were 
not  in  fact  given,  the  objection  should  be 
taken  by  motion  to  dissolve  the  attach- 
ment, before  joining  issue.  WolfFe  v. 
State,  79  Ala.  201, 

In  an  action  commenced  against  a 
steamboat  by  attachment,  a  party  inter- 
vened as  one  of  the  owners  of  the  boat, 
was  admitted  to  defend,  interposed  a  plea 
of  not  guilty,  and  moved  the  court  to 
dismiss  the  attachment  "on  the  ground 
that  there  has  been  a  discontinuance  of 
the  suit  against  the  boat  by  prosecuting 
the  suit  against  other  parties  not  now  be- 
fore the  court,  and  failing  to  declare 
against  the  boat  or  otherwise  proceeding 
against  it."  Held,  that  the  motion  to 
dismiss  on  account  of  a  discontinuance 
was  made  too  late.  The  Farmer  v.  Mc- 
Craw,  31  Ala.  659. 

After  a  party,  who  has  been  allowed 
to  intervene  as  defendant,  has  filed  the 
plea  of  not  guilty  to  the  amended  dec- 
laration, it  is  too  late  for  him  to  move 
to  quash  the  attachment  by  which  the 
suit  was  commenced,  or  to  dismiss  the 
proceeding  on  account  of  a  discontinu- 
ance. Steamboat  Farmer  v.  McCraw,  31 
Ala.  659. 

Proceedings  after  Judgment. — An  at- 
tachment improperly  issued  under  the 
statute  which  authorizes  such  attach- 
ment in  favor  of  the  resident  citizen 
against  the  executor  of  his  deceased  non- 
resident debtor  must  be  abated  by  plea, 
and  can  not  be  taken  advantage  of  after 
judgment  by  default.  Loomis  v.  Allen, 
7  Ala.  706. 

Under    Code.    §§    2361,    2562,    providing 
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that  where  an  action  is  commenced  by 
attachment  against  a  nonresident,  and 
the  attachment  is  issued  without  affi- 
davit and  bond  as  therein  prescribed, 
the  attachment  may  be  abated  on  plea  of 
defendant  filed  within  the  first  three  days 
of  the  term,  the  objection  that  the  record 
does  not  contain  the  affidavit  on  which 
an  attachment  in  the  suit  issued  can  not 
be  raised  on  appeal,  since  it  should  have 
been  *aised  by  a  plea  in  abatement.  Dow 
V.   Whitman,  36  Ala.  604. 

§    141.    Proce«diiiss  on  Motion. 

§   144.  Ap^cation  in  General 

Motion  to  Dismist,^ — Motions  made  in 
the  city  court  of  Montgomery,  in  an  at- 
tachment suit  on  the  docket  of  that 
court,  to  strike  the  cause  from  the 
docket,  and  to  dismiss,  on  the  ground 
that  it  appears  from  the  bond  and  writ, 
that  the  attachment  is  returnable  to,  and 
the  cause  triable  in  the  circuit  court  of 
Montgomery  county,  are  but  the  equiva- 
lent of  a  motion  to  quash  the  attachment 
because  of  delects  or  irregularities  in  the 
affidavit,  bond  and  writ;  and  such  a  mo- 
lion  is  addressed  to  the  sound  discretion 
of  the  primary  court,  and  may,  without 
error,  be  overruled,  putting  the  party  to 
a  plea  in  abatement,  which  is  the  more 
appropriate  mode  of  taking  advantage  of 
the  defect  or  irregularity,  if  it  exists. 
Mohr  V.  Chaffe  Bros.  8l  Co.,  75  Ala.  387. 
See  Free  v.  Howard,  44  Ala.  195;  Hall 
I-.  Brazelion,  46  Ala.  359;  De  Bardeleben 
V.  Crosby,  53  Ala.  363;  Watson  v.  Auer- 
bach,  57  Ala.  353;  Murphy  v.  Egger,  69 
Ala,  639. 

%   145.   Evidence  and  Effect  of  Affi- 
davits. 

As  to  grounds  for  attachment,  see 
ante,  "Evidence  as  to  Grounds,"  g  29. 

Premutation  and  Burden  of  Proof.— 
Upon  a  motion  to  quash  an  attachment, 
every  thing  stated  in  the  proceedings 
must  be  taken  to  be  true,  and  nothing  be- 
yond, shall  be  intended  prejudicial  to 
the  plaintiff.  Calhoun  v.  Cozzens,  3 
Ala.    Zl. 

In  an  attachment  by  a  resident  creditor 
against  a  nonresident  debtor,  it  will  not 
be  interferred  against  a  plaintiff,  on  a 
motion  to  quash,  that  he  is  a  nonresident 


merely  because  the  affidavit  on  which  the 
attachment  is  founded  goes  further  than 
is  necessary,  and  because  the  bond  is  in- 
dorsed with  the  approval  of  the  judge  of 
the  county  court.  Calhoun  v.  Cozzens, 
3  Ala.  21. 

"On  the  trial  of  the  motion  to  quash 
the  writ  and  of  the  claim  suit,  there  was 
no  error  in  allowing  the  plaintiffs  to  in- 
troduce the  attachment  writ,  the  affidavit 
and  bond  for  attachment,  the  pleas  of 
the  defendant  in  attachment,  the  affidavit 
of  the  claimant  that  he  was  the  owner  of 
the  property  levied  on,  his  claim  bond 
and  the  agreement  of  plaintiffs,  the  de- 
fendant and  the  claimant,  as  to  the  levy, 
return  of  the  sheriff,  and  the  value  of  the 
property  levied  on  and  claimed.  This 
evidence  was  within  the  issues  tried, 
Schamragel  v.  Whitehurst,  103  Ala.  360, 
15  So.  611;  Guy  *.  Lee,  61  Ala.  163.  2  So. 
273;  Mayer  v.  Clark,  40  Ala.  859."  Car- 
ter r,     O'Bryan.     105     Ala.  305,     16  So. 

894, 

S   148.  ^^  Hearing  and   Determination. 

Diacretion  of  Court.— A  motion  to 
quash  an  affidavit  for  defects  apparent 
on  its  face,  or  to  quash  a  writ  of  attach- 
ment for  similar  defects  or  irregularities, 
if  made  within  the  time  prescribed  for 
filing  pleas  in  abatement,  is  addressed  to 
the  court's  sound  discretion,  and  may  be 
entertained  or  refused,  and  the  moving 
party  put  to  his  plea,  at  the  court's  elec- 
tion.    Busbin  V.  Ware,  69  Ala.  279. 

A  motion  as  to  defects  and  irregulari- 
ties in  a  writ  of  attachment,  or  apparent 
on  the  face  of  the  affidavit  or  bond,  is  ad- 
dressed to  the  sound  discretion  of  the 
court,  and  may  be  entertained  or  refused, 
and  the  party  put  to  his  plea,  as  the  court 
may  elect.  Ihe  exercise  of  this  discre- 
tion is  not  revisable.  De  Bardeleben  r. 
Crosby,  53  Ala.  363,  364. 
,  Province  of  Court  and  Jury. — A  mo- 
tion to  dissolve  an  attachment  is  for  the 
court,  and  not  for  the'jury,  to  decide;  but 
where  the  jury,  instructed  by  the  court, 
finds  thereon,  and  also  on  immaterial  is- 
sues raised  by  consent  of  parties  on 
formal  but  superfluous  pleadings  and  re- 
dundant evidence,  defendant  can  not  urge- 
such  irregularities  as  grounds  to  set  aside 
the  order  dismissing  the  motion.  Har- 
mon V.  Jenks,  84  Ala,  74,  4  So.  260, 


>v  Google 


§  147.  Pleading  in  Abatement,  or  Traverse 
of  GroundB  of  Attachment. 

§  148. Grounds  in  General 

As  to  formal  requisites,  see  post, 
"Formal   Requisites,"   §    149. 

Affidavit  Defective  in  Hatter  of  Sub- 
stance.—An  attachment  sued  out  on  an 
affidavit  defective  in  matter  of  substance, 
may  be  abated  on  the  plea  of  the  defend- 
ant.    Hall  V.  Brazelton,  46  Ala.  3S9. 

Failure  to  Show  Nonrestdence.— Where 
the  fact  of  the  plaintiff's  nonresidence 
does  not  appear  on  the  proceedings 
a  sui  by  attachment,  if  the  defendant 
would  avail  himself  of  it  to  show  their 
defectiveness,  he  must  plead  it  in  abate- 
ment.    Calhoun  v.  Cozzens,  3  Ala.  21. 

Pindinc  Additional  Pleas^— So  long  as 
it  is  open  to  defendant  to  file  the  plea  in 
abatement,  prescribed  by  Code  1907,  § 
3964,  permitting  an  attachment  issued 
without  affidavit  and  bond  to  be  abated 
on  defendant's  pleas,  filed  within  the  first 
three  days  of  the  return  term,  he  may 
also  file  other  pleas  having  the  effect  of 
destroying  the  writ,  provided  that  he  has 
not  already  pleaded  or  otherwise  chal- 
lenged the  validity  of  the  lien,  in  which 
case  the  case  stands  for  trial  upon  thi 
day  set  by  the  clerk,  pursuant  to  §  5348, 
and  can  not  be  called  before  that  day, 
except  by  consent.  Oliver  v.  Kinney,  173 
Ala.  593,  56  So.  203. 

§  149.  Formal  Requisites. 

As    to    grounds    in    general, 
"Grounds  in  General,"  §   148. 

Sufficiency  of  Plea  or  Traverse. — Only 
such  parts  of  a  plea  in  abatement  of  an  at- 
tachment as  set  up  defects  in  the  affi- 
davit will  be  considered,  the  resl  being 
frivolous.     Bell  v.  Allen,  76  Ala.  450. 

A  plea  in  abatement  in  an  attachment 
suit,  which  craves  oyer  of  the  affidavit, 
bond  and  writ,  and  sets  ihem  out,  but 
fails  to  specify  or  point  out  any  defect 
or  irregularity  in  either,  is  fatally  defect- 
ive on  demurrer.  Mohr  *.  Chaffe  Bros. 
&  Co.,  75  Ala.  387. 

A  plea  in  abatement  of  an  attachment 
merely  denying  defendant's  right  to  the 
property  levied  on  is  bad  on  demurrer; 
the  return  can  flot  be  contradicted  by  ex- 
trinsic evidence  upon  a  mere  allegation 
of  falsity.     King  v.   Buck's,  11  Ala.  217. 


Wher 


HMENT  §§   147-151 

alone  a  sufficient  ground  of  attachment. 
without  reference  to  the  domicile  of 
either  party,  and  an  attachment  is 
granted  on  such  ground,  a  plea  to  the 
writ,  that  defendant  is  a  resident  citizen 
of  another  state  and  never  was  within  the 
state  of  Alabama  with  the  intention  of 
residing  therein,  is  bad  on  demurrer. 
Middlebrook  v.  Ames,  5  Stew.  &  P.  158, 
In  an  action  for  breach  of  covenant  of 
seisin,  etc.,  with  affidavit  in  attachment 
on  the  ground  of  defendant's  nonresi- 
dence, a  plea  in  abatement,  alleging  de- 
fendant's residence  and  want  of  personal 
service,  put  in  issue  the  ground  on  which 
the  attachment  was  issued  contrary  to 
Code  1896,  §  565,  prohibiting  defendant 
from  putting  in  issue  the  ground  on 
which  an  attachment  was  issued.  Dejar- 
neite  v.  Dreyfus,  166  Ala.  138,  51  So 
932. 

A  plea  in  abatement  to  an  attachment, 
because  it  was  issued  without  affidavit, 
and  because  the  writ,  though  properly 
addressed,  commands  the  plaintiff  eo 
to  attach  the  defendant's  estate, 
because  it  unites  two  distinct 
matters  of  abatement,  and  might  be 
stricken  oul  on  motion.  The  defendant, 
therefore,  in  such  a  case,  is  not  preju- 
diced by  the  refusal  of  the  court  to  com- 
pel the  plaintiff  to  join  issue  upon  it. 
Ellison  *.  Mounts,  13  Ala.  473. 

A  plea  of  a  defective  affidavit,  in  abate- 
ment of  an  attachment,  should  set  out 
the  affidavit  on  oyer.  Banks  v.  Lewis,  4 
Ala,   599. 

§  160.  Issues. 

Pacts  Charged  as  Ground  of  Attach- 
ment.—It  seems,  that  a  defendant  in  at- 
tachment, may  not,  by  plea  in  abatement, 
contest  the  truth  of  the  facts  charged  as 
the  ground  of  the  attachment,  where  the 
affidavit  and  proceedings  on  their  face, 
appear  regular  and  sufficient.  Middle- 
brook  V.  Ames,  5  Stew.  &  P.  158. 
5  isi.  —  Judgment  or  Order. 

Dismissal  of  Suit. — Upon  the  return  of 
I  verdict  for  defendant  on  a  plea  in 
batement  attacking  a  writ  of  attachment, 
he  court  could  not  grant  a  motion  to 
dismiss  the  suit,  where  the  issue  raised 
only  went  to  the  question  of  the  exist- 
lien,   since  under  the  express 
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might  still  have  a  recovery  of  his  debt. 
Pitard  v.  McDowell,  «  Ala.  App.  236,  60 
So.  5S5.  See  Dryer  v.  Abercrombie,  57 
Ala.  497. 

§  1».  ActionB  to  S«t  Aside  Attachment. 
Parties. — ^The  sheriff  is  a  proper  party 
to  a  bill  to  set  aside  an  attachment  as 
fraodulent.  Cartwright  V.  Bamberger,  00 
Ala.    40S,   8  So.   264. 

AU^atioos.— Where  complainant  seeks 
to  set  aside  an  attachment  of  defendant's 
property  by  an  alleged  creditor  on  the 
ground  that  the  debt  alleged  to  be  the 
basis  of  the  attachment  is  simulated  and 
fraudulent,  it  is  no  objection  to  the  bill 
that  it  does  not  allege  the  absence  of 
any  statutory  ground  for  attachments, 
since,  if  the  debt  be  fraudulent,  it  is  im- 
material whether  or  not  any  ground  for 
aitachinent  exists.  Henderson  i-.  J.  B, 
Brown  Co.,  28  So.  79,  12S  Ala.  566. 
{  1B3.  Discbarge  of  Attachment  on  Se- 
cnrity. 

As  to  appraisal  of  property  as  deter- 
mining amount  of  bond,  see  ante,  "In- 
ventory and  Appraisement,"  §  101.  As  to 
liabilities  on  bonds,  see  post,  "Liabilities 
on  Bonds  or  Undertakings,"  X. 
§  194. RigAt  to  Release  in  General. 

Effect  of  Bond  as  Dissi^ving  Attach- 
ment.— In  a  proceeding  to  try  the  right 
of  property  levied  on  under  an  attach- 
ment, the  court  can  not  reject  an  exe- 
cution (or  it  seems  the  attachment)  of- 
fered in  evidence,  on  the  ground  that  the 
lien  of  the  attachment  was  destroyed  by 
the  giving  of  a  replevy  bond.  Perine  V. 
Babcock,  8  Port.  131. 

The  giving  of  a  replevy  bond  under  the 
attachment  law  does  not  discharge  the 
lien  acquired  on  the  property  under  the 
attachment.  McRae  *.  McLean,  3  Port. 
138. 

A  lien  is  created  on  property  taken  in 
virtue  of  an  attachment,  which  the  right 
to  replevy  can  not  impair,  if  it  be  not 
done  by  giving  a  special  bail.  Cary  v. 
Gregg,  3  Stew.  433. 

The  levy  of  an  attachment  on  personal 
property  creates  a  lien,  and  places  the 
property  in  the  custody  of  the  law,  which 
is  neither  destroyed  nor  impaired  by  the 
execution  of  a  replevin  bond.  Cordaman 
r.  Malone,  63  Ala.  556.  See  Scarbor- 
ough V.  Malone,  67  Ala.  970. 
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$  IM.  Form  and  Requisites  of  Se- 
curity. 

Sufficiency  of  Bond.— A  bond  given  to 
release  a  vessel  from  an  attachment,  and 
which  the  declaration  alleged  was  made 
payable  to  a  sheriff,  did  not  state,  in  lo- 
tidem  verbis,  that  he  was  such  an  offi- 
cer. Held,  that  the  undertaking  in  the 
condition  that  the  obligors  should  per- 
form it  to  the  obligee,  or  his  successor  in 
the  office  of  sheriff,  sufficiently  indicated 
his  official  character.  Whitselt  v.  Wo- 
mack,  8  Ala.  466. 

Quaere,  whether  or  not  the  bond  be 
prima  facie  good,  so  as  to  devolve  the 
onus  of  impeaching  it  upon  the  obligors, 
though  it  had  omitted  to  show  who  the 
obligee  was,  otherwise  than  by  stating 
his  name,  Whitsett  v.  Womack,  8  Ala. 
466. 

§  1S6.  Dissolution  by  Causes  Subsequent 
to  Attachment. 

As  to  effect  of  levying  property  in  pos- 
session of  debtor,  see  ante,  "Custody  and 
Care  of  Property,"  §  113.  As  to  dissolu- 
tion by  adjudication  in  bankruptcy,  see 
the  title  BANKRUPTCY. 
5  157. Judgment  for  Defendant 

Discharge  of  Lien.— A  final  judgment 
in  favor  of  a  defendant  in  attachment, 
unless  superseded  by  writ  of  error  or  ap- 
peal, discharges  the  lien  of  the  attach- 
ment, thereby  entitling  defendant  to  pos- 
session of  the  property.  Sherrod  v.  Da- 
vis, 17  Ala.  313. 

Since  a  final  judgment  in  favor  of  a 
defendant  in  attachment,  unless  super- 
seded by  writ  of  error  or  appeal,  dis- 
charges the  lien  of  the  attachment,  if  the 
sheriff,  having  sold  and  retained  in  his 
hands  the  proceeds  of  the  goods  at- 
tached, afterwards,  and  without  notice, 
pays  them  over  to  the  defendant,  he  is 
not  liable,  notwithstanding  the  plaintiff 
may  subsequently  sue  out  a  writ  of  error, 
procure  a  reversal  of  the  judgment,  and 
ultimately  obtain  a  judgment  in  his  fa- 
vor. Sherrod  v.  Davis,  17  Ala.  312. 
§  168. Death  of  Party. 

In  General— When  an  attachment  is 
levied  on  lands,  the  death  of  the  defend- 
ant before  judgment  dissolves  the  attach- 
ment, and  destroys  the  lien;  and  though 
the  action  is  revived  against  the  adminis- 
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trator.  and  judgment  recovered  against 
him,  the  lands  can  not  be  sold  under  exe- 
cution issued  on  it.  Lipscomb  v.  McClel- 
lan.  72  Ala.  151;  Phillips  v.  Ash,  63  Ala. 
414. 

"All  personal  actions,  which  may  be 
commenced  by  attachment,  or  in 
course  of  which  an  ancillary  attachment 
may  issue  (except  actions  for  injuries 
the  person  or  reputation),  survive  for  and 
against  the  personal  representatives  of 
the  respective  parties.  Code  of  1876,  § 
2921.  The  death  of  the  defendant,  after 
the  levy  of  the  attachment,  causes  a 
temporary  suspension,  or  abatement  of 
the  suit,  which  must  be  cured  by  a  re- 
vivor against  his  personal  representative. 
The  title  to  all  personal  property  of  a 
deceased  person  devolves,  by  operation 
of  law,  on  his  personal  representative. 
Death  works  a  change  of  the  parties  to 
the  suit,  but,  of  itself,  does  not  dissolve 
the  attachment,  or  impair  its  lien  on  per- 
sonal property.  For,  when  the  revivor  is 
had  against  the  personal  representative, 
there  is  before  the  court  the  party  having 
the  title;  and  if  judgment  is  rendered 
against  him,  it  operates  directly  on  the 
property;  and  a  venditioni  exponas,  or  a 
fieri  facias,  may  be  issued  upon  it,  under 
which  a  sale  may  be  made  for  the  sa 
faction  of  the  judgment.  But,  if  the 
tate  of  the  defendant  has  been  judicially 
declared  insolvent,  then  the  lien  Is  lost. 
The  judicial  ascertainment  of  the  insol- 
vency takes  away  all  right  to  execution 
on  the  judgment,  and  transfers  to  the 
court  ascertaining  it  exclusive  jurisdiction 
to  marshal  and  distribute  the  assets,  and 
of  all  debts  and  claims  chargeable  upon 
them;  and  the  statute  intervenes,  and  de- 
clares the  order  in  which  debts  and  claims 
are  to  be  paid.  Woolfolk  f.  Ingram,  ss 
Ala.  11.  But  the  death  of  the  defendant, 
pendente  lite,  of  necessity  works  a  loss 
of  the  lien  created  by  the  levy  of  the  at- 
tachment on  real  estate.  If  he  dies  in- 
testate, the  lands  descend  immediately  to 
his  heirs;  or,  if  he  dies  testate,  they  pass 
to  his  devisees.  The  personal  represent- 
ative takes  no  estate  or  interest  in  them, 
and  a  judgment  against  him  will  not  hind 
them.  No  other  than  real  actions,  under 
our  statutes,  arc  capable  of  revivor  for  or 
against  heirs  or  devisees.  As  the  title  re- 
sides in  them,  and  they  can  not  be  made 


parties,  no  judgment  can  be  rendered  by 
which  they  are  to  be  divested  o(  their  es- 
tate, though  the  levy  created  a  lien,  con- 
tinuing during  the  life  of  the  ancestor. 
This  is  the  frailty  and  uncertainty  of 
the  lien,  as  the  statutes  have  created  it. 
McClellan  v.  Lipscomb,  56  Ala.  25^." 
Phillips  V.  Ash,  63  Ala.  414,  416. 

The  death  of  the  defendant  in  attach- 
ment, unless  attended  by  the  insolvency 
of  his  estate,  judicially  ascertained,  does 
not  affect  the  lien  on  personal  property, 
or  the  right  to  judgment  on  which  proc- 
ess of  execution  may  issue.  Woolfolk 
V.  Ingram,  S3  Ala,  11. 

When  an  attachment  is  levied  on  per- 
sonal property,  the  death  of  the  defendant 
before  judgment  does  not  destroy  the 
lien  nor  dissolve  the  attachment;  but  if 
the  levy  is  on  lands,  and  the  defendant 
dies  before  judgment,  and  the  action  is 
revived  and  prosecuted  to  judgment 
against  his  administrator,  a  sale  of  the 
lands  under  execution  on  such  judgment 
conveys  no  title  to  the  purchaser  as 
against  the  heirs.  Whether  the  plain- 
tiff's remedy,  in  such  case,  is  by  scire  fa- 
cias against  the  heirs,  under  the  statute 
of  Westminster  2  (13  Edw.  I.  c.  4S),  as 
a  part  of  the  common  law  in  Alabama,  or 
by  bill  in  equity,  quatre.  McClellan  v. 
Lipscomb,  56  Ala.  255;  cited  in  note  in 
31  L.  R.  A.  425. 

Where  a  Hen  on  land,  arising  from  the 
levy  of  an  attachment,  is  lost  by  the  death 
of  defendant  before  judgment,  equity 
will  not  supply  the  defects  of  the  statu- 
tory remedy,  by  subjecting  the  land  to 
the  satisfaction  of  plaintifTs  claim.  Phil- 
lips D.  Ash,  63  Ala.  414,  explaining  Mc- 
Clellan V.  Lipscomb,  56  Ala.  255. 

Specific  Application  of  Rule. — On  the 
death  and  the  insolvency  of  the  estate 
of  the  defendant  in  a  proceeding  by  at- 
tachment to  enforce  a  lien,  created  by 
contract,  on  his  crop  and  Stock,  for  ad- 
vances lo  assist  in  making  the  crop,  the 
lien  is  not  dissolved  as  to  the  property 
attached  as  subject  to  the  contract  lien, 
but  th;  court  will  enforce  the  lien  by  or- 
dering a  sale  of  the  property,  when  judg- 
ment is  rendered  for  the  debt  or  demand 
secured  by  the  lien.  McKinney  v.  Ben- 
agh,  4B  Ala,  358. 

An  administrator  may  plead  the  insol- 
vency   of    the    estate    committed    to    his 
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charge,  in  abatement  of  a  suit  by  capias, 
in  the  lifetime  of  the  intestate,  in  which 
an  attachment  also  was  sued  out  as  an 
auxiliary  process,  and  levied  on  real  and 
personal  estate.  And  the  lien  of  such  at- 
tachment is  only  an  inchoate  right  depend- 
ent on  the  judgment,  which  not  being 
allowed,  the  lien  is  gone.  Hale  v.  Cum- 
mings,  3  Ala.  398. 
$  159.  Effect  of  DisBolution. 

AgreenMnt  as  to  Release  of  Lien. — 
Where  a  plaintiff  in  attachment  agreed  to 
release  his  lien  on  the  property  attached 
in  consideration  that  the  sureties  on  a 
delivery  bond  in  that  suit  would  go  on 
another  bond  in  a  suit  by  other  creditors 
against  the  same  defendant,  such  agree- 
ment can  not  be  taken  advantage  of  by 
another  claimant  of  such  property,  who 
was  not  a  party  to  the  agreement,  and 
whose  interest  was  not  prejudiced 
thereby.     Greene  v.  Tims,  16  Ala.  541. 

VIII.  CLAIMS  BY  THIRD  PERSONS. 

As  to  necessity  to  determine  claimants 
right  before  proceeding  to  final  judg- 
ment in  attachment  suit,  see  ante,  "Trial 
in  General,"  g  138.  As  to  claims  in  jus- 
tices court,  see  the  title  JUSTICES  OF 
THE  PEACE. 

§  MO.  Claims  under  Atuchmmt. 
§  161. Rights  of  Other  Creditors. 

DiSerent  Writs  in  Attachment.— 
"When  there  are  writs  of  attachment  sub- 
sequent to  the  first,  each  differing  in  date 
of  levy,  and  all  levied  in  the  same  prop- 
erty, each  subsequent  one  is  levied  in 
subordination  to  the  ones  that  precede 
it,  and  the  lien  of  each  dates  from  the 
amount  of  its  levy;  and,  if  all  are  prose- 
cuted to  judgment,  they  must  be  paid  in 
the  order  of  their  respective  levies." 
Bamberger  v.  Voorhees,  S9  Ala.  292,  13 
So.  305,  306. 
S  163.  Claims  or  Liens  Prior  or  Superior 

to  Attachment. 
§  163.  Right  to  Assert. 

As  to  establishment  and  sufficiency,  see 
post,  "Establishment  and  Sufficiency."  g 
104. 

Right  to  Intervene  or  to  Become  Party 
in  Order  to  Assert  IHtle.— Third  persons, 
acquiring  an  interest  in  the  property  at- 


tached pendente  lite,  are  neither  neces- 
sary nor  proper  parties  to  the  suit;  and 
they  can  not  claim  the  right  to  intervene 
for  the  protection  of  their  interests,  by 
moving  a  dissolution  of  the  attachment. 
or  a  discharge  of  the  levy.  McAbee  v. 
Parker,  78  Ala,  573,  cited  on  this  point  in 
note  in  23  L.  R.  A.,  N.  S.,  536. 

In  case  of  the  liens  given  by  Rev.  Code, 
|§  I860,  2961,  the  character  of  the  de- 
mand enters  into  the  ground  of  ths  at- 
tachment. And  where  an  attachment  has 
been  sued  out  to  enforce  the  lien  for  rent 
and  advances,  and  levied  on  crops  grown 
on  the  rented  premises,  the  person  in  pos- 
session, deriving  title  from  the  tenants, 
may  interpose  a  claim  to  try  the  right  of 
property,  and  defeat  the  attachment  on 
proof  that  the  debt  has  been  paid,  and 
this,  too,  without  regard  to  the  failure 
of  the  debtor  to  interpose  any  defense 
to  the  attachment  suit.  Dryer  v.  Aber- 
crombie,  57  Ala.  497. 

Defendant  in  attachment  can  not  com- 
plain of  a  refusal  to  allow  third  persons 
to  mtervene,  and  assert  an  interest  in 
the  properly,  since  he  can  not  be  preju- 
diced by  such  refusal;  nor  is  the  refusal 
revisable  on  error  or  appeal,  unless  duly 
excepted  to.  McAbee  v.  Parker,  78  Ala. 
573. 

Right  to  Resort  to  Statutory  Action 
for  Trial  of  Right  of  Property.— The 
statutory  remedy  of  trial  of  right  of 
property  levied  on  by  attachment  or  ex- 
ecution is  merely  cumulative  to  the  .-^om- 
mon-law  actions  of  trespass  against  the 
ofKcer  levying  the  process,  or  of  trover 
or  detinue  against  him  or  those  obtaining 
possession  from  him,  and  can  be  main- 
tained only  when  one  of  those  actions 
could  be  supported  at  common  law.  Leh- 
man V.  Warren,  53  Ala.  535. 

A  trial  of  the  right  of  property  may  be 
maintained,  whenever  personal  property 
is  seized  under  legal  process,  when  tres- 
pass, trover,  or  detinue  would  be  ag.iinsi 
the  officer  making  the  seizure.  Abraham 
V.  Carter,  53  Ala.  8. 

Claim  by  Mortgagee.— On  the  trial  of  a 
claimant's  right  to  certain  attached  prop- 
erty, the  claim  being  based  on  a  mort- 
gage of  the  property,  the  verdict  must  be 
for  plaintiff  in  attachment,  if  claimant  has 
not  satisfactorily  shown  that  when  the  at- 
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tachment  was  issued  she  had  a  valid,  ex- 
isting, debt,  secured  by  mortgage  on  the 
property.  Mitcham  v.  Schuessler,  98  Ala. 
635.   13  So.  617. 

A  lien  under  Rev.  Code,  §9  1858-60,  for 
advances  to  make  a  crop,  which  also  vi 
the  title  to  the  crops  in  the  claimant,  and 
contains  apt  words  to  constitute  a  ii 
gage,  is  sufficient  to  enable  the  claimant 
to  maintain  a  statutory  action  for  a  trial 
of  the  right  of  property.  Boswell  v.  Car- 
lisle. 55  Ala.   554. 

On  a  trial  of  the  right  of  property,  be- 
tween a  plaintiti  in  attachment  and  a  :hird 
person  as  claimant,  the  latter  can 
ordinarily,  controvert  the  plaintiff's  debt 
against  the  defendant,  nor  can  the  pi: 
tiff  prove  title  in  himself  to  the  property 
levied  on;  but,  where  the  plaintiff  is  seek- 
ing by  attachment  to  enforce  his  st 
lory  lien  for  advances  to  make  a  crop 
(Rev.  Code,  g§  1858-60),  and  the  claimant 
shows  title  in  himself,  by  mortgage  from 
the  defendant,  prior  to  the  levy  of  the  at- 
tachment, the  plaintiff  may,  in  rebuttal, 
introduce  the  instrument  creating  hi^  lien 
for  advances  antecedent  to  the  date  of 
the  claimant's  mortgage.  Boswell  v.  Car- 
lisle, etc.,  Co.,  sa  Ala.  554. 

An  instrument  creating  a  statutory  lien 
for  advances  to  make  a  crop  does  not 
confer  on  the  person  making  the  ad- 
vances such  title  to  the  crop  as  will  en- 
able him  to  maintain  a  statutory  action 
for  a  trial  of  the  right  of  property  therein; 
but,  if  it  also  contains  apt  words  to  make 
it  operative  as  a  mortgage,  it  will  be  suf- 
ficient. Boswell  V.  Carlisle,  etc.,  Co.,  55 
Ala.  354. 

Rights  of  Pledgee  or  Bailee.— When  the 
owner  of  goods  transfers  to  another  the 
possession  of  them  for  a  particular  pur- 
pose or  use,  a  bailment  is  created,  the 
general  properly  residing  in  the  bailor, 
and  the  immediate  possession  and  a  tem- 
porary or  qualified  right  in  the  bailee; 
and  the  goods  having  been  levied  on 
while  in  the  bailee's  possession,  as  the 
property  of  the  defendant  in  an  attach- 
ment, who  is  not  connected  with  the  legal 
title,  the  bailee  may  interpose  and  main- 
tain a  claim  under  the  statute  for  iheir 
recovery.  Shahan  v.  Herzberg,  etc.,  Co., 
73  Ala.  59. 

A  bailee  of  goods  has  a  qualified  title 


thereto,  and  may  recover  them  from  one 
who  has  levied  an  attachment  on  them, 
unless  a  superior  title  is  shown  in  the 
defendant  in  attachment.  Shahan  v. 
Herzberg,  73  Ala.  59. 

Intervention  by  Sureties  on  Bond. — 
If  a  junior  attachment  is  levied  on  the 
property  after  it  has  been  replevied,  the 
sureties  on  the  replevin  bond  may  inter- 
pose a  claim,  and  try  the  right  of  prop- 
erty under  the  statute;  and  if  the  sheriff 
refuses  to  entertain  the  claim,  on  the 
ground  that  he  has  returned  the  attach- 
ment papers  to  court,  the  sureties  may,  by 
mandamus,  compel  him  to  receive  and  tile 
their  affidavit  and  bond.  Cordaman  v. 
Malone,  63  Ala.  556. 

Effect  of  Bonded  Property  on  Right  to 
Intervene.— A  stranger  to  an  attachment 
suit,  who  has  replevied  the  property  at- 
tached, can  not,  after  the  rendition  of 
judgment  against  the  defendant,  and  a 
demand  of  the  property  on  the  bond,  in- 
terpose a  claim  to  the  property  under  the 
statute,  without  having  first  surrendered 
it  to  the  sheriff  according  to  the  condi- 
tion of  his  bond.  Braley  v.  Clark,  23 
Ala.  361,  cited  in  note  in  32  L.  R.  A.,  N. 
S.,  407. 

§  164. EaUbliahment  and  SufEcisncy. 

Burden  of  Proof. — In  attachment,  where 
the  property  is  claimed  by  a  third  person 
under  a  bill  of  sale  from  the  defendants, 
and  the  claimant's  evidence  is  sufficient  to 
establish  her  case,  the  fact  that  she  is  the 
mother  of  the  vendors  does  not  cast  on 
her  the  burden  of  making  any  further 
proof,  Troy  Fertilizer  Co.  V.  Norman, 
107  Ala.  667,  18  So.  201. 

Sufficiency  of  Title  to  Uirfiold  Clainu. 
— A  claimant  in  attachment  must  fail,  un- 
less the  facts  which  support  his  title  ex- 
isted when  the  claim  was  interposed. 
Seisel  v.  Folmar,  103  Ala.  491,  15  So,  850, 
J  enable  a  party  to  recover  in  a  stat- 
utory trial  of  the  right  of  property  in 
goods  attached,  he  must  show  a  title  on 
which  he  could  support  trover,  trespass, 
detinue.  Block  v.  Maas,  65  Ala.  211. 
Where  two  attachments,  sued  out 
against  the  same  party,  are  levied  on  the 
same  property,  and  a  claim  interposed  in 
case  by  the  same  person,  the  pay- 
t  by  the  claimant  of  the  assessed 
value    of    the    property    in    the  first  case 
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docs  not  of  itself  sustain  his  claim  in  the 
second.  Derrett  v.  Alexander,  25  Ala. 
365. 

Under  a  joint  claim  to  attached  goods, 
through  a  bill  of  sale  thereof  by  defend- 
ants in  attachment  to  claimants,  plaintiffs 
in  attachment  having  shown  prima  tacie 
that  the  property  was  subject  to  the  levy, 
neither  claimant  can  recover,  where  the 
evidence  shows  that  the  sale  was  fraudu- 
lent and  void  as  to  one  of  them.  Cotiing- 
ham  V.  Armour  Packing  Co.,  109  Ala.  431, 
19  So.  842. 

In  a  statutory  trial  of  the  right  of  prop- 
erty, levied  upon  by  attachment,  the 
claimant  can  not  set  up  outstanding  title 
in  a  stranger,  in  which  he  has 
and  with  which  he  does 
self.  Wollner  v.  Lehman,  85  Ala.  274,  4 
So.   643,   646. 

In  a  statutory  trial  of  the  right  of  prop- 
erty, levied  upon  by  attachment,  the 
claimant  must  recover  on  the  strengtii  of 
his  own  title,  not  because  of  the  weak- 
ness or  want  of  title  in  the  defendant  in 
the  process.  Seisel  v.  Folmar,  103  Ala. 
491.  15  So.  850,  S51;  Cofer  v.  Reinschmidt, 
lai   Ala.  252,  25  So.  769,  770. 

In  a  statutory  trial  of  the  right  of  prop- 
erty levied  upon  by  attachment,  plaintiff 
can  not  be  permitted  to  recover  upon  the 
weakness  of  the  title  of  the  claimant  un- 
less he  shows  the  property  to  be  the 
property  of  the  defendant;  and  subject 
to  his  attachment.  Cofer  v.  Reinschmidt, 
121   Ala.  252,  25  So.  769,  770. 

§  I«5. Contest     of     Atuchment     by 

CUimant 

As  to  right  to  intervene,  see  post. 
"Right  to  Intervene,"  §  167. 

In  General. — On  a  statutory  trial  of  the 
right  of  property,  claimant  can  not  raise 
objections  to  mere  irregularities  in  the 
proceedings  under  which  the  attachment 
writ  was  issued;  but  he  can  defeat  plain- 
tiff by  showing  that  the  original  attach- 
ment was  void.  Wiggs  Bros.  v.  Ringe- 
mann,  45  So.  153,  155  Ala.  189.  See  Jack- 
son V.  Bain,  74  Ala.  328,  330;  Nordlinger 
t:  Gordon,  72  Ala.  239;  Taliaferro  v.  Lane, 
2  Ala.  369,  376. 

Hortgagcs. — Persons,  who  are  mortga- 
gees merely,  claiming  under  a  mortgage 
executed  after  the  levy  of  an  attachment 
on  the  mortgaged  property,  and  who  arc 


strangers  to  the  attachment  suit,  have  not 
such  an  interest  as  gives  them  a  right  on 
motion,  as  amici  curiK  or  otherwise,  to 
ask  the  court  in  which  the  attachment  suit 
is  pending  to  dismiss  and  dissolve  the  at- 
tachment on  the  ground  of  irregularities 
in  the  affidavit  and  bond  for  the  attach- 
ment, when  the  motion  is  made  after  the 
suit  has  been  pending  for  several  terms. 
May  V.  Courtnay,  47  Ala.  185,  cited  on 
this  point  in  note  in  35  L.  R.  A.  703,  23 
L.  R.  A.,  N.  S.,  536. 
§  IM.  Intervention    to    Contest     Attach' 

§  167. Right  to  Intervene. 

As  to  grounds  for  contest,  see  post, 
"Grounds  for  Contest,"  §  168.  As  to 
choice  of  remedy,  see  post,  "Nature  and 
Form  of  Remedy,"  §  175,  As  to  contest 
of  attachment  by  claimant,  see  ante,  "Con- 
test of  Attachment  by  Claimant,"  §  165. 
As  lo  right  as  to  property  conveyed  in 
trust  for  creditors,  see  the  title  ASSIGN- 
MENTS FOR  BENEFIT  OF  CREDIT- 
ORS. 

CUimant  of  Attached  Property.— The 
right  to  vacate  an  attachment  under  Code, 
g  563,  providing  that  an  attachment  is- 
sued without  affidavit  as  prescribed  may 
be  abated  on  a  plea  by  the  defendant,  is 
limited  lo  the  defendant  in  attachment, 
and  can  not  be  exercised  by  a  claimant 
of  the  attached  property.  McCain  Bros. 
*.  Street,  33  So.  873,  136  Ala.  625. 

Subsequent  Attaching  Creditor. — A  sub- 
sequent attaching  creditor  can  not  make 
himself  a  party  defendant  to  the  prior  at- 
tachment suit,  with  the  view  of  defend- 
ing the  cause  on  its  merits,  his  remedy 
being  a  bill  in  equity  to  contest  the  lien 
of  the  prior  attachment  on  the  ground  of 
fraud.  Cartwright  *.  Bamberger,  90  Ala. 
405,  S  So.  264,  cited  on  this  point  in  note 
in  35  L,  R.  A.  772. 

"It  is  the  settled  practice  in  this  state 
that  in  an  attachment  suit  at  law,  an- 
other creditor  can  not  intervene  by  pe- 
tition, and  be  made  a  party  to  the  suit, 
in  order  that  he  may  attack  the  proceed- 
ings on  the  ground  of  fraud,  or  fraudu- 
lent collusion  between  the  attaching 
creditor  and  the  debtor.  Cartwright  V- 
Bamberger,  90  Ala,  405,  8  So.  264."  Bam- 
berger V.  Voorhees,  99  Ala.  892,  13  So. 
305,  306. 
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§  les.  -^  GroundB  for  Contest. 

As  to  right  to  intervene,  see  anie. 
'■Right  to  Intervene."  §  167. 

Service  of  ProceBB.— "The  law  is  well 
seitled  that  if  a  writ  of  attachment  is  is- 
sued by  a  person  not  authorized  to  issue 
it,  or  is  void  upon  its  face,  from  any 
cause,  the  claimant  may  avail  himself  of 
such  a  defect."  Schamragel  v.  White- 
hurst,  103  Ala.  260,  15  So.  61I.  See  Nordl- 
ingef  v.  Gordon,  72  Ala.  239;  Jackson  v. 
Bain,  74  .\la.  338;  Taliaferro  v.  Lane.  23 
Ala.  369. 

In  this  case  it  was  held  that  an  inter- 
vening claimant  could  nol.  on  a  trial  of 
the  right  of  property,  assail  the  validity 
of  the  service  of  process  as  to  a  mere 
irregularity  in  the  designation  of  the  par- 
ties, which  defect  is  perfectible  by  amend- 
ment. Dollins  r.  Pollock,  89  Ala,  351,  7 
So.  90-1,  cited  on  this  point  in  note  in  23 
L.  R.  A.,  N.  S„  1084. 
§  160.  ■  Proceedings,  Hearing,  and  De- 
termination. 

Errors  Available  to  Claimant. — When  a 
claim  is  interposed  under  the  statute  to 
property  under  attachment,  the  claimant 
can  not,  on  the  trial  of  the  claim  suit, 
take  advantage  of  any  mere  errors  or  ir- 
regularities in  the  proceedings  against 
the  defendant  in  attachment.  Pace  v. 
Lee  &  Co.,  49  Ala.  571. 

On  a  statutory  trial  of  the  right  of 
property,  the  claimant  can  not  take  ad- 
vantage of  any  defects  or  irregularities 
in  the  process  which  render  it  merely 
voidable  at  the  instance  of  the  defend- 
ant; but.  if  the  process  is  void  on  its  face, 
he  may  defeat  the  plaintiff's  claim  by  set- 
ting up  such  invalidity.  Nordlinger  v. 
Gordon,  TS  Ala.  239. 

Issues. — "A  'trial  of  the  right  of  prop- 
erty,' is  a  statutory  proceeding  which  an- 
swers the  purpose  of  an  action  of  tres- 
pass against  the  sheriff,  when  it  is  com- 
plained that,  under  process  against  one, 
he  has  levied  on  the  personal  goods  of 
another.  The  issue  of  merit  in  such  trial 
is  formed  by  an  allegation  on  the  part 
of  the  plaintifl  in  the  process,  that  the 
goods  levied  on  are  subject  to  it,  and  a 
denial  by  the  claimant  of  the  truth  of 
that  allegation.  Such  suit  can  be  resorted 
to  only  when  there  is  another  suit,  or 
final  process  in  progress,  and,  in  the  ab- 


e  of  such  suit  or  process  for  the  en- 
forcement of  a  judgment  recovered,  there 
can  be  no  rightful  resort  to  this  statutory 
remedy.  The  statutes  define  its  bound- 
aries. 3  Brick.  Dig.  776.  In  such  trial 
the  claimant  is  not  concerned  in  the  right- 
fulness of  the  levy.  His  right  to  litigate 
confined  to  his  right  to  the  property, 
and  to  his  legal  right  as  contrasted  with 
any  equitable  claim  he  may  assert.  3 
Brick.  Dig.  776.  But  if  the  process  under 
which  the  condemnation  is  sought  is  void, 

can  take  advantage   of   its  invalidity. 

mere    irregularities,    or   reversible    er- 

,  he  can  not  complain.  3  Brick.  Dig. 
T77.  I  25."  Dollins  i:  Pollock,  89  Ala. 
351,  7  So.  904,  905. 

Record  on  App«aL — Under  the  rule 
that  the  interposition  of  a  claim  to  at- 
tached property  puts  in  issue  only  the 
claimant's  right  and  title,  and  that  irreg- 
ularities in  the  attachment  are  not  avail- 
able to  such  claimant,  where  a  claim  of 
attached  property  is  interposed  by  one 
partner  in  the  name  of  his  firm,  the  sub- 
sequent proceedings  are  properly  con- 
ducted against  the  partnership  as  claim- 
ant, although  the  forthcoming  bond  is 
given  by  such  partner  individually,  and 
recites  that  he  "has  filed  a  claim,"  etc.; 
and  a  recital  in  the  judgment  entry  in 
such  case  that  the  one  by  whom  the  claim 
was  interposed  is  a  member  of  the  firm 
is  sufficient  on  error  to  sustain  a  default 
judgment  against  such  firm  as  claimant. 
Pace  V,  Lee,  49  Ala.  571. 


Matters   Detennining  Rights A   right 

of  a  claimant  of  goods  attached  as  the 
goods  of  another  against  the  attaching 
creditor  depends  on  the  fact  of  the  levy 
and  not  on  an  excessive  levy,  which  is 
but  an  abuse  of  the  process  for  which  a 
stranger  to  the  writ  of  attachment  can 
not  recover.  Brock  v.  Young  (Ala. 
App.),  63  So.  326. 

§    171.  Notice  or   Demaitd  bjr  Claimant, 
and  Affidavit  of  Claim. 

Statement  as  to  Ownership  or  Posses- 
sion of  Property.— Where  the  sheriff  re- 
turns an  attachment,  levied  on  certain 
lands  in  the  possession  of  a  person  not 
a  parly  to  the  writ,  it  will  be  intended,  in 
order  to  sustain  the  proceeding,  that  they 
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were  the  property  of  the  defendant,  and 
levied  on  as  such,  Lucaa  v.  Godwin,  6 
Ala.  831. 

It  Is  no  objection  to  a  judgment  on  an 
attachment  on  lands  that  the  return  does 
not  show  that  the  landi  belonged  to  de- 
fendant, and  does  show  that  third  per- 
sons were  in  possession.  Lucas  v.  God- 
win, 6  Ala.  831. 
§  ITt.  Security  by  Clainunt  for  Poues- 

As  to  liabilities  on  bonds,  see  post, 
"Liabilities  on  Bonds  or  Undertakings," 
X.  As  to  property  taken  under  attach- 
ment being  subject  to  replevin,  see  the 
title  REPLEVIN. 

Neceuity  for  Bond.— Under  Code  1876, 
§  3341,  et  seq.,  requiring  a  claimant  to 
property  attached  to  execute  a  forthcom- 
ing bond,  such  bond  is  necessary  to  give 
the  court  jurisdiction,  and  can  not  be 
waived  by  the  parties.  Mobile  Life  Ins. 
Co.  V.  Teague,  78  Ala.  147. 

The  claimant  having  made  neither  af- 
fidavit nor  bond  in  the  justice's  court, 
and  having  failed  to  give  any  bond  in  the 
circuit  court,  to  which  the  case  was  re- 
moved by  appeal,  and  having  withdrawn 
his  claim,  by  consent  of  the  court;  the 
court  has  no  jurisdiction  to  render  judg- 
ment against  him  for  the  value  of  the 
property,  nor  any  other  judgment,  e3c- 
cept,  perhaps,  for  cOsls.  Mobile  Life  Ins. 
Co.  V.  Teague.  78  Ala.  147. 

Sufitciency  of  Bond. — An  attachment 
bond  given  by  a  claimant,  conditioned 
that  the  obhgor  shall  have  the  property 
forthcoming  for  the  satisfaction  of  the 
judgment,  if  it  be  found  liable  therefor. 
and  shall  pay  the  costs  and  damages  that 
may  be  recovered,  is  sufficient,  under 
Code  19VT,  S  «039.  permitting  a  person  to 
try  the  right  to  the  property,  upon  ex- 
ecuting a  bond  with  the  condition  to  have 
the  property  forthcoming  for  the  satis- 
faction of  the  judgment  or  claim.  Hol- 
loway  V.  Burroughs,  etc.,  Co..  4  Ala.  App. 

630.   S8   So.   9S3. 

Atnendment  of  Bond. — Upon  the  levy 
of  an  attachment,  third  persons,  as  claim- 
ants of  the  property,  filed  affidavit  of 
claim,  and  executed  a  replevy  bond.  Be- 
fore entering  on  the  trial,  claimants  asked 
for  leave  to  amend  the  bond,  so  as  to 
make   it   a   claim  bond.      Held,   that    the 


amendment  was  property  allowed.  Mar- 
tin V.  Mayer.  20  So.  963,  112  Ala.  620. 

Waiver  of  Defects  in  BoiuL— In  this 
case,  the  bond  executed  by  the  claimant 
being  in  for  and  substance  a  replevy 
bond,  but  accepted  and  treated,  without 
objection,  as  a  regular  claim  bond;  and 
a  trial  of  the  right  of  property,  as  if  reg- 
ularly instituted,  having  been  conducted 
and  carried  on  for  eight  years,  during 
which  there  was  a  mistrial  of  the  cause; 
held,  that  the  defects  in  the  bond  were 
waived,  and  the  plaintifF  could  not  then 
have  the  claim  suit  struck  from  the  docket, 
and  the  bond  returned  forfeited  as  an 
ordinary  replevy  bond.  Rhodes  v.  Smith, 
66  Ala.  174, 

Effect  of  Bond. — A  strangermay  inter- 
pose a  claim  to  property  on  which  an  at- 
tachment has  been  levied,  before  it  has 
been  replevied  by  the  defendant,  on  mak- 
ing affidavit,  and  giving  bond  conditioned 
as  prescribed  by  the  statute  (Code,  §§ 
3290,  3341);  but,  in  this  case,  he  does  not 
act  for  the  benefit  of  the  defendant,  and 
can  not  be  required,  in  any  event,  to  re- 
store the  property  to  him;  nor  can  he 
discharge  himself  from  liability  on  his 
bond,  by  returning  it  ,to  the  sheriff,  with- 
out the  assent  of  the  plaintiff  in  attach- 
ment.    Rhodes  v.  Smith.  66  Ala.  174. 

Where  an  attachment  is  levied  on  prop- 
erty of  plaintiffs  debtor,  in  possession  of 
defendants,  claiming  it  under  a  prior  sale, 
and  on  the  same  day  defendants  execute 
a  replevy  bond,  and  the  sheriff  returns 
ihe  property  to  them,  and  on  the  next  day 
defendants  make  the  required  afRdavii. 
and  execute  a  claim  bond,  which  the  sher- 
iff accepts  and  approves,  such  approval 
of  the  claim  bond  annuls  the  replevy  bond. 
Roswald  V.  Habbin,  85  Ata.  73,  4  So.  177. 
§  178.  Actions  by  Claimant  for  Recovery 


of 

Detinue. — In  detinue  for  goods  seized 
by  a  sheriff  under  writs  of  attachment 
and  claimed  by  plaintiff  under  a  mort- 
gage, plaintiff  can  not  raise  the  question 
of  the  duty  of  the  sheriff  to  Arst  exhaust 
the  debtor's  goods  not  subject  to  the 
mortgage.  Gillespie  v.  McCleskey,  160 
Ala.  269,  46   So.  362. 

Where,  in  detinue  for  goods  seized  by 
a  sheriff  under  attachments,  it  appeared 
that  the  entire  property  was  levied  on  in 
each  attachment,  and  there  was  no  rule 
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to  determine  that  any  distinct  part  was 
liable  to  one  and  not  to  the  other,  and 
the  jury  could  be  required  only  to  say 
whether  the  sheriff  was  entitled  to  retain 
the  property,  a  charge  that  there  were 
two  forms' of  verdict  was  not  erroneous, 
because  directing  the  jury  to  find  a  ver- 
dict according  to  one  or  the  other  of  the 
forms.  Gillespie  v.  McCleskey.  160  Ala. 
S89,  49  So.  362. 

In  detinue  against  a  sheriff,  a  plea  jus< 
tifying  a  seizure  of  personal  property. 
which  sets  up  several  attachments  under 
which  he  holds  the  property,  does  not 
set  up  distinct  defenses,  and,  if  he  may 
hold  under  any  attachment,  the  property 
can  not  be  taken  from  him.  Gillespie 
V.  McCleskey,  49  So.  362.  160  Ala.  269, 
§  174.  Proceedings  for  Establishment  and 
Determination  of  Claims  to  Prop- 
erty. 
§  17S. Nature  and  Form  of  Remedy. 

As  to  quashing  writ  by  a  stranger  for 
matters  dehors  the  record,  see  ante,  "Na- 
ture and  Form  of  Remedy,"  §  133. 

Remed]'  in  Equi^  of  One  Contesting 
Attachment — An  attaching  creditor,  who 
has  acquired  a  spec-ific  lien  by  levy  of  his 
writ,  can  maintain  a  bill  in  equity  to  set 
aside  as  fraudulent  a  prior  attachment 
of  the  same  property.  Cartwright  v. 
Bamberger,  90  Ala.  40S,  8 'So.  264;  cited 
on  this  point  in  note  in  23  L.  R.  A.,  N, 
S.,  S36.  See  Bamberger  v.  Voorhees.  99 
Ala.  292,  13  So.  305. 

Necessity  of  Intervention  to  Maintain 
Rights. — A  justice  of  the  peace,  before 
whom  an  attachment  is  returnable,  has 
no  jurisdiction  to  try  the  right  or  title 
to  property  levied  on,  at  the  instance  of 
a  third  person  who  claims  it.  unless  a 
claim  is  interposed  under  oath,  and  pro- 
ceedings conducted  in  the  manner  pre- 
scribed by  the  statute;  and  consent  of 
the  parties  can  not  confer  jurisdiction  of 
the  subject  matter  of  a  contest  so  initi- 
ated and  conducted.  Walker  v.  Ivey,  74 
Ala.  475. 

Summary  Remedies. — While  a  circuit 
court  may  settle  rival  claims  to  funds  in 
the  hands  of  the  sheriff,  and  proceed  in 
such  cases  in  a  summary  and  informal 
manner,  on  application  of  the  sheriff, 
stating  the  facts,  and  notice  to  the  par- 
ties, such  course  can  only  be  pursued  to 


protect  the  sheriff  against  conflictingr 
claims  of  suitors;  and  a  claimant  who 
does  not  claim  under  legal  process  is  not 
entitled  to  litigate  in  such  proceedings 
with  those  who  do  so  claim.  Gillespie 
V.  Bickley.  53  So.  108,  168  Ala.  219. 

Nature  of  Claim  Suit — "A  claim  suit 
is  not  an  independent  suit,  in  the  sense 
that  it  may,  in  the  6rst  instance,  be  in- 
augurated as  such;  hut  it  is.  under  the 
statute,  consequential  or  collateral  to  the 
main  suit  against  the  defendant  in  attach- 
ment Jackson  v.  Bain,  74  Ala.  328;  Cofer 
V.  Reinschmidt,  121  Ala.  252,  85  So.  769. 
Yet,  as  between  the  immediate  parties  to 
it^ — the  plaintiff  and  the  claimant — it  is 
distinct  and  independent  of  the  main  suit 
between  the  plaintiff  and  defendant  in  at- 
tachment, with  distinct  and  independent 
issues.  Gray  v.  Raiborn,  53  Ala.  40." 
Wheeles  v.  New  York  Steam  Dye  Works. 
13B  Ala.  393,  29  So.  793. 

"A  trial  of  the  right  to  personal  prop- 
erty, levied  on  by  legal  process,  is  a  stat- 
utory proceeding,  having  all  the  form  and 
substance  of  a  suit  or  action  at  law.  It 
is  initiated  by  the  claim  of  a  stranger, 
making  oath  in  writing  to  the  property, 
and  giving  bond  as  prescribed  by  the 
statute.  The  plaintiff  in  the  process  then 
becomes  the  actor  in  the  suit,  and  on  him 
rests  the  burden  of  maintaining  the  af- 
firmative fact  asserted  by  the  levy,  that 
the  property  is  subject  to  the  levy.  Ja- 
cott  -v.  Hobson,  11  Ala.  434;  Mc.Adams 
V.  Beard,  34  .Ma.  478.  The  affidavit  and 
bond  of  the  claimant  are  returned  into 
the  court  to  which  the  attachment  or  ex- 
ecution is  returnable,  unless  the  levy  is 
made  in  another  county.  When  these  are 
returned  into  the  court,  it  is  the  duty  of 
the  clerk  of  the  court  to  docket  the  trial 
of  right  of  property,  as  a  separate,  in- 
dependent cause,  in  which  an  issue,  for- 
eign to  any  involved  in  the  attachment 
suit,  is  to  be  formed,  with  a  stranger  to 
that  suit.  The  affidavit  and  bond  required 
of  the  claimant  are  each  intended  for  the 
benefit  and  protection  of  the  plaintiff  in 
attachment,  to  avoid  the  making  of  fic- 
titious claims  for  delay,  or  other  im- 
proper purposes;  and  to  secure  him  the 
value  of  the  property,  it  is  adjudged  lia- 
ble to  the  process.  Being  intended  for 
the  benefit  of  the  plaintiff,  he  may  waive 
defects  or  irregularities  in  both,  or  in  ei- 
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ther.  Whatever  righu  or  benefits  ar-e  in- 
lended  for  the  advantage  or  protection 
of  a  party  to  a  judicial  proceeding,  not 
involving  tlie  jurisdiction  of  the  court 
over  the  subject  matter,  he  may.  at  pleas- 
ure, renounce  or  assert:  and  I  apprehend 
there  can  be  no  doubt,  that  all  objec- 
tions kindred  to  such  as  could  be  made 
to  the  want  or  sufficiency  of  an  affidavit, 
or  a  bond  for  the  trial  of  the  right  of 
property,  which,  when  well  founded,  may 
be  removed  and  cured  by  the  making  of 
a  sufficient  affidavit,  or  a  sufficient  bond, 
by  order  and  leave  of  the  court — are 
waived,  if  there  is  an  omission  to  make 
ihcm  at  some  proper  stage  of  the  pro- 
ceedings. They  are  not  open  to  inquiry 
collaterally;  do  not  affect  the  regularity 
or  the  validity  of  the  proceedings,  and. 
even  on  error,  will  not  be  looked  into. 
if  not  made  the  matter  of  specific  objec- 
tion in  the  primary  court.  2  Brick.  Dig., 
479.  §g  59-62."  Rhodes  v.  Smith.  66  Ala. 
174.  177. 

§  178.  JurisdictioD. 

What  Court  Hai  Jurisdiction.— When 
an  attachment  returnable  to  the  county 
court  is  levied  on  property,  and  a  claim 
is  interposed,  and  bond  given  to  try  the 
right,  the  trial  of  the  right  of  property 
must  be  had  in  the  same  court  in  which 
the  attachment  suit  was  instituted,  and 
not  in  the  circuit  court.  Thompson  v. 
Evans.  12  Ala.  968. 

When  an  attachment  is  levied  in  a 
county  different  from  that  in  which  it 
was  issued,  and  a  claim  to  the  property 
is  interposed,  the  statute  (Code  of  1876, 
!  3290),  requires  that  the  trial  of  the  right 
of  property  must  he  had  in  the  county 
which  the  attachment  was  levied.  Ex 
parte  Dunlap.  71  Ala.  73. 

An  issue  as  to  the  ownership  of  pei 
sonal  property  attached  on  process  made 
returnable  to  the  circuit  court  is  within 
the  jurisdiction  of  any  circuit  coun 
the  state  which  may  acquire  jurisdiction 
of  the  persons  of  the  plaintiff  in  attach- 
ment and  the  claimant.  Trieste  v.  Enslen. 
106  Ala.  180,  IT  So.  356. 

i  177.  Pleading. 

Interpesidon    of    Claim.— Under    Code 
1896.  g  4145,  as  amended  by  Acts  1900-01 
p.  106,  relating  to  attachment,  and  pro- 
viding  that,    when    the    claim    interposed 
2  Ala  Dig— 9 


is  based  on  a  mortgage  or  lien,  the  claim- 
must  state  in  his  affidavit  the  nature 
of  the  right  which  he  claims,  etc.,  claims 
filed  in  attachment  proceedings,  not  stat- 
ing the  nature  of  the  right  set  up,  but 
stating  that  the  property  attached  was 
the  property  of  attachment  defend- 
but  of  the  claimant,  and  that  the  lat- 
ter had  a  just  claim  thereto,  were  suffi- 
t  to  give  the  court  jurisdiction  of  the 
n  suits,  and  amendments  thereto  set- 
forth  the  nature  of  the  claimant's 
claims  to  the  property  should  have  been 
permitted;  the  evidence  showing  that 
claimant  had  a  lien  thereon  for  rent  and 
advances.  Witherington  v.  Gainer.  43  So. 
117.   149   Ala.  6S5. 

Plea. — A  plea  in  abatement  for  defects 
in  an  attachment  bond  or  affidavit  must 
set  out  the  bond  or  affidavit;  otherwise  it 
is  demurrable.  Tommey  v.  Gamble,  66 
Ala.  466. 

A  plea  in  abatement  in  an  attachment 
case,  on  account  of  defects  in  the  affida- 
vit for  the  writ;  is  not  required  to  be 
sworn  to  (Code,  §  2989),  since  the  af- 
fidavit is  matter  of  record.  Tommey  i-. 
Gamble  &  Son,  66  Ala.  469. 

§  178. luuea    and    Questions    Con- 

Ndered. 

In  Genend. — Under  a  statutory  claim 
suit  (Code,  g  4142)  the  only  issue  for  the 
jury  is  whether  or  not  the  property 
claimed  is  that  of  the  defendant  in  the 
writ,  and  liable  to  its  satisfaction.  Schloss 
V.  Inman,  30  So.  667.  129  Ala.  424. 

On  a  trial  of  the  right  of  property,  the 
only  proper  issue  is  an  affirmation  by  the 
plaintiff  in  the  process  that  the  property 
levied  on  is  subject  to  the  process,  and  a 
denial  of  that  fact  by  the  claimant.  It 
was  not  contemplated  that  the  proceeding 
should  be  embarrassed  hy  formal  plead- 
ings in  the  form  of  complaint,  or  plea, 
replication  or  rejoinder.  Lehman,  etc., 
Co.   V.   Warren,   53   Ala.    S3S. 

While  it  is  true  that  in  the  statutory 
action  of  the  trial  of  the  right  of  prop- 
erty, the  claimant  will  not  be  permitted 
to  defeat  a  recovery  by  the  plaintiffs  by 
proving  outstanding  title  in  a  stranger, 
this  rule  extends  only  to  cases  where  the 
plaintiff  has  made  out  a  prima  facie  case, 
and  the  claimant  has  no  privity  of  es- 
l  tate  with  the  person  whose  title  is  set  up. 
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It  does  not  overturn  the  statutory  rule 
that  the  burden  of  proof  is  on  the  plain- 
tifl  in  execution.  The  proper  issue  in  this 
action  is.  an  affirmation  on  the  part  of  the 
plaintiff  that  the  property  in  question  is 
subject  to  his  execution  or  attachment, 
and  a  denial  of  that  fact  by  the  defend- 
ant, and  unless  the  plaintiff  proves  prima 
facie,  at  least,  a  title  in  the  defendan*.  he 
must  fail,  though  the  claimant  shows  no 
title  to  the  property  in  question.  Lien, 
right,  or  even  title  in  the  plaintiff,  gives 
no  right  to  condemn  the  property  under 
the  execution  or  attachment.  Starnes  v. 
Allen,  etc.,  Co..  58  Ala.  316. 

On  trial  of  the  right  of  property  to  cer- 
tain slaves  seized  on  attachment,  where 
no  question  of  adverse  title  is  raised,  a 
charge  upon  that  branch  may  be  prop- 
erly refused,  and,  when  the  claimant  takes 
title  under  defendant,  the  only  question 
is  as  to  the  bona  fides  of  the  transaction. 
Yarborough  v.  Moss,  9  Ala.  382. 

Validity  of  Levy.— The  validity  of  an 
attachment  levy  is  immaterial  to  a  claim- 
ant of  the  attached  property,  since  by  the 
execution  of  the  claim  bond  he  is  es- 
topped from  denying  it.  Sloan  v.  Hud- 
son, 24   So.   458,    119  Ala.   27. 

Service  on  Defendant. — A  claimant  of 
attached  property  can  not  object  that  the 
attachment  suit  was  not  tried  before  the 
issue  raised  by  his  claim,  and  hence  as 
to  him  service  on  the  attachment  defend- 
ant is  immaterial.  Sloan  v.  Hudson.  34 
So.  458,  119  Ala.  37. 

Payment  of  Debt. — On  a  statutory  trial 
of  right  of  property  attached,  the  inter- 
vening claimant  will  not  be  permitted  to 
prove  payment  of  the  debt  subsequently 
to  the  suing  out  of  the  attachment,  such 
payment  being  outside  the  issue  at  the 
time  of  interposing  the  claim.  Foster  v. 
Goodwin,  83  Ala.  364,  2  So.  895. 

Indebtedness  of  Defendant— In  gen- 
eral, on  the  trial  of  the  right  of  property, 
the  inquiry,  whether  the  defendant  in  the 
process  is  indebted  to  the  plaintiff,  is 
immaterial  and  foreign  to  the  issue,  the 
material  issue  being  whether  the  defend- 
ant in  the  process,  had,  at  the  time  of  the 
levy,  such  property  in  the  goods  i.s  is 
subject  to  levy  and  sale;  and  this  is  so  in 
attachment  (under  gg  3252-3  of  the  Code), 
which  can  not  be  dissolved,  quashed  or 
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abated,  on  proof  that  none  of  the  grounds 
for  suing  it  out,  in  fact,  existed.  Dryer 
V.  Abercrombie,  57  Ala.  497. 

Hearing  and  DctenHinatioru— In  an  at- 
tachment suit,  where  a  third  party  claims 
the  property  levied  on,  and  the  trial  of 
property  rights  proceeds  on  that  claim, 
the  main  issues  between  plaintiff  and  de- 
fendant are  held  in  abeyance  till  the  prop- 
erty right  is  determined,  and  a  judg.nent 
for  the  amount  of  plaintiff's  claim,  founded 
on  the  mere  determination  of  the  prop- 
erty right,  and  at  a  time  when  defendant 
has  only  made  a  special  appearance,  is 
void.  Abraham  v.  Nicrosi.  87  Ala.  173, 
6  So.  393. 

§  179. Evidence. 

See,  generally,  the  title  EVIDENCE. 

As  to  admissibility  of  parol  evidence, 
see  the  title  EVIDENCE. 

§  ITS  <1)  PreBumptions  and  Burden  of 
Proof. 
In  General. — In  a  statutory  trial  for  the 
right  of  properly  levied  upon  by  attach- 
ment, the  plaintiff  need  only  make  aprim& 
facie  case,  which  he  does  by  proving  that 
the  goods  were  in  the  possession  and  in 
the  control  of  the  defendant  at  the  time 
of  the  levy.  The  burden  then  shifts  to 
the  claimant  to  establish  his  right.  Woll- 
ner  v,  Lehman,  85  Ala.  274,  4  So.  643,  646, 
See,  also,  Loeb  &  Bro.  v.  Manasses,  78 
Ala.  555;  Jones  v.  Franklin,  81  Ala.  161, 

1  So.  199;  Foster  v.  Goodwin.  82  Ala.  384, 

2  So.    895, 

In  the  trial  of  the  right  of  property 
levied  on  under  an  execution  or  atlach- 
ment,  the  issue  is.  whether  the  property 
belongs  to  the  defendant  and  is  subject  to 
the  process,  and  the  burden  of  proof  is  on 
the  plaintiff  in  the  process,  who  is  re- 
garded as  the  actor.  If  he  makes  out  a 
prima  facie  case,  the  burden  of  proof 
then  shifts  to  the  claimant  who  in  that 
event  must  show  a  legal  title  in  himself— 
such  a  title  as  would  support  trespass, 
trover  or  detinue.  Shahan  v.  Herzberg, 
etc.,  Co..  73  Ala.  59. 

Code,  §  4141,  provides  that,  when  an  at- 
tachment is  levied  on  personal  property, 
as  to  which  some  third  person  claims  the 
legal  or  equitable  title,  or  a  lien  para- 
mount to  the  interest  of  the  attachment 
defendant,  such  person  may  try  the  right 
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of  property.  Held,  that  the  burden  of  proof 
is  first  on  the  attachment  plaintiff  to  make 
out  a  prima  facte  case  of  liability  of  the 
property  to  attachment,  whereupon  the 
burden  is  cast  on  the  claimant  to  show 
title  or  lien.  British  &  A.  Mortg.  Co.  v. 
Cody,  33  So.  832,  135  Ala.  622.  See  Woll- 
ner  r.  Lehman,  85  Ala.  2V4,  4  So.  643,  646; 
Cofer  V.  Reinsclimidt,  121  Ala.  252,  2S  So. 
769,  770. 

Specific  Applicatioiu  of  Rule. — Where 
a  claim  was  dismissed  for  failure  to  file 
the  required  affidavit,  mere  proof  by  plain- 
titf.  in  an  action  on  the  claimant's  bond, 
dial  the  property  was  not  forthcoming  held 
insufficient  to  show  a  breach  of  the  con- 
dition; it  being  necessary  to  show  that 
claimant  was  not  entitled  to  the  property. 
Holloway  v.  Burroughs,  etc.,  Co.,  4  Ala. 
App.  630,   56  So.  953. 

In  a  statutory  claim  suit  to  try  the 
right  to  property  levied  on  under  an  at- 
tachment, the  burden  of  proof  in  the  first 
instance  is  on  plaintiff  to  show  that  the 
property  levied  on  under  the  attachment 
was  the  property  of  defendant  and  sub- 
ject to  levy,  and  when  he  establishes  a 
prima  facie  case  to  that  effect  the  burden  is 
then  shifted  to  the  claimant  to  show  owner- 
ship in  himself.  Roberts,  Long  &  Co.  v. 
Ringemann,   40   So.    81,   145   Ala.   eTR. 

Under  Code  1876,  §  3343,  providing  for 
the  trial  of  the  title  to  attached  properly 
claimed  by  a  third  person,  the  burden  of 
proof  is  on  plaintiff  to  show  a  valid  sei- 
zure and  evidence  of  ownership  in  defend- 
ant before  claimant  is  required  to  prove 
his  title;  and,  if  the  seizure  was  under  a 
said  process,  plaintiff  can  not  recover. 
Jackson  v.  Bain,  74  Ala.  328. 

Where,  on  a  trial  of  the  right  of  prop- 
erty levied  on  by  attachment,  the  attach- 
ment plaintiff  introduces  the  sherilT,  who 
swears  that  he  levied  on  the  property 
while  on  the  land  cultivated  by  the  at- 
tachment defendant,  the  property  being  a 
part  of  defendant's  crop,  and  also  testi- 
fies as  to  the  value  of  the  property,  this 
makes  a  prima  facie  case,  and  the  burden 
shifts  to  the  claimant.  British  &  A. 
Mortg.  Co.  V.  Cody,  33  So.  832,  135  Ala. 
622. 

Where,  in  attachment,  a  third  party  in- 
terposed a  claim,  plaintiff  in  order  to 
make  out  a  prima  facie  case,  must  show 


that  defendant  in  execution  was  in  pos- 
session at  the  time  of  the  levy  by  the 
sheriff.    Ringemann  v.  Wiggs  Bros.,  40  So. 

323,    146   Ala.   685. 

When  an  attachment  is  levied  by  a 
creditor  on  goods  claimed  by  a  purchaser 
from  his  debtor,  and  his  debt  antedates 
the  sale  or  conveyance,  the  onus  is  on  the 
purchaser  to  prove  the  consideration  paid 
by  him.  Ellis  v.  Allen,  80  Ala.  515,  8 
So.    676. 

On  trial  of  the  right  of  property  be-. 
tween  attaching  creditors  and  a  claimant 
who  insists  that  he  holds  as  a  truste.;,  he 
must  show  the  existence  and  bona  tides 
of  the  secured  debts,  Elliott  v.  Stocks, 
67  Ala.  290. 

On  trial  of  the  right  to  property,  where 
it  appeared  that  plaintiffs  attached  their 
debtor's  property  in  the  hands  of  defend- 
ants, claiming  it  under  a  prior  sale,  the 
court  properly  refused  to  charge  that  the 
burden  is  on  defendants  to  show  that  such 
sale  was  without  benefit  to  the  debtor. 
Roswald  V.  Hobbie,  85  Ala.  73,  4  So.  177. 
§  179  (S>  Admissibility. 

Evidence  as  to  Ownership. — On  the 
statutory  trial  of  right  of  property  in  a 
stock  of  attached  goods,  as  tending  to 
show  a  prior  sale  by  the  attachment 
defendant  to  the  claimant,  a  witness  may 
testify  that  he  was  called  in  to  take  an 
account  of  the  stock,  and  that  at  that  time 
defendant  said  that  the  stock  was  to  be 
taken  for  the  purpose  of  turning  it  over 
(o  the  claimant  to  satisfy  a  debt  due  from 
defendant.  Pulliam  v.  Newberry.  41  Ala. 
168. 

In  the  trial  of  the  right  of  property  at- 
tached, the  claimant  may  put  in  evidence 
that,  when  the  claimant  got  the  property 
from  the  defendant,  all  the  property 
owned  by  the  latter  was  exempt  from 
attachment.  Wright  v.  Smith,  66  Ala. 
514. 

A  replevin  bond,  executed  by  the  de- 
fendant in  attachment,  which  did  not  in 
express  terms  assert  that  the  defendant 
claimed  or  had  an  interest  in  the  attached 
property,  is  not  admissible  in  evidence 
against  the  claimant  as  proof  of  the  de- 
fendant's title  to  the  property  at  the  time 
of  the  levy.    Wright  v.  Smith.  66  Ala.  514. 

In  a  suit  between  an  attaching  creditor 
and   a   claimant    to   try   the    title    to   the 
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property  attached,  the  plairtiff  may  .offer 
evidence  showing  that,  after  the  date  of 
the  supposed  mortgage  to  the  claimant, 
the  defendants  sold  to  the  plaintiff  a  part 
of  the  goods  mortgaged,  in  the  absence  of 
the  claimant  But  this  is  admissible  only 
by  way  of  rebuttal,  and  as  explanatory  of 
the  possession  of  the  defendant,  and  not 
as  3  circumstance  to  show  the  bad  faith 
of  the  mortgage  transaction.  Mayer  v. 
Clark,  40  Ala,  2S9. 

When  the  claimant,  to  disprove  plain- 
tilTs  prima  facie  case, ,  introduces  in  evi- 
dence certain  transfers  under  which  she 
claims  title,  plaintiff  may  show  in  rebuttal 
that,  before  the  levy  of  the  attachment, 
defendant  mortgaged  the  property  to  an- 
other creditor  with  the  claimant's  knowl- 
edge and  consent,  without  producing  the 
mortgage.  Roberts  r.  Burgess,  85  Ala. 
192,  4  So.  733. 

In  detinue  against  a  sheriff  for  slaves 
taken  under  attachment  against  A.,  and 
claimed  by  plaintiff  as  his  own  property, 
in  order  lo  repel  the  idea  of  abandonment 
by  A.,  and  to  show  title  in  him,  it  was 
admissible  to  prove  that  while  in  pos- 
session he  had  mortgaged  them;  that 
when  on  the  steam  boat,  about  to  go  to 
California,  he  declared  his  intention  soon 
to  return;  and  that  plaintiff,  after  A.'s  de- 
parture, returned  ah  assessment  under 
oath  of  his  own  property,  in  which  said 
slaves  were  not  included.  Rowan  v. 
Hutchisson,  27  Ala.  328. 

On  the  trial  of  the  right  of  property 
between  attaching  creditors  and  a  claim- 
ant, the  creditors  must  prove  that  the 
property  in  controversy  belonged  to  the 
defendant,  in  attachment,  at  the  time  of 
the  levy,  and,  for  this  purpose,  they  may 
trace  the  title  from  the  original  owner 
to  the  defendant,  and  may  show  the  char- 
acter of  the  actual  possession  to  disprove 
ihe  authority  of  one  actually  in  posses- 
sion to  convey  or  assign  the  properly  to 
the  claimant,  and,  in  such  a  case,  any  evi- 
dence as  to  the  authority  of  the  person  in 
actual  possession  to  convey  the  property, 
or  as  to  the  consideration  of  the  convey- 
ance, and  its  amount,  is  admissible.  El- 
liott V.  Stocks  &  Bro.,  67  Ala.  290. 

Objections  were  properly  sustained  lo 
the  introduction  by  claimant  of  a  re- 
ceipted   bill    for    the    properly    attached. 


§  179  (2) 

dated  atter  the  levy.     Arnold  v.  Cofer,  33 
So.  S3».  135  Ala.  3S4. 

On  a  statutory  trial  of  the  right  of 
property  levied  on  by  attachment,  de- 
fendant, who  was  claimant's  husband, 
having  appeared  as  a  witness  for  claim- 
ant, and  having  admitted  on  cross-eicami- 
nation  (hat  he  bought  the  property,  was 
asked  on  redirect  examination  for  whom 
the  property  was  bought.  Held,  that  evi- 
dence that  defendant  had  listed  the  prop- 
erty with  the  tax  assessor  as  his  own  was 
properly  admitted  to  weaken  the  force  of 
the  husband's  testimony  that  the  prop- 
erty   was    that    of    his    wife.     Arnold    i: 

Cofer,  33  So.  539,   135  Ala.  364. 

When  the  parties  proceed  to  trial  on 
an  issue  whether  "the  brig  levied  on  was, 
at  the  date  of  the  levy,  subject  to  the  at- 
tachment," a  bill  of  sale  bearing  date  after 
the  levy  is,  prima  facie,  irrelevant,  as  be- 
ing outside  of  the  issue.  But  such  an  is- 
sue is  itself  immaterial.  Fontaine  v. 
Beers,  19  Ala.  7S2. 

Where  a  claim  is  made  by  one  who  al- 
leges that  he  sold  the  goods  attached  to 
defendant  because  of  fraudulent  repre- 
sentations as  to  his  ability  to  pay,  col- 
lections made  and  disposition  of  assets 
by  defendant  prior  to  levy  are  competent 
evidence  on  the  trial,  but  transactions 
subsequent  thereto  are  not.  Wollncr  t: 
Lehman,  85  Ala.  274,  4  So.  643. 

Where  the  plaintiff  is  seeking,  by  at- 
tachment, to  enforce  his  statutory  lien  for 
advances  to  make  a  crop  (Rev.  Code, 
§g  1858-1860),  and  the  claimant  shows  title 
in  himself,  by  a  mortgage  from  th.;  de- 
fendant made  prior  to  the  levy  of  the 
attachment,  the  plaintiff  may,  in  rebuttal, 
introduce  the  instrument  creating  his  lien 
for  advances  antecedent  to  the  date  of 
the  claimant's  mortgage.  Boswell  v.  Car- 
lisle, 55  Ala.  554. 

In  attachment,  a  claim  by  one  who  al- 
leges that  he  sold  the  goods  attached  to 
defendant  on  fraudulent  representations 
as  to  his  ability  to  pay,  questions  by 
claimant  as  to  whether  it  is  usual  or  safe 
to  invest  so  largely  in  such  goods,  con- 
sidering the  had  crop  year,  in  the  absence 
of  evidence  to  support  the  hypothesis,  are 
properly  excluded.     Woolner  v.  Lehman, 

B5  Ala,  274,  4  So.  643. 

It  having  been  shown  in  the  trial  of  the 
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right  of  property  in  cotton  levied  on  un- 
der an  attachment,  that  the  cotton  was 
a  part  of  a  crop  planted  and  partly  culti- 
vated by  the  defendant  on  rented  land, 
bnt  abandoned  by  him  before  its  matu- 
rity, and  afterwards  gathered  by  his  land- 
lord, who  had  re-entered,  the  (act  thai 
the  landlord,  after  the  crop  was  aban- 
doned, stated  to  the  plaint ifF,  who  was 
about  to  sue  out  an  attachment  against 
the  defendant  and  have  it  levied -on  the 
crop,  that  he  would  work  out  the  crop  and 
pay  plaintiff's  demand  against  the  de- 
fendant, on  the  faith  of  which  the  attach- 
ment was  not  then  sued  oul,  having  no 
tendency  to  show  that  the  title  to  the 
cotton  was  in  the  defendant,  or  that  the 
cotton  was  liable  to  the  attachment,  is 
inadmissible  for  the  plaintiff.  Shahan  v. 
Henberg,  etc.,  Co.,  73  Ala.  59. 

Affidavit  for  Attachment.— The  aflidavit 
for  attachment  is  not  admissible  in  evi- 
dence on  the  trial  of  the  claims  of  third 
persons  who  allege  that  they  had  pur- 
chased the  property  levied  on  before  the 
levy.  Dollins  V.  Pollock,  89  Ala.  3')1,  7 
So.  904. 

Claim  Bond. — On  the  trial  of  a  right  of 
property  in  an  attachment  suit,  for  dam- 
ages for  breach  of  warranty  of  title  in 
the  sale  of  personal  property,  the  claim 
bond  given  by  the  claimant  for  the  prop- 
erty levied  on  is  admissible  in  evide 
Guy  V.  Lee,  81  Ala.  163.  2  So.  273. 

When  goods  have  been  attached  as  the 
property  of  a  debtor,  and  another  per- 
son has  interposed  a  claim  to  them,  and 
has  executed  a  claim  bond  which  recites 
the  levy  and  the  interposition  of  the 
claim,  and  an  action  had  been  brought  to 
try  the  right  of  property  between  the  at- 
taching creditor  and  the  claimant,  the 
claim  bond  is  evidence  for  ihe  plaintiff  of 
the  levy  of  the  attachment.  And  if  a 
nes«  testifies  that,  on  the  day  on  which  the 
attachment  is  dated,  he  saw  the  o!iic( 
(he  having  since  died)  levy  an  attacl 
ment  against  the  defendants  in  favor  of 
the  plaintiff,  the  attachment  and  levy  may 
be  read  in  the  evidence,  although  not  in 
the  handwriting  of  the  officer.  Mayer  v. 
Clark,  40  Ala.  259. 

Inrentofie*. — When  an  inventory  is  at- 
tached by  the  sheriff  to  a  levy  of  an  at- 
tachment, and  made  a  part  thereof,  it  is 


competent  evidence  in  a  claim  suit  insti- 
tuted to  determine  the  rights  of  the  par- 
ties to  the  property  levied  upon.  Schloss 
V.  Inman,  30  So.  6GT,  129  Ala.  434. 

A  witness  who  helped  make  an  inven- 
tory of  a  stock  of  goods  levied  upon  un- 
der an  attachment,  who  has  knowledge 
of  the  value  of  a  portion  of  the  same, 
though  not  of  others,  can  state  what  the 
value  of  the  stock  as  a  whole  was.  as 
shown  in  the  inventory,  as  against  ob- 
jection that  the  testimony,  rather  than 
the  witness,  was  incompetent.  Schloss  v, 
Inman,   129   Ala.   424,  30  So.   HGT. 

Where  claimant  claims  under  a  bill  of 
sale  "per  inventory,"  evidence  that  the 
inventory  could  not  have  been  taken 
'within  the  alleged  time  is  admissible. 
Tobias  v.  Treist,  103  Ala.  664.  15  So.  914. 

On  the  trial  of  the  right  to  property, 
where  the  sheriff  in  levying  an  attachment 
on  property  in  possession  of  defendants, 
claiming  it  under  a  sale  from  an  insolvent 
debtor,  in  consideration  of  a  debt  to  them, 
makes  an  inventory  of  the  "reasonable 
market  value"  of  such  property  such  in- 
ventory is  admissible,  as  tending  to  ihow 
an  absolute  purchase  of  such  property  by 
defendants  at  a  price  near  its  market 
value.  Roswald  v.  Hobbie,  85  .\la.  73,  4 
So.  177. 

Value  of  Property. — Where,  in  pro- 
ceeding by  a  claimant  to  establish  his 
right  to  attached  property,  consisting  of 
merchandise,  there  is  evidence  of  its  value 
six  months  prior,  and  of  the  amount  of 
goods  bought  subsequent  thereto,  and 
that  the  amount  of  the  sales  was  always 
deposited  in  bank,  evidence  of  the  amount 
of  such  deposit  is  admissible  to  prove  the 
present  value  of  the  goods.  Tobias  v. 
Treist,  103  Ala.  6S4,  15  So.  914. 

Claim  of  Exemptions.  —  Defendant's 
claim  of  exemptions,  which  was  cotitem- 
poraneous  with  her  sale  of  the  attached 
goods  to  claimant  and  defendant's  fail- 
ure, was  properly  admitted  in  evidence  on 
the  trial  of  the  right  of  property  between 
plaintiff  in  attachment  and  claimant. 
Weinstein    &   Sons   v.    Yielding    Bros.    & 

Co.,    167    Ala.    347,    52    So.    591. 

Receipt  of  Money  by  Defendant  Since 
Hairiage  with  Claimant. — Where  claim- 
ant of  attached  property  was  defendant's 
wife,  and  the  property  consisted  of  house- 
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hold  goods  and  a  cow  and  a  yearling,  evi- 
dence introduced  by  plaintiff  was  properly 
admitted  as  to  money  received  by  the  de- 
fendant since  his  marriage  with  claimant. 
Arnold  v.  Cater.  33  So.  539,  135  Ala.  364. 

Harriage  of  Defendant  Immaterial.— 
In  proceedings  On  a  claim  by  third  parties 
to  property  levied  on  by  plaintiff  in  at- 
tachment against  S.  L.  W.,  it  was  irama- 
Cerial  whether  S.  L.  W.  was  a  man  or 
woman;  no  question  of  coverture  being 
involved.  Weinstein  &  Sons  v.  Yielding 
Bros.  &  Co..  167  Ala.  347,  52  So.  591. 

Declarations  and  Conduct  of  Defend- 
ants.— On  a  statutory  trial  of  the  right  of 
property  in  a  stock  of  goods,  on  which 
an  attachment  had  been  levied,  the  dec- 
larations and  conduct  of  the  defendants 
in  attachment  proved  by  the  sheriff  tran- 
spiring after  the  transfer  to  the  claimant 
and  after  the  levy,  and  not  accompany- 
ing, qualifying,  or  explaining  any  mate- 
rial fact  in  the  case,  are  not  admissible  in 
evidence.  FuUiam  v.  Newberry,  41  Ala. 
168. 

On  the  trial  of  the  right  of  property  in 
a  vessel  on  which  an  attachment  has  been 
levied,  and  a  claim  interposed  under  the 
statute.  plaintilTs  may  prove  directions 
given  to  the  captain  of  the  vessel  by  de- 
fendant in  attachment,  before  the  levy, 
under  which  the  former  acted.  Fontaine 
V.  Beers,  19  Ala.  TS3. 

Proof  of  Identity  of  Property. — !n  a 
suit  between  an  attaching  creditor  and 
the  person  claiming  the  property  by  vir- 
tue of  a  sale  by  defendants,  thouRh  it 
may  be  unnecessary  for  the  plaintiff  to 
prove  the  identity  of  the  property  levied 
on,  the  admission  of  such  evidence,  at 
his  instance,  is  not  erroneous.  Mayer  v. 
Clark.  40  Ala.  259. 

Proof  of  Notes  as  Evidence  of  Original 
Debt  and  Their  Consideration, — In  a  suit 
between  an  attaching  creditor  and  the 
person  claiming  the  property  by  virtue 
of  a  sale  by  defendants,  there  was  no  er- 
ror in  permitting  the  plaintiff  to  prove  the 
notes  on  which  his  suit  was  founded  or 
their  consideration.  Mayer  v.  Clark,  40 
Ala.  259. 
§  179  (3)   Weictit  and  Sufficiency. 

Possession  of  Defendant  Constituting 
Prima  Facie  Case  against  Claimant. — 
Plaintiff  in  attachment  generally  makes  a 


prima  facie  case  as  against  a  claimant  of 
the  properly  levied  on  by  showing  (hat 
the  property  was  in  the  possession  of  de- 
fendant at  the  time  of  the  levy.  Roberts, 
Long  &  Co.  V.  Ringemann.  40  So.  Bl,  14S 
Ala.  67S. 

Sufficiency  of  Evidence  as  to  Owner- 
ship.—Claim  of  title  by  a  third  person  to 
goods  taken  in  attachment  need  not  be 
proven  beyond  a  doubt.  Wollner  v.  I,eh- 
man,  85  Ala.  274,  4  So.  643. 

Sufficiency  of  Proof  as  to  Debt  Owing 
by  Defendant— On  the  trial  of  the  right 
of  property  levied  on  by  attachment,  to 
which  a  claim  has  been  interposed,  under 
the  statute  the  plaintiff  need  not  produce 
any  other  proof  of  indebtedness  than  the 
attachment  affords.  Butler  v,  O'Brien.  5 
Ala.  316. 

As  between  the  plaintiff  in  attachment 
and  a  claimant  under  purchase  from  the 
defendant,  the  attachment  itself  is  suffi- 
cient proof  of  the  plaintiff's  debt  against 
the  defendant.  Pulliam,  etc.,  Co.  *.  New- 
berry, 41  Ala.  168,  169. 

Levy  of  Process.— On  the  trial  of  the 
right  of  property  between  a  claimant  of 
attached  goods  and  the  plaintiff  in  attach- 
ment, plaintiff  must  prove  the  levy  of 
process  to  make  out  a  prima  facie  case, 
and  was  not  entitled  to  recover  where  no 
attachment  or  levy  were  shown  to  have 
been  made.  M.  Weinstein  &  Sons  v. 
Yielding  Bros.  &  Co.,  52  So.  591,  167  AU. 

347. 

When  the  claimant's  bond  and  affidavit 
recite  the  levy,  by  a  constable  named,  of 
an  attachment  in  the  suit  of  plaintiff 
against  the  debtor,  plaintiff  is  not  bound, 
on  certiorari  in  the  circuit  court,  to  pro- 
duce other  evidence  of  these  facts.  Scha- 
mragel  v.  Whitehurst,  103  Ala.  260,  15  So. 
611. 

Notice  of  Insolvency. — On  a  claim  by  a 
third  person  in  attachment,  it  appeared 
that  defendant  was  indebted  to  a  corpora- 
tion which  was  indebted  to  claimant,  and 
that,  by  mutual  agreement,  the  debts  were 
paid  by  delivery  from  defendant  to  claim- 
ant of  a  quantity  of  pig  iron.  There  was 
evidence  that  defendant  was  insolvent 
when  the  iron  was  delivered,  but  that  it 
continued  to  do  business  for  a  month, 
until  an  attachment  on  the  iron  was  lev- 
ied.     Claimant   denied    notice    of  insol- 
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vency,  and  it  was  shown  that,  though 
claimant  had  access  to  the  books  of  the 
other  corporation,  such  books  did  not 
show  the  condition  of  defendant.  It  was 
also  shown  that  claimant  was  a  relative 
of  one  who  had  a  controlling  interest  in 
defendant  and  the  other  corporation. 
Held,  that  the  evidence  failed  to  show 
notice  of  insolvency.  Mary  Lee,  etc.,  R. 
Co.  V.  Knox.  110  Ala.  632,  16  So.  67. 
§  180. Conduct  of  Trial  or  Hearing. 

Accrual  or  Release  of  Action  in  Gen- 
eraL — Where  a  bond  is  executed  under 
an  order  in  chancery,  conditioned  that 
certain  slaves,  that  had  been  seized  to 
satisfy  such  decree  as  might  "be  rendered 
in  the  suit,"  should  be  returned  if  the  de- 
cree contemplated  their  return,  the  bond 
is  not  annulled,  or  the  liability  of  the  ob- 
ligors restricted  or  impaired,  by  an  amend- 
ment of  the  bill  which  merely  associates 
other  parties  with  the  complainant  (the 
obligee),  without  varying  the  frame  of 
the  bill  or  extending  or  limiting  the  lia- 
bility of  the  obligors.  Falls  v.  Weis- 
singer.  11  Ala.  801, 
§  181.  QuesdoiiB  for  Jury. 

In  General. — On  the  trial  of  a  claim  in- 
terposed to  property  levied  on  by  attach- 
ment, evidence  considered,  and  held  that 
claimant  was  entitled  to  a  submission  of 
question  to  the  jury.  Ringemann  v. 
Wiggs  Bros.,  40  So.  333,  146  Ala.  685. 

Fraud.— On  a  statutory  trial  of  the 
right  of  property,  where  the  issue  is  as 
to  whether  the  claimant  had  a  right  to 
rescind  the  sale  of  goods  to  the  defendant 
in  attachment,  and  there  is  evidence  from 
which  the  jury  might  have  concluded 
that  the  purchaser  of  the  goods  was  in- 
solvent at  the  time  he  purchased  from 
the  claimant,  that  he  then  had  no  inten- 
tion of  paying  for  the  goods  or  reason- 
able expectation  of  being  able  to  pay  for 
them,  and  that  he  failed  to  communicate 
these  facts  to  the  ctaimAnt,  and  it  is  fur- 
ther shown  that  the  claimant  sought  and 
obtained  independent  information  as  to 
the  purchaser's  financial  condition  before 
shipping  the  goods,  but  it  does  not  af- 
firmatively appear  that  the  claimant  acted 
solely  upon  this  independent  information, 
and  not  upon  the  alleged  fraud  of  the 
purchaser,   it   is  a  question   for  the  jury 


to  determine  as  to  whether  the  claimant 
was  induced  by  the  alleged  fraud  to  make 
the  sale,  if  they  believe  the  purchaser  had 
been  guilty  of  fraud,  or  by  such  independ- 
ent information,  and  therefore  the  affirm- 
ative charge  should  not  be  given.  Union 
Mfg.  &  Commission  Co.  v.  East  Alabama 
Nat.  Bank,  29  So.  781,  129  Ala.  202. 
g  1B3.  —  Instructions. 

Argumentative  IiMtructions. — An  in- 
struction that  the  jury  "may  look  to  the 
assessment  of  P.  [defendant]  of  the  prop- 
erty, "  "  •  in  connection  with  all  the  other 
evidence,  to  determine  whose  property  it 
was  when  levied  upon."  while  argumenta- 
tive, and  perhaps  calling  for  an  explana- 
tory charge,  was  not  reversible  error. 
Arnold  V.  Cofer,  33  So.  539,  135  Ala.  364. 

An  instruction,  required  by  claimant  of 
attached  property,  that  possession  of  per- 
sonalty is  prima  facie  evidence  of  title, 
and  that  the  jury  might  "look  to  the  fact, 
if  it  be  a  fact,"  that  claimant  was  living 
on  her  own  premises,  where  the  property 
was  also  situated,  to  determine  in  whose 
possession  it  was,  was  properly  refused 
as  argumentative.  Arnold  v.  Cofer,  33  So. 
539,    135   Ala.   364. 

Sale  to  Innocent  Purchaser.— A  charge 
that  claimant  in  attachment  can  not  re- 
cover if  there  has  been  a  sale  of  the  goods 
by  defendant  to  an  innocent  purchaser 
without  knowledge  of  the  claim  is  im- 
proper; such  sale  being  no  part  of  the  is- 
sue.    Wollner  v.  Lehman,  85  Ala.  874,  4 

So.    643. 

Sale  without  Delivery. — A  charge  that, 
if  a  sale  by  defendant  was  without  de- 
livery, it  passed  no  title,  and  claimant  was 
entitled  to  recover,  not  only  presents  an 
immaterial  issue,  but  does  not  state  the 
elements  essential  to  claimant's  right  to 
recover,  and  is  properly  refused.  Woll- 
ner V.  Lehman.  85  Ala.  274,  4  So.  643. 

Parties. — Where  there  was  evidence  to 
show,  in  a  case  of  the  trial  of  the  rights 
of  property,  that  claimant  did  business  in 
St.  Louis  under  the  name  of  "B.  &  Co.," 
and  sent  out  circulars  claiming  a  branch 
house  in  Chicago,  some  of  which  plaintiff 
received,  and  plaintiff  attached  the  prop- 
erty in  dispute  as  the  property  of  B.  & 
Co.  of  Chicago,  it  was  not  error  to  in- 
struct the  jury  that  if  they  believed  B.  & 
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Co.  of  St.  I^uis  and  B.  &  Co.  of  Chicago 
were  one  and  the  same  firm,  and  that 
plaintiff  was  induced  to  deal  with  B.  & 
Co.  of  Chicago  in  consequence  ot  such 
circulars,  plaintiff  was  entitled  to  recover. 
Zeiner  v.  Mims.  06  Ala.  3B5,  11  So.  30S. 

Excessive  Levy. — In  an  action  for  con- 
version, plaintiff,  a  mortgagee,  claimed 
ownership  ot  goods  taken  from  her  by  at- 
tachment against  the  mortgagor,  against 
whom  the  attaching  creditor  claimed  a 
landlord's  lien.  The  court  instructed  that 
the  attaching  creditor  would  be  liable  for 
the  invasion  of  plaintiff's  possession  under 
a  bona  fide  claim  ot  title  if  the  levy  ot 
attachment  was  on  property  in  excels  of 
his  claim,  and  if  there  was  a  material  ex- 
cess he  would  be  liable,  though  he  had  a 
just  debt  and  a  valid  lien  and  though  the 
property  may  have  exceeded  $1,000  in 
value,  the  amount  of  the  mortgage  debt. 
Held  erroneous  tor  authorizing  recovery, 
though  plaintiff's  claim,  while  bona  lide, 
might  have  been  constructively  fraudu- 
lent and  not  enforceable  as  to  the  attach- 
ing creditor  because  of  the  value  of  the 
goods  being  unreasonably  in  excess  of 
the  mortgage  debt  which  plaintiff  claimed 
was  the  sole  consideration  of  a  sale  of 
the  goods  10  her  by  the  mortgagor. 
Brock  V.  Young  (Ala.  App.),  62  So.  326. 

An  instruction  defining  an  excessive 
levy  ot  attachment  as  on  goods  ot  value 
more  than  sufiicient  to  satisfy  the  debt 
should  have  included  cost  of  levy,  care 
of  goods,  etc..  Brock  v.  Young  (Ala. 
App.),  62  So.  336. 
§  IBS. Verdict  or  Findings. 

Estimation  of  Value  of  Property.— In 
a  trial  ot  the  right  of  property  attached, 
the  estimate  by  the  jury  of  the  vaUie  of 
the  property  contained  in  the  verdict  is 
mere  surplusage.  Seamans  v.  While,  8 
Ala.  656;  Powell  *.  Hadden.  31  Ala.  745. 

The  object  of  the  statute  (Code,  §  4143) 
requiring  the  jury  in  a  claim  suit  to  as- 
sess the  separate  value  of  each  article 
claimed  is  to  enable  the  claimant  to  re- 
turn the  property  either  in  whole  or  in 
part,  and,  if  the  claimant  had  disposed 
of  all  the  goods  before  the  trial,  he  is 
not  prejudiced  by  a  failure  to  assess  the 
separate  value   of  each   article.     Schloss 

!■.   Inman,   129   Ala.  424,  30  So.  667. 

As,  in  a  statutory  claim  suit,  the  jury 
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is  only  required  to  assess  the  value  of  the 
articles  separately  when  such  assessment 
is  practicable,  if  the  jury  fail  to  make 
such  assessment  it  will  be  presumed,  on  - 
a  motion  in  arrest  of  judgment,  that  it 
was  impracticable  to  make  it.  Jordan  v. 
Collins,  107  Ala.  S7S,  18  So.  137. 

Direction  of  Court. — In  a  statutory 
claim  suit,  a  charge  that,  it  the  jury  find 
that  at  the  time  of  the  levy  of  the  attach- 
ment the  property  was  not  in  defendant's 
possession,  the  verdict  must  be  for  claim- 
ants, was  properly  refused.  Jordan  v. 
Collins,  107  Ala.  572,  18  So.  137. 

g  1S4.   Judgment   and   Enforcement 

Thereof. 

In  General. — The  claim  suit  is  wholly 
independent  ot  the  attachment  suit,  at 
least  so  long  as  it  is  pending.  If  the 
claim  suit  is  determined  against  the  claim- 
ant, the  proper  judgment  is  a  condemna- 
tion of  the  property,  viz.  that  it  is  sub- 
ject to  the  levy  of  the  attachment,  and 
may  be  sold  to  satbfy  the  judgment  in 
the  attachment  suit,  if  one  then  exists  or 
is  afterwards  obtained.  Seamans  v. 
White,  8  Ala.  656. 

Condemnation  of  Property. — Where 
the  claimant  of  property  levied  on  under 
attachment  against  another  is  defeated 
upon  trial  ot  the  right  ot  property,  the 
proper  judgment  is  the  condemnation  of 
the  property  to  the  satisfaction  of  the  at- 
tachment.    Gray  v.   Raiborn,  53  Ala,  40. 

It  was  error  to  render  judgment  against 
the  obligors  on  the  claim  bond;  the  ap- 
propriate judgment  being  a  condemna- 
tion of  the  property:  that  it  is  subject  to 
the  attachment,  and  is  condemned  to  the 
satisfaction  of  the  judgment  which  has 
been  or  may  be  rendered.  Arnold  v. 
Cofer,  33  So.  539,  135  Ala.  364. 

On  the  entry  of  judgment  in  favor  of 
an  attaching  creditor  on  a  trial  of  the 
right  of  property  between  him  and  a 
third  person  claiming  the  attached  prop- 
erty, judgment  of  condemnation  ot  the 
property  in  suit  may  be  entered,  where 
the  attaching  creditor  has  already  recov- 
ered judgment  in  the  attachment  suit. 
Rogers  v.  Bailey.  25  So.  909,  121  Ala.  314. 

"Upon  the  trial  of  the  right  ot  prop- 
erty levied  on  by  attachment,  it  the  issue 
be  found  against  the  claimant,  the  ap- 
propriate judgment  is  a  t 
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the  property;  that  it  is  subject  to  the 
levy  of  the  attachment,  and  is  condemned 
to  the  satisfaction  of  the  judgment  which 
has  been  or  may  be  obtained.  A  judg- 
ment that  the  clainiant  and  his  surety  or 
sureties  in  the  claim  bond  pay  the  plain- 
tiff in  attachment  the  value  of  the  prop- 
erty, as  assessed  by  the  jury,  is  crro- 
neons.  The  sureties  in  the  claim  bond  be- 
come liable  when  the  claimant  fails  to 
deliver  the  property  to  the  sheriff.  The 
failure  renders  it  the  duty  of  the  sheriff 
to  return  the  bond  forfeited,  and  then 
execution  thereon  may  issue  against  the 
principal  and  sureties."  Seise)  v.  Folmar, 
103  Ala.  461,  li  So.  860.  85S. 

Jndgment  When  No  Jttdpnent  Has 
Been  Rendered  in  Attachment  Suit. — 
Plaintiff,  if  the  issue  is  found  in  his  favor, 
is  entitled  to  a  judgment  that  the  prop- 
erty is  subject  to  his  attachment  and  to 
the  satisfaction  of  his  judgment,  if  one 
has  been  or  shall  be  obtained,  though  at 
the  time  of  trial  of  the  claim  suit  no  judg- 
ment had  been  rendered  in  the  attach- 
ment suit.  Roberts  v.  Burgess,  S5  Ala. 
198,  4  So.  733. 

Persona]  Judgment. — Where  the  ver- 
dict is  rendered  for  the  attachment  plain- 
tiff before  he  has  recovered  judgment 
against  defendant,  a  personal  judgment 
against  the  claimant  is  erroneous.  To- 
bias V.  Treist,  103  Ala.  664,  IS  So.  014. 

Entering  Judgment  against  Surety  or 
Claim  Bond. — A  security  in  a  claim  bond 
is  not  a  party  to  the  issue  formed  to  try 
the  right  of  property;  and,  unless  it  is 
affirmatively  shown  by  the  record  that 
he  appeared  and  assented  to  it,  it  is  er- 
ror to  render  judgment  against  him. 
Gayle  v.  Bancroft,  IT  Ala.  351. 

Jodgmcnt  Where  Property  Claimed 
Has  Been  Destroyed.— The  death  of  the 
animal  attached,  before  the  trial  of  the 
claim  suit  does  not  affect  the  right  of  re- 
covery. Derrett  ».  Alexander,  23  .\la. 
265. 

Entry  of  Judgment  against  Sureties  on 
Replevy  Bond. — On  trial  of  a  right  of 
property,  if  it  is  found  subject  to  an  at- 
tachment, it  is  error  to  render  judgment 
in  the  claim  suit  against  the  sureties  on 
the  replevy  bond.  Derrett  f.  Alexander, 
21  Ala,  265. 
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Failure  of  Plaintiff  to  Revive  Action 
against  Defendant's  Personal  Representa- 
tive.— A  plaintiff  is  not  entitled  to  attach 
property,  as  against  a  statutory  claimant, 
where  defendant  dies  after  certiorari  by 
claimant  to  review  a  justice's  judgment 
condemning  the  property  to  the  payment 
of  a  judgment  for  plaintiff,  and  plaintiff 
fails  to  revive  the  action  against  defend- 
ant's personal  representative  within  the 
time  required  by  Code  1886,  §  2603,  in 
view  of  §  3013,  providing  for  the  issuance 
of  an  execution  against  a  claimant,  to 
whom  attached  property  has  been  deliv- 
ered, on  the  recovery  of  judgment  tty 
plaintiff  against  defendant  in  attachment. 
Cofer  V.  Reinschmidt,  25  So,  769,  121  Ala. 
252. 

Clerical  Errors  Amendable. — On  the 
trial  of  right  of  property  attached,  judg- 
ment against  the  claimant  for  the  assessed 
value  thereof  i^  a  clerical  misprision, 
amendable  on  motion  in  the  court  below. 
Gray  v.  Raiborn,  53  Ala.  40.  See  Seise! 
V.  Folmar,  103  Ala.  491,  15  So.  850,  852. 

Execution. — If  the  claim  suit  is  deter- 
mined against  the  claimant,  and  judgment 
entered  subjecting  the  property  to  the 
levy  of  an  attachment,  though  the  prop- 
erty may  be  sold  to  satisfy  the  judgment 
in  an  attachment  suit  if  one  exists  or  is 
afterwards  obtained,  no  execution  can  is- 
sue upon  the  judgment  except  for  the 
costs  of  the  claim  suit.  Seamans  v.  White, 
8  Ala.  656. 

Where  attached  property  is  claimed  by 
a  third  person,  who  gives  the  required 
claim  bond,  and  thereafter  the  attaching 
creditor  prevails  on  a  trial  of  the  right 
of  properly  between  him  and  the  claim- 
ant, it  is  error  to  direct  the  issuance  of 
an  execution  before  the  return  of  the 
claim  bond  forfeited.  Rogers  v.  Bailey, 
28  So.  909,  121  Ala.  314. 
§  186.  .  Appeal 

Presumptions  on  Appeal. — Where  the 
verdict  in  an  action  to  determine  the 
right  of  property  between  an  attaching 
creditor  and  a  claimant  describes  the 
property  as  a  sawmill,  consisting  of  a 
boiler,  engines,  and  fixtures,  but  does  not 
assess  each  item  of  the  property  as  re- 
quired by  Code,  §  4143,  when  practicable, 
it  will  be  presumed  on  appeal,  in  the  ab- 
sence of  contrary  evidence,  that  such  as- 
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sessment  w^  impracticable.  Massillon 
Engine  &  Thresher  Co.  v.  Arnold,  38  So. 
594,  133  Ala.  368. 

Where  it  appears  from  a  recital  in  a 
verdict  not  assessing  each  item  oE  prop- 
erty, as  required,  when  practicable,  by 
Code.  5  4143,  in  a  trial  of  the  right  to 
property,  that  there  was  an  agreement  of 
the  parties,  by  which  the  jury  was  to  be 
governed  in  their  findings,  it  will  be  pre- 
sumed on  appeal,  in  the  absence  of  a 
contrary  showing,  that  the  agreement  dis- 
pensed with  the  necessity  of  assessing 
each  separate  item  of  the  property.  Mas- 
sillon Engine  &  Thresher  Co.  v.  Arnold. 
32  So.  594,  133  Ala.  368. 
%  186.  Operation  and  EfFect  of  Detenni- 
oation. 

Admisuons  bj  Claimant. — By  the  in- 
terposition of  a  claim  suit  under  the  stat- 
ute (Code,  §  4141),  where  an  attachment 
has  been  levied,  the  claimant  is  held  to 
admit  both  the  indebtedness  claimed  by 
the  plaintiff  in  attachment  and  the  fact 
that  a  levy  was  made.  Schloss 
man,  30  So.  667,  129  Ala.  424. 

Effect  of  Judgment  on  Other  Isaues.— 
While  a  statutory  trial  of  the  right  of 
property  is  a  suit  dependent  or  collateral 
to  the  main  suit  in  which  is  issued  the 
process  levied  upon  the  property  claimed, 
it  is,  as  between  the  plaintiff  and  the  de- 
fendant, separate  and  distinct  and  inde- 
pendent to  the  main  suit,  with  distinct 
and  independent  issues;  and,  therefore, 
the  judgment  in  the  claim  suit  is  not,  in 
any  way,  decisive  of  the  right  of  plain- 
tiffs recovery  against  the  defendant  ir 
the  main  suit.  Wheeles  v.  New  Yorlc 
Steam  Dye  Works,  29  So.  793.  129  Ala. 

393. 

Certain  slaves  were  mortgaged  by  A. 
to  B..  by  deed  dated  in  February,  1841, 
to  secure  two  promissory  tfotes,  maturing 
on  the  15th  of  August  of  the  same  year. 
These  slaves  were  levied  on  in  March, 
1841.  by  attachments  at  the  suit  of  C. 
and  others,  and  a  claim  interposed  pursu- 
ant to  the  statute,  by  the  mortgagee,  to 
try  the  right  of  property.  A  trial  was  ac- 
cordingly had,  and  the  slaves  adjudged 
liable  to  the  payment  of  A.'s  debts.  Aft- 
erwards the  mortgagee  filed  his  bill  in 
equity,  alleging  that  the  validity  of  the 
mortgage    was    not   controverted    by    the 


plaint  ids  in  attachment,  but  was  rejected 
by  the  court,  as  evidence,  on  the  trial  of 
the  right,  at  the  instance  of  the  plaintiffs, 

the  ground  merely  that  it  did  not  lend 

prove  the  issue  on  the  part  of  the 
claimant,  which  was  whether  A.  had  such 

interest  in  the  slaves  as  was  subject  to 
the  attachments.  The  plaintiffs  in  the 
attachments  and  the  mortgagor  were 
made  defendants  to  the  bill,  which  prayed 

foreclosure  of  the  mortgage,  and  that 
the  judgment  upon  the  trial  of  the  right 
of  ■  property  might  be  enjoined,  etc. 
Held,  that  the  judgment  by  which  the 
slaves  were  determined  to  be  liable  to 
the  attachments  did  not.  under  the  facts 
alleged,  impair  the  equity  of  the  bill.  Ans- 
ley  V,  Pearson.  8  Ala.  431. 

Qusere.  where  several  levies  are  made 
upon  the  same  property  >bt  the  same 
time,  and  several  trials  of  the  right  are 
had,  if  upon  verdict  of  condemnation,  the 
jury  assess  the  full  value  of  the  property, 
in  each  case,  and  judgments  are  rendered 
accordingly,  it  is  not  competent  tor  the 
court,  in  which  the  trials  are  had,  to  cor- 
rect its  judgment,  so  that  the  claimant 
may  not  be  charged  beyond  the  value  of 
the  property.  Ansley  v.  Pearson,  8  Ala. 
431. 

IX.     RETURN. 
§  1B7.    Officer  Who  Must  Uakc 

Successor  to  Sheriff.— The  successor  in 
office  to  the  sheriff  who  levied  a  writ  of 
attachment  may  make  the  return.     Car- 
ter V.  O'Bryan,  105  Ala.  305,  16  So.  894. 
§  1S8.   Form  and  RequisitcB. 

Description  or  Schedule  of  Property  or 
Interest — An  attachment  ought  not  to 
be  quashed  because  the  articles  of  per- 
sonal property  taken  are  not  specifically 
described  in  the  return.  Green  v.  Pyne, 
1  Ala.  235. 

The  sheriff's  return,  stating  that  he  had 
levied  the  same  on  four  horses,  describ- 
ing their  colors,  as  the  property  of  de- 
fendant, is  sufficient.  Fleming  v.  Surge, 
6  Ala.  373. 
S  189.  Amendment 

ASectine  Established  Rights.— The 
sheriff's  return  of  the  levy  of  an  attach- 
ment sued  out  by  a  landlord  against  the 
crop  of  his  tenants  may  be  amended  after 
judgment  so  as  to  show  that  the  crop  lev- 
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5  IftO.    Defects,   Objections,  and  Waiver. 

Aider  by  Extrinsic  Evidence. — The  re- 
turn of  the  sheriff  is  not  conclusive  as  to 
the  amount  of  g^oods  seized,  and  it  is  com- 
petent to  show  that  other  goods,  omitted 
from  the  inventory,  were  also  seized. 
Jefferson  County  Sav.  Bank  v.  Eborn,  84 
Ala,  529,  4  So.  386. 

In  an  action  on  an  attachment  bond 
for  wrongfully  suing  out  the  writ,  plain- 
tiff may  show  what  property  was  seized 
and  delivered  to  plaintiff  in  attachment, 
though  the  return  to  the  writ  is  silent  as 
to  such  property,  or  has  been  altered  so 
as  to  omit  it.  Hensley  v.  Rose,  76  Ala. 
373. 

In  assumpsit  aided  by  judicial  attach- 
ment, the  sheriff  returned  on  the  writ 
that  by  virtue  thereof  he  had  levied  on 
and  taken  certain  negroes,  "and  the  same 
were  replevied  by  a  bond  given  by  de- 
fendant." Held,  that  the  replevin  bond 
was  no  part  of  the  record,  and  hence 
could  not  be  considered  for  the  purpose 
of  explaining  or  contradicting  the  rest  of 
the  return.  Kirksey  v.  Bates,  1  Ala.  303. 
$  191.   Construction. 

Preaomptions.— Where  the  return  prop- 
erly describes  the  property,  it  will  be 
presumed  to  have  been  attached  as  that 
of  defendant. —  Bickerstaff  v.  Patterson,  8 
Port.   245;   King  v.   Bucks,  11   Ala.   217. 

The  sheriffs  return  stated  "that  defend- 
ant had  personal  notice  of  the  levy  of 
this  attachment."  Held  that,  on  the  pre- 
sumption that  sworn  officers  discharge 
their  duty  lawfully,  the  return  cottiplies 
with  provisions  of  Code  1876,  §  3260,  re- 
quiring written  notice  of  levy  to  defend- 
ant. Fears  V.  Thompson,  83  Ala.  2B4,  3 
So.  719. 

§  189.  Operation   and   Effect. 

Conclusiveness  of  Facts  Recited  in 
GeocraL — So  long  as  the  return  of  a 
sheriff  is  permitted  to  remain,  it  mu^t  be 
taken  to  be  true  for  all  purposes,  both 
as  it  respects  the  sheriff,  apd  parties 
claiming  rights  under  it.  Clarke  V.  Gary, 
11  Ala,  98. 

The  return  of  the  sheriff  to  a  judicial 
attachment      against     three      defendants, 


that,  by  virtue  of  the  writ  he  had  levied 
on  certain  slaves,  and  that  the  same  were 
replevied  by  the  bond  of  "defendant,"  is 
conclusive  to  show  that  the  slaves  were 
the  property  of  all  defendants.  Kirksey 
V.  Bates,  l  Ala.  303. 

Effect  as  to  Other  Liens  or  Rights. — 
The  omission  of  the  sheriff  to  return  an 
ancillary  attachment  which  he  had  levied, 
until  after  the  judgment  was  obtained, 
will  not  affect  the  lien  of  plaintiff  in  at- 
tachment, he  not  being  privy  to,  or  con- 
senting to,  the  act  of  the  sheriff.  The 
return,  when  made,  relates  back  to  the 
time  of  the  levy.  Reed  v.  Perkins,  14 
Ala.  231. 

Contradicting  by  Extrinsic  Evidence. — 
Where  a  return  of  the  sheriff  fixes  on 
him  a  liability  to  plaintiff,  it  is  not  com- 
petent for  him,  in  a  suit  by  the  Utter, 
founded  on  such  return,  to  prove  that  it 
is  incorrect.  In  such  case  a  direct  ap- 
plication for  leave  to  amend  the  return 
should  be  made  to  the  court  whence  the 
process  issued.  Governor  v.  Bancroft, 
16  Ala.  60S. 

In  an  action  against  the  sheriff,  for 
making  an  insufficient  levy  on  an  attach- 
ment, he  can  not  show  that,  by  the  mis- 
take of  a  deputy,  a  return  was  made  on 
the  attachment  of  an  inferior  slave  not 
levied  on,  while  a  slave  valuable  enough 
to  satisfy  plaintiff's  demand  was  in  fact 
levied  on.  The  return  must  be  taken  as 
true  till  impeached  directly.  Clarke  v. 
Gary,  11  Ala.  98. 

X.      LIABILITIES     ON     BONDS     OR 
UNDERTAKINGS. 

As  to  effect  of  bankruptcy,  see  the  ti- 
tle BANKRUPTCY.  As  to  liabilities  on 
bonds  or  undertakings  in  justices  courts, 
see  the  title  JUSTICES  OF  THE 
PEACE. 

§  18S.  Accrual  or  Release  of  Liability  by 
Breach  or  Fulfillment  of  Conditions. 

§  IM. Bonds    or    Undertakings    to 

Proctu-e  Attachment. 

As  to  limitations,  see  post,  "Time  to 
Sue  and  Limitations,"  §  207. 

Persons  'Liable. — A  corporation  may 
be  liable  in  exemplary  damages  for 
wrongful  attachment.  Jefferson  County 
Sav.    Bank   v.    Eborn,   84   Ala,    529,   4    So. 
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§  194 


Creditors,  acting  separately  and  with- 
out concert,  though  simultaneously,  sued 
out  attachments,  which  were  simultane- 
ously levied  on  property  which  they  were 
justified  in  believing  had  been  trans- 
ferred by  their  common  debtor  in  fraud 
of  their  rights,  and,  having  each  indem- 
nified the  sheriff,  sold  the  property,  and 
applied  the  proceeds  in  payment  of  their 
respective  demands.  The  purchaser  from 
the  debtor,  in  an  action  on  the  indemni- 
fying bond  of  one  of  the  attaching  cred- 
itors, recovered  damages  for  the  wrong- 
ful taking  and  sale  of  the  attached  prop- 
erty. Held,  that  the  levy  of  the  several 
attachments  was  a  single  tort,  and  there- 
fore constituted  a  single  cause  of  action, 
for  which  the  attaching  creditors  were 
jointly  and  severally  liable.  Vandiver  v. 
Pollak,   107  Ala.  547,  19  So.   180. 

"The  general  rule  is  that  the  principal 
is  not  responsible  for  the  malice  or  vex- 
atious conduct  of  the  agent  suing  out  the 
attachment,  unless  he  procures,  author- 
izes, or  ratifies  such  conduct.  In  the  ab- 
sence of  a  statutory  ground  far  the  issue 
of  an  attachment,  the  principal  would  be 
liable  for  actual  damages,  but  is  not  lia- 
ble for  vindictive  damages,  unless  he  is 
without  probable  cause  for  believing  that 
grounds  for  suing  out  the  attachment  ex- 
isted, or  had  knowledge  of  the  facts  re- 
lied on,  and  there  is,  in  truth,  no  ground 
for  the  attachment."  Baldwin  v.  Walker, 
91  Ala.  438,  8  So.  364.  366,  cited  on  this 
point  in  note  in  39  L.  R.  A.  275,  280. 

The  mere  fact  that  a  creditor  provides 
security  on  an  attachment  bond  by  re- 
quest of  his  attorney,  without  knowledge 
either  of  the  ground  on  which  the  attach- 
ment was  sued  out  or  of  any  malicious  oi 
vexatious  conduct  on  the  part  of  his 
agent  whom  he  has  authorized  to  collect 
the  debt  is  not  a  ratification  of  such  ma- 
licious conduct  so  as  to  make  the  cred- 
itor responsible  for  vindictive  damages. 
Baldwin  v.  Walker,  91  Ala.  428,  8  So.  364. 

Where  the  attachment  was  wrongful 
and  without  probable  cause,  and  after 
levy  was  made  the  attaching  creditors 
were  informed  of  all  that  had  been  done 
by  their  agent,  and  ratified  his  conduct, 
they  would  be  liable  for  damages,  and 
recovery  would  not  be  limited  to  actual 
damages.      Baldwin    v.    Walker,    94    Ala. 


514,  10  So.  391.    See  S.  C,  91  Ala.  428.  8 

So.   364. 

A  creditor  who  seeks  to  proceed  in  the 
collection  of  his  debt  by  the  use  of  the 
harsh  process  of  attachment  undertakes 
'  that  some  one  of  the  causes 
which  would  authorize  the  issue  of  an 
attachment  exists.  If  he  fails  to  do  this, 
the  attachment  is  wrongfully  sued  out; 
and.  if  the  property  of  defendant  is  seized 
under  authority  of  process  thus  issued,  it 
effect,  a  trespass,  and  an  illegal  in- 
I  of  defendant's  rights  of  property, 
for  which  the  party  causing  the  attach- 
be  sued  out  is  responsible  for  the 
damages  inflicted.  Stewart  v.  Cole.  46 
Ala.  646. 

Grounds  of  Action. — If  a  statutory 
ground  of  attachment  existed,  there  is 
no  liability  on  the  attachment  bond  for 
wrongful  attachment  merely  because  the 
plaintiff  knew  that  the  defendant  had  no 
property  except  such  as  was  exempt. 
Troy  V.  Rogers,  20  So.  999,  113  Ala.  131, 
cited  on  this  point  in  note  in  38  L.  R. 
A.,  N.  S.,  120. 

Vexation  without  wrong  gives  no  right 
of  action;  and  hence,  in  a  suit  on  an  at- 
tachment bond,  no  recovery  can  be  had 
unless  the  attachment  was  wrongful. 
Jackson  *.  Smith,  75  Ala.  97. 

Under  Code  1896,  §  565,  providing  that 
at  any  time  within  three  years  of  the 
suing  out  of  the  attachment,  before  or 
after  the  suit  is  determined,  defendant 
may  commence  suit  on  the  bond,  and 
recover  damages  actually  sustained,  if 
the  attachment  was  wrongfully  sued  out, 
such  suit  may  be  maintained,  though  the 
original  suit  is  still  pending.  First  Nat. 
Bank  V.  Cheney.  23  So.  733,  120  Ala.  117. 
"By  force  of  the  statute,  whenever  an 
attachment  is  wrongfully  sued  out — ihat 
is  sued  out  without  the  actual  existence 
of  any  one  of  the  grounds  on  which  its 
issue  is  authorized,  whatever  may  be  the 
good  faith  of  the  party  suing  it  out,  and 
however  honest  his  belief  that  caus°  ex- 
isted. The  defendant  is  entitled  to  re-  - 
cover  in  an  action  on  the  bond,  the  ac- 
tual damage  he  may  sustain.  Code  of 
1876,  §  3317;  Kirksey  v.  Jones,  7  Ala.  622; 
Alexander  :'.  Hutchison,  9  Ala.  835." 
Durr  V.  Jackson,  59  Ala.  303,  209. 
If.  when  an  attachment  is  sued  our,  no 
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statutory  ground  for  it  exists,  it  is  wrong- 
ful, no  matter  how  honestly  or  sincerely 
the  plaintiff  may  have  acted  in  suin?  it 
out;  and  for  such  wrongful  act,  althcugh 
done  by  an  agent  without  express  direc- 
tion, the  principal  and  sureties  on  the 
attachment  bond  are  liable.  Jackson  v. 
Smith,  75  Ala.  »T. 

The  nonexistence  of  the  debt  for  which 
an  attachment  issues  is  a  breach  of  the 
attachment  bond,  and  entitles  defendant 
to  recover  in  a  suit  thereon  the  damages 
sustained.    Tucker  v.  Adams,  53  Ala.  254. 

There  is  a  breach  of  the  attachment 
bond  if  there  was  in  fact  no  ground  for 
its  issuance,  though  plaintiff  may  have 
had  a  well-founded  belief  that  a  statutory 
ground  existed  for  suing  it  out.  Pollock 
V.  Gantt,  6t>  Ala.  373,  44  Am.  Rep.  519, 
cited  on  this  point  in  note  in  38  L.  R. 
A.,  N.  S.,  120. 

S    IBS.     ■  Forthcoming    or    Delivery 

Bonds. 

Fulfillment  of  Conditicn.  —  Where 
plaintiff  in  attachment,  after  the  prop- 
erty has  been  replevied  under  the  stat- 
uie,  causes  a  portion  of  it  to  be  seized 
and  sold  under  process  sued  out  by  him 
against  one  of  the  sureties,  and  thus  pre- 
vents a  compliance  with  the  condition  oF 
the  replevin  bond  for  its  return,  it  is  a 
discharge  of  the  bond,  to  the  extent  of 
the  property  sold.  Dunlap  v.  Clements, 
18  Ala.  778. 

Although  a  failure  to  deliver  a  part  of 
the  properly  replevied  in  attachment, 
without  the  fault  of  plaintiff,  will,  under 
the  statute,  amount  to  a  forfeiture  of  the 
bond,  and  authorize  execution  for  the 
entire  sum  due  on  the  judgment,  jfler 
crediting  it  with  the  proceeds  of  that  de- 
livered, yet  it  the  failure  to  deliver  any 
portion  of  it  is  occasioned  by  the  aot  of 
plaintiff,  the  statute  ceases  to  apply,  and 
the  obligors,  in  default  of  delivering  the 
residue,  can  only,  as  at  common  law,  be 
held  liable  for  its  value,  Dunlap  v.  Cle- 
ments, 18  Ala.  778. 

Levy  on  Slaves. — Where  a  forthcom- 
ing bond  stipulates  to  deliver  to  the 
proper  officer  a  certain  slave,  the  death 
of  the  slave  before  forfeiture  of  the  bond 
discharges  the  obligors  from  their  11 
bility.     Phillipi  v.  Capell,  38  Ala.  975. 

Where  a  bill  is  filed  to  subject  a  slave 
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to  the  payment  of  complainant's  demand, 
and  defendant  executes  a  bond  with 
surety  conditioned  for  his  delivery  if 
complainant  is  successful,  the  death  of 
the  slave  previous  to  the  rendition  of  the 
decree  or  an  order  requiring  his  deliv- 
ery will  absolve  the  obligors  from  a 
compliance  with  the  condition.  Falls  v. 
Weissinger.  11  Ala.  801. 

The  condition  of  a  bond  for  the  forth- 
coming of  slaves  taken  under  attachment 
having  become,  by  the  abolition  of  slav- 
ery, illegal  and  impossible  of  perform- 
ance, the  surety  is  discharged  from  lia- 
bility.    Glover  V.  Taylor,  41  Ala.  124. 

Release  of  Attachment  Lien. — Plaintiff 
levied  an  attachment  on  defendant's 
property.  Defendant  thereupon  executed 
a  replevy  bond,  and  the  property  was  de- 
livered to  him.  The  bond  was  condi- 
tioned that,  if  the  defendant  failed  in  the 
attachment  suit,  he  or  his  sureties  would 
return  the  specific  property  to  the  sheriff 
within  thirty  days  alter  judgment.  De- 
fendant personally  appeared  and  con- 
sented to  judgment  against  himself,  but 
the  property  was  not  returned  within 
the  thirty  days,  and  the  sheriff  returned 
the  replevy  bond  as  forfeited,  and  the 
clerk  issued  an  execution  against  defend- 
ant and  his  sureties,  to  be  levied  on  their 
property.  Held,  that  the  failure  of  the 
court,  in  rendering  the  judgment  against 
defendant  in  the  attachment  suit,  to  also 
render  a  judgment  of  sale  of  the  property 
attached  and  replevied,  did  not  work  a 
release  of  the  attachment  lien,  so  as  to 
make  void  the  act  of-  the  sheriff  in  re- 
turning the  bond  forfeited  and  the  act 
of  the  clerk  in  issuing  the  execution. 
Reynolds  v.  Williams,  44  So.  406.  152  Ala. 
488. 

"The  object  of  the  statute  authorizing 
the  replevy  of  property  attached,  is  its 
restoration  to  the  possession  of  the  de- 
fendant, so  that  until  final  judgment  is 
rendered  in  the  attachment  suit,  deter- 
mining his  liability,  and  the  rights  of  the 
plaintiff,  he  may  not  be  deprived  of  its 
use,  nor  subjected  to  the  expense  of  its 
keeping  pending  suit,  if  judgment  is  ren- 
dered against  him.  The  purpose  is  not 
to  free  the  property  from  its  liability  to 
the  attachment.  The  replevy  converts 
the  party  making  it,  into  a  bailee  of  the 
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properly.  His  death  does  not  absolve 
him  from  the  obligation  and  duly  of  re- 
storing the  property,  any  more  than  it 
would  if  he  was  the  mere  receiptor  or 
bailee  of  the  sheriff.  Of  him  surety  is 
required  for  the  performance  of  the  ob- 
ligation and  duly  of  restoration,  that  no 
detriment  may  occur  to  the  plaintiff,  by 
ihe  extension  to  him  of  the  privilege  of 
retaining  possession,  instead  of  requir- 
ing the  officer  to  take  and  keep  it.  The 
sureties  on  the  replevy  bond  assume 
equally  with  the  principal  obligor,  the 
duty  of  restoring  ihe  property  lo  enable 
them  to  perform  this  duty,  the  law  in- 
vests  them  wilh  a  special  property  in  the 
chattels  replevied,  which  they  may  as- 
sert if  there  is  any  attempt  at  disposition, 
SO  as  to  prevent  them  from  performing 
this  duty.  •  ♦  •  The  condition  of  the 
bond  is  broken,  if  the  property  is  not  re- 
stored, unless  the  failure  is  caused  by  the 
act  of  God,  or  of  the  party  plaintiff.  Falls 
V.  Weissinger,  11  Ala.  80t:  Dunlap  :■.  Cle- 
ments, 18  Ala.  778.  On  a  breach  of  the 
condition,  the  statute  confers  on  the 
plaintiff  an  unquestionable  right  to  an  ex- 
ecution against  the  obligors.  1  Brick. 
Dig.,  §  133,  The  condition  is  broken  when 
the  plaintiR  obtains  judgment  in  the  at- 
tachment suit,  and  the  property  is  not 
restored.  The  death  of  the  principal  ob- 
ligor, can  not  lessen  or  impair  the  ob- 
ligation of  delivery,  when  the  suit  is  pros- 
ecuted to  judgment  against  his  personal 
representatives,  on  which  a  venditioni 
exponas  for  the  sale  of  such  properly,  or 
a  writ  of  fieri  facias  which  may  be  lev- 
ied on  it  can  issue.  If  the  property  had 
not  been  replevied,  but  had  remained  in 
the  custody  of  ihe  sheriff,  there  could  be 
no  doubt  of  its  liability  to  either  writ, 
and  of  the  authority  to  sell.  Notwith- 
standing the  replevy,  the  liability  of  the 
property,  is  not  varied  from  that  to  which 
it  would  have  been  subject,  if  it  had  re- 
mained in  the  custody  of  the  sheriff. 
Otherwise  than  to  authorize  the  party 
replevying,  to  keep  possession,  and  to  re- 
lieve the  sheriff  from  responsibility,  if 
he  takes  good  and  sufficient  surety,  the 
replevy  has  no  effect."  .Woolfolk  v.  In- 
gram, 53  Ala.  11,  13. 

§   196.  Bonds  or   Undertakings   for 

Release  of  Property, 
Liability  of  Surety. — A,  attached  prop- 
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erty  of  B.,  who  gave  a  replevin  bond  for 
it  wilh  C.  as  surety.  Subsequently  D.  at- 
tached the  same  properly,  which  was 
taken  from  C.'s  possession  by  the  sheriff, 
who  refused  to  receive  C.'s  affidavit  of 
claim,  and,  with  knowledge  of  the  prior 
attachment,  allowed  D.  lo  take  the  prop- 
erty and  sell  it.  A.  recovered  a  judgment. 
Held,  thai  C.  was  nol  liable  for  a  failure 
to  deliver  ihe  property,  as  A.'s  remedy 
was  against  the  sheriff  or  D.  Cordaman 
V.  Malone,  63  Ala.  556.  See  Scarborough 
V.  Malone,  67  Ala.  570. 

When  Ihe  property  is  taken  from  the 
sureties  on  the  replevin  bond,  under  a 
junior  attachment,  and  delivered  to  the 
plaintiffs  in  thai  attachment,  by  whom  it 
is  removed  and  sold,  the  sureties  on  the 
replevin  bond  are  discharged  from  their 
liability.  In  such  case,  the  plaintiffs  in 
the  first  attachment  have  iheir  remedy 
against  the  sheriff,  for  his  unauthorized 
act  in  taking  the  property  under  the  jun- 
ior atlachmenl.  and  may.  possibly,  main- 
tain an  action  for  money  had  and  received 
against  the  plaintiffs  in  that  attachment. 
Cordaman  v.  Malone,  63  Ala.  556. 
§  197.  ■ 


-  Claimants'  Bonds  for  Poues- 


Liability  for  Coats  of  Trial. — A  bond 
given  in  conformity  wilh  Clay's  Dig.,  213, 
§  62.  for  the  trial  of  the  right  of  property, 
binds  the  security,  in  the  event  of  its  con- 
demnation, (or  the  costs  of  the  trial,  al- 
though the  claim  may  not  have  been  put 
in  for  delay.  Robertson  v.  Patterson,  17 
Ala.  407. 

Death  of  One  of  the  Members  of  ■ 
Partnership. — Code  1886.  5  3605,  provides 
that  two  or  more  persons  associated  as 
partners,  transacting  business  under  a 
common  name,  may  be  sued  by  such 
name,  and,  the  summons  being  served  on 
one  or  more  of  such  partners,  ihe  judg- 
ment binds  the  "joint  property"  of  all 
the  partners  in  the  same  manner  as  if  all 
had  been  defendants,  and  sued  on  their 
joint  liability,  and  served  with  process. 
Sections  3012,  3013,  provide  that  personal 
property  on  which  an  attachment  has 
been  levied,  if  claimed  by  any  one  not  a 
party  to  the  suit,  shall  be  delivered  to 
such  claimant  on  his  executing  a  bond, 
etc.,  and  that  such  bond  shall  be  forfeited 
if  claimant  fails  to  deliver  such  property 
to  the  sheriff  within  thirty  days  after  judg- 
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incnt  against  him.  Held,  that  where  an 
attachment  was  levied  'on  the  property 
oF  a  partnership,  and  it  was  delivered  to 
a  claimant,  not  a  party  to  the  suit,  who 
jailed  to  redeliver  same  within  thirty  days 
after  judgment  against  her,  the  fact  that 
one  of  the  partners,  against  whom  judg- 
ment was  rendered  in  the  attachment 
suit,  died  before  the  rendition  thereof, 
will  not  invalidate  the  same,  and  will  not 
be  a  ground  for  the  issuance  of  a  writ 
of  supersedeas  in  an  execution  on  the 
bond  against  the  claimant.  Comer  v. 
Reid,  93  Ala.  391,  9  So.  620. 

Effect  of  Transfer  of  Cause. — The  judg- 
ment in  a  suit  between  plaintiff  in  attach- 
ment and  claimants  of  the  attached  prop- 
erty rendered  by  a  circuit  court  which 
has  acquired  jurisdiction  of  the  parties 
by  virtue  of  an  agreement  between  them 
transferring  the  cause  to  such  court,  is 
not  affected  by  the  fact  that  the  sureties 
on  the  claim  bonds  did  not  consent  to 
the  transfer.  Trieste  v.  Enslen,  106  Ala. 
180,  17  So.  3S6. 

Effect  of  Dismissal  of  Claim.— Where 
the  claim  of  a  third  person,  who  inter- 
vened in  attachment  and  executed  the 
forthcoming  bond  required  by  Code  1907, 
I  6039,  was  dismissed  for  failure  to  lik 
the  required  affidavit,  mere  proof  by  the 
plaintiff,  who  recovered  in  the  attach- 
ment, that  the  property  was  not  forth- 
coming is  insufficient  to  show  a  breach 
of  the  condition;  it  being  necessary,  in 
an  action  on  the  bond,  to  show  that  the 
claimant  was  not-  entitled  to  the  prop- 
erty. Holloway  v.  Burroughs,  etc.,  Co.. 
1  Ala.  App.  630,  SB  So.  953. 

Code  1907,  g  6030,  provides  that  on  at- 
tachment a  third  person  may  try  the 
right  to  the  property,  upon  making  affi- 
davit and  executing  a  bond  to  have  the 
property  forthcoming  for  the  satisfac- 
tion of  the  judgment  or  claim  of  plain- 
tiff; and  S§  6010,  6041,  6042,  provide  for 
an  issue  between  the  claimant  and  the 
plaintiff  in  the  writ,  and  that  if  the  jury 
or  justice  find  the  property  levied  on  to 
be  liable  they  must  assess  the  value  at 
the  time  of  the  claim,  and  that  if  judg- 
ment is  rendered  against  the  claimant, 
and  he  fails  to  deliver  the  property  and 
pay  the  costs,  execution  may  be  issued 
against  the  obligors  on  the  bond.  A 
claimant  in  attachment  executed  the   re- 
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quired  bond,  but  failed  to  file  the  affida- 
vit; and  after  the  property  was  delivered 
to  him  his  claim  was  dismissed  and  judg- 
ment rendered  for  plaintiff.  Held  that, 
no  issue  having  been  made  up,  and  the 
bond  having  been  given  in  reliance  on 
the  making  up  of  such  issue,  the  judg- 
ment for  plaintiff  was  not  an  adjudica- 
tion which,  in  an  action  on  the  bond, 
would  prevent  the  claimant  from  setting 
up  his  title  to  the  property  as  a  defense. 
Holloway  V.  Burroughs,  etc.,  Co.,  4  Ala. 
App.  630,  58   So.  953. 

§  198.  Discharge  of  Sureties. 

As  to  agreement  as  to  trial  of  causes, 
not  releasing  sureties  on  claim  bond,  see 
the  title  PRINCIPAL  AND  SURETY. 

Acts  of  Principal.— The  sureties  on  a 
claim  bond  are  not  released  by  the  fact 
that,  by  consent  of  the  claimants  and 
plaintiffs  in  attachment,  another  claim 
suit  is  tried  with  that  of  the  claimants 
who  are  principals  in  such  bond,  no  prej- 
udice having  resulted  to  the  sureties  by 
such  action.  Triest  f.  Enslen,  106  Ala. 
180,  17   So.  3S6. 

An  agreement  between  one  who  had 
taken  the  property  of  an  insolvent  debtor 
out  of  the  hands  of  the  sheriff  under  a 
claim  bond  and  the  plaintiffs  in  the  at- 
tachment suit  to  assess  the  value  of  the 
property  in  bulk,  and  its  assessment  un- 
der such  agreement  at  the  amount  shown 
by  a  previous  inventory,  did  not  release 
the  sureties  on  the  claim  bond.  Jaffray 
V.  Smith,  106  Ala.  112,  IT  So.  218. 

Substitntion  of  New  Sureties.— When, 
by  order  of  the  court,  new  sureties  are 
substituted  for  those  originally  given  tn 
a  claim  suit,  the  former  are  discharged. 
Seamans  v.  White,  8  Ala.  656. 

Judgment  Condemning  Property  to 
Satisfaction  of  Attachment. — Sureties  on 
a  claim  bond,  the  undertaking  of  which 
is  to  "have  the  property  forthcoming 
for  the  satisfaction  of  the  judgment,  if 
it  be  found  liable  therefor,"  are  not  dis- 
charged because  the  judgment  condemns 
the  property  to  "the  satisfaction  of  the 
attachment."  Jaffray  v.  Smith,  106  Ala. 
113,   17   So.  218. 

Taking  Property  from  Sureties  and 
Delivery  to  Plaintiff.— When  the  prop- 
erty is  taken  from  the  sureties  on  the 
replevin  bond,  under  a  junior  attachment. 
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and  delivered  to  the  plaintiffs  in  that  at- 
tachment, by  whom  it  is  removed  and 
sold,  the  sureties  on  the  replevin  bond 
are  discharged  from  their  liability,  and 
may  supersede  and  quash  a  summary 
execution  issued  against  them.  Corda- 
man  ;'.  Malone,  G3  Ala.  556. 
§  1S9.  Extent  of  Liability. 

As  to  damages,  see  post,  "Damages," 
g  311. 

Injunction  againat  Further  Subjection 
of  Property  to  Payment  of  JudginentB. 
— Where  execution  has  issued  on  a  for- 
feited claim  bond  to  satisfy  judgments 
against  the  claimant's  vendor  to  an 
amount  largely  in  excess  of  the  agreed 
value  of  the  property  in  question,  and 
the  claimant  has  previously  paid  to  the 
clerk  of  the  court,  for  the  benefit  of  said 
judgment  creditors,  a  sum  greater  than 
said  agreed  value,  the  claimant  is  enti- 
tled to  have  said  creditors  and  the  sher- 
iff enjoined  from  seeking  further  to  sub- 
ject his  properly  lo  the  payment  of  said 
judgments.  Cottingham  r.  Bamberger, 
25   So.   771,   121   Ala.   527. 

Liability  of  Sureties. — Where  a  tenant's 
crops  are  replevied  after  attachment 
levied  by  the  landlord,  and  after  expira- 
tion of  the  tenancy,  and  the  tenant's  re- 
moval from  the  premises,  if  the  crops 
were  replevied  with  the  intention  to 
waste  and  convert  them,  and  the  sure- 
ties on  the  bond  had  notice  of  such  in- 
tent, they  are  jointly  liable  with  their 
principal  for  the  conversion.  Powell  t: 
Thompson.   80   Ala.   51, 

While  the  removal  of  the  tenant's  crop, 
from  the  rented  premises,  without  the 
consenL  of  the  landlord,  and  without 
paying  the  rent,  is  prima  facie  a  wrong- 
ful act,  tending  to  the  destruction  of  the 
landlord's  lien;  yet  it  may  be  justified 
by  proof  of  legal  right  or  lawful  excuse, 
as  by  showing  that  it  was  replevied  by 
the  tenant  after  attachment  levied  at  the 
suit  of  the  landlord,  and  after  the  ex- 
piration of  the  tenancy  and  the  tenant's 
removal  from  the  rented  premises;  but. 
if  such  replevy  was  made,  not  in  good 
faith  for  the  preservation  of  the  cotton, 
but  with  the  intention  to  waste  and  con- 
vert it,  and  the  sureties  on  the  bond  had 
notice  of  such  wrongful  intent,  they  are 
liable    for    the    conversion    jointly   with 
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§  SOO.  Enforcement  in  Attachment  Suit, 
or  Claimant's  Suit. 

As  to  summary  remedies,  see  post, 
"Summary    Remedies,"   §   201. 

Scire  Facias.— In  a  proceeding  by  scire 
facias  on  a  replevy  bond  in  attachment. 
a  discontinuance  may  be  entered  against 
the  obligors,  not  served  with  process, 
and  judgment  had  against  the  others. 
Sartin  i'.  Weir,  3  Stew.  &  P.  421. 

Judgment  against  Defendant  Including 
Sureties  on  Replevin  Bond. — A  judg- 
ment against  an  attachment  defendant 
was  valid  as  against  him,  though  it  in- 
cluded the  sureties  on  his  replevin  bond, 
when  by  the  express  provisions  of  Code 
1896.  §  556,  a  judgment  is  not  to  be  ren- 
dered against  the  sureties  until  the  ex- 
piration of  thirty  days  after  the  judg- 
ment against  defendant.  Stephens  v. 
Davis  (Ala.),  39  So.  831. 
§  &D1.  Summary  Remedies. 

As  to  conclusiveness  of  judgment  in 
action  on  bond,  see  post,  "Evidence,"  | 
210.  As  to  enforcement  in  attachment 
suit  or  claimant's  suit,  see  ante,  "En- 
forcement in  Attachment  Suit,  or  Claim- 
ant's Suit,"  .§  200.  As  to  estoppel  to 
plead  defense,   see   the   title   ESTOPPEL. 

In  General.^The  statute  giving  to 
bonds  executed  for  the  forthcoming  of 
properly  levied  on  under  attachment, 
when  returned  forfeited,  the  force  and 
effect  of  judgments,  and  authorizing  the 
issuance  of  executions  thereon  for  the 
amount  of  the  recovery  ip  the  attach- 
ment suits,  was  intended  merely  to  pro- 
vide a  summary  remedy,  and  not  to  de- 
prive the  obligors  of  any  legal  defense 
which  they  might  have  set  up  against 
the  bonds  at  common  law.  Dunlap  r, 
Clements,   18  Ala.  778, 

"The  power  to  render  such  summary 
judgments  which  involves  a  waiver  of 
the  right  of  trial  by  jury  on  the  part  of 
the  obligors,  is  based  on  the  contract  of 
the  parties  that  they  will  submit  to  such 
a  remedy,  provided  the  undertaking  con- 
forms to  the  statutory  requirements.  If 
it  does  not,  they  have  the  right  to  assume 
that  the  implied  agreement  is  that  it  will 
be  enforced  only  by  the  ordinary  com- 
mon-law   remedies,    and     not     by     those 
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lammarily  conferred  by  statute,  and  af- 
fixed only  to  statutory  undertakings." 
Cobb  f.  Thompson.  87  Ala.  381,  6  So. 
373,  374. 

Whether  the  attached  property  is  re- 
plevied by  a  stranger,  or  a  claim  inter- 
posed in  his  own  name,  and  bond  given 
for  a  trial  ot  the  right  of  property— in 
either  case,  if  the  condition  of  the  bond 
is  broken  (Code.  §  3291),  and  it  is  re- 
turned forfeited,  it  has  the  force  and  ef- 
fect of  a  judgment,  on  which  an  execu- 
tion may  be  issued  against  all  the  ob- 
ligors.    Rhodes  v.  Smith,  66  Ala.  174. 

"In  either  case,  whether  the  bond  is 
a  mere  replevy  bond,  executed  in  the  ab- 
sence, and  for  the  benefit  of  the  defend- 
ant in  attachment,  or  a  bond  given  for 
the  trial  of  the  right  of  propeny,  the  of- 
ficer making  the  levy,  and  taking  the 
bond,  must  return  it,  with  the  attach- 
ment, into  the  court  to  which  the  at- 
tachment is  returnable;  and  either  bond. 
if  its  condition  is  broken,  and  it  con- 
forms to  the  statute,  may  have  the  force 
and  effect  of  a  judgment,  on  which  an 
execution  may  issue  against  all  the  ob- 
ligors."    Rhodes   V.    Smith,    66   Ala.    174, 

m. 

The  condition  of  a  replevy  bond  in  at- 
tachment can  only  be  implied  with, 
after  a  judgment  has  been  rendered 
against  defendant,  by  a  delivery  of  the 
property  to  the  sheriff  on  his  demand; 
and,  if  the  bond  is  returned  "forfeited" 
on  account  of  a  failure  to  deliver  the 
property,  the  statute  gives  plaintiff  in 
attachment  a  right  to  a  fi.  (a.  against  all 
the  obligors,  without  any  further  action 
of  the  courts.  Cooper  z:  Peek.  22  Ala. 
406. 

Rigfat  to  Forfeiture  of  Bond  and  Ex- 
eetitioii.— -rt  is  settled  by  the  authori- 
ties that  a  forthcoming  bond,  which  pro- 
vides for  the  delivery  of  property  on  a 
day  different  from  the  day  prescribed 
by  law,  is  not  good  as  a  Statutory  bond. 
but  only  as  a  common-law  trond.  and  it 
can  not  be  declared  forfeited  summarily 
by  sheriffs  or  constables,  as  only  statu- 
tory bonds  can  be."  Cobb  t:  Thompson, 
B7  Ala.   381.  6   So.   373. 

A  bond  in  replevin  of  property  at- 
tached, providing  for  the  return  of  the 
property  within  twenty  days  after  judg- 
ment in  the  attachment  suit,  is  not  a 
2  Ala  Dig— 6 
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good  statutory  bond,  under  Code  1886, 
g  3341,  providing  for  such  return  in  ten 
days,  and  can  not  be  summarily  for- 
feited. Cobb  V.  Thompson.  87  Ala.  381, 
8  So.  373. 

A  statutory  execution  may  issue  against 
a  surety  on  a  replevin  bond  for  properly 
attached,  on  failure  to  deliver  it  after 
judgment  in  the  attachment  suit,  against 
the  personal  representative  ot  the  prin- 
cipal obligor  dying  pending  suit.  Wool- 
folk  T.  Ingram,  53  Ala.  II. 

Clay's  Dig.,  p.  57.  §  II,  relative  to  re- 
plevy bonds,  provides  that,  if  the  bond 
is  foreclosed  according  to  its  condition, 
the  officer  taking  the  same  shall  forth- 
with enter  thereon  the  necessary  indorse- 
ment of  forfeiture,  and  the  clerk  or  jus- 
tice shall  immediately  issue  execution  on 
the  same  against  all  obligors  thereof. 
Held,  that  an  execution  may  issue  on 
a  replevy  bond  in  attachment  taken  un- 
der said  act  which  was  returned  forfeited 
by  the  sheriff,  and  without  an  assign- 
ment by  him  to  plaintiff.  Shute  v.  Mc- 
Mahon,  10  Ala.  76. 
g  SOS.  Actions. 
§  SOS. Nature  and  Form. 

Form  of  ActioiL — An  action  of  cove- 
nant may  be  maintained  on  an  attach- 
ment bond,     fiill  i<.  Rushing.  4  Ala.  212. 

Scire  facias  is  the  proper  remedy  on  a 
replevin  bond,  under  the  attachment  laws 
of  Alabama  of  1807  and   1812.     Sartin  i-.    ■ 
Weir,  3  Stew.   &  P.  421. 
§  S04.  Right  of  Action. 

See  post,  "Exemplary  Damages,"  §236. 

AtUcbment  Wrongfully  Sued  Out — 
"The  defendant,  at  any  lime  within  three 
years  of  the  suing  out  of  the  attachment 
against  him,  before  or  afler  the  suit  is 
determined,  may  commence  suit  on  the 
attachment  bond,  and  may  recover  such 
damages  as  he  has  actually  sustained,  if 
the  attachment  was  wrongfully  sued  out. 
If  sued  out  maliciously  as  well  as  wrong- 
fully, the  jury  may,  in  addition,  give 
vindictive  damages.  Revised  Code,  §§ 
2992,  -2993;  McKellar  i-.  Couch,  34  Ala. 
336."  Metcalf  i'.  Young,  43  Ala.  643,  648. 
cited  on  this  point  in  note  in  38  L.  R. 
A..  N.  S.,  120. 
§  SW. Conditions  Precedent 

Return  of  Forfeiture  Indorsed  on 
Bond. — A  return  of  "Forfeiture"  indorsed 
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on  the  bond  is  not  necessary  to  the  main- 
tenance of  a  common-law  action  of  debt 
on  a  claim  bond.  Alexander  v.  Trask. 
20  Ala.  80J. 

Prior  Action. — Defendant  in  attach- 
ment may  have  his  action  on  the  attach- 
ment bond  without  having  ascertained 
his  damages  by  a  direct  action  against 
plaintiff  in  the  attachment.  Herndon  v. 
Forney,  i  Ala.  243. 
g  80&  DcfenscB. 

In  Action  on  Bond  or  Undertaking  to 
Procure  Attachment. — In  an  action  on  an 
attachment  bonfl,  the  defense  is  not  lim- 
ited to  proof  of  the  particular  facts 
stated  in  the  affidavit  for  the  attachment, 
but  may  be  rested  on  the  existence  of 
any  one  of  the  several  grounds  which 
authorize  the  issue  of  an  attachment. 
Lockhart  v.  Woods,  38  Ala.  631. 

It  is  no  justification  that  one  suing 
out  an  attachment  has  good  reason  to 
believe  the  fact  to  be  as  he  states  in  his 
affidavit.  If  the  causes  alleged  do  not 
exist,  he  is  answerable  to  defendant  in 
attachment  for  all  the  injury  he  sustains 
by  the  suing  out  of  the  attachment. 
Alexander  v.  Hutchison,  a  Ala.  825.  cited 
on  this  point  in  note  in  38  L.  R.  A.,  N. 
S..   120,   127. 

In  an  action  on  an  attachment  bond, 
the  pendency  of  the  attachment  suit  is 
not  good  matter  for  a  pica,  either  in 
abatement  or  in  bar,  since  the  statute 
{Rev.  Code,  §  2992)  authorizes  the  bring- 
ing of  the  action  before  the  termination 
of  the  attachment  suit.  Swanner  v. 
Swanner,  50  Ala.  66. 

Reasonable  and  probable  cause  to  be- 
lieve that  the  grounds  on  which  an  at- 
tachment was  sued  out  were  true  is  not 
a  defense  to  an  action  for  damages  on 
the  attachment  bond.  Metcalf  v.  Young. 
43  Ala.   643. 

In  an  action  on  an  attachment  bond, 
where  the  attachment  was  sued  out  on 
the  ground  that  defendant  in  attachment 
was  about  to  remove  his  property  out 
of  this  state,  so  that  plaintiff  would  prob- 
ably lose  his  debt,  or  have  to  sue  for  it 
in  another  state,  ii  is  a  matter  provable 
in  defense  that  defendant  in  attachment 
had  fraudulently  disposed  of  his  prop- 
erty, or  was  about  to  fraudulently  dis- 
pose of  his  property.  Lockhart  i'.  Woods, 
38  Ala.  631. 


Neither  indebtedness,  pecuniary  em- 
barrassment, nor  insolvency  will  justify 
the  wrongful  suing  out  of  an  attachment. 
Lockhart  v.  Woods,  38  Ala.  631. 

It  is  no  defense  to  an  action  for  wrong- 
fully suing  out  an  attachment,  brought 
on  an  attachment  bond  given  by  a  non- 
resident creditor  on  suing  out  an  at- 
tachment against  a  nonresident  debtor, 
that,  although  the  latter  had  sufficient 
property  in  the  state  of  his  residence  to 
satisfy  the  particular  debt  on  which  the 
attachment  issued,  yet  he  did  not  have 
property  in  such  state  sufficient  to  pay 
all  the  debts  then  owing  by  him  and  due 
therein.     Jones  v.  Lawrence,  36  Ala.  618. 

Where  the  parties  to  an  attachment 
treated  the  levy  as  valid,  and  the  prop- 
erty was  sold  under  a  venditioni  exponas 
made  and  executed  as  on  a  valid  levy, 
its  invalidity  is  no  defense  to  an  action 
on  the  attachment  bond.  Hamilton  v. 
Maxwell,  24  So.  769,  119  Ala.  23. 

Where  an  attachment  was  issued  by 
the  clerk  on  an  affidavit  which  disclosed 
no  statutory  ground  for  the  issuance  of 
an  attachment,  in  violation  of  Code  1B96, 
g  S2T,  such  failure  was  no  defense  to  an 
action  on  the  bond.  McLean  v.  Wright, 
35  So.  45,  137  Ala.  644,  97  Am.  St. 
Rep.  67. 

It  is  true  §  527  of  the  Code  of  1896  im- 
posed the  duly  upon  the  officer,  before 
issuing  the  attachment  in  this  case,  to  re- 
quire the  plaintifl  to  make  affidavit  that 
one  of  the  statutory  grounds  (g  5SS,  Id.t 
existed;  but  his  failure  to  do  so,  or  his 
issuance  of  the  writ  upon  an  affidavit 
not  complying  with  the  requisitions  of 
the  statute,  can  not  relieve  the  obligors 
on  the  bond,  also  given  as  required  (§ 
528,  Id.)  as  the  condition  to  its  issuance, 
of  their  contractual  undertaking  to  pay 
plaintiff  all  such  damages  as  she  may 
sustain  by  the  wrongful  or  vexatious  su- 
ing out  of  the  attachment.  Their  un- 
dertaking is  valid  and  binding,  although 
the  writ  may  be  quashed  upon  proper 
steps  taken  by  defendant  in  the  attach- 
ment case,  unless  the  affidavit  be 
amended;  which  can  be  done  (§  664.  Id.). 
Indeed,  if  the  statute  permitted  no 
amendment  of  the  affidavit  so  as  to  cure 
the  defect,  and  the  writ  was  void,  this 
would  not  destroy  the  binding  efficacy 
of  the  bond.  At  best,  the  defect  under 
the   Alabama    statutes    being    curable    by 
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a  mere  irregularity,  of  which  the  de- 
fendants, of  course,  can  not  take  advan- 
tage.    McLean   :'.    Wright,   137  Ala.   644, 

ii  So.  45.   46. 

In  Action  on  PortiicominK  or  D«liv- 
MT  Bond  or  Undertaking. — A  plea  to  an 
action  on  a  replevin  bond,  given  in  at- 
tichmeni,  thai  the  property  attached  and 
replevied  did  not  belong  to  defendant  in 
attachment,  but  to  a  stranger  who  had 
seized  it.  is  bad.  Sartin  v.  Weir,  3  Stew. 
&  P.  431. 

Sureties  in  an  action  on  a  replevy  bond 
conditioned  upon  the  return  of  prc)perty 
attached  are  estopped  by  the  bond  from 
setting  up  that  the  property  belonged  to 
a  third  person,  and  did  not  belong  to  the 
ilefendant  in  the  attachment  proceedings, 
and  a  plea  setting  up  such  defense  is 
bad.  Sartin  z:  Weir  &  Co.,  3  Stew.  & 
P.  421,  cited  on  this  point  in  note  in  32 
L.  R.  A.,  N.  S.,  406. 

The  obligors,  when  sued  on  a  replevy 
bond,  can  not  take  advantage  of  a  va- 
riance between  its  recitals  and  the  in- 
dorsement on  the  writ  describing  the 
property  levied  on;  and  they  are  estopped 
from  disputing  either  the  levy  or  the  lia- 
bility of  the  property  levied  on.  Adler 
:.  Potter,  57  Ala.  571. 

In  a  suit  on  a  replevy  bond  in  attach- 
ment against  the  sureties,  it  is  a  good 
defense  that  the  sheriff  was  notified  to 
retain  ihe  property  in  his  custody  by  vir- 
tue of  the  proceedings  under  which  it 
was  attached,  but  that  he  delivered  pos- 
session thereof  to  a  stranger,  who  re- 
moved it  from  the  state.  McRae  t:  Mc- 
Lean, 3  Port.  138. 

Where  attachment  was  levied  on  de- 
fendant's properly,  and  he  executed, 
with  sureties,  a  replevy  bond  for  the 
forthcoming  of  the  property  seized. 
waiving  all  rights  of  exemption,  they 
can  not  set  up  the  claim  of  exemptions 
filed  by  the  defendant  as  a  reason  for 
the  granting  of  a  supersedeas  restraining 
the  levy  against  their  properly,  made 
under  execution  issued  on  the  forfeiture 
of  the  replevy  bond.  Reynolds  v.  Wil- 
liams, 44  So.  406,  152  Ala.  488,  cited  in 
note  in   32   L.   R.  A.,   N.   S.,  407. 

In  Action  on  Bond  or  Undertaking  for 
Release  of  Property. — A  bond*  conditioned 
that  the  obligors   should  pay  to  the  at- 


taching creditor  such  judgment  as  should 
be  rendered  in  his  favor  againsl  them 
binds  them  to  pay  one  recovered  in  his 
favor,  not  in  form  against  them.  Hun- 
ter T.  McCraw,  32  Ala.  518. 
§  807. Time  to  Sue  and  Limitationa. 

As  to  accrual  or  release  of  liability  by 
breach  or  fulfillment  of  condition,  see 
ante,  "Accrual  or  Release  of  Liability  by 
Breach  or  Fulfillment  of  Conditions,"  § 
193. 

Three  Years  after  Suing  Out  Attach- 
ment.— "The  defendant,  at  any  time 
within  three  years  of  the  suing  out  of 
the  attachment  against  him,  before  or 
after  the  suit  is  determined,  may  com- 
mence suit  on  the  attachment  bond." 
"Metcalf  I'.  Young,  43  Ala.  643,  64S.  See 
McKellar  !■.  Couch,  34  Ala.  336. 
g  206.  Parties. 

Parties  Plaintiff. — A  bond  to  replevy 
goods  taken  in  attachment  may  be  as- 
signed by  the  sheriff  lo  the  plaintiff  in 
attachment  and  may  be  sued  on  by  the 
latter.     Adkins  v.  .Wltn.  1  Stew.  130. 

A  plainlifF  in  attachment  can  not  sue 
in  his  own  name  on  a  replevin  bond  ex- 
ecuted by  the  defendant  in  attachment, 
and  made  payable  to  the  constable.  Ag- 
new  V.   Leath,  63  .Ala.  345. 

A  delivery  bond  in  attachment  must 
be  assigned  to  plaintiff  therein  before 
such  plaintiff  can  maintain  an  action 
thereon  in  his  own  name.  Sartin  r. 
Weir.   3   Slew.   &   P.   431. 

To  authorize  a  recovery  on  an  attach- 
ment bond,  all  of  the  obligees  named 
therein  must  join  as  plaintiffs  in  the  ca- 
pacity in  which  they  are  named,  for  the 
use  of  such  as  claim  to  have  been  in- 
jured. Painter  {■.  Munn,  23  So.  83,  117 
Ala.  322,  67  Am.   St.  Rep.  170. 

A  joint  recovery  may  be  had  on  a  bond 
executed  to  defendants  in  an  attachment 
suit,  though  the  attachment  was  levied 
on  the  separate  property  of  each  defend- 
ant, and  each  employed  separate  counsel 
and  incurred  separate  counsel  fees  in  the 
suit.     Weedon  v.  Jones,  106  .'\la.  336.  17 

So.    454. 

In  an  action  on  a  bond  given  in  an 
attachment  sued  out  on  the  ground  that 
plaintiff  (defendant  in  attachment)  was 
about  to  leave  the  state,  though  the 
property  was  derived  by  plaintiff  through 


■jGoogle 


Attachment 


i  208-20? 


the  will  of  her  husband,  and  was  liable 
for  his  dehts.  yet  she  had  a  right  to  sell 
it  subject  to  such  liability,  and  could  be 
injured  hy  a  wrongful  levy  of  attach- 
ment thereon.  Baldwin  !•.  Walker.  94 
Ala.  514.   10  So.   391. 

On  a  bond  executed  to  several,  with 
condition  lo  pay  them  such  c-jsts  and 
damages  as  they  might  sustain  by  the 
wrongful  suing  out  of  a.n  attachment,  a 
joint  action  may  be  maintained,  though 
the  attachment  was  levied  on  the  sep- 
arate property  of  each,  in  which  they 
have  not  a  joint  interest.  Boyd  i'.  Mar- 
tin, 10  Ala.  TOO. 

An  action  on  an  attachment  bond  pay- 
able to  several  persons  jointly,  and  con- 
ditioned for  the  payment  to  ihem  of  all' 
such  damages  as  they  may  sustain  from 
the  wrongful  or  vexatious  suing  out  of 
the  writ,  can  only  be  maintained  by  alt 
the  obligees  jointly,  although  damages 
may  have  accrued  lo  only  one  of  them. 
Masterson  v.  Phinizy,  56  Ala.  336. 

There  is  no  statute  which  requires  the 
sheriff  to  return  "Forfeited"  a  bond  taken 
in  a  suit  in  chancery,  conditioned  for  the 
forthcoming  of  property.  Consequently, 
the  obligee  may  maintain  an  action 
thereon  without  showing  such  a  return. 
Falls  V.  Weissinger,  11  Ala.  801. 

In  an  action  on  an  attachment  bond, 
when  it  appears  from  the  complaint  that 
all  the  obligees  have  not  been  joined  as 
plaintiffs,  the  defect  will  be  treated  as 
waived,  unless  advantage  of  it  is  taken 
by  demurrer.  Painter  t:  Munn,  117  Ala. 
322,  23  So.  S3. 
S  aOB.  Pleading. 

Declaration,  Petition  or  Complaint  on 
Bond  or  Undertaking  to  Procure  At- 
tachment.— In  debt  upon  an  attachment 
bond,  the  declaration  should  show  that 
the  attachment  was  wrongfully  or  vexa- 
tiously  sued  out,  and  that  thereby  the 
obligee  has  sustained  damages.  Flana- 
gan i:  Gilchrist,  a  Ala,  630. 

In  an  action  of  debt  on  the  condition- 
ary  bond  given  on  suing  out  an  attach- 
ment, the  declaration  must  show  that  the 
process  was  wrongfully  or  vexatiously 
sued  out  by  plaintitT  in  attachment,  even 
when  it  issues  on  the  aHidavit  of  an 
agent;  and  the  declaration  is  bad  if  it 
asserts    the    attachment    was    wrongfully 


sly  sued  out  by  the  obligor 
in  the  bond.  McCullough  v.  Walton,  11 
Ala.  492.  cited  in  note  in  36  L.  R.  A.,  N. 
S..  13fl,  127. 

In  an  action  on  an  attachment  bond 
the  breaches  assigned  were,  1st.  that  the 
attachment  was  wrongfully  sued  out;  2d, 
that  it  was  vexatiously  sued  out;  3d,  that 
it  was  maliciously  sued  out:  4th.  that 
it  was  wrongfully  and  vexatiously  sued 
out,  and  5ih,  that  it  was  wrongftilly,  vexa- 
tiously and  maliciously  sued  out — held, 
that  the  assignments  of  breaches  were 
sufficient.     Dothard  v.  Sheid,  69  Ala.  135. 

In  an  action  on  attachment  bond,  plain- 
tiff must  aver  a  breach  of  the  bond  in 
plain  terms;  and  a  complaint  alleging 
only  inferentially  that  defendant  has  not 
paid  all  damages  sustained  by  the  wrong- 
ful or  vexatious  suing  out  of  the  writ  is 
insufficient.  Charles  Schuessler  &  Sons 
t:  Still,  53   So.  831,  169  Ala,  239. 

An  averment  in  a  complaint  that  the 
attachment  was  wrongfully  sued  out. 
"because  the  said  plaintiffs  were  not 
about  fraudulently  to  dispose  of  their 
property  as  alleged  in  the  affidavit."  is 
only  an  averment  of  the  nonexistence  of 
the  particular  ground  upon  Which  the 
process  issued,  and  does  not  show  a 
breach  of  the  bond.  Painter  i:  Munn,  23 
So.  83,  117  Ala.  322,  87  Am.  St.  Rep,  170. 

A  complaint  for  wrongfully  suing  out 
an  attachment  must  aver  the  falsity  of 
the  particular  facts  stated  in  the  affidavit 
as  the  grounds  of  the  attachment  Durr 
V.  Jackson,  S9  Ala.  203.  Sec  Flournoy  v. 
Lyon  &  Co.,  TO  Ala.  308, 

An  action  on  the  attachment  bond  can 
not  be  maintained  for  vexatiously  suing 
out  an  attachment,  without  averring  that 
it  was  also  wrongfully  sued  out.  City 
Nat,  Bank  v.  Jeffries,  73  Ala.  1B3. 

In  an  action  on  an  attachment  bond, 
to  recover  damages  for  wrongfully,  or 
wrongfully  and  vexatiously  suing  out  an 
attachment,  the  complaint  must  negative 
the  truth  of  the  sworn  ground  on  which 
the  process  issued.  City  Nat.  Bank  v. 
Jeffries,  73  Ala.  193. 

It  is  a  sufficient  assignment  of  breaches 
of  an  attachment  bond,  to  aver  that  the 
attachment  bond  was  sued  out — 1st, 
tiously;  ad,  wrongfully;  and  that  be- 
so  vexETtiously  and  wrongfully  sued 
it  was  levied  on  the  goods  and  ef- 
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fects  of  the  plaintiff,  whereby  he  was 
injared.  Gabel  v.  Hammerwell,  44  Ala. 
336,  cited  in  note  in  38  L.  R.  A.,  N.  S.. 
W. 

The  declaration  distinctly  avers,  "that 
said  attachment,  so-  sued  out  as  aforesaid, 
was  wrongfully  sued  out;  that  by  such 
wrongful  suing  out  of  said  attachment 
said  plaintiff  has  sustained  damage,"  etc., 
going  on  to  lay  special  damages.  This 
is  quite  sufficient;  since,  in  suits  upon  an 
attachment  bond,  for  the  purpose  of  re- 
covering the  actual  damages  sustained 
by  reason  of  the  wrongful  suing  out  of 
the  writ,  it  is  only  necessary  to  aver  that 
such  writ  was  wrongfully  sued  out.  In 
such  a  suit  vindictive  damages  can  not 
be  given,  and  the  question  of  malice  in 
procuring  the  writ  can'  not  arise.  It  is 
not.  therefore,  necessary  in  the  declara- 
tion either  to  negative  the  ground  on 
which  the  writ  was  sued  out,  or  to  aver 
that  it  was  done  vexatiously  or  mali- 
ciously. Dickson  f.  Bachelder,  21  Ala. 
699,  705.  See  Wilson  v.  Outlaw,  Minor 
367;  Hill  v.  Rushing,  4  Ala.  212;  Hern- 
don  I'.  Forney,  4  Ala.  343;  McCullough 
V.  Walton.  11  Ala.  492;  Kirksey  v.  Jones. 
7  Ala.   622. 

In  covenant  on  an  attachment  bond,  if 
the  damages  alleged  to  have  been  sus- 
tained exceed  the  penalty  of  the  bond. 
it  is  proper  to  assign  the  nonpayment  of 
the  penalty;  if  they  do  not  amount  to  as 
large  a  sum  as  the  penalty,  then  the 
breach  will  be  the  nonpayment  of  the 
damages  actually  sustained.  Hill  v.  Rush- 
ing. 4  Ala.  212. 

In  debt  on  a  bond  conditioned  to  in- 
demnify the  obligee  for  all  costs  and 
damages  he  might  sustain  by  the  wrong- 
ful suing  out  of  a  writ  of  seizure  from 
the  chancery  court,  an  averment  in  the 
declaration  that  the  bill  in  the  chancery 
suit  was  dismissed  is  sufficient,  without 
stating  the  grounds  for  dismissal.  Zeig- 
ler  !■.   David,  83  Ala.   127. 

In  debt  on  a  bond  conditioned  to  in- 
demnify the  obligee  for  all  costs  and 
damages  he  may  sustain  by  the  wrong- 
ful suing  out  of  a  writ  from  the  chancery 
court  in  a  cause  afterwards  dismissed,  it 
is  unnecessary  to  aver  notice  of  the  dis- 
missal to  the  obligors,  since  they  were 
parties  to  the  record.  Zeigler  v.  David. 
23  Ala.  127. 


In  an  action  on  an  attachment  bond, 
plaintiff  need  not  allege  that  the  bond 
was  approved  by  the  clerk  who  issued 
the  writ,  nor  that  the  attachment  was 
sued  out  "without  cause."  as  that  is  im- 
plied in  alleging  that  it  was  wrongfully 
sued  out,  nor  that  the  attachment  was 
levied  on  plaintifTs  property,  as  that  is 
matter  of  evidence  to  establish  damages. 
Dothard  v.  Sheid,  69  Ala.  135. 

An  allegation  that  the  goods  were 
seized  under  a  writ  of  detinue  Issued  at 
the  instance  of  defendant,  which  was  dis- 
missed and  the  attachment  levied,  is  ir- 
relevant. Jefferson  County  Sav.  Bank  v. 
Eborn.  84  Ala.  529,  4  So.  3B6. 

In  an  action  on  an  attachment  bond, 
an  allegation  that  plaintiff  was  prevented 
by  the  attachment  from  settling  with  his 
creditors  by  paying  them  with  the  goods 
is  not  demurrable.  Jefferson  County 
Sav.  Bank  r.  Eborn,  84  Ala,  529^  4  So. 
386. 

In  an  action  on  an  attachment  bond, 
where  counsel  fees  are  claimed  as  special 
damages,  it  is  not  enough  to  allege 
merely  the  employment  of  an  attorney: 
but  he  must  have  rendered  services,  and 
plaintiff  have  incurred  liability,  and  an 
allegation  that  plaintiff  employed  counsel 
at  a  certain  expense  was  insufficient. 
Schuessler  &  Sons  v.  Slill,  169  Ala.  239, 
53  So.  B31. 

In  an  action  on  an  attachment  bond, 
where  the  complaint  fails  to  show  who 
are  the  obligees,  and  if  the  bond  was  in 
fact  payable  to  others  besides  plaintiffs. 
objection  may  be  taken  to  its  introduc- 
tion in  evidence,  or  a  variance  may'  be 
claimed  and  proper  charges  requested. 
Painter  {■.  Munn,  33  So.  83.  117  Ala.  333, 
67  Am.  St.  Rep.  170,  cited  on  this  point 
in  note  in  .^8  L.  R.  A.,  N.  S.,  127. 

Averments  as  to  Datnages. — In  an  ac- 
tion on  an  attachment  bond,  plaintiff 
can  not  recover  exemplary  damages 
where  the  complaint  fails  to  allege  that 
the  attachment  was  sued  out  without 
probable  cause  for  the  belief  that  the 
statutory  grounds  for  attachment  ex- 
isted, though  it  alleges  the  nonexistence 
of  such  grounds.  Schloss  t'.  Rovelsky, 
107  Ala.  S96,  18  So.  71,  cited  in  note  in 
38  L.  R.  A.,  N.  S.,  127. 

Where  a  statute  provides  that  in  an 
action  on  an  attachment  bond  the  dam- 


■jGoogle 


§§  209-210  fl) 


ages  are  actual  only,  if  the  attachment 
was  sued  out  "wrongfully,"  but  may  be 
exemplary  also  if  sued  out  "vexatiously," 
and  the  complaint  avers  that  the  attach- 
ment was  sued  out  "wrongfully"  and 
"vexatiously,"  but  (ails  to  assign  a  breach 
sufficient  to  recover  exemplary  damages, 
Ihe  words  "and  vexatiously"  are  surplus- 
age, and  not  grounds  for  a  demurrer  to 
the  whole  complaint.  McLane  v.  Mc- 
Tighe.  89  Ala.  411,  8  So.  70,  distinguish- 
ing Durr  !-.  Jackson,  59  Ala.  203. 

"The  rule  staled  in  Durr  v.  Jackson.  59 
Ala.  S03,  that  in  an  action  on  an  attach- 
ment bond,  in  order  to  show  a  sufficient 
breach,  'it  is  necessary  for  the  plaintiff 
to  aver  in  his  complaint  the  falsity  of  the 
particular  fact  or  facts  which  may  be 
stated  in  the  affidavit  as  the  ground  of 
attachment,'  is  not  of  universal  applica- 
tion. Though  one  of  the  statutory 
grounds  for  attachment  may  exist,  if 
there  is  no  debt  or  demand  to  enforce 
the  collection  of  which  an  attachment  is 
authorized,  the  condition  of  the  bond  is 
broken,  and  the  obligee  is  entitled  to  re- 
cover in  an  action  thereon  such  actual 
damages  as  he  may  have  sustained." 
McLane  t.  McTighe.  89  Ala.  411,  8  So.  70. 

"It  may  be  conceded  that,  under  the 
decision  in  Cily  Nat.  Bank  i'.  Jeffries,  73 
Ala.  18.'!.  it  is  requisite,  to  render  a  com- 
plaint sufficient  as  a  claim  for  exemplary 
damages,  that  it  should  aver,  in  addition 
to  negativing  the  truth  of  the  ground  on 
which  the  attachment  was  obtained,  that 
its  issue  was  procured  without  probable 
cause  for  believing  the  alleged  ground  to 
be  true."  McLane  r.  McTighe,  89  Ala. 
411.  8  So.   70. 

Where  the  complaint  in  an  action  on  a 
bond  in  attachment  sued  out  for  the  col- 
lection of  rent  claims  damages  of  $100. 
in  that  plaintiff  was  put  to  expense  of 
employing  counsel  to  defend  the  suit,  but 
does  not  deny  that  the  rent  was  due.  and 
fails  to  show  the  determination  of  the 
attachment  suit,  but  docs  not  show  what 
sum  was  paid  or  promised  for  counsel 
fee,  it  is  insufficient  on  demurrer.  Crof- 
ford  V.  Vassar,  95  Ala.  ,-.48.  10  So.  350. 

In  an  action  on  a  bond  in  attachment 
sued  out  for  the  collection  of  rent,  the  al- 
legation that  "said  attachment  was 
wrongfully,  vexatiously.  and  maliciously 
sued  out,  in  that  no  statutory  ground  ex- 


isted  either  for  the  enforcement  of  any 
existing  lien  or  for  the  purpose  of  creat- 
ing a  lien,"  was  sufficient  to  support  a  re- 
covery of  actual  damages,  but  did  not 
authorize  vindictive  damages.  Crofford 
V.  Vassar,  95  Ala.  518,  10  So.  350,  cited  in 
note  in  38  L.  R.  A.,  N.  S.,  120. 

A  complaint  in  an  action  on  an  attach- 
ment bond,  which  is  in  substantial  com- 
pliance with  the  form  prescribed  in  the 
Code  for  suits  on  bonds  with  conditions 
(Code  of  1876.  §  3009.  Form  13).  is  suf- 
ficient; but  under  such  complaint,  in  the 
absence  of  specific  averments  claiming 
special  damages,  only  general  damages. 
or  such  as  result  necessarily  and  by  im- 
plication of  law  from  the  issuance  of  the 
attachment,  can  be  recovered.  Dothard 
V.  Sheid.  69  Ala.  135,  cited  in  note  in  38 
L.  R.  A.,  N.  S„  127. 

In  a  suit  for  damages  for  the  wrongful 
suing  out  of  an  attachment,  damages  re- 
sulting from  a  loss  of  credit  can  not  be 
recovered,  unless  specially  pleaded  and 
proved.     Lewis  z:  Paull,  42  Ala.  136. 

The  parties  to  a  bond  conditioned  that 
certain  property  should  be  forthcoming 
if  the  same  should  be  found  liable  to  the 
attachment  are  bound  to  notice  the  de- 
termination of  the  claim  suit,  and  there- 
fore no  averment  of  notice  to  them  to 
that  effect  is  necessary.  Garnett  :■.  Ro- 
per, 10  Ala.  842. 

Amendment. — The  complaint  in  suit  on- 
an  attachment  bond  by  one  of  the  payees 
of  the  bond  may  be  amended  by  adding 
the  other  payees  as  coplaintifls.  VVeedon 
r.  Jones.  106  Ala.  33fi.  17  So.  454. 
§  210. Evidence. 

See.  generally,  the  title   EVIDENCE. 
§  210  (1)  Presumptions    and    Burden    of 
Proof. 

Falsity  of  Attachment  Affidavit.— In 
an  action  for  the  wrongful  suing  out  of 
an  attachment,  the  burden  of  proof  is  on 
plaintiff  to  show  the  falsity  of  the  attach- 
ment affidavit;  and,  if  he  fails  to  do  so. 
he  can  not  recover.  Calhoun  r.  Hannan, 
87  Ala.  277.  6  So.  391.  See  Flournoy  v. 
Lyon  &  Co.,  70  Ala.  308. 

"The  averment  of  the  falsity  of  the  af- 
fidavit, though  it  may  be  negative  in 
form,  and  may  involve  proof  of  a  nega- 
tive, casts  on  the  plaintiff  the  onus  of 
supporting  it    by    evidence   either   direct, 
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1  from  which  the  jury 
may  fairly  infer  untruth  of  the  fact  or 
facts  stated  in  the  affidavit."  EHirr  *. 
Jackson,  59  Ala.  803,  304. 

Noaexistence  of  Requisite  Facts. — In 
an  action  on  a  bond,  which  provides  in 
statutory  language  for  "all  such  damages 
as  he  may  sustain  by  the  wrongful  or 
vexatious  suing  out  of  said  attachment, " 
plaintiff  is  not  entitled  to  recover  unless 
it  is  shown  that  the  issuance  of  the  writ 
was  wrongful  in  the  sense  that  the  facts 
on  which  it  was  based  did  not  exist. 
Calhoun  v.  Hannan.  87  Ala.  277,  6  So. 
291. 

Attachment  Wrongful— To  maintain 
an  action  under  Code,  8  3317,  for  the 
"vexatious  suing  out"  of  an  attachment, 
ill  wilJ  or  yindictiveness  need  not  be 
proved,  but  only  the  want  of  probable 
cause,  coupled  with  the  unlawful  act  of 
suing  out  the  writ.  Durr  :>.  Jackson.  59 
Ala.  303,  cited  in  note  in  3B  L.  R.  A.,  N. 
S..    120. 

An  action  can  not  be  maintained  on  an 
attachment  bond  without  showing  that 
the  attachment  was  wrongful  as  well  as 
vexatious.  City  Nat.  Bank  v.  Jeffries,  73 
-Ma.  183,  cited  in  note  in  38  L.  R.  A.,  N. 
S.,  120.  127. 

In  an  action  on  an  attachment  bond, 
to  recover  damages  for  wrongfully  or 
wrongfully  and  vexatiously  suing  out  an 
attachment,  the  burden  rests  on  the 
plaintiff  for  proving  the  nonexistence  of 
the  sworn  ground  on  which  the  process 
was  issued,  or,  what  is  the  same  thing, 
the  falsity  of  the  affidavit.  City  Nat. 
Bank  v.  Jeffries,  73  Ala.  183. 
§  SIO  (S)  Admissibility. 

Record  of  Attacbment  and  Proceed- 
ings.— The  record  of  the  attachment  and 
the  proceedings  thereon  are  admissible  in 
evidence  in  a  suit  on  the  attachment 
bond.  Donnell  i^.  Jones,  17  Ala.  689,  52 
Am.  Dec.  194;  Dothard  v.  Sheid,  69  Ala. 
135;  Hundley  v.  Chadick,  109  Ala.  575, 
1ft  So.  845.  See  note  38  L.  R.  A..  N.  S., 
120. 

in  a  suit  for  damages  brought  on  an 
attachment  bond,  the  record  of  the  pro- 
ceedings in  the  attachment  suit  is  not  in- 
admissible on  the  ground  of  variance,  be- 
cause the  defendant  is  sued  as  James 
Olive,    and   the    record    shows  that    the 


bond  was  signed  by  James  A.  Olive.  A 
man  can  not  have  two  Christian  names, 
in  law.    Adams  v.  Olive,  48  Ala.  551. 

Although  the  defendants,  who  are  sued 
as  partners,  can  not  be  held  responsible 
for  the  separate  act  of  one  partner  in 
procuring  the  levy  of  another  attach- 
ment in  favor  of  another  creditor;  yet, 
where  the  attachment  on  which  the  ac- 
tion is  founded,  by  the  sheriff's  return 
thereon  endorsed,  shows  that  the  goods 
had  been  first  taken  under  the  other  at- 
tachment, the  plaintiff  may  show  that  the 
goods  levied  on  were  more  than  suffi- 
cient to  satisfy  that  attachment,  and  may 
introduce  the  attachment  and  levy  for 
this  purpose.  Goldsmith,  etc.,  Co.  v.  Pi- 
card,  27  Ala.  143. 

Ownership  of  Property  and  Ability  to 
Pay  Debts. — A  debtor  against  whom  an 
attachment  is  sued  out  on  the  ground 
that  he  has  money,  property,  or  effects 
liable  to  satisfy  bis  debts,  but  which  are 
fraudulently  withheld  by  him,  may  prove 
in  a  subsequent  suit  on  the  attachment 
bond  that,  "at  the  time  the  attachment 
was  sued  out,  he  was  a  man  of  large 
means,  and  had  a  large  amount  of  prop- 
erty about  him  and  under  his  control, 
claiming  it  openly  and  notoriously  as  his 
own.     Burton  v.  Smith,  49  Ala.  293. 

In  an  action  for  wrongful  attachment, 
defendant  having  shown  in  evidence  the 
(lecuniary  embarrassment  of  plaintiff  at 
the  time  of  the  attacbment,  plaintiff  may 
rebut  by  proof  of  subsisting  accounts  due 
to  him  as  a  physician,  as  charged  in  his 
books,  accompanied  with  evidence  of  the 
correctness  of  the  accounts.  Lockhart  v. 
Woods,  38  Ala.  631. 

Intention  of  Plaintiff  to  Remain  within 
the  State. — In  an  action  for  wrongfully 
suing  out  an  attachment  against  plaintiff, 
on  the  ground  that  she  was  about  to  leave 
the  state,  it  is  error  to  permit  her  to  tes- 
tify as  to  her  un communicated  intention 
to  remain  within  the  state,  or  as  to  the 
Strength  of  her  affection  for  the  place 
of  her  domicile  within  the  state.  Bald- 
win V.  Walker,  91  Ala.  438,  8  So.  364. 

Buuness  Broken  up  Resumed  by  As- 
sistance of  Third  Parties. — In  an  action 
on  a  bond  to  indemnify  defendants  in  at- 
tachment, brought  by  the  latter  against 
the  obligor  in  such  bond,  it  is  error  to 
allow  plaintiffs  to  prove  that  their  busi- 
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ness,  which  they  alleged  was  broken  up 
by  the  attachment,  had  since  been 
sumed  through  the  assistance  of  third 
parlies.  Adams  v.  Thornton,  82  Ala.  260. 
3  So.  30. 

Seiiure  and  Delivery  of  Property  to 
Plaintiff.— In  an  action  on  an  attachment 
bond  for  wrongful  attachment,  plaintiff 
may  show  what  property  of  his  was 
seized  and  delivered  to  plaintiff  in  at- 
tachment, and  by  whom  converted,  though 
the  sheriffs  return  is  silent  as  to  such 
property.      Hcnsley  v.   Rose.   76   Ala.   373. 

Bona  Fides  of  Traiwfera  of  Property.— 
In  an  action  for  wrongful  attachment,  on 
the  examination  of  a  witness,  to  whom 
defendants  claimed  plaintiffs,  prior  to  thi 
attachment,  had  sold  a  portion  of  thi 
goods  below  cost,  it  was  competent  for 
defendants,  in  determining  the  question 
of  plaintiffs'  bona  tides,  to  question 
as  to  the  price  paid,  and  to  refresh  his 
memory  by  showing  him  an  invoict 
the  goods.       Marx  v.  Strauss,     93 

4S3,  9   So.   818. 

Prior  Offer  of  Plaintiff  to  Convey 
Property  in  Settlement  of  Claim. — In 
action  for  wrongfully  suing  out  an 
tachment  on  goods  in  a  store,  evidence 
that  plaintiff,  prior  to  issue  of  the  attach- 
ment, offered  to  convey  certain  property 
at  a  specified  price  to  defendant  in  set. 
tiement  of  its  claim,  is  irrelevant.  Jef- 
ferson County  Sav.  Bank  v.  Eborn,  8i 
Ala.  52»,  i  So.  386. 

Plaintiff's  Reason  for  Attachments!  n 
an  action  for  wrongful  attachment,  to  al- 
low plaintiff  to  testify  that  an  assignment 
made  by  him,  following  an  attachment  of 
his  goods,  was  made  on  account  of  the 
attachment,  when  nothing  appears  to  show 
that  this  was  other  than  a  secret  and  un- 
communicated  motive,  is  error.  Adams 
V.  Thornton.  82  Ala.  360,  3  So.  20. 

Evidence  as  to  Pair  Price  or  Sale  un- 
dcr  Attachment.— Where  plaintiffs 
clamed  that  the  goods  did  not  bring  a 
"fair  price"  at  the  sale  under  the  attach- 
ment, the  testimony  of  the  auctioneer  who 
had  sold  the  goods,  and  who  had  exer- 
cised his  business  for  twenty  years,  was 
competent  in  defense.  Marx  v.  Strauss, 
93   Ala.  453,  9   So.   818. 

Price  of  Goods  Purchased  by  Plaintiff. 
— It  was  competent  for  a  witness,  the 
representative    of    the    firm    from    whom 


plaintiffs  bought  the  goods,  to  testify  as 
to  the  price  paid  by  them  therefor.  Marx 
V.  Strauss,  93  Ala.  453,  9  So.  818. 

Evidence  as  to  Notes  Showing  Indebt- 
edness.— In  an  action  for  a  wrongful  at- 
tachment, evidence  as  to  notes  signed  by 
plaintiff  and  another,  held  by  witness  at 
the  time  of  the  attachment,  is  admissible 
as  showing  the  indebtedness  of  plaintiff 
at  thai  time,  where  the  only  objection 
is  general,  and  not  made  to  their  intro- 
duction without  proof  of  execution.  Cal- 
houn V,  Hannan,  87  Ala.  277,  8  So.  291. 

Common  Reputation  to  Prove  That 
Defendant  Had  Gone  to  Adjacent  State 
for  Business  or  Pleuure. — In  an  action 
for  wrongfully  and  maliciously  suing  out 
an  attachment  against  the  ptaintifTs  es- 
tate, it  is  not  allowable  for  him  to 
prove,  that  by  common  reputation  in  the 
neighborhood  in  which  the  defendant 
and  himself  resided,  it  was  supposed  that 
he  had  gone  to  an  adjacent  state  on  a 
visit  of  business  or  pleasure.  Pitts  v. 
Burroughs,  6  Ala.  733. 

Instructions  to  Deputy  Sheriff  as  to 
Custody  and  Control  of  Propert]'. — in  an 
action  on  an  attachment  bond,  the  in- 
structions of  the  attorney  of  the  plaintiff 
in  attachment,  to  the  deputy  sheriff  by 
whom  the  writ  was  levied,  "that  he  might 
leave  the  property  as  he  found  it  until 
the  sheriff  came,  but  to  stay  there  and 
watch  it,"  are  not  admissible  evidence 
for  the  defendant.  Floyd  v.  Hamilton,  33 
Ala.  235. 

Identification  of  Plaintiff  with  Obligee 
of  Bond.— In  an  action  by  C.  on  an  at- 
lachment  bond  payable  to  "C.  &  Co.,"  the 
complaint  alleging  that  the  bond  was 
made  payable  to  plaintiff  under  the  name 
of  C.  &  Co.,  it  is  proper  to  admit  in  evi- 
dence the  bond  subject  to  proof  of  the 
identity  of  plaintiff  with  the  obligee  of 
the  bond.  Hundley  v.  Chadick.  109  .\la. 
575,  19  So.  84S,  cited  in  note  in  38  L.  R. 
A.,  N.  S.,  120. 

Identification  of  Writ  Referred  to  by 
Replevin  Bond. — Where  the  replevin  bond 
n  attachment  is  made  payable  to  plain-. 
:iff,  and  describes  the  writ,  parol  evi- 
dence may  be  received  to  identity  the 
particular  writ  to  which  it  refers.     Adlcr 

Potter,  57  Ala.  571. 

Declarations  and  Admiaaiona. — Though 
neither     indebtedness,     pecuniary  embar- 
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r  insolvency  can  justify  the 
wrong'ful  suing  out  of  an  attachment,  in 
an  action  on  an  attachment  bond,  it  hav- 
ing been  shown  that  at  the  time  the  at- 
tachment was  sued  out  defendant  in  at' 
tachment  had  been  negotiating  for  a  salt 
of  his  property  at  a  low  price,  evidence 
is  admissible  of  a  statement  of  defendant 
that  he  "was  involved  and  broke,"  as  per 
tinem  to  the  question  of  the  bona  tides 
of  the  conveyance.  Lockhart  v.  Woods, 
38  Ala.  ft31. 

In  an  action  on  a  bond  in  attachment 
sued  out  for  the  collection  of  rent,  where 
the  complaint  was  not  for  the  recovery 
of  exemplary  damages,  it  was  error  tc 
allow  plaintiff's  witness  to  testify  that  de- 
fendant had  stated  that  he  "intended  to 
get  everything  plaintiff  made  on  th« 
plantation  that  year  for  nothing."  Crof- 
ford  V.  Vassar,  95  Ala.  548,  10  So.  350. 

Where,  in  an  action  on  an  attachment 
bond,  there  was  a  count  for  wrongful,  as 
well  as  for  vexatious,  suing  out  for  the 
process,  and  it  appeared  that  the  writ 
was  sued  out  by  defendant's  attorney, 
evidence  of  conversations  by  the  attor- 
ney with  others  prior  to  issuance  of  the 
writ,  in  reference  to  defendant's  dispo- 
sition of  his  property,  was  admissible, 
over  an  objection  that  it  was  immaterial, 
irrelevant,  and  illegal  to  establish  de- 
fendant's liability  for  actual  damages. 
Louisville  Jeans  Clothing  Co.  v.  Lisch' 
koff,  109  Ala.  136,  19  So.  436. 

Evidence  of  declarations  of  plaintiff  in 
attachment  to  his  attorney  as  to  his  rea- 
sons for  suing  out  the  writ  made  at  the 
time  of  suing  it  out,  is  admissible  in  an 
action  on  the  attachment  bond,  as  a  part 
of  the  res  gesti.  Wood  v.  Barker,  37 
Ala.  60,  76  Am.  Dec.  346. 

The  acts  and  declarations  of  defendant's 
attorney  in  resisting  plaintiff's  claims  to 
exemptions  in  the  attachment  proceed- 
ings, of  which  acts  and  declarations  de- 
fendant was  not  informed,  are  not  ad- 
missible on  the  question  whether  or  not 
defendant  acted  maliciously  in  suing  out 
the  attachment.  Baldwin  v.  Walker,  SI 
Ala.  428,  8  So.  364. 

Declarations  made  by  plaintiff  anterior 
to  the  suing  out  of  the  attachment  as  to 
her  intention  of  leaving  the  state  for  a 
visit  only,  are  not  competent,  unless 
made  at  the  time  of  leaving,  and  in  ex- 


planation of  the  act.  Baldwin  v.  Walker, 
91  Ala.  428,  8  So.  364. 

What  a  party  said  on  leaving  home,  or 
immediately  previous  thereto,  is  admis- 
sible in  evidence  in  his  favor  as  a  part 
of  the  res  gestae  on  the  trial  of  an  action 
for  wrongfully  and  maliciously  suing  out 
an  attachment  against  him  in  his  ab- 
sence.    Pitts  V.  Burroughs,  6  Ala.  733. 

In  an  action  on  an  attachment  bond 
for  vexation,  the  directions  of  the  attach- 
ing attorney  to  the  sheriff  are  declara- 
tions inadmissible  to  show  any  fact,  or  to 
prove  or  disprove  malice  in  the  attach- 
ment plaintiff.  Floyd  v.  Hamilton,  33 
Ala.  235. 

It  was  held  that  the  primary  court 
erred  in  allowing  proof  to  be  made  tn 
this  case  by  the  plaintiff,  (1)  when  and 
how  he  obtained  money  which  he  placed  . 
on  deposit  with  bis  surety  on  a  replevy 
bond  executed  by  him  in  the  attachment 
suit,  the  fact 'of  such  deposit  not  having 
been  proved  against  him;  (2)  how  he 
had  lived  after  the  attachment  was 
levied,  it  not  being  in  rebuttal  to  any 
thing  proved  against  him;  and  (3)  that 
th  laintiff  said  to  witnesses  that  he 
was  not  going  to  1  exas.  when  it  is  not 
shown  to  have  been  a  part  of  the  res 
gestie.     Jackson  v.  Smith,  75  Ala.  97. 

Intent  and  Malice. — In  a  suit  by  part- 
ners on  a  bond  given  in  attachment 
against  them,  and  payable  to  them  as 
partners,  evidence  that  property  of  one 
of  the  partners  was  seized  under  the  at- 
tachment is  admissible  to  show  malice  as 
a  basis  for  exemplary  damages.  Watts 
V.  Rice,  75  Ala.  289. 

In  an  action  on  an  attachment  bond, 
a  second  attachment,  sued  out  by  plain- 
tiff therein  against  defendant  one  week 
after  the  first,  is  relevant  evidence  on 
the  question  of  malice.  Ryall  v.  Marx, 
SO  Ala.  31. 

In  an  action  for  wrongful  attachment, 
to  show  that  he  acted  without  malice,  de- 
fendant may  show  that  other  attach- 
ments were  issued  against  plaintiff  one 
day  before  this  attachment,  in  connec- 
tion with  evidence  that  notice  thereof 
was  given  to  him  before  suing  out  the 
process;  otherwise  as  to  an  attachment 
of  which  he  had  no  notice.  Lockhart  v. 
Woods,  38  Ala.  631. 

Since  neither  embarrassment  nor  in- 
solvency is  ground  for  suing  an  attach- 
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nient,  they  are  immaterial  on  the  ques- 
tion of  malice,  except  so  far  as  they  show 
fraud  in  the  debtor  towards  his  credit 
ors.      Floyd   v.   Hamilton,   33   Ala.   235, 

In  a  suit  on  an  attachment  bond,  as 
signing  as  one  of  the  breaches  that  (hi 
attachment  was  malicious  and  vexatious 
plaintiff's  testimony  that  defendant  told 
him  after  suing  out  the  writ  that  he  had 
more  money  to  spend  in  the  lawsuit  than 
plaintiff  had  is  competent  to  illustrate  the 
quo  animo  of  the  attachment  proceed- 
ings.    Dothard  v.   Sheid,   60  Ala.   135. 

In  a  suit  on  an  attachment  bond, 
whether  against  the  principal  surety,  the 
unauthorized  malice  or  vexation  of  the 
agent  not  being  a  ground  of  recovery, 
evidence  of  it  should  not  be  allowed  lo 
go  to  the  jury.  Jackson  %'.  Smith,  75 
Ala.  97. 

Daroagea. — It  is  an  incompetent  method 
of  proving  the  quantity  ot  goods  in  th 
store  to  show  the  percentage  o(  profii 
on  the  goods  sold,  and  thus  approximate 
the  amount  on  hand.  Jefferson  County 
Sav.  Bank  v.  Eborn,  S4  Ala.  539,  4  So, 
386. 

The  amount  of  business  done  by  plain- 
lifl  since  an  alleged  wrongful  attach- 
ment is  not  competent  evidence  to  show 
the  damages  arising  from  the  attach- 
ment, Adams  !■.  Thornton,  83  Ala.  260. 
3   So.   20. 

In  an  action  on  an  attachment  bond, 
a  witness  may  testify  to  the  extent  of  a 
merchant's  business,  and  the  rate  or 
average  of  his  net  profits,  if  within  his 
knowledge,  but  may  not  give  his  opinion 
as  to  the  loss  he  will  suffer  by  the  break- 
ing up  of  his  business,  Polloclt  )',  Gantt, 
69  Ala,   373,  *4  Am.   Rep,   519. 

Where  it  appears  that  the  goods 
seized  are  the  same  as  those  formerly 
taken  in  detinue,  an  officer  who  made  the 
inventory  in  such  former  suit,  and  testi- 
fied that  it  was  correct,  may  give  his 
opinion  as  to  the  value  of  the  goods, 
based  on  his  knowledge  thus  acquired, 
in  connection  with  his  experience  as  a 
deputy  sheriff  in  taking  other  inventories, 
and  making  sales  of  similar  goods.  Jef- 
ferson County  Sav.  Bank  v.  Eborn,  84 
Ala.    529,    4    So.   366. 

While  one  who  has  been  wrongfully 
and  vexatiously  attached,  may  recover 
on  the  attachment  bond  for  his  wounded 
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feelings,  such  suffering  is  not  the  sub- 
ject of  direct  proof,  but  is  an  inference 
lo  be  drawn  by  the  jury  from  the  manner 
and  carelessness  of  the  wrong;  and 
hence,  in  such  case,  it  is  not  competent 
for  the  plaintiff  to  testify  that  by  the 
issue  and  levy  of  the  attachment  he  "was 
niuch  distressed  and  harassed  in  body 
and  mind,"  or  thai  he  "was  almost 
crazy;"  or  for  him  to  show  by  other 
witnesses  the  apparent  distress  he  suf- 
fered in  consequence  of  the  attachment. 
City  Nat,  Bank  v.  Jeffries,  73  Ala,  183. 

Where  an  attachment  is  wrongfully 
sued  out,  the  attachment  plaintiff  can  not 
show  in  mitigation  of  damages  that  the 
proceeds  of  the  property  were  applied 
by  him  in  payment  ol  a  debt  due  from 
the  attachment  defendant,  Hundley  v. 
Chadick.  109  Ala.  575,  19  So.  845. 

In  an  action  for  wrongful  attachment, 
it  may  be  shown,  in  mitigation  of  dam- 
ages, that  the  property  was  subsequently 
taken  under  a  second  valid  attachment 
issued  by  another  creditor,  and  sold  in 
satisfaction  of  the  attaching  creditor's 
claim.  Grisham  v.  Bodman,  ill  Ala.  194. 
20  So.  514. 

Defendants  suing  on  an  attachment 
bond  have  the  right  to  show  on  the  sub- 
ject of  exemplary  damages  that,  before 
their  agent  sued  out  the  attachment,  he 
was  notified  that  other  creditors  of  plain- 
tiff had  on  that  day  sued  out  attachments 
against  him  on  the  same  alleged  ground 
as  that  set  forth  -n  defendant's  attach- 
ment. Pollock  V.  Gantt,  69  Ala.  373,  44 
Am.  Rep.  519. 

In  an  action  for  wrongful  attachment. 
Che  fact  that  the  property  attached 
brought  its  full  value  may  be  considered 
only  in  mitigation  of  damages.  City 
Nat.  Bank  v.  Jeffries,  73  Ala,  183. 

Probable  cause  may  be  shown  in  miti- 
gation of  damages  in  an  action  on  the 
attachment  bond  for  wrongful  attach- 
ment.    Metcalf  V.  Young,  43  Ala.  643. 

In  an  action  on  attachment  bond,  it 
is  not  competent  for  the  plaintiff  to  tes- 
tify that  the  effect  ot  the  aUachment  on 
him  was  to  prevent  him  from  making 
a  crop,  and  from  doing  any  business,  atid 
that  it  ruined  him;  or  to  prove  that  he 
was  a  man  of  limited  means.  Jackson 
f.   Smith,  75  Ala.  97., 
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9    SIO    (8)  Weight  and  Sufficiency. 

Acts  and  Declarations  of  Plaintiff. — In 
an  a  tion  (or  wrongfully  suing  out  an  at- 
tachment, evidence  of  plaintifTs  acts  and 
declarations,  of  which  defendant  had 
knowledge,  about  the  lime  he  sued  out 
the  writ,  and  of  all  circumstances  sur- 
rounding the  parties,  and  their  relations, 
tending  to  show,  in  contradiction  of  the 
averments  of  the  affidavit  for  the  writ, 
that  plaintiff  was  not  refusing  payment 
of  a  debt  he  knew  or  believed  just,  but 
was  resisting  a  demand  he  regarded  as 
unjust,  is  not  admissible  as  being  in 
effect  a  denial  of  the  validity  of  the  debt 
on  which  the  attachment  issued,  and 
which  was  conclusively  established  by 
-the  judgment  in  the  attachment  suit. 
Durr  f.  Jackson,  59  Ala.  203. 

iDdorsement  on  Bond.— A  bond  exe- 
cuted by  an  attachment  debtor  was  de- 
clared defective  as  a  statutory  undertak- 
ing, and  was  then  sued  upon  as  a  com- 
mon-law bond.  Without  objection,  it 
was  admitted  in  evidence,  bearing  the 
following  indorsement,  signed  by  the 
constable:  "The  property  mentioned  in 
this  bond  not  having  been  returned  to 
me,  as  required  herein,  I  hereby  return 
it  forfeited."  Held  that,  although  the  in- 
dorsement was  not  competent  as  evi- 
dence of  nondelivery,  yet.  the  panics 
having  treated  it  as  competent,  it  was 
sufficient,  in  the  absence  of  opposing 
testimony,  to  support  a  judgment  on  the 
bond.  Olmstead  v.  Thompson,  91  Ala. 
137,  8  So.  346. 

EBect  of  Former  Disposition  of  Cause. 
— In  debt  on  a  bond  conditioned  to  in- 
demnify the  obligee  for  all  costs  and 
damages  he  may  sustain  by  the  wrongful 
suing  out  of  a  writ  of  seizure  from  the 
chancery  court,  the  transcript  of  the  rec- 
ord of  the  chancery  suit,  showing  the 
dismissal  of  the  hill  for  want  of  prose- 
cution, is  prima  facie  evidence  that  the 
writ  was  wrongfully  obtained.  Zeigler 
V.  David,  23  Ala.  127. 

A  judgment  entered  on  a  verdict 
against  plaintiff  in  an  attachment  is  not 
conclusive  evidence,  in  a  subsequent  suit 
on  the  bond,  that  the  attachment  was 
wrongfully  sued  out.  Sackett  v.  McCord, 
S3  Ala.  851. 

The  mere  fact  that  defendants  unsuc- 
cessfully attempted   to  prove   fraud,  and 


thereby  show  probable  cause  for  the  is- 
suance of  the  writ,  does  not  afford  a  fair 
inference  of  malice  in  a  suit  on  an  at- 
tachment bond,  given  on  the  issuance  of 
an  attachment,  on  the  ground  that  de- 
fendants have  fraudulently  disposed  of 
their  property.  Flournoy  v.  Lyon,  70 
Ala.  308. 

Plaintiff  in  an  action  on  an  attachment 
bond  need  not  offer  the  original  bond  in 
evidence  otherwise  than  by  introducing 
the  final  record  of  the  attachment  suit. 
Defendant,  if  he  executed  the  bond,  is 
precluded  from  disputing  its  existence  or 
the  genuineness  of  the  record.  Adams  v. 
Olive,  48  Ala.  551. 

Damages. — Where,  in  an  action  on  an 
attachment  bond,  plaintiff  testified  that 
he  employed  a  certain  attorney  to  defend 
the  suit,  and  agreed  to  pay  him  a  certain 
fee,  but  there  was  no  proof  that  he  de- 
fended it,  or  that  plaintiff  had  paid  or 
was  liable  for  the  fee,  there  was  no  evi- 
dence of  actual  damages.  Charles  Schu- 
essler  &  Sons  *.  Still,  53  So.  831,  169 
Ala.  239. 

Assessment  of  Value  of  Property.— In 
an  action  on  the  forthcoming  bond  pro- 
vided for  by  Code  18B6,  §  2523,  the  obli- 
gors are  concluded  by  the  assessment  of 
the  value  of  the  properly  in  contest  in 
and  by  the  judgment  required  by  g  2532. 
Troy  V.  Rogers,  23  So.  486,  118  Ala.  255, 
87  Am.  St.  Rep.  110. 
§   211.   Dainaces. 

See,    generally,    the    title    D.\MAGES. 

As  to  extent  of  liability  in  general,  see 
ante,  "Extent  of  Liability,"  §  199. 
§  Sll    <1)    Measure  of  Datnages. 

Ott  Bond  or  Undertaking  to  Procure 
Attachment.— Where  an  attachment  is 
wrongful,  but  there  is  an  absence  of 
malice,  the  defendant  can  recover  only 
the  actual  damages  sustained.  McCul- 
lough  V.  Walton,  11  Ala.  492;  Pollock  & 
Co.  V.  Gantt,  69  Ala.  373;  City  Nat.  Bank 
V.  Jeffries,  73  Ala.  183;  Stewart  v.  Cole 
&  Son,  48  Ala.  846,  651;  Dothard  v.  Sheid, 
89  Ala.  135,  138;  Floyd  v.  Hamilton,  33 
Ala.  235;  Sharpe  V.  Hunter,  16  Ala.  765, 
767;  Jackson  v.  Smith,  75  Ala.  97;  Mc- 
Lane  v.  McTighe,  89  Ala.  411,  8  So.  70, 
see  note  in  29  L.  R.  A.  275. 

In  actions  on  bond  for  wrongful  at- 
tachment,  the   plaintiff  may 


■jGoogle 


92  An 

actual  damage  sustained  by  him  up 
the  time  of  the  trial.  Metcalf  v.  Young, 
43  Ala.  643,  648.  See  Hair  v.  Little,  23 
Ala.  236;  Jenkins  v.  McConico,  86  Ala. 
213;  Seay  v.  Greenwood,  2t  Ala.  491; 
Ewing  V.  Blount,  20  Ala.  694. 

Where  an  attachment  was  sued  out  by 
an  agent,  and  it  is  neither  shown  that  he 
was  thereunto  authorized  or  instructed, 
nor  that  the  principal  ever  repudiated 
the  suit,  this  subjected  the  principal 
actual  damages  if  no  cause  existed  for 
suing  out  the  process.  Pollock  &  Co.  v. 
Gantt,  69  Ala.  3T3,  cited  in  note  in  29  L. 
R.   A.,  N.   S.,  280.    • 

Where  there  is  no  debt  owing  fron- 
the  defendant  to  the  plaintiff  in  attach- 
ment, the  condition  of  the  bond  ii 
broken,  and  the  obligee  is  entitled  to 
recover,  in  an  action  on  the  bond, 
least  nominal  damages,  or  such  actual 
damages  as  he  may  have  sustained;  and 
if  Ihere  is  no  proof  whatever  of  the  exist- 
ence of  any  debt,  the  court  may  instruct 
the  jury,  without  hypothesis,  to  find  for 
Ihe  plaintiff.    Lockhart  v.  Woods,  38  Ala. 

631. 

In  an  action  on  an  attachment  bond, 
damages  to  the  time  of  trial  may  be  re- 
covered, whether  plaintiff  has  paid  the 
expenses  and  damages  incurred  or  not. 
Metcalf  V.  Young,  43  Ala.  643.  See 
Hair  v.  Little,  28  Ala.  236;  Jenkins  v. 
McConico,  36  Ala.  213;  Seay  v.  Green- 
wood, 21  Ala,  491;  Ewing  *.  Blount,  20 
Ala,  604. 

Where,  in  an  action  on  an  attachment 
bond,  given  in  proceedings  under  Code 
1907,  §  3194.  relating  to  seizures  in 
equity,  plaintiff  showed  a  dismissal  of  the 
bill,  he  was  entitled  lo  nominal  damages. 
though  he  proved  no  actual  damages. 
Charles  Schuessler  &  Sons  v.  Slill,  53 
So,  831,   169  Ala.  .239. 

If  an  attachment  sued  out  in  a  case 
in  which  just  grounds  for  it  exist  is 
abated,  on  plea,  for  a  defect  in  the  affi- 
davit, the  party  against  whom  it  is  is- 
sued, in  a  suit  on  the  bond,  is  not  en- 
titled to  recover  the  actual  damages  he 
has  sustained.  Sharpe  v.  Hunter,  16  Ala. 
T65. 

Actions  on  attachment  bond  are  gov- 
erned in  all  respects  by  the  rules  applica- 
ble to  actions  on  the  case  for  wrongfully 
suing  out  attachments,   but  the  recovery 
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can  never  exceed  the  penalty  of  the  bond. 
Hill  V.  Rushing,  4  Ala.  212. 

The  statute  which  provides  that,  "in 
air  actions  to  recover  damages  for  torts, 
the  plaintiff  shall  recover  no  more  coats 
than  damages  where  the  damages  do  not 
exceed  five  dollars,  unless  the  presiding 
judge  shall  certify  that  greater  damages 
should,  in  justice,  have  been  awarded" 
(Clay's  Dig.,  p.  316,  §  25),  does  not  ap- 
ply to  an  action  of  debt  on  an  attachment 
bond  to  recover  damages  for  the  wrong- 
ful and  vexatious  suing  out  of  the  attach- 
ment.   McAllister  v.  McDow,  26  Ala.  453. 

Where  the  property  seized  under  a 
writ  of  attachment  is  replevied  by  the  de- 
fendant, who  afterwards  sells  it,  and 
with  the  proceeds  pays  the  debt  to  en- 
force which  the  attachment  was  sued  out, 
these  facts  may  be  pleaded  in  mitigation 
of  damages,  in  an  action  on  the  attach- 
ment bond.  Painter  v.  Munn,  23  So.  83, 
117  Ala.  322,  67  Am.  St.  Rep.  170. 

In  a  debt  on  a  bond  conditioned  to  in- 
demnify the  obligee  for  all  costs  and 
damages  he  might  sustain  by  the  wrong- 
ful suing  out  of  a  writ  of  seizure  from 
the  chancery  court,  plaintiff  may  recover 
the  damages  actually  sustained,  without 
proof  of  malice  in  suing  out  the  process. 
Zeigler  v.  David,  23  Ala.  12T. 

In  debt  on  a  bond  conditioned  to  in- 
demnify the  obligee  for  all  costs  and 
damages  he  might  sustain  by  the  wrong- 
ful suing  out  of  a  writ  of  seizure  from 
the  chancery  court  in  a  suit  which  was 
dismissed  for  want  of  prosecution,  plain- 
tiff may  recover,  if  possession  of  the 
slaves  seized  under  the  writ  is  not  re- 
stored to  him,  the  hire  of  the  slaves 
down  to  the  time  of  trial,  though  after 
the  dismissal  of  the  bill  a  second  bill  was 
filed  for  the  some  purpose,  and  a  new 
bond  given,  conditioned  for  the  forth- 
coming of  the  slaves  to  abide  the  final 
decree.     Zeigler  v.  David,  23  Ala.  127. 

On  Forthcoming  or  Delivery  Bond  or 
Undertaking. — In  an  action  on  a  replevin 
bond  in  attachment,  the  value  of  the  prop- 
erty at  the  time  it  was  seized,  or  at  the 
at  which  it  should  have  been  de- 
livered in  compliance  with  the  condition 
of  the  bond,  is  the  measure  of  the  re- 
covery.   Adler  v.  Potter,  57  Ala.  571. 

On  Claimant's  Bond  or  Undertaking 
(or   PoBSCMion. — When     the     judgments 
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rendered  in  favor  of  several  attaching 
creditors  exceed  the  valuation  of  the 
pioperty  agreed  on  between  the  claimant 
and  such  creditors  at  the  beginning  of 
suit,  the  sureties  on  the  claim  bond,  on 
the  claimant's  failure  to  return  the  prop- 
erty to  the  sheriff,  can  be  held  for  only 
the  valuation  so  agreed  on,  less  the  nec- 
essary expenses  of  selling,  and  such 
atnounts  as  may  have  been  paid  to  the 
attaching  creditors.  J  affray  v.  Smith. 
106  Ala.  112,  IT  So.  318. 
§    111    (S)    Elements  of  CompenaatioiL 

On  Bond  or  Undertaking  to  Procure 
Attschment^In  GeneraL — Damages,  to 
be  recoverable  in  an  action  on  an  attach- 
ment bond,  must  be  the  natural  and 
proximate  result  of  the  wrongful,  or 
wrongful  and  vexatious  suing  out  of  the 
attachment;  they  must  not  be  the  acci- 
dental, contingent,  or  speculative  conse- 
quence resulting  therefrom.  Jackson  v. 
Smith.  75  Ala.  97. 

Where  an  attachment  was  made 
against  a  firm  by  its  firm  name,  and  a 
bond  was  given  conditioned  to  pay  the 
partners  "all'  such  damage  as  they  might 
sustain."  no  recovery  could  be  had  in  an 
action  on  the  bond  for  damage  sustained 
by  one  partner  for  wrongful  levy  on  his 
individual  property.  Watts  v.  Rice,  75 
Ala.  289. 

One  suing  out  an  attachment  wrong- 
fully and  also  vexatiously  is  liable  for  in- 
jury to  the  feelings  of  defendant.  Floyd 
V.   Hamilton,  33  Ala.  235. 

Damages  actually  sustained,  recover- 
able where  an  attachment  was  only 
wrongfully  sued  out  against  the  defeivl- 
ant  does  not  include  injury  to  his 
wounded  feelings.  Floyd  v.  Hamilton, 
33  Ala.  235,  cited  in  29  L.  R.  A..  N.  S., 
275;  38  L.  R.  A.,  N.  S.,  120,  127. 

In  an  action  on  an  attachment  bond 
for  the  wrongful  suing  out  of  the  at- 
tachment, no  recovery  can  be  had  for 
damages  caused  by  the  sherifTs  selling 
the  goods  in  quantity,  and  not  in  detail; 
such  damages  not  being  the  natural  and 
proximate  consequence  of  the  act  o(  su- 
ing out  the  attachment.  Jefferson 
County  Sav.  Bank  v.  Eborn,  8i  Ala.  529, 
4  So.  386,  cited  in  note  in  29  L.  R.  A., 
N.   S.,  275,  260. 

The   value   of   time   lost  and   expenses 


incurred  in  attending  ci'urt  for  the  trial 
may  be  recovered  in  an  action  on  the 
bond  for  the  wrongful  or  vexatious  su- 
ing out  of  the  attachment  Higgins  v. 
Mansfield,  62  Ala.  267. 

Damage  resulting  from  the  demorali- 
zation of  the  plaintiffs  workmen  while 
he  was  absent  from  his  farm  procuring 
attorneys  to  defend  the  suit,  or  frotn 
plainti6rs  being  compelled  to  stop  a 
double  plow  while  he  was  absent,  are  too 
remote,  and  should  not  be  estimated  in 
fixing  the  value  of  plaintiffs  services. 
Higgins  V.  Mansfield,  62  Ala.  287. 

Same — Espeiues  in  Defetue  of  Action 
or  Attachment — For  wrongful  attach- 
ment, recovery  may  be  had  on  the  at- 
tachment bond  for  such  reasonable  and 
necessary  expenses  and  costs  as  are  in- 
curred by  defendant  therein  in  the  vin- 
dication of  his  rights.  Higgins  e.  Mans- 
field, 62  Ala.  367. 

The  sureties  in  an  attachment  bond 
are  not  liable  for  the  costs  accruing  on 
a  trial  of  the  right  of  property  between 
plaintiff  and  a  third  person  who  inter- 
poses a  claim  to  the  property  levied  on 
under  the  attachment.  Thompson  v. 
Gates.  18  Ala.  32. 

In  a  suit  for  wrongfully  suing  out  an 
attachment,  plaintiff  can  not  recover  for 
his  voluntary  appearance  and  defense, 
there  having  been  no  levy.  Flourntpy  r. 
Lyon,  70  Ala.  308. 

Same — Itijury  to  Buaineas,  Credit,  or 
Reputation.— Injury  resulting  to  the 
credit  and  business  of  a  defendant  in  an 
attachment  which  has  been  wrongfully 
or  vexatiously  sued  out  may  he  recov- 
ered as  special  damages  in  a  suit  on  the 
attachment  bond.  W.  F.  Vandiver  &  Co. 
V.  Waller.  39  So.  136,  143  Ala.  411.  See 
Durr  V.  Jackson,  59  Ala.  203. 

One  suing  on  an  attachment  bond  for 
damages  to  his  business,  credit,  and  rep- 
utation as  a  merchant  can  not  show  that 
by  reason  of  the  destruction  of  his  busi- 
ness and  credit  he  has  lost  advances 
made  by  him,  and  possible  profits  on 
shipments  of  merchandise,  as  such  dam- 
ages are  too  speculative  and  remote. 
Pollock  V.  Gantt,  69  Ala.  373,  44  Am. 
Rep.  519. 

Injury  to  the  credit  of  the  defendant 
in  attachment  may  result  from  the 
wiongful   or  vexatious  suing  out  of  the 
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writ,  although  there  was  no  levy,  and 
may  be  recovered,  as  special  damages,  in 
an  action  on  the  bond.  Flournoy  v. 
Lyon  &  Co.,  70  Ala.  308.  See  Gram- 
Hng-Spalding  Co.  v.  Parker,  3  Ala.  App, 
325,   57    So.   54. 

"The  damages  recoverable  for  the 
wrongful  or  malicious  suing  out  of  the 
writ  would,  of  course,  be  materially  les- 
sened, if  there  was  no  levy.  There  would 
not  be  a  wrongful  seiiure  and  detention 
of  the  property  of  the  defendant,  and  he 
would  not  be  drawn  into  the  trouble  and 
expense  of  making  defense.  But,  if  spe- 
cial damages  accrued  to  him,  such  as  in- 
jury to  his  credit,  which  may  be  a  proxi- 
mate consequence  of  the  wrongful  suing 
out  of  the  writ,  these  would  be  recov- 
erable, though  it  was  not  levied."  Flour- 
noy V.  Lyon  &  Co.,  70  Ala.  308,  313. 

In  an  action  on  an  attachment  bond, 
in  which  the  only  averment  of  special 
damage  is,  that  "the  plaintiff  was  en- 
gaged in  the  mercantile  business,  and 
had  a  good  reputation,  credit,  business 
and  good  customers ;  and  that  by,  and  in 
consequence  of  the  levy  of  said  attach- 
ment on  his  property  and  effects,  his 
business,  reputation  and  credit  have  been 
destroyed  and  lost,  and  his  customers 
have  withdrawn,  to  the  loss  and  special 
damage  of  the  plaintiff,"  etc.,  it  is  not 
competent  for  the  plaintiff  to  show,  that 
at  the  time  of,  and  prior  to  the  levy  he 
was  making  advances  to  timber-men  and 
others,  and  that  thereby  he  had  become 
interested  in  the  handling  of  timber  and 
crops,  and  that  his  mercantile  business 
being  stopped,  he  lost  these  advantages, 
and  lost  his  advances  and  the  shipment 
of  his  timber.  Such  matters  are  inad- 
missible because  there  is  no  averment  in 
the  complaint  authorizing  them,  and  on 
the  further  ground,  that  if  there  had  been 
such  an  averment,  the  damages  claimed 
on  account  thereof,  are  speculative  and 
loo  remote.  Pollock  &  Co.  v.  Gantt,  69 
Ala.  3T3. 

Loss  of  credit  and  business  are  natural 
consequences  of  an  attachment  sued  out 
on  the  ground  of  fraud,  and  are  properly 
averred  as  special  damages  in  a  com- 
plaint for  wrongfully  suing  out  such  at- 
tachment.      Marx     V,    Strauss,     93    Ala. 

453,    9    So.    818. 

In    an    action    for    a    wrongful    attach- 


ment, damages  resulting  from  loss  of 
credit,  whereby  plaintiffs  were  prevented 
from  borrowing  money  from  two  or 
three  persons,  are  so  remote  and  specu- 
lative that  evidence  thereof  is  incompe- 
tent.    Marx   V.    Strauss,   93    Ala.    453,    9 

So.    818. 

Same — Attoroejr'a  Fees. — In  an  action 
on  an  attachment  bond,  reasonable  at- 
torney's fees  paid  in  defending  the  attac'i- 
ment  suit  may  be  recovered  as  a  part 
of   the    damages.     Higgins   f.    Mansfield, 

62   Ala.   267. 

Under  an  attachment  bond  conditioned 
to  prosecute  the  attachment  to  effect, 
and  to  pay  defendant  such  damages  as  he 
may  sustain  from  a  wrongful  or  vexa- 
tious suing  out  of  the  attachment,  the  at- 
tachment defendant  tnay,  if  the  attac'.i- 
ment  is  wrongfully  or  maliciously  sued 
out,  recover  counsel  fees  which  were  ne- 
cessitated by  tlie  wrongful  suing  out  of 
the  attachment,  fuch  as  fees  paid  for  serv- 
ices cndered  in  preparing  and  tiling  an 
exemption  declaration  and  in  defending 
a  contest  of  the  declaration  by  the  attach- 
ment plaintiff.  W.  F.  Vandjver  &  Co.  v. 
Waller,  39  So.  136,  143  Ala.  411. 

Reasonable  and  necessary  counsel  fees, 
incurred  in  defense  of  the  attachment 
suit,  are  recoverable  as  actual  damages 
in  an  action  on  the  bond,  whether  the 
attachment  was  merely  wrongful,  or 
wrongful  and  malicious;  but  counsel  fees 
incurred  in  defense  of  a  garnishee,  al- 
though that  defense  was  successful,  and 
a  judgment  against  the  defendant  in  at- 
tachment was  thereby  defeated,  are  not 
recoverable  in  such  action.  Flournoy  v. 
Lyon  Sl  Co,,  70  Ala.  308. 

In  an  action  on  an  attachment  bond, 
whether  brought  for  the  recovery  of  the 
actual  damages  sustained,  or  for  the  re- 
covery of  vindictive  or  exemplary  dam- 
ages, reasonable  and  necessary  counsel 
fees  incurred  in  defending  the  attach- 
ment suit,  or  in  prosecuting  or  defend- 
ing an  appeal  from  the  judgment  ren- 
dered in  that  suit  to  this  court,  may  be 
recovered.  Such  fees,  however,  while  the 
pioximate  result  of  the  wrongful  suing 
out  of  the  attachment,  are  not  such  dam- 
ages as  necessarily  result  therefrom,  or 
as  are  implied  by  the  law;  and  hence. 
they   can    not    be    recovered,    unless   they 
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arc  specifically  claimed  in  the  complaint. 
Dothard  v.  Sheid,  69  Ala.  135. 

In  aa  action  on  an  attachment  bond, 
conditioned  to  "prosecute  the  attachment 
to  effect,  and  pay  the  defendant  all  such 
damages  as  he  may  sustain  from  the 
wrongful  or  vexatious  suing  out  of  such 
attachment"  (Code,  %  3356),  attorney's 
fees  for  services  rendered  in  bringing  the 
action  can  not  be  recovered.  Copeland 
V.  Cunningham,  63  Ala.  394;  overruling 
Burton  v.   Smith,  49  Ala.  293. 

Where  plaintiff  ernployed  an  attorney 
CO  defend  an  attachment  against  her 
house  and  lot,  which  were  not  sold  under 
the  attachment,  and  of  which  she  was 
not  dispossessed,  she  can  not  recover  as 
damages,  in  an  action  for  wrongful  attach- 
ment, the  amount  paid  by  her  as  attorney's 
fees.  Baldwin  v.  Walker.  94  Ala.  514,  10 
So.  391. 

"A  defendant  in  an  attachment  suit 
may  employ  an  attorney  to  look  after  his 
interests,  and  to  see  that  his  rights  are 
properly  guarded,  even  though  no  issue 
can  be  made  in  that  case  as  to  the  exist- 
ence of  the  ground  of  attachment,  though 
no  defense  can  be  made  to  the  claim  sued 
on  and  though  no  ground  for  quashing 
the  attachment  may  exist.  It  is  not  un- 
reasonable for  one  whose  property  has 
been  seized  under  legal  process  to  em- 
ploy counsel  to  protect  it  as  far  as  the 
law  may  justify,  though  there  may  be  no 
possibility  of  defeating  the  proceeding. 
The  question  of  the  propriety  of  incurring 
such  expense  does  not  depend  upon  the 
defendant's  ability  lo  make  a  successful 
defense.  One  whose  property  is  in  the 
clutches  of  the  law  may  seek  professional 
aid  to  secure  whatever  measure  of  pro- 
tection the  law  may  afford.  Though  it 
may  not  be  necessary  or  proper  to  un- 
dertake a  defense  of  the  suit,  the  defend- 
ant may  still  have  counsel  to  watch  its 
pi  ogress,  and  to  see  that  no  undue  ad- 
vantage is  taken  of  him."  Baldwin  v. 
Walker,  94  Ala.  514,  10  So.  391,  393. 

On  Bond  or  Undertaking  to  Discharge 
Attachment — On  a  bond  for  the  trial  of 
the  right  of  properly  taken  In  attach- 
ment, the  condition  of  which  is  that  the 
claimant  shall  have  it  forthcoming  if  it 
be  found  liable,  and  "pay  such  costs  and 
damages  as  may  be  recovered  for  putting 
in  the  claim  for  delay,"  the 


bound  for  the  costs,  though  the  claim  be 
not  put  in  for  delay.  McElraih  v.  Whet- 
stone, B9  Ala.  683,  8  So.  7.  See  Robert- 
son V.  Patterson,  17  Ala.  407. 

When  it  is  determined  in  a  suit  by  at- 
taching creditors  that  the  claimant,  who 
took  the  goods  from  the  sheriff,  and  sold 
them  during  the  process  of  the  suit,  had 
no  title,  a  sum  which  such  claimant  has 
paid  to  the  insolvent  debtor  in  lieu  of  the 
latter's  exemption  can  not  be  considered 
in  fixing  the  amount  for  which  the  sure- 
ties on  the  claimant's  bond  are  liable. 
JafiFray  v.  Smith,  106  Ala.  113,  IT  So.  318. 
§   311    (3)    Exemplary  Damages. 

On  Bond  or  Undertaking  to  Procure 
Attachment. — Exemplary  or  vindictive 
damages  may  be  recovered  on  an  action 
on  the  bond  to  procure  an  attachment 
where  the  writ  was  sued  out  wrongfully 
and  maliciously.  McCulIough  v,  Walton, 
11  Ala.  493;  Baldwin  v.  Walker,  94  Ala. 
514,  10  So.  391;  Stewart  V.  Cole,  46  Ala. 
646,  651;  Dothard  V.  Sheild,  69  Ala.  135, 
139;  City  Nat.  Bank  i'.  Jeffries,  73  Ala.  183; 
Floyd  V.  Hamilton,  33  Ala.  335;  Sharpe  v. 
Hunter,  16  Ala.  765,  767;  Jackson  V. 
Smith,  75  Ala.  97.    See  notes  in  39  L.  R- 

A.,  N.  S.,  375,  38  L.  R.  A.,  N.  S.,  130,  137. 
"A  party  may,  in  extreme  eagerness  to 
collect  a  debt  or  lo  obtain  security  for  it, 
without  probable  cause,  resort  to  an  at- 
tachment; and  the  absence  of  probable 
cause,  coupled  with  the  unlawful  act  of 
suing  out  ihe  writ,  is  the  vexatious  or 
malicious  abuse  of  the  process,  against 
which  the  statute  intends  to  guard,  and 
for  which  the  jury  are  authorized  to  give 
vindictive  damages.  Code  of  1876,  §  3318. 
The  true  principle  is  thus  stated  in  Wil- 
lis V.  Noyes.  13  Pick.  338.  'The  malice 
necessary  to  be  shown  in  order  to  main- 
tain this  action,  is  not  necessarily  revenge 
or  other  base  and  malignant  passion. 
Whatever  is  done  willfully  and  purposely, 
if  it  be  at  the  same  time  wrong  and  un- 
lawful, and  that  known  to  the  party,  is 
in  legal  contemplation  malicious.  That 
which  is  done  contrary  to  one's  own  con- 
viction of  duty,  or  with  a  willful  disregard 
of  the  rights  of  others,  whether  it  be 
to  compass  some  unlawful  end,  or  some 
lawful  end  by  unlawful  means,  consti- 
tutes legal  malice.'  See,  also,  Kirksey 
V.  Jones,  7  Ala.  822."     Durr  v.  Jackson, 
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59  Ala.  a03,  aiO.  cited  in  n 
A.,  N.  S.,  875. 

"If  it  was  wrongfully  sued  out,  then 
the  plaintiff  is  responsible  to  the  extent 
of  the  actual  injury  sustained,  but  if  vex- 
atiously  also,  the  case  is  one  for  vindic- 
tive damages,  only  in  the  event  that  the 
plaintiff  was  wantonly  or  maliciously 
resorted  to  the  process."  McCuI tough 
V.  Walton,  11  Ala.  492,  497. 

In  an  action  on  an  attachment  bond, 
if  the  attachment  against  the  defendant 
was  sued  out  wrongfully  and  vexatiously, 
he  is  entitled  to  recover  vindictive  dam- 
ages. Floyd  V.  Hamilton,  33  Ala.  235. 
See  McLane  v.  McTighe,  89  Ala.  411,  8 
So.  70,  cited  in  note  in  38  L.  R.  A.,  N.  S.. 
120,    127. 

Where,  an  attachment  is  sued  out  when 
there  is  no  sufficient  evidence  or  proba- 
ble cause,  the  jury  may  infer  malice  or 
vexation  from  the  absence  of  such  proof, 
and  vindictive  or  exemplary  damages 
may  be  recovered.  Jackson  v.  Smith,  75 
Ala.  97. 

If  an  attachment  is  not  vexatious  as 
against  defendant  himself,  the  fact  that 
the  attaching  creditor  was  actuated  by 
malice  against  a  third  person,  not  a  party 
to  the  process,  is  no  ground  for  the  re- 
covery of  vindictive  damages  in  an  action 
on  the  attachment  bond.  Wood  v.  Bar- 
ker, 37   Ala.  60. 

A  nonresident  creditor,  who,  acting  on 
the  advice  of  his  resident  attorney  that 
grounds  exist  for  an  attachment,  orders 
one  issued  without  knowledge  of  the  facts 
and  circumstances  of  the  case,  is  not 
liable  for  vindictive  damages.  City  Nat. 
Bank  v.  Jeffries,  73  Ala.  183, 

Where  an  attachment  was  sued  out  by 
an  agent,  and  it  is  neither  shown  that  he 
was  thereunto  authorized  or  instructed, 
nor  that  the  principal  ever  repudiated  the 
suit,  although  this  subjected  the  princi- 
pal to  actual  damages,  if  no  cause  ex' 
isted  for  suing  out  the  process,  he  was 
not,  however,  responsible  for  the  mali- 
cious and  vexatious  conduct  or  wanton- 
ness of  the  agent,  unless  he  caused,  or 
participated  in  such  evil  motive  or  con- 
duct. Pollock  &  Co.  V,  Gantt.  Q9  Ala. 
373. 

If  there  be  no  reasonable  foundation 
for  believing  that  a  statutory  ground  for 
an   attachment   exists,  or  if   the   process 


be  sued  out  wantonly  or  recklessly  with- 
out probable  cause,  or  if  it  be  resorted 
to  in  a  mere  race  of  diligence  to  obtain  a 
first  lien,  when  no  statutory  ground  ex- 
ists in  fact,  or  is  reasonably  believed  to 
exist,  then  the  attachment  is  vexatious 
as  well  as  wrong'ful;  and  exemplary  or 
vindictive  damages  may  be  recovered. 
City   Nat.    Bank  v.  Jeffries,  73   Ala.    183. 

If  a  creditor  living  in  another  state  en- 
trust a  claim  against  his  debtor  to  a  rep- 
utable attorney  in  this  state  for  collec- 
tion, and  that  attorney  informs  him  that 
th  re  exists  a  ground  for  suing  out  an 
attachment,  and  thereupon  he  orders  the 
attachment  issued,  and.  at  the  attorney's 
request,  furnishes  resident  sureties  to 
make  the  bond,  in  the  absence  of  other 
knowledge  or  information,  vexatiousness 
or  malice  can  not  be  imputed  to  the  cred- 
itor; and  he  and  his  sureties  on  the  at- 
tachment bond  are  not  liable  to  exem- 
plary or  vindictive  damages;  but  this  rule 
would  not  apply,  if  the  creditor  had  ac- 
tual knowledge  of  the  facts  relied  on  as 
ground  for  attachment,  and  such  facts 
were  insufficient,  and,  in  truth,  no  ground 
for  attachment  existed.  City  Nat.  Bank 
V.  Jeffries,  73  Ala.  183. 

In  a  suit  on  an  attachment  bond  for 
a  wrongful  attachment,  damages  result- 
ing from  the  malice  of  the  person  suing 
out  the  attachment  as  agent  of  the  at- 
tachment plaintiff  are  not  recoverable. 
Jackson  v.   Smith,   75   Ala.   97. 

A  principal  is  not  responsible  for  the 
malice,  vexation  or  wantonness  of  hia 
agent  in  suing  out  an  attachment,  unless 
he  authorized  or  participated  in  it;  and 
such  authority  or  participation,  to  render 
the  principal  liable,  must  be  proved;  it 
can  not  be  inferred  from  the  mere  rela- 
tion of  principal  and  agent.  Jackson  v. 
Smith,  75  Ala.  97. 
§  812. Trial. 

InstnictionB.— In  an  action  on  an  at- 
tachment bond,  a  charge  that  the  fact 
that  plaintiff,  when  he  went  beyond  the 
state,  left  his  family  in  the  state,  might 
be  considered  as  evidence  of  his  inten- 
tion, in  reference  to  removing  from  the 
stale,  was  properly  refused  as  argumenta- 
tive.   Troy  V.  Rogers,  20  So.  999,  113  Ala. 


I  attachment  bond,  ; 
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charge  that,  before  the  jury  could  find 
(or  defendant,  they  must  find  thai  some 
sUtDtory  fp'ound  for  attachment  existed 
in  tact,  "and  not  in  the  belief  of  the  de- 
fendant," was  properly  refused.  Troy  v. 
Rogers,  20  So.  999,  113  Ala.  131. 

In  an  action  on  an  attachment  bond, 
it  was  error  to  refuse  to  charge  that  if 
p1ainti£F  was  not  about  to  remove  per- 
manentty  from  the  state,  and  did  not  in- 
tend to  take  up  a  residence  in  another 
stale,  then,  though  defendant  believed 
that  he  was  about  to  remove  permanently 
from  the  state,  und  had  probatiJr>  cause 
for  such  belief,  he  would  still  be  liable  to 
plaintiff,  if  there  was  no  other  cause  for 
sttichment.  Troy  v.  Rogers,  20  So.  999, 
]I3  Ala.  131. 

Defendant  requested  a  charge  that  if 
the  attaching  creditors'  agent,  before 
making  the  levy,  consulted  an  attorney 
K  to  whether  there  was  ground  for  at- 
taching, and  informed  such  attorney  of 
all  the  facts,  and  was  advised  by  him  to 
make  the  attachment,  plaintiff  could  not 
recover  vindictive  damages.  Held,  that 
the  request  was  defective  in  excluding 
all  inquiry  as  to  the  agent's  diligence  in 
ascertaining  the  truth  of  such  facts,  a^d 
as  to  his  good  faith  in  acting  on  the  ad- 
vice of  the  attorney.  Baldwin  v.  Walker, 
«  Ala.  514,  10  So.  391. 

Where  the  debt  was  $2,733,  and  the 
attachment  was  for  $3,TT0.  a  charge  that, 
to  the  extent  of  the  difference  between 
inch  sums,  the  attachment  was  wrong- 
ful, was  properly  refused,  since  such  at- 
tachment can  not  be  partially  rightful 
and  wrongful.  Marz  v.  Strauss,  93  Ala. 
4S3,  9  So.  sie. 

Where  the  evidence  is  such  as  to  leave 
no  room  for  controversy  as  to  the  right 
of  recovery,  if  the  jury  were  convinced 
by  the  evidence  there  was  no  debt,  the 
court  should  charge  the  jury  that,  "if 
they  believed  from  the  evidence  no  de- 
mand in  favor  of  plaintiff  in  the  attach- 
ment against  defendant  existed  at  the 
lime  said  attachment  was  sued  out,  then 
ihey  must  find  for  plaintiff  in  this  ac- 
tion."   Lockhart  *.  Woods,  38  Ala.  631. 

In  an  action  on  an  attachment  bond 
sued  out  on  the  ground  that  plaintiff  (de- 
fendant in  attachment)  was  about  to 
leave  the  state,  where  plaintiff  testified 
2  Ala  Dig— 7 


that  her  interview  with  one  R.  relative  tu 
a  sale  of  her  house  was  prior  to  the  at- 
tachment, and  R.  testified  that  it  was 
subsequent,  the  question  as  to  when  it 
occurred  should  have  been  submitted  to 
the  jury,  with  instructions  not  to  con- 
sider plaintiff's  statements  to  R.  as  evi- 
dence against  her,  if  not  made  until  after 
the  attachment.  Baldwin  v.  Walker,  94 
Ala.  5U.  10  So.  391. 

XI.  WRONGFUL  ATTACHMENT. 

As  to  wrongful  attachment  as  conver- 
sion, see  the  title  TROVER  AND  CON- 
VERSION. As  to  waste,  see  the  title 
WASTE.  As  to  wrongful  attachments 
in  justices  court,  see  the  title  JUSTICES 
OF  THE  PEACE.  As  to  liability  of  offi- 
cer, see  the  title  SHERIFFS  AND  CON- 
STABLES. As  to  malicious  attachment, 
see  the  title  MALICIOUS  PROSECU- 
TION. As  to  wrongful  attachment  of 
exempt  property,  see  the  title  EXEMP- 
TIONS. As  to  wrongful  attachment  in 
actions  to  collect  rent,  see  the  title 
LANDLORD  AND  TENANT. 
§  aiS.  Nature  and  Grounds  of  Liability. 
§  214. Wrongful  Suing  Out  of  At- 
tachment 

In  General. — Undsr  the  attichiienl 
law,  an  action  may  be  sustained  either 
for  wrongfully  or  vexatiously  suing  out 
process.  Kirksey  v.  Jones,  7  Ala.  622, 
cited  in  29  L,  R.  A.  374,  279.  38  L.  R.  A. 
120,  127. 

An  attachment  sued  out  without  the 
existence  of  any  statutory  grounds  on 
which  to  predicate  the  same  is  wrong- 
ful, and  entitles  the  attachment  defend- 
ant to  recover  all  actual  damages  accru- 
ing to  him  therefrom.  W.  F,  Vandiver 
&  Co.  V.  Waller,  39  So.  136,  143  Ala.  411, 
cited  on  this  point  in  note  in  38  L.  R.  A., 
N.  S.,  ISO. 

It  at  least  one  statutory  ground  tor 
an  attachment  does  not  exist,  the  attach- 
ment is  wrongful,  and  the  debtor  may 
recover  his  actual  damages,  regardless 
of  the  good  faith  of  the  creditor.  Bir- 
mingham   Dry-Goods    Co.    v.    Finley,    36 

So.    138,    132   Ala.    534. 

"The  statute  carefully  defines  specific 
causes  or  particular  grounds  or  facts, 
which  will  authorize  this  remedy.     If  no 
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one  of  these  exists,  the  attachment  is 
wrongfully  sued  out,  and  the  plaintifE  is 
liable  for  the  actual  injury  sustained, 
though  he  acted  from  the  purest  motives, 
and  had  probable  cause  for  believing 
facts  existed,  which  justified  a  resort  to 
the  remedy.  1  Brick.  Dig.  168,  g  208. 
The  statutes  thus  protecting  the  defend- 
ant against  the  misuse  or  abuse  of  the 
process,  to  avoid  the  delays  incident  to 
the  introduction  of  collateral  issues,  not 
involving  the  merits  of  the  controversy, 
and  to  give  the  suit  the  form,  character 
and  operation  of  an  ordinary  suit,  com- 
menced by  personal  service  of  process, 
prohibit  the  denial,  or  putting  in  issue 
the  cause  for  which  the  writ  issued.  R. 
C,  I  2992.  The  action  on  the  bond,  for 
the  recovery  of  damages,  beni^  a  ple- 
nary remedy  for  all  the  injury  which  could 
result,  if  the  cause  did  not  exist."  Tucker 
V.  Adams,  52  Ala.  254,  257. 

Halice.^ln  an  action  for  wrongfully 
suing  out  an  attachment,  it  is  not  neces' 
sary  to  prove  malice.  Wilson  *.  Outlaw, 
Minor  368,  cited  in  note  in  33  L.  R.  A., 
N.  S.,  130. 

Under  the  Code,  to  sue  out  an  attach- 
ment without  probable  cause,  but  in  good 
faith  and  without  malice,  is  not  action- 
able.     McKellar  v.   Couch.   34   Ala.   336. 

Under  the  Code,  an  action  on  a  case 
will  not  lie  if  sued  out  on  attachment,  un- 
less  it  is  sued  out  maliciously,  and  with- 
out probable  cause  as  well  as  wrongfully. 
Hence,  in  an  action  to  recover  damages 
for  the  wrongful  and  malicious  suing  out 
of  an  attachment,  the  court  erred  in  re- 
fusing to  give  a  charge  requested  by  the 
defendants,  that  if  the  defendants  did  not 
sue  out  the  attachment  with  malice,  or 
from  a  disposition  to  vex  or  harass  the 
plaintiff,  but  honestly  believed  that  they 
had  reasonable  and  probable,  cause  to 
sue  out  the  attachment,  then  the  plaintiff 
was  not  entitled  to  recover.  Benson  & 
Co.  V.  McCoy.  36  Ala.  710. 

To  justify  an  attachment,  there  must 
be  a  debt,  due  or  to  become  due.  and 
one  of  the  enumerated  statutory  grounds 
therefor  must  exist;  and  if  either  of  these 
.  be  wanting  in  fact,  no  matter  how  sin- 
cerely the  attaching  creditor  may  be- 
lieve it  to  exist,  the  attachment  is  wrong- 
ful. City  Nat.  Bank  v.  Jeffries,  73  Ala. 
183. 


IMEnT  §§  214-216 

Diaf>owtion  of  Property. — An  attach-  . 
ment  plaintiff  is  liable  to  the  attachment 
defendant  for  wrongfully  suing  out  an 
attachment  where  the  latter  was  not 
about  to  fraudulently  dispose  of  his  prop- 
erty and  there  was  no  other  cause  for 
the  attachment.  W.  F.  Vandiver  &  Co. 
V.  Waller,  39  So.  136,  143  Ala.  411. 

A  debtor  proposed  to  his  creditors  a 
complete  surrender  of  all  his  property, 
to  be  divided  pro  rata,  and  pretended  that 
his  statement  of  his  financial  condition 
showed  a  full  list  of  his  assets  and  lia- 
bilities. This  statement  in  fact  omitted 
three  creditors,  for  whom  the  debtor  tes- 
tified he  had  set  aside  money  to  pay  their 
claims  in  full,  but  by  reason  of  pres- 
sure of  business  had  failed  to  send  it. 
One  of  these  debts  was  the  final  payment 
of  purchase  money  for  a  cotton  press, 
but  the  cotton  press  was  not  listed  with 
his  assets.  Certain  assets,  which  were 
in  the  hands  of  creditors  as  collateral, 
were  counted  as  assets,  without  stating 
that  they  were  pledged.  Held  that,  un- 
der these  facts,  the  debtor  had  no  ground 
of  recovery  against  a  creditor  for  wrong- 
ful attachment.  Campbell  v.  Hopkins, 
87  Ala.  17B,  6  So.  76. 
§  SIS.  Persons  Entitled  to  Damages. 
§  Sie.  In  GeneraL 

Owner  of  Goods  Wrongfully  Attached. 
— The  owner  of  goods  wrongfully  at- 
tached may  maintain  an  action  on  the 
case  for  damages,  though  at  the  time  of 
the  attachment  the  goods  were  in  the 
possession  of  the  sheriff  under  prior  at- 
tachments by  other  of  his  creditors.  Jo- 
seph V.  Henderson,  95  Ala.  313,  10  So. 
843. 

The  owner  of  goods  wrongfully  at- 
tached can  not  maintain  trespass  there- 
for, where,  at  the  time  they  were  at- 
tached, they  were  not  in  his  actual  pos- 
session, but  were  in  the  possession  of 
the  sheriff,  under  prior  attachments  by 
other  of  his  creditors.  Joseph  v.  Hen- 
derson, 95  Ala.  213,  10  So.  843. 

"Any  loss  or  damage  sustained  by  the- 
owner,  the  result  of  neglect  or  miscon- 
duct on  the  part  of  the  sheriff,  or  the- 
wrongful  act  of  any  other  person  while 
the  goods  are  rightfully  in  the  posses- 
sion and  under  the  control  of  such  sher- 
iff as  an  officer  of  the  court,  may  be  re- 
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corered   by  the  owner  by  an  action  on 
(he  case:"     Joseph  v.  Henderson.  95  Ala. 
313,  10  So.  343,  849. 
5  817,  Estoppel  or  Waiver. 

Directing  Owner  to  Hak«  Levy. — 
Where  goods  are  wrongfully  levied  on 
as  the  property  of  another,  the  owner 
is  not  obliged  to  make  a  claim  bond  and 
have  a  trial  as  to  the  right  of  property  in 
the  goods,  but  may  allow  them  to  be  car- 
ried away,  and  sue  in  trespass;  and  the 
fact  that  he  told  the  sheriff  "to  go  ahead 
and  levy,"  stating  at  the  same  time  that 
he  would  hold  him  responsible  as  for  a 
trespass,  does  not  confer  upon  the  offi- 
cer any  right  which  he  did  not  before 
possess,  or  estop  the  owner  from  the 
assertion  of  any  right  which  would  oth- 
erwise have  been  his.  Smith  v.  Kauf- 
man, 94  Ala.  364,  10  So.  229. 
I  SIS.  Persons  Liable. 

Attaching  Creditora  in  GcneraL  — 
Creditors  of  an  insolvent  attached  his 
stock  of  goods,  which  were  claimed  by  a 
third  person  as  a  bona  fide  purchaser. 
Other  creditors  placed  attachments  on 
the  goods  while  in  the  hands  of  the 
marshal  awaiting  sale  on  the  first  at- 
tachment. The  amount  of  the  attach- 
ments exceeded  the  value  of  the  goods, 
and  none  of  the  proceeds  went  to  the 
previous  purchaser.  Held,  that  the  cred- 
itors first  attaching,  it  liable  to  the 
vendee  at  all,  were  liable  for  the  whole 
damages.  Stix  v.  Keith,  85  Ala.  465,  5  So. 
184. 

A  party  who  procures  a  sheriff  to  levy 
an  attachment  which  is  void  on  its  face 
is  a  trespasser.  Stetson  v.  Goldsmith. 
30  Ala.  608;  S.  C,  31  Ala.  649. 

Plaintiffs  in  attachment  are  not  liable 
with  the  sheriff  for  wrongful  execution 
of  process  by  selling  at  a  place  other  t|ian 
that  named  in  the  advertisement,  with 
part  of  the  property  sold  not  present, 
and  all  sold  in  mass,  they  having  done 
nothing  more  than  sue  out  the  attach- 
ment and  place  the  writ  in  his  hands,  and 
after  the  levy  told  him  to  take  the  goods 
out  of  the  house  where  they  were,  as  they 
wanted  it  by  a  certain  time.  Brock  V. 
Berry.  132  Ala.  05.  31  So.  517. 

Liabilit7  of  Creditor  for  Acts  of  At- 
torney   or    Agettt. — If   an    attorney,    in- 


trusted with  a  note  for  collection  by  suit, 
wrongfully  sue  out  process  under  the  at- 
tachment law.  his  client  will  be  liable  for 
the  actual  damage  sustained.  Kirksey  v. 
Jones,  7  Ala.  623. 

Administrator.— An  administrator  who 
as  such  wrongfully  sues  out  an  attach- 
ment is  personally  liable  for  damages, 
since  he  can  not  bind  the  estate  by  his 
tortious  conduct.  Gilmer  v.  Wier,  8 
Ala.  72. 

§  819.  Recovery  or  Set-Off  of  Damages 
in  Attachment  Suit. 
Sale  in  Praud  of  Creditors.— In  attach- 
ment on  a  debt  alleged  to  be  due  under 
contract,  where  the  defendant  pleads  in 
recoupment,  a  judgment  for  defendant  is 
equivalent  to  a  judgment  that  plaintiff 
had  no  cause  of  action,  and  hence  plain- 
tiff, not  being  a  creditor  under  such 
judgment,  can  not,  in  an  action  for 
wrongful  attachment,  brought  by  the 
vendee  of  defendant,  plead  in  justification 
that  the  sale  to  the  vendee  was  in  fraud 
of  creditors.  Grisham  v.  Bodman,  111 
Ala.  194,  20  So.  514. 


§  aao. - 


-  Nature  and  Form. 


Electiott  of  Remedies.— In  Alabama. 
where  an  attachment  is  wrongfully  and 
maliciously  sued  out,  the  defendant  is  not 
confined  to  his  remedy  on  the  bond,  but 
may  sue  in  case  for  the  injury  he  has  sus- 
tained. Donnell  !■.  Jones,  13  Ala.  490,  48 
Am.  Dec.  59,  cited  in  this  point  in  note 
in  29  L.  R.  A.,  N.  S.,  273,  274. 

Trespass.— Case  lies  to  recover  the 
damages  actually  sustained  by  the 
wrongful  suing  out  of  an  attachment. 
Seay  v.  Greenwood,  21  Ala.  491. 


§  S31.  - 


-  Defenses. 


In  Qeneral.— It  is  a  full  defense  to  an 
action,  under  the  attachment  law,  for 
■wrongfully  and  vexatiously  suing  out  ' 
process,  if  any  one  of  the  causes  which 
warrant  the  process  existed,  although  a 
different  cause  is  set  out  in  the  affidavit. 
Kirksey  v.  Jones.  7  Ala.  632. 

In  an  action  for  the  wrongful  suing  out 
of  an  attachment,  the  defendant  is  not 
confined  to  the  particular  ground  averred 
in  the  affidavit,  but  may  show  the  exist- 
ence of  any  statutory   ground  as   a   de- 
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fense.     Painter  v.  Munn,  23   So.  83,   117 
Ala,  322,  67  Am.  St.  Rep.  170. 

If  goods  wrongfully  levied  on  by  a 
sheriff  belonged  to  plaintiff,  and  were  in 
his  possession  at  the  time  of  the  levy, 
his  subsequent  sale  of  them  to  a  third 
person  does  not  affect  his  right  of  action 
for  the  wrongful  act.  Ellis  v.  Allen,  80 
Ala.  SIS,  2  So.  678. 

Fraudulent  Awignment — In  an  action 
for  wrongfully  and  vexatiously  suing  out 
an  ancillary  attachment,  a  fraudulent  as- 
signment, made  by  the  debtor  three  days 
afterwards,  can  not  justify  the  defend- 
ant, unless  the  fraudulent  intent  on  the 
part  of  the  debtor  existed  at  the  time  the 
attachment  issued.  Donnell  v.  Jones,  17 
Ala.  689,  cited  on  this  point  In  note  in 
30  L.  R.  A.  481. 
§  ssa. Pleading. 

As  to  pleading  in  actions  on  attach- 
ment bond,  see  ante,  "Pleading,"  209. 

Declaration,  Complaint  or  Petition. — 
A  count,  in  a  complaint  for  wrongful  at- 
tachment, alleging  that  "plaintiff  claims 
of  defendant  $5,000  damages  (or  wrong- 
fully taking  the  following  goods  and 
chattels,  the  property  of  plaintiff,  viz,  a 
stock  of  general  merchandise  formerly 
owned  by  A.,  consisting  of  dry  goods. 
groceries,  hardware,"  etc.,  in  a  certain 
town  and  building  is  a  good  count  in 
trespass,  under  the  Code  of  Alabama. 
Joseph  V.  Henderson,  95  Ala.  213,  10  So. 
843. 

When  exemplary  damages  are  claimed 
in  the  complaint  for  the  wrongful  suing 
out  of  an  attachment,  it  must  aver  that ' 
it  was  sued  out  without  probable  cause  ' 
for  believing  the  ground  to  be  true,  j 
Painter  v.  Munn,  23  So.  83,  117  Ala.  322,  ' 
67  Am.  St.  Rep.  170.  I 

A  declaration  in  case  for  wrongfully 
suing  out  an  attachment  is  bad  on  de-  i 
murrer  if  it  does  not  specially  deny  the 
ground  set  forth  in  the  affidavit  for  suing 
out  the  attachment.  Tiller  v.  Shearer,  SO 
Ala.  527. 

A  declaration  in  case  for  wrongfully 
and  vexatiously  suing  out  an  attachment 
before  a  justice  of  the  peace  in  Missis- 
sippi, which  does  not  show  that  such 
justice  had  authority  by  the  laws  of  that 
state  to  issue  attachments,  and  which 
contains  no  averment  connecting  the  de- 1 
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fendant  with  the  levy  thereof,  discloses 
no  ground  of  action,  and  is  bad  on  de- 
murrer.    Marshall  v.  Betner,  17  Ala.  832. 

A  declaration  for  maliciously  and 
wrongfully  suing  out  an  attachment  did 
not  aver  the  termination  of  the  suit  by 
attachment.  Held,  that- the  omission  was 
cured  by  verdict.  Rea  v.  Lewis,  Minor 
382,  cited  in  note  in  2  L.  B.  A,  N.  S.,  950. 

In  an  action  for  a  wrongful  attachment 
on  exempt  property,  evidence  as  to  the 
amount  of  attorney's  fees  paid  in  assert- 
ing the  exemption,  and  as  to  the  expense 
of  hauling  the  goods  back  to  plaintiff's 
house,  is  inadmissible,  if  such  elements 
of  damage  are  not  specially  mentioned 
in  the  complaint.  Boggan  v.  Bennett, 
102  Ala.  400,  14  So.  742. 

In  a  suit  by  a  firm  for  wrongfully  su- 
ing out  an  attachment  against  it,  special 
damages,  through  loss  of  reputation, 
credit,  or  customers,  can  not  be  shown, 
unless  specifically  alleged  in  the  declara- 
tion. Donnell  *.  Jones,  13  Ala.  490,  48 
Am.  Dec.  59. 

Under  a  declaration,  which  avers  the 
wrongful  and  vexatious  suing  out  of  an 
atlachmtint,  and  the  seizure  of  the  goods 
of  the  plaintiffs,  whereby  they  have  lost 
the  advantage  and  benefit  of  their  busi- 
ness as  merchants,  been  forced  to  aban- 
don the  same,  and  been  "wholly  ruined 
in  their  circumstances,"  etc..  the  plain- 
tiffs may  recover  the  actual  injury  done 
to  the  goods  by  their  seizure  under  the 
attachment.  Donnell  v.  Jones,  17  Ala. 
689,  52  Am.  Dec.  194. 

Flea  or  Answer. — In  an  action  in  tro- 
ver for  levying  an  attachment  against 
a  third  person  on  the  property  of  plain- 
tiff in  attachment,  a  plea  failing  lo  deny 
that  defendants  had  notice  of  plaintiff's 
claim  of  ownership  in  the  property  levied 
on  does  not  state  a  defense.  Mattingly 
V.  Houston,  52  So.  78,  167  Ala.  167. 

A  plea  to  an  action  for  wrongfully  and 
vexatiously  suing  out  an  attachment, 
which  avers  that  the  attachment  "was 
not  sued  out  wrongfully,  maliciously,  or 
vexatiously,  or  without  reasonable  or 
probable  cause,"  presents  a  substantia] 
defense  to  the  action,  and  is  not  demur- 
rable.    Marshall  *.  Betner,  17  Ala,  832. 


»3.  ■ 


—  Evidence, 
evidence   in   : 
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ment  bonds,  see  ante,  "Evidence,"  S  ^l*)- 
As  to  damages  in  action  on  attachment 
bonds,  see  ante,  "Damages,"  §  211.  As 
to  damages  against  officer,  see  the  title 
SHERIFFS  AND  CONSTABLES.  As 
to  damages  For  malicious  attachment,  see 
the  title  MALICIOUS  PROSECUTION. 

Presmnptiotis  and  Burden  of  Proof.— 
In  an  action  to  recover  damages  for  the 
wrongful  and  malicious  suing  out  of  an 
atiachment,  the  onus  is  on  the  plaintifl  to 
prove  the  falsity  of  the  affidavit  on  which 
the  attachment  was  sued  out,  and  not  on 
the  defendant  to  prove  its  truth. 
O'Grady  v.  Julian,  34  Ala.  8S. 

On  an  issue  whether  a  creditor,  at  the 
time  an  attachment  sued  out  by  him  was 
levied  on  shares  of  stock  standing  on 
the  corporate  books  in  the  debtor's  name, 
had  knowledge  of  a  previous  transfer  of 
the  stock  by  the  debtor  to  a  third  party 
in  payment  of  a  debt,  the  debtor  testified 
that  prior  to  the  levy  he  told  the  creditor 
that  he  had  transferred  all  his  property, 
am)  that,  though  he  did  not  mention  the 
stock,  he  thought,  from  what  the  creditor 
then  said,  that  the  latter  knew  that  th« 
Slock  was  included.  The  creditor  testi- 
fied that,  while  he  knew  that  the  debtoi 
was  indebted  to  the  transferee,  he  did 
not  know  of  any  transfer  of  any  prop- 
erty whatever  being  made  until  after  the 
atiachment  was  sued  out,  and  did  not 
know  that  the  debtor  owned  the  stock 
in  suit  until  after  the  levy.  Held  insuffi- 
cient to  discharge  the  burden  of  proof 
resting  on  the  transferee  to  show  facts 
which  should  have  put  the  creditor  upon 
inquiry,  so  as  to  charge  him  with  notice 
of  the  transfer  at  the  time  of  the  levy. 
Dittey  V.  First  Nat.  Bank,  112  Ala.  391, 
20  So.  476. 

Adinisubtlitjr.— Where  property  alleged 
to  have  been  sold  is  attached  as  the  prop- 
erty of  the  sellers,  an  offer  by  the  attach- 
ing creditors  to  return  the  surplus  over 
and  above  their  claim  is  admissible 
^tion  by  the  purchaser  against  such 
creditors  for  making  the  levy,  in  case  the 
sale  is  found  fraudulent,  to  show  that 
they  had  no  intention  to  make  an  ex- 
cessive levy.     Pollak  v.   Searcy,   84   Ala. 

ES9.  4  So.  137. 
Evidence  of  the  acts  of  the  sheriff  at 

the  time  of  the  levy,  and  of  what  passed 


between  him  and  defendants'  attorneys, 
who  directed  it,  is  admissible  to  show 
defendants'  connection  with  the  levy. 
Ullman  v.  Myrick,  63  Ala.  S32,  S  So.  410. 
In  an  action  for  a  wrongful  prosecution 
of  an  action  of  attachment,  it  being  first 
shown  that  the  goods  had  been  attached 
in  a  prior  suit,  it  is  admissible  to  show 
that  they  were  more  than  sufficient  to 
satisfy  such  prior  attachment.  Gold- 
smith V.  Picard.  27  Ala.  142, 

In  an  action  by  partners,  in  a  mercan- 
tile tirm,  to  recover  damages  for  the 
wrongful  and  vexatious  suing  out  of  an 
attachment  against  them,  in  consequence 
of  which  their  credit  was  destroyed,  and 
their  business  broken  up,  the  record  of 
the  attachment,  and  proceedings  thereon, 
is  proper  evidence  to  be  submitted  to  the 
jury.  Donnell  v.  Jones,  17  Ala.  689,  BE 
Am.  Dec.  194. 

In  an  action  for  the  wrongful  and  ma- 
licious suing  out  of  an  attachment,  evi- 
dence is  inadmissible,  on  part  of  defend- 
ant, to  show  that  another  attachment  was 
in  the  "sheriff's  hands  at  the  time  he  levied 
defendant's,   and    which   was   also  levied, 
though   it   might  be  competent  to  show 
of  the  other  attachment  and 
thereof   to  defendant  previous   to 
of   his  own,  as  tending   to 
rebut    ihe   presumption    of  malice.     Yar- 
b rough  V.  Hudson,  19  Ala.  653. 

In  an  action  for  wrongful  attachment, 
where  it  was  shown  that  no  writ  of  at- 
tachment was  on  file,  the  admission  in 
evidence  of  motions  by  plaintiff  in  the 
original  suit  to  substitute  the  writ  of  at- 
tachment, and  for  an  order  directing  the 
sheriff  to  sell  the  property  levied  upon 
under  the  writ,  and  the  order  of  the  court 
thereon,  was  competent,  as  showing  that 
plain tifT  therein  recognized  the  validity 
of  the  levy  of  the  writ  of  attachment. 
Hamilton  v.  Maxwell,  32  So.  13,  133  Ala. 
333,  cited  in  note  in  38  L.  R.  A.,  N.  S., 
127. 

In  a  suit  for  wrongfully  and  vexa- 
tiously  suing  out  an  attachment  against 
the  plaintiff,  the  declaration  by  the  plain- 
tiff, made  about  a  week  before  the  at- 
tachment issued,  that  he  was  intending 
to  leave  the  state  temporarily,  but  not  in 
the  hearing  of  the  defendant,  is  not  ad- 
missible in  evidence.  Havis  v.  Taylor, 
'  13  Ala.  324. 
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la  a  suit  for  wrongful  attachment,  evi- 
dence that  it  was  generally  reputed  that 
plaintifE  was  about  to  leave  the  state  is 
inadmissible  in  justification.  Havis  *. 
Taylor.  13  Ala.  324. 

In  an  action  for  wrongfully  and  mali- 
ciously suing  out  an  attachment,  a  deed 
of  trust  executed  by  the  plaintiff  prior 
to  the  issuance  of  the  attachment  is  ad- 
missible evidence  for  the  defendant,  and 
also  any  proof  tending  to  show  that  it 
was  fraudulent,  or  that  it  was  part  of  a 
plan  to  enable  the  plaintiff  to  dispose  of 
his  property  fraudulently,  or  that  he  was 
in  embarrassed  circumstances  at  the  lime 
of  its  execution,  or  that  the  property  con- 
veyed by  it  was  subsequently  run  off  by 
the  beneficiary  to  another  state.  Yar- 
brough  *,  Hudson,  19  Ala,  653. 

In  an  action  for  wrongful  attachment, 
where  the  writ '  was  sued  out  on  the 
ground  that  the  debtor  was  fraudulently 
withholding  her  means  from  the  cred- 
itor, plaintiff  may  show  what  amount  she 
paid  on  her  debts  during  the  year  imme- 
diately preceding  the  levy.  Birmingham 
Dry-Goods  Co.  v.  Finley,  26  So.  138,  122 
Ala.  534. 

Where  special  datnages  were  claimed, 
in  an  action  for  wrongful  attachment,  be- 
cause some  of  plaintiffs  customers  had 
left  her  beiSuse  of  the  levy,  her  mana- 
ger might  testify  that  some  of  plaintiffs 
customers  had  gone  elsewhere  to  trade 
after  the  attachment.  Birmingham  Dry- 
Goods  Co.  V.  Finley,  26  So.  138,  123  Ala. 
534. 

On  an  issue  as  to  the  market  value  of 
goods  wrongfully  attached  and  sold, 
dence  of  what  they  cost  the  attache 
defendant  at  some  indefinite  time  in 
past  was  not  admissible.  Louisville 
Jeans  Clothing  Co.  v.  Lischkoff,  109  Ala. 
136,  19  So.  436, 

Nor  was  evidence  of  the  amount  of 
plaintiff's  profit  on  similar  goods  sold  tc 
particular  persons  relevant  to  the  issue 
Louisville  Jeans  Clothing  Co.  i;.  Lisch- 
koff.  109  Ala.   136,  19  So.  436. 

In  an  action  for  vexatiously  suing  oul 
an  attachment,  it  is  competent  for  the 
defendant  to  prove,  in  mitigation  of  dam- 
ages, that  the  plaintiff  was  indebted  t< 
him  in  Georgia,  and  that  he  ran  away 
from    that     state    with    his    property     to 


avoid  the  payment  of  his  debts.     Melton 

Troutman,  16  Ala.  635,  cited  on  this 
point  in  note  in  S9  L.  R.  A..  N.  S..  274. 

Under  a  claim  of  damages  for  a  mali- 
cious attachment,  the  plaintiff  can  not 
prove  what  was  the  usual  profit  made  by 
such  establishments  in  the  neighborhood 
of  the  plaintiff  in  the  same  kind  of  busi- 
ness. O'Orady  v.  Julian,  34  Ala.  88,  cited 
on  this  point  in  note  in  52  L.  R.  A.  56. 

In  an  action  for  wrongful  attachment 
under  a  writ  sued  out  by  defendant's  at- 
torney, evidence  of  conversations  held  by 
the  attorney  with  others  before  the  at- 
tachment issued,  in  reference  to  plaintiffs 
disposition  of  his  property,  is  not  admis- 
sible as  ground  for  exemplary  damages. 
Louisville  Jeans  Clothing  Co.  v.  Lisch- 
koff.  109  Ala.  136,  19  So.  436. 

Defendant  having  denied  that  he  ever 
heard  that  the  attached  property  was 
claimed  by  third  persons,  it  is  competent, 
as  bearing  on  the  question  of  punitive 
damages,  for  plaintiff  to  contradict  him. 
Ullman  v.  Myrick,  93  Ala.  532,  S  So.  410. 

In  an  action  to  recover  damages  for  the 
wrongful  and  malicious  suing  out  of  an 
attachment,  a  witness  may  he  asked  what, 
from  his  Own  knowledge,  was  the  effect 
of  the  attachment  upon  the  business  and 
credit  of  the  plaintiff.  O'Grady  *.  Julian, 
34  Ala.  B8.  cited  on  this  point  in  note  in 
52  L.  R,  A.  56. 

In  an  action  by  partners  in  a  mercantile 
firm  to  recover  damages  for  a  wrongful 
attachment,  proof  of  the  loss  of  probable 
profits,  although  such  loss  does  not  fur- 
nish the  measure  of  damages,  is,  never- 
theless, proper  to  go  to  the  jury,  to  aid 
them  in  arriving  at  a  correct  conclusion 
as  to  the  injury  sustained.  Donnell  v. 
Jones,  17  Ala.  689,  52  Am.  Dec.  194.  cited 
in  note  in  52  L.  R.  A.  56. 

Weight  and  Sufficiency. — In  an  action 
for  wrongful  attachment  it  was  shown 
that  no  writ  of  venditioni  exponas  issued 
in  compliance  with  the  judgment  for 
plaintiff  in  the  original  suit  was  on  file,* 
and  also  that  the  affidavit  for  the  writ  of 
aitachment  and  the  bond  sued  on  were 
dated  August  27.  1894;  that  the  writ  was 
issued  by  a  justice  of  the  peace,  return- 
able to  the  fall  term.  1894.  of  the  circuit 
court.  The  motions  by  plaintiff  in  the  at- 
tachment suit  to  substitute  the  writ  of  at- 
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uchment  and  for  an  order  directing  thi 
sheriff  to  sell  the  property  levied  on  se 
forth  such  facts.  Held  sufficient  to  sh,ow 
that  the  writ  of  venditioni  exponas  grew 
ont  of  the  attachment  suit  mentioned  ii 
the  bond  sued  on.  Hamilton  v.  Maxwell, 
3S  So.  13.  133  Ala.  333. 
§  SM.  —  DatiUKM  in  Gen«nL        " 

.Ki    damages     in    action  on    bonds    for 
■wrongful  attachment,     see  ante,     "Dam- 
ages," S  811. 
§  >M  (1)  In    Geiwna.    - 

Injury  to  Buiiness,  Creditor  or  Reputa- 
tion.— In  an  action  by  a  retail  merchant 
against  a  wholesaler  for  wrongful  attach- 
ment of  land  not  connected  with  plain- 
tifTs  business,  it  was  error  to  permit  the 
jury  to  consider  whether  the  attachment 
resulted  \n  loss  of  customers  to  plaintiff. 
Gramling-Spalding  Co.  v.  Parker.  3  Ala. 
App.  38S,  57  So.   54. 

The  extent  of  damage  to  credit  is  an 
inferential  fact,  arrived  at  only  by  an  ex- 
amination of  all  th^  circumstances  in  a 
case,  and  can  not  be  the  subject  of  di- 
rect proof.    Trammell  v.  Ramage,  B7  Ala. 

666,    11    So.    916. 

A  retail  merchant  can  recover  damages 
sustained  to  his  credit  by  wrongful  attach- 
ment, though  the  levy  was  upon  land  not 
connected  with  his  business.  Gramling- 
Spalding  Co.  v.  Parker,  3  Ala.  App.  325, 

57  So.  54. 

Plaintiffs  can  derive  no  right  to  recover 
for  consequences  not  legally  entering  into 
their  damages,  though  they  are  stated  in 
the  complaint;  and  hence,  in  an  action 
for  wrongful  attachment,  plaintiff  can  not 
recover  on  the  theory  of  loss  of  cus- 
tomers, though  such  loss  was  pleaded. 
where  no  loss  could  have  been  sustained, 
since  the  attachment  was  levied  against 
land  not  connected  with  his  business. 
Gramling-Spalding  Co.  v.  Parker,  3  Ala. 
App.  325,  57  So.  64. 

Perishable  Goods  Injured.— One  whose 
perishable  goods  have  been  wrongfully  at- 
tached may  recover  damages  resulting  to 
such  goods  by  locking  them  up  tn  a  store- 
house during  warm  weather,  and  failing 
to  give  them'  proper  attention.  W.  F. 
Vandiver  &  Co.  v.  Waller,  39  So.  136,  143 
Ala.  411. 

Injury  to  Land  and  Personalty.— In  an 


action  for  ^abuse  of  attachment  process, 
damages  may  be  recovered  for  injuries 
to  the  personalty  and  to  the  land  on 
which  it  was  situated,  for  closing  plain- 
tiffs store,  and  for  an  excessive  levy. 
Brown  v.  Master,  104  Ala.  451,  16  So.  443, 
cited  in  note  in  29  L.  R.  A..  N.  S.,  274. 

375,   376. 

§  M4  (S)  Heaaure  or  Amount. 
As   to  evidence,  see  ante,   "Evidence," 

g    S23. 

In  General. — In  trover  for  the  conver- 
sion of  property  sold  under  a  writ  of  at- 
lachment  levied  against  another  than  the 
true  owner  of  the  property,  the  measure 
of  damages  was  the  value  of  the  prop- 
erty, with  interest,  from  the  date  of  the 
levy  until  the  trial.  Milner  &  Kettig  Co. 
V.  DeLoach  Mill  Mtg.  Co..  36  So.  765, 
1311  Ala.  645,  101  Am.  St.   Rep.  63. 

Sale  Considered  in  EstimatinK  Dam- 
agea. — After  institution  of  an  action  of 
trespass  for  a  wrongful  levy,  a  sale  un- 
der the  levy  does  not  relate  back  to  the 
commencement  of  the  suit  constituting  a 
cause  of  action  at  that  time,  but,  if  the 
levy  was  wrongful,  the  sale  may  be  con- 
sidered in  estimating  damages.  Dunlap 
V.  Steele,  80  Ala.  424. 

g  MS. Costs  and  Attorney's  Fees  aa 

Damages. 

In  General. — As  a  general  rule  the  costs 
and  reasonable  fees  paid  in  the  attach- 
ment suit  are  recoverable  as  damages  in 
an  action  on  the  case  for  wrongfully  su- 
ing out  the  attachment.  Seay  *.  Green- 
wood, 21  Ala.  491.     . 

Costs.— In  an  action  for  wrongfully  and 
vexatiously  suing  out  an  ancillary  attacb- 
ment,  the  costs  incurred  in  defending  the 
original  suit  constitute  no  part  of  the 
plaintiff's  damages.  White  v.  Wyley,  17 
Ala.  167. 

The  costs  of  the  justice's  court,  before 
whom  the  attachment  was  returnable,  are 
recoverable  in  case,  as  part  of  the  dam- 
ages actually  sustained;  but  where  the 
is  laken  by  the  defendant  to  the  cir- 
courl,  hy  appeal,  where  he  files  his 
pleas,  and  afterwards  withdraws  them,  for 

valuable  consideration  paid  him  by  the 
plaintiff,  and  suffers  judgment  by  nil 
dicit,  he  can  not  recover  the  costs  of  the 
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circuit  court.    Seay  v.  Greenwood,  21  Ala. 
491. 

Counsel  Fees. — Where  plaintiff  in  an 
action  for  wrongful  attachment  did  not 
employ  an  attorney  to  defend  the  attach- 
ment suit,  but  allowed  a  judgment  to  be 
entered  by  default,  he  can  not  recover, 
as  damages,  the  amount  paid  to  an  at- 
torney for  making  a  motion  for  a  new 
trial  of  such  action.  Trammell  v.  Ram- 
age,  97  Ala.  666,  11  So.  916. 

Counsel  fees  paid  by  the  claimant  in 
a  suit  brought  to  try  the  right  of  prop- 
erty may  be  taken  into  consideration  by 
the  jury,  in  assessing  his  damages,  in  a 
subsequent  action  for  damages  against 
(he  plaintiff  in  attachment.  Roberts  v. 
Heim,  27  Ala.  678. 
§  US.  Exemplary  Damages. 

As  to  actions  on  bonds,  see  ante,  "Ex- 
emplary Damages,"  |  211   (3). 

Acting  in  Good  Faith  and  imder  Advice 
of  Counsel. — ^A  plaintiff  is  not  liable  in 
exemplary  or  vindictive  damages  for  pro- 
curing an  attachment,  if  he  acted  in  good 
faith,  under  advice  of  his  attorney,  who 
was  on  the  ground  at  the  place  where  the 
attachment  was  made.  Gram  ling- Spald- 
ing Co.  z:  Parker,  3  Ala.  App.  325.  57 
So.  54. 

Failure  to  State  Allegation  in  Com- 
plaint.— Exemplary  damages  can  not  be 
recovered  for  wrongful  attachment  where 
the  complaint  fails  to  state  that  it  was 
sued  out  without  the  existence  of  any  statu- 
tory ground  therefor,  and  without  prob- 
able cause.  Hamilton  v.  Maxwell,  24  So. 
769,   119  Ala.    33. 

Recovery  before  Determination  of  At- 
tachment Suit. — In  trespass  on  the  case 
to  recover  damages  actually  sustained  by 
the  wrongful  suing  out  of  an  attachment, 
if  malice  is  shown,  vindictive  damages 
may  be  recovered  without  waiting  for 
the  determination  of  the  attachment  suiL 
Seay  v.   Greenwood,  31   Ala.  491. 

Attachment  Procured  by  Agent. — 
Where  the  suing  out  of  an  attachment 
was  wrongful,  and  it  was  issued  without 
probable  cause,  punitive  as  well  as  actual 
damages  may  be  recovered,  although  the 
attachment  was  sued  out  by  an  agent, 
provided  the  principal,  with  full  knowl- 
edge, ratified  the  agent's  act.     W.  F.  Van- 


diver  &  Co.  V.  Waller,  39  So.  136,  U3  Ala. 
111. 

Hakera  of  Indemnity  Bond. — The  mak- 
ers of  an  indemnity  bond  given  to  induce 
a  sheriff  to  levy  on  goods  in  the  posses- 
sion of  a  person  not  a  party  to  the  proc- 
ess can  not  be  held  liable  in  trespass  for 
exemplary  damages,  unless  they  author- 
ized the  sheriff  to  act  wantonly,  reck- 
lessly, or  with  circumstances  of  aggrava- 
tion, or  ratified  his  unlawful  acts,  or  the 
acts  were  consequent  on  the  making  of 
the  levy.  Lienkauf  v.  Morris,  66  Ala.  406, 
cited  on  this  point  in  note  in  39  L.  R. 
A.,  N.  S.,  875. 
g  2S7. Questiona  for  Juiy. 

Question  as  to  Wrongfully  Suing  Out 
Attachment. — In  an  action  for  wrongful 
attachment,  the  question  whether  the  at- 
tachment was  wrongfully  sued  out  is  for 
the  jury.  Hamilton  v.  Maxwell,  33  So. 
13,  133  Ala.  233. 
§  S38.  InstructJons. 

Invasion  of  Province  of  Jury. — In  an 
action  for  wrongfully  suing  out  an  at- 
tachment, a  charge  that  malice  can  not 
be  testified  about  by  defendants,  and  that 
be  determined  trom 
s  not  subject  to  the 
objection  of  precluding  the  jury  from 
considering  letters  written  by  defendants 
and  introduced  in  evidence  on  the  ques- 
tion of  malice.  Vandiver  &  Co.  v.  Wal- 
ler, 143  Ala.  411,  39  So.  136. 

In  an  action  for  wrongfully  suing  out  an 
attachment,  charges  that  the  absence  of  a 
debtor  from  his  home  without  his  in- 
forming a  creditor  thereof  does  not  au- 
thorize the  latter  tn  resort  to  an  attach- 
ment, and  that,  if  the  attachment  defend- 
ant left  his  usual  place  of  business  with 
the  intention  of  again  returning,  and  with- 
out any  fraudulent  intent,  his  absence  was 
not  that  of  absconding  within  the  mean- 
ing of  the  law,  were  not  subject  to  the 
objection  of  invading  the  province  of  the 
jury.  W.  F.  Vandiver  &  Co.  v.  Waller, 
39   So.   136.   143  Ala.   411. 

In  an  action  for  wrongfully  suing  out 
an  attachment,  a  charge  that  the  tempo- 
rary absence  of  a  debtor  from  the  state, 
though  he  does  not  inform  his  creditors, 
does  not  authorize  an  attachment  against 
his  property,  while  argumentative  and  ab- 
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stract  in  that  there  was  no  evidence  that 
the  debtor  had  left  the  state,  was  not 
subject  to  the  objection  of  precluding  the 
jury  from  considering  evidence  lending  to 
show  that  the  debtor  had  absconded,  and 
was  not  reversible  error.  Van  diver  & 
Co.  V.  Waller,  143  Ala.  411,  39  So.  136. 

Correct  as  to  Law  and  Fact. — In  case 
for  an  attachment  wrongfully  sued  out 
on  the  ground  that  the  debtor  was  about 
to  remove,  it  is  not  error  to  instruct  that 
the  plaintiff  may  recover  the  actual  dam- 
afe.  unless  they  believe  the  plaintiff  was 
about  to  remove.  Hudson  v.  Howlett,  32 
Ala.  478,  cited  in  note  in  3B  L.  R.  A.,  N. 
S..  130. 

Where  plaintiff  in  trespass  for  attach- 
ing goods  claimed  to  have  been  purchased 
by  him  from  the  attachment  debtors  re- 
lies on  his  own  testimony  to  prove  that 
he  was  a  purchaser  in  good  faith,  it  is 
not  error  for  the  court  to  refuse  to  charge 
that  the  failure  of  plaintiff  to  produce  the 
sellers  as  witnesses  to  prove  the  consid- 
eration is  a  circumstance  of  suspicion  for 
the  jury  to  consider.  Pollak  v.  Harmon, 
94  Ala.  430,  10  So.  156. 

In  an  action  for  wrongful  attachment, 
it  was  proper  for  the  court  to  refuse  to 
charge  that  if  the  jury  "found  from  the 
evidence  that  in  suing  out  the  attachment 
defendant  stated  all  the  facts  to  his  at- 
torney, or  his  attorney  was  acquainted 
with  all  the  facts,  and  defendant  acted 
under  the  advice  of  his  attorney  in  suing 
out  said  attachment,  then  they  could  not 
assess  exemplary  damages,"  as  it  pre- 
termitted all  inquiry  as  to  defendant's 
good  faith  in  the  action  he  took.  Tram- 
mell  V.  Ramage.  97  Ala.  666,  11  So.  916. 

In  an  action  for  wrongful  attachment, 
a  charge  that  if  defendant  sued  out  the 
attachment  under  an  honest  belief  that 
plaintiff  was  fraudulently  disposing  of  his 
property,  in  giving  it  to  his  sons,  or  in 
giving  it  to  his  sons  "in  any  way,"  ex- 
emplary damages  could  not  be  recovered, 
was  faulty  as  assuming  that  the  giving  of 


the  property  to  the  sons  "in  any  way" 
was  sufficient  to  show  probable  cause. 
Hamilton  v.  Maxwell,  24  So,  769,  119 
Ala.  33. 

In  trover  for  levying  an  attachment 
against  a  husband  on  the  property  of  the 
wife,  where  the  levy  in  part  was  upon 
the  wife's  personal  apparel  and  upon  fur- 
niture in  which  she  had  the  beneficial 
ownership  subject  to  the  seller's  title,  re- 
tained for  security,  a  charge  that  if  the 
jury  found  that  the  property  was  in  the 
possession  of  plaintiff's  husband,  and  he 
instructed  the  constable  to  go  and  take 
charge  of  it,  then  they  should  find  for  de< 
fendant,  was  properly  refused,  since  the 
husband  could  not  dispose  of  the  wife's 
properly  without  her  consent.  Mattingly 
V.   Houston,  62  So.  78,  167  Ala.  167. 

In  trover  for  levying  an  attachment  on 
the  property  of  plaintiff,  where  the  evi- 
dence required  the  submission  of  the 
questions  whether  plaintiff  was  entitled 
to  damages  for  injured  feelings  or  in  the 
way'  of  smart  money,  a  charge  that  the 
•measure  of  damages  is  the  value  of  the 
hire  or  use  of  the  property  belonging  to 
plaintiff  from  the  time  of  the  taking  to 
the  return  of  the  same,  together  with  the 
damage  to  the  same,  was  properly  re- 
fused. Mattingly  v.  Houston,  167  Ala. 
167.  53  So.  78. 

In  an  action  for  wrongfully  suing  out 
an  attachment,  where  the  complaint  de- 
manded damages  equal  to  the  penalty  of 
the  bond,  a  charge  that  punitive  or  ex- 
emplary damages  can  not  be  proven  in 
dollars  and  cents,  but  when  the  proof 
shows  acts  of  malice  and  vexation  the 
jury  can  fix  the  measure  of  damages  in 
dollars  and  cents,  and  "can  fix  such  puni- 
tive damages  as  may  seem  right  to  them, 
not  exceeding  the  amount  of  the  attach- 
ment bond,"  while  informal,  is  substan- 
tially correct,  and  does  not  constitute  re- 
versible error.  Vandiver  &  Co.  v.  Waller. 
143  Ala.  411,  39  So.  136,  cited  in  note  in 
29  L.  R.  A..  N.  S.,  275. 


Attachment  Execution. 

See  the  titles     ATTACHMENT;     GARNISHMENT.     S 
TICES  OF  THE  PEACE. 
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dictments   for   attempts 
FORMATION. 


AtUinfler. 

:  the  title  CONSTITUTIONAL  LAW. 

Attempt 


Attendance. 


See  the  titles  BANKRUPTCY;  CONTEMPT;  EXECUTION;  SCHOOLS  AND 
SCHOOL  DISTRICTS.    As  to  attendance  of  jurors,  see  the  title  JURY. 


Attestation. 

See  the  titles  ARBITRATION  AND  AWARD;  ASSIGNMENTS  FOR  BENE- 
FIT OF  CREDITORS;  CHATTEL  MORTGAGES;  DEEDS;  FRAUD;  LAND- 
LORD AND  TENANT;  MORTGAGES;  MOTIONS;  PATENTS;  WILLS;  and 
other  specific  titles. 


ATTORNEY  AND  CLIENT. 

I.  The  Office  of  Attorney. 

(A)  Admission  to  Practice. 

§  I.  Determination  of  Right  of  Admission. 

§  2.  Oath. 

§  3.  Certificate  or  License. 

(B)  Privileges,  Disabilities,  and  Liabilities. 
§     4.  Nature  and  Term  of  Office. 

§     5.  Right  to  Inspect  Public  Records. 

§     6.  Right  to  Appear  before  Mayor  or  Magistrate. 

§     7.  Acting  for  Adverse  Parties. 

§     8.  In  General. 

§    9.  Acting  in  Different  Capacities. 

§  10.  Liabilities  to  Adverse  Parties  and  to  Third  Persons. 

§  11.  Licenses  and  Taxes. 

§  12.  Regulation  of  Professional  Conduct. 

§  13.  Offenses  in  Exercise  of  Professional  Functions. 

§  14.  Grounds  for  Suspension  or  for  Striking  from  Roll. 

§  15.  Character  and  Conduct  in  General. 

§  15.  Contempt  of  Court. 

§  17.  Proceedings. 

§  18.  Notice  and  Preliminary  Proceedings. 

§  19.  Nature  and  Form  in  General. 

§  20,  Charges  and  Answers  Thereto. 

§  21.  Trial  or  Hearing. 

§  22.  Judgment  or  Order. 
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§  23.. Review. 

§  24.  Costs. 

IL  Retainer  and  Authority. 

§  25.  Rights  of  Litigants  to  Act  in  Person  or  by  Attorney. 
§  26.  The  Relation  in  General. 
§  27.  What  Constitutes  a  Retainer. 
§  28.  Proof  of  Authority. 

§  29.  Necessity  in  General. 

§  30.  Presumptions. 

§  31.  Objections  to  Authority. 

§  32.  Evidence  of  Authority. 

§  33.  Warrant  or  Other  Written  Authority. 

§  34.  Change  and  Substitution. 
§  35.  Termination  of  Relation. 

§  35  (1)  Act  of  Parties. 

§  35  (2)  Death. 

§  35  (3)   Determination  of  Controversy. 
§  36.  Scope  of  Authority  in  General. 
§  i7 .  Employment  and  Authority  of  Counsel. 
§  38.  Delegation  of  Authority. 

§  39,  Disposition  of  Moneys  or  Other  Property  of  Client. 
§  40.  Contracts  on  Behalf  of  Client. 
§  41.  Notice  and  Demand. 
§  42.  Submission  to  Arbitration. 
§  43.  Confession  of  or  Consent  to  Judgment. 
§  44.  Stipulations  and  Admissions. 
§  45.  Commencement  and  Conduct  of  Litigation. 

§  46.  Bringing  or  Defending  and  Dismissal  of  Action. 

§  47.  Suing  Out  AtUchment. 

§  48.  Conduct  of  Trial. 

§  49.  Control  of  Judgment. 

§  50.  Control  of  Execution. 

§  51.  Prosecution  of  Appeal  or  Other  Proceeding  for  Review. 

§  52.  Receiving  Payment  or  Security. 

§  53.  Mode  or  Form  of  Payment  or  Security. 

§  54.  Satisfaction  of  Judgment  or  Execution. 

§  55.  Settlements,  Compromises,  and  Releases. 

§  55  (1)  In  General, 

§  55  (2)   Receiving  Less  than  Amount  of  Judgment. 
§  56.  Ratification  by  Client. 
§  57.  Notice  to  Attorney. 
m.  Dnties  and  Liabilities  of  Attorney  to  Client. 
§  58.  Negligence  or  Malpractice. 

§  59.  Nature  of  Attorney's  Duty. 

§  60.  Skill  and  Care  Required. 

§  61,  Acts  and  Omissions  of  Attorney  in  General. 
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§  62.  Collection  of  Demands. 

§  63.  Unauthorized  Appearance. 

§  64.  Conduct  of  Litigation. 

§  65.  Acting  for  Party  Adversely  Interested. 

§  66.  Acts  and  Omissions  of  Partners  and  Associates. 

§  67.  Accounting  and  Payment  to  Client. 

§  68.  Liabilities  in  General. 

§  69.  Acts  or  Defaults  of  Partners  and  Associates. 

§  70. Liability  for  Interest. 

§  71.  Persons  Entitled. 

§  72.  Dealings  between  Attorney  and  Client. 
§  73.  In  General. 

§  73  (1)  In  General. 

§  73  (2)  Conveyances,   Mortgages  and  Assignments. 

§  74.  Payment  of  or  Security  for  Compensation. 

§  75.  Acquiring  Property  Adversely  to  Interest  of  Client. 
§  76.  Summary  Remedies  of  Client. 

§  76  (1)   In  General. 

§  76  (2)  Proceedings  and  Relief. 
§  77.  Proceedings  for  Accounting. 
§  78.  Actions  for  Money  Collected. 
§  79.  Actions  for  Negligence  or  Wrongful  Acts, 

§  79  (I)   In  General. 

§  79  (2)  Pleading  and  Evidence, 

§  79  (3)  Trial. 

§  79  (4)  Damages  and  Costs. 

rv.  Compensation  and  Lien  of  Attorney. 

(A)   Fees  and  Other  Remuneration. 

§  80.  Right  to  Compensation  in  General. 

§  81.  Statutory  Regulations. 

§  82.  Employment  of  Attorney. 

§  83.  Premature  Termination  of  Relation. 

§  83  (1)  In  General. 

§  83  (2)  Under  Contract  for  Contingent  Fee. 
§  84.  Statutory  Fees,  and  Taxed  Costs. 
§  85.  Value  of  Services. 

§  86.  In  General. 

§  87.  Specific  Services  and  Particular  Cases. 

§  88.  Contracts  for  Compensation. 

§  89.  Making,  Requisites,  and  Validity. 

§  90.  Construction  and  Operation. 

§  91.  Contingent  Fees. 

§  92.  Performance  of  Contract. 

§  93.  Deductions  and  Forfeitures. 

§  94.  Allowance  and  Payment  from  Funds  in  Court. 

§  95.  Actions  for  Compensation. 
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§  96.  Grounds  of  Action. 

§  97.  Defenses. 

§  98.  Time  to  Sue,  and  Limitations. 

§  99.  Evidence. 

§  99  (1)   In  General. 

§  99  (2)  Employment. 

§  99  (3)  Value  of  Services  or  Amount  of  Compensation. 
§  100.  Trial. 

§  100  (1)  Questions  for  Jury. 

§  100  (2)   Instructions.  • 

§  100  (3)  Verdict  and  Findings. 
(B)  tien. 

§  101.  Nature  of  Attorney's  Lien. 
§  102,  Statutory  Provisions. 
§  103.  Right  to  Lien. 

§  104.  In  General. 

§  105.  Services   or   Fees   Covered. 

§  106.  Subject  Matter  to  Which  Lien  Attaches. 

§  106  (1)  In  General. 

§  106  (2)  Judgment  or  Proceeds  Thereof. 

§  106  (3)  Securities  and  Papers. 

§  106  (4)  Land. 
§   107.  Time  When  Lien  Attaches. 
§   108.  Priorities. 

§  109,  Waiver,  Loss,  or  Discharge. 
§  1 10.  Protection  against  Assignment  by  Client. 

§  111.  Protection  against  Settlement  between  Parties. 

§  112.  In  General. 

§  113.  Remedies  of  Attorney. 

§  113  (1)  In  General. 

§  113  (2)  Vacation  of  Settlement  and  Proceeding  with  Original 
Suit. 
§  114.  Protection  against  Set-Off  between  Parties. 
§  115.  Enforcement. 

§  115  (1)  In  General. 

§  115   (2)   Proceedings. 

Cross  References. 
As  to  the  nature  of  an  action  against  an  attorney  tor  neglect  of  duty,  see  the  title 
.ACTION.  As  to  questioning  an  attorney's  authority  in  the  appellate  court  where 
l;e  has  appeared  without  objection  in  the  lower  court,  see  the  title  APPEAL  AND 
ERROR.  As  to  agreements  between  attorney  and  chent,  whereby  the  attorney  ac- 
quires an  interest  in  the  subject  matter  of  litigation,  see  the  title  CHAMPERTY 
AKD  MAINTENANCE.  As  to  the  usage  of  attorneys,  at  any  particular  place,  to 
collect  money  for  their  clients  in  bank  bills  of  the  State  Bank,  see  the  title  CUS- 
TOMS AND  USAGES.  As  to  the  power  to  require  attorneys  to  take  out  license, 
see  the  titles  CONSTITUTIONAL  LAW;  LICENSES.  As  to  arguments  of  coun- 
tel.  see  the  title  TRIAL. 
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I.  THE  OFFICE  OF  ATTORNEY. 

(A)   ADMISSION  TO  PRACTICE. 
§   1.  Determination  of   Right  to  Admis- 
aion. 

It  does  not  rest  exclusively  with  the 
several  courts  to  determine  who  is  quali- 
fied to  become  or  continue  an  attorney 
of  the  court.  On  the  contrary,  an  at- 
torn y  admitted  by  the  supreme  court 
has  the  legal  right  to  practice  "in  all  the 
'  courts  in  this  state,"  a  right  of  which  he 
can  be  deprived  only  in  the  mode  pointed 
out  by  law.  Withers  v.  Posey,  36  Ala. 
253,  268. 
§«.  Oath. 

Oath  Required  by  DueUiii(  Act.— So 
much  of  the  leth  section  of  the  duelling 
act  of  Alabama,  passed  January  7,  1S26, 
as  requires  attorneys  and  counselors  at 
law  to  make  oath,  before  entering  upon 
the  practice  of  the  law,  according  to  the 
form  prescribed  in  that  section,  that  they 
have  not,  since  the  1st  of  January,  1826, 
been  engaged,  either  as  principals  or  sec- 
onds, in  any  duel,  and  that  they  will  not 
in  future  be  SO  engaged  (being  citizens 
of  that  state),  either  in  the  state  or  out 
of  the  state,  is  contrary  to  the  constitu- 
tion, and  void.    In  re  Dorsey,  7  Port.  293. 

As  the  several  parts  of  the  oath,  re- 
quired by  the  16th  section  of  the  duelling 
act  of  Alabama,  Jan.  7,  1826,  to  be  taken 
by  counsellors  and  attorneys,  can  not  be 
disjoined;  and  as  the  oath  is  in  part  il- 
legal, it  can  not  be  imposed.  In  the  Mat- 
ter of  Dorsey,  7  Port.  293,  395. 

Prescribed  Oath. — Persons  licensed  to 
practice  law  since  the  adoption  of  the 
Code,  are  not  entitled  to  practice,  until 
they  take  the  oath  prescribed  by  §  73S. 
Withers  V.  Posey,  36  Ala.  252,  360. 
§  3.  Certificate  or  Licenae. 

1  he  persons  who  are  entitled  to  prac- 
tice in  the  courts  of  the  state,  are  those 
who  were  regularly  licensed  under  the 
laws  of  the  state  before  the  adoption  of 
the  Code,  and  those  who,  since  the  adop- 
tion of  the  Code,  have  been  admitted  by 
a  license  from  the  supreme  court,  the 
court  of  chancery,  or  a  circuit  court. 
Code.  §  729.     Withers  v.  Posey,  36  Ala. 

352,  360. 

Those  who  were  regularly  licensed  to 
practice    law    before    the    passage    of   the 


Code,  "can  practice  only  in  such  courts 
as  their  license  authorizes  them."  Code, 
§  730.    Withers  v.  Posey,  36  Ala.  2Sa,  260. 

(B)       PRIVILEGES,     DISABILITIES, 

AND  LIABILITIES. 
§  4.  Nature  and  Tenn  of  Office. 

The  office  and  duty  of  an  attorney  at 
law  is  the  representation  of  parties  in 
courts  of  justice.  Brewer  v.  Watson,  71 
Ala.  399,  304. 

The  Right  to  Practice.— The  right  to 
practice  law  is  a  valuable  right,  as  de- 
serving of  protection  as  property.  In 
the  Matter  of  Dorsey,  7   Port.  293,  296. 

The  right  to  practice  law,  which  is  ob- 
tained upon  procuring  license  and  taking 
the  prescribed  oath,  is  a  legal  right,  of 
which  the  attorney  can  not  be  deprived, 
except  by  a  judgment  of  removal  or  sus- 
pension, rendered  by  the  circuit  court,  on 
proceedings  instituted  in  conformity  with 
the  directions  contained  in  chapter  10,  ti- 
tle 9,  part  1,  of  the  Code.  See  §§  747-761. 
Withers  v.  Posey,  36  Ala.  253,  266 ; 
Thomas  v.   Stepney,  58   Ala.   365. 

Official  Relation. — A  regularly  licensed 
attorney  occupies  a  permanent  official 
relation  to  the  courts  in  which  he  has  au- 
thority to  practice,  and  to  the  commu- 
nity.   Thomas  f.  Stepney,  58  Ala.  365. 

Attorneys  and  counselors  at  law  are 
part  and  parcel  of  the  judicial  adminis- 
tration of  the  laws  of  the  commonwealth. 
They  are  Instrumentalities — necessary  in- 
strumentalities— in  all  judicial  conten- 
tions. They  receive  their  authority  to 
represent  the  interests  of  others,  not  as 
a  common  or  natural  right,  but  in  con- 
sideration of  their  ascertained  legal  learn- 
ing, and  good  inoral  character.  They 
thus  become  a  part  of  the  court's  ma- 
chinery; and,  although  not  technically 
public  officers,  they  are  quasi  officers. 
They  are  called  officers  of  the  court; 
that  i"-,  they  are  instrumentalities,  to  aid 
the  court  in  administering  the  law.  So 
much  are  they  regarded  as  part  of  the 
machinery  of  the  court,  that,  having  busi- 
ness before  the  court,  they  are  presumed 
to  be  present  whenever  the  court  is  in 
session.  Pinkard  V  Allen,  75  Ala.  73,  79. 
§  s.  Right  to  Inspect  Public  Records. 

An  attorney  at  law  may  inspect  pub- 
lic records  in  which  his  client  is  inter- 
ested.    Brewer  v.  Watson,  61  Ala.  310. 
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§   6.  Right  to  Appear  before  Mayor  or 
Magistrate^ 
See  ante,  "Nature  and  Term  of  Office," 

•  An  attorney  at  law  who  has  been  reg- 
ularly admitted  to  practice  in  accordance 
with  the  provisions  of  the  Code  has  a 
legal  right,  when  employed  for  that  pui 
pose,  to  appear  as  counsel  (or  persons 
on  trial  before  the  mayor  of  Mobile  for 
alleged  violations  of  the  city  ordinances 
or  for  the  accused  on  a  preliminary  in- 
quiry before  him  as  committing  magis- 
trate, although  the  proceeding  before  a 
mayor  for  an  alleged  violation  of  a 
nicipal  ordinance  is  neither  a  "criminal 
prosecution,"  nor  a  "civil  cause,"  within 
the  meaning  of  the  10th  and  E9th  sections 
of  the  1st  article  of  the  constitution,  se- 
curing to  a  party  the  right  "to  be  heard 
by  himself  and  counsel."  Code,  S§  730, 
3403;  Withers  v.  Posey,  36  Ala.  252, 
§  7.  Acting  for  Advene  Parties. 
§  S. In  GenersL 

See  post,  "What  Constitutes  a  Re- 
tainer," §  27. 

Counsel,  retained  under  either  a  gen- 
eral or  special  retainer,  is  not  at  liberty 
to  accept  employment  or  render  service 
adversary  to  the  interest  of  the  client  thus 
retaining  him.    Agnew  f.  Walden,  S4  Ala. 

502,   4   So.  672,  673. 

The  complainant's  solicitors  in  a  chan- 
cery cause  may,  without  impropriety, 
prepare  and  sign  formal  answers  for  any 
of  the  defendants  who  admit  the  allega- 
tions of  the  bill  and  make  no  defense. 
Cargile  v.  Ragan,  65  Ala.  287. 

On  a  bill  filed  by  a  widow  to  compel 
the  settlement  of  the  estate  of  her  de- 
ceased husband,  the  defendant's  solicitor 
can  not  properly  represent  the  minor 
heirs,  their  interests  being  adverse  to  that 
of  defendant.  Parker  v.  Parker,  99  Ala. 
239,  13  So.  520. 
I  S.  Acting  in  Different  Capacities. 

Ad  attorney  at  law  of  a  party  in  ob- 
taining a  judgment  may  act  as  commis- 
sioner in  taking  a  deposition  for  his 
client  to  be  used  in  a  claim  suit  grow- 
ing out  of  the  judgment,  he  not  being  the 
attorney  in  the  claim  suit,  and  it  not  be- 
ing shown  that  he  has  any  interest  in 
the  event  of  the  suit. '  Taylor  v.  Branch 
Bank  at  Huntsville,  14  Ala.  633. 


i  10.  Liabilities  to  Adverse   Parties  and 

to  Third  Persons. 

See  ante,  "Control  of  Execution,"  §  50. 

Where  an  attorney,  having  in  hia  pos- 
session moneys  of  his  client,  after  notice 
of  his  client's  assignment  thereof  to  a 
third  person,  pays  them  to  the  client,  he 
is  liable  to  the  assignee.  Gayle  v.  Ben- 
son, 3  Ala.  234. 
§  11.  Licenses  and  Taxes. 

Under  a  statute  which  provides  that  all 
lawyers  practicing  their  profession  must 
pay  a  license  tax,  each  member  of  a  firm 
of  practicing  lawyers  must  pay  the  tax. 
Jones  V.  Page,  44  Ala,  667. 

To  practice  law  in  a  single  instance, 
without  a  license,  is  forbidden  by  law. 
Pamphlet  Acts  1868,  pp.  329-30,  |§  105, 
111.     Cousins  V,  State,  SO  Ala.  113,  114. 

§  IS.  R^ulation  of  Professional  Conduct. 
If  an  attorney  proceed  in  the  name  of 
a  fictitious  plaintiff,  or  without  author- 
ity, it  is  contempt  punishable  by  the 
court.  Gaines  v.  Torabeckbee  Bank.  Mi- 
nor 50,  51. 

Unprofessional  or  disrespectful  con- 
duet  on  the  part  of  an  attorney,  though 
amounting  to  a  contempt  and  furnishing 
cause  for  his  lemovat  or  suspension,  will 
not  justify  a  court  In  excluding  him  from 
practicing  at  its  bar.  no  judgment  of  re- 
moval or  suspension  having  been  ren- 
dered against  him.  Withers  v.  State,  36 
Ala.  252. 

For  any  disrespectful  or  contemptuous 
behavior  in  court,  tending  to  impair  the 
respect  due  to  judicial  tribunals,  or  to  in- 
terrupt the  due  coi-rse  of  trial,  an  attor- 
ney may  be  punished  at  the  time  for  con- 
tempt: Code,  S§  561-563;  Withers  v. 
State,  36  Ala.  292, 

Attorneys  Practicing  by  Comity. — The 
courts,    by    comity,    permitting    attorneys, 
who  have  no  license  and  have  not  taken 
the    prescribed    oath,    to    practice    before 
them,  have  an  inherent  power  to  compel 
idience   and   fidelity   to   the   duties   vol- 
:arily   assumed   by   them,  as   they   have 
compel  it  from  all  their  officers.     The 
ition  of  such  attorneys  is  temporary, 
and  the  comity  which  permits  it  may  at 
time  be  withdrawn.    Thomas  v.  Step- 
ney,  58   Ala.   365,   368. 
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§  13.  OffouM  in  BxerciBe  of  Professional 
Functions. 

A  lawyer  is  Hable  to  the  penalty  pre- 
scribed by  Code  1907,  g  eaiS,  for  sending 
a  threatening  or  abusive  letter,  which 
may  tend  to  provoke  a  breach  of  the 
peace,  regardless  of  the  fact  that  it  is 
sent  in  an  effort  to  collect  an  account. 
Peters  v.  State,  166  Ala.  35,  51  So.  952, 
953. 

g  14.  Grounds  for  Suspension  or  for  Strik- 
ing from  RoU. 

§  15. Chsncter  and  Conduct  in  Gen* 

ersL 

Willful  misconduct  of  an  attorney  in 
his  profession,  and  willful  violations  of 
any  of  the  duties  enjoined  upon  him  by 
law,  will  justify  a  proceeding  in  the  cir- 
cuit court  for  his  removal  or  suspension, 
and  a  judgment  in  either  form  will  de- 
prive him  of  his  right  to  practice  in  any 
court.  Withers  *.  Posey,  36  Ala.  252, 
266. 

One  of  the  duties  of  attorneys,  is  "1 
maintain    the    respect    due    to    courts    of 
justice   and   judicial   officers;"   and  among 
the  specified  causes   for  the   removal 
suspension   of  an   attorney,   is  any  willful 
violation  of  this  duty.    Lode,  S  '48.  With- 
ers V.  Posey,  36  Ala.  853,  366. 
§  16. Contempt  of  Court, 

See  ante,  "Regulation  of  Professional 
Conduct,"  §  12. 

After  the  trial  of  C,  his  attorney 
mailed  a  letter  to  the  judge,  which  was 
delivered  at  the  judge's  residence.  In  the 
letter  the  attorney  stated  that 
been  informed  that  the  judge  had  visited 
C.  in  jail  at  night  and  expressed  sorrow 
for  C,  and  Stated  that  the  judge's  con- 
duct toward  C.  during  his  trial  was  be- 
cause of  the  judge's  dislike  for  the  attor- 
ney; that  the  writer  had  no  patience  or 
respect  for  a  judge  who  would  so  far  for- 
get his  oath  as  to  meet  at  night  during 
the  trial  of  C.  with  the  solicitor  and 
county  solicitors,  and  feast  on  partridges, 
and  discuss  how  and  why  a  certain  man 
should  be  tried;  and  that  in  the  future 
the  writer  desired  the  judge  to  act  the 
gentleman  in  court  toward  him,  and  on 
the  outside  of  court  the  judge  would 
have  it  to  do  or  the  writer  would  know 
why.     Held,  that  such  letter  referred  to 


the  judge  in  his  official  capacity  and  con- 
stituted ground  for  disbarment    Johnson 
V.  State,  1S2  Ala.  93,  44  So.  671,  cited  in 
note  in  17  L.  R.  A.,  N.  S.,  586. 
§  17.  Proceedings.  * 

§  18.  —  Notice  and  PrelirainaiT  Pro- 
ceedings. 

See  post.  "Charges  and  Answers 
Thereto,"  §  20;  Trial  or  Hearing,"  S  21. 

Proceedings  to  remove  or  suspend  an 
attorney  are  begun  by  an  accusation  in 
writing,  which  the  attorney  is  cited  to 
answer.      Code,    §§    750-759;    Withers    v. 

Posey,  36  Ala.  252,  266. 

§  19.  —  Nature  and  Form  in  General. 

A  proceeding  to  remove  an  attorney 
is  of  a  criminal  nature.  Thomas  v.  State, 
5S  Ala.  365;  State  v.  Quarles,  158  Ala. 
54,  48  So.  499. 

Construction  of  Statute. — Though  the 
punishment  provided  for  a  violation  of 
Code  1896,  §  590,  subd.  6,  and  Acts  1900-1, 
p.  2227,  g  1,  making  it  unlawful  for  an  at- 
torney at  law  to  wrongfully  encourage 
litigation  is  only  disbarment,  such  stat- 
utes are  penal  in  character,  and  must  be 
strictly  construed.  State  v.  Quarles,  158 
Ala.  54,  48  So.  499. 
§  SO.  ^—  Charges  and  Answers  Thereto. 

All  information  in  statutory  proceeding 
for  removing  an  attorney,  .under  §  8B2,  R. 
C,  must  disclose  with  certainty  the  facts 
of  misconduct,  and  that  the  defendant  is 
amenable  to  the  proceeding.  Thomas  v. 
Stepney,  58  Ala.  365. 

The  statutory  proceeding  for  removing 
an  attorney  under  §  882,  Rev.  Code,  is 
directed  only  against  attorneys  licensed 
under  the  laws  of  the  state,  who  have 
taken  the  prescribed  oath;  hence  an  alle- 
gation in  the  information  that  the  de- 
fendant "is  an  attorney  practicing  in  the 
courts  of  the  state  of  Alabama,  in  the 
county  of  Dallas,"  is  defective  for  uncer- 
tainty because  the  averment  may  apply 
either  to  a  licensed  attorney  or  one  prac- 
ticing by  comity.  Thomas  v.  State,  S8 
Ala,  365. 

An  information  for  the  disbarment  of 
an  attorney  under  Code  1896,  g  590,  subd. 
6,  and  Acts  1900-1,  p,  2237,  g  1,  is  insuffi- 
cient if  it  fails  to  allege  that  defendant 
is  an  attorney  at  law.  State  v.  Quarles, 
158  Ala.  54,  48  So.  499. 
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S  SI.  Trial  or  Hearing. 

If  an  attorney  denies  th 
filed  in  'proceedings  to  rem 
pend  him,  the  court  proceeds  to  try  the 
same;  the  attorney  having  the  right  to 
demand  a  trial  by  jury.  Witnesses  may 
be  summoned,  and  depositions  taken,  as 
in  ordinary  actions  at  law.  Code,  §§  TSO- 
739;  Withers  v.  Posey,  36  Ala.  252,  266. 
§  SL Judgment  or  Order. 

A  judgment  of  acquittal,  in  proceed- 
ings to  remove  or  suspend  an  attorney, 
is  final.     Withers  v.   Posey,  36  Ala.  262, 

366. 

S  S3.  Review. 

An  attorney  may  appeal  to  the  su- 
preme coun.  from  a  judgment  of  removal 
or  suspension.    Withers  i:  Posey,  36  Ala. 

232.  266. 

The  right  to  control  the  discharge  of 
an  attorney  is  within  the  sound  discre- 
tion of  the  court  having  jurisdiction  of 
the  cause,  and  will  not  be  reviewed  on 
appeal,  unless  it  clearly  appears  that  the 
discretion  was  abused.     Kelly  v.  Horsley, 

147  .Ma.   508.  41   So.  902. 

i  24.  Costs. 

Gen.  Acts  1903,  p.  346,  relating  to  the 
disbarment  of  attorneys,  makes  it  the 
duty  of  the  solicitor  to  prosecute  disbar- 
ment proceedings,  and  provides  that  the 
court,  on  the  solicitor's  motion  and  on 
good  cause  shown,  may  at  any  time  re- 
quire the  Alabama  State  Bar  Association 
to  give  security  for  costs  of  such  pro- 
ceeding, to  be  approved  by  the  court,  etc. 
Held,  that  security  for  costs  in  such  a 
proceeding  could  only  be  required  on  the 
motion  of  the  solicitor.    Johnson  v.  State, 

152   .Ala.   93.  44   So.   671. 

U.    RETAINER    AND    AUTHORITY. 

S  tS.  Rights  of  Litigants  to  Act  in  Person 
or  by  Attorney. 

A  party  to  a  suit  is  not  compelled  to 
employ  counsel  to  conduct  it.  but  has  the 
constitutional  right  to  appear  in  propria 
persona.  May  z:  Williams,  17  Ala.  2X 
§  S6.  The  Relation  in  General 

Attorney    and    client    sustain    to    each 

other,  during  the  time  ihe  relation  exists, 

in  respect  to  any  matter  being  conducted 

for  the  client  by  the  attorney,  the  rela- 
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and  cestui  que  trust,  and 
their  dealings  with  each  other  are  sub- 
jecl  to  the  same  Intendments  and  impu- 
tations as  obtain  between  other  trustees 
and  beneficiaries.  Yonge  v.  Hooper,  73 
.\la.  119;  Dickinson  f.  Bradford,  59  .\la. 
.'iSl;    Kidd  i:   Williams.   133   Ala.   140.  31 

So.  458. 

S  S7.  What  Constitutes  a  Retainer. 

See  ante.  "In  General,"  §  8;  post.  "Em- 
ployment and  Authority  of  Counsel."  § 
37;  "Nature  of  Attorney's  Duty,"  §  59. 

Two  Classes.— There  are  two  classes 
of  retainers  by  which  the  services  of  at- 
torneys, or  counselors  are  secured.  Ag- 
new  I'.  Walden.  84  Ala.  508,  4  So.  672. 
673. 

General  Retainers.— General  retainers 
have  for  their  object  the  securing  before- 
hand of  the  services  of  a  particular  at- 
torney or  counselor  for  any  emergency 
that  may  afterwards  arise.  They  have 
no  reference  to  any  particular  service, 
but  take  in  the  whole  range  of  possible  - 
future  contention  which  may  render  at- 
torneyship necessary  or  desirable,  .^g- 
new  V.  Walden,  84  Ala.  502,  4  So.  672, 
673. 

Special  Retainers. — .\  special  retainer 
has  reference  to  the  employment  of  an 
attorney  in  a  particular  case,  or  to  render 
a  particular  service.  Agnew  z:  Walden, 
S4  Ala.  502,  4  So.  672.  673. 

§  18.  Proof  of  Authority. 

S  M.  —  Necessity  in  General. 

An  attorney  representing  a  corporation 
as  a  party  to  an  action  can  not  be  com- 
pelled by  the  adverse  party  to  exhibit  his 
warrant  of  attorney  or  other  authority. 
Lucas  I'.   Bank  of  Georgia.  3  Stew.   147. 

After  Pleading  of  General  Issue. — Con- 
ceding that  an  attorney  professing  to  rep- 
resent a  corporation  shonid  be  required 
to  produce  the  warrant  of  his  appoint- 
ment, the  right  to  demand  its  production 
is  waived  by  pleading  the  general  issue. 
Gaines  v.  Bank,  Minor  51;  Doe  v.  Ab- 
bott, 152  Ala.  3*3,  40  So.  637;  Lucas  v. 
Bank  of  Georgia,  2  Stew.  147. 

Applicability  to  Actions  by  Tenants  in 
Common.— Civ.  Code  1896,  g  594,  provid- 
ing that  the  court  may.  on  motion  of  ei- 
ther party  and  on  a  showing  of  reasona- 
ble ground  therefor,  require  the  attorney 
for  the  adverse  party  to  produce  or  prove 
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ithority    under    which    he    appears, 
applicable    to   actions    by   tenants 
for  the  protection  of  the  com- 
mon property,  since  in  such  actions  one 

his  cotenants  with  or  without  their  con- 
common  for  trespass  their  attorney  can 
not  be  compelled  to  prove  his  authority 
for  adding  the  name  of  the  third  tenant 
as  a  plaintiff.  Uniou  Naval  Stores  Co. 
J'.   Pugh.  156  Ala.  369,  47   So.   48. 

Discretion  of  Court. — Plaintiffs  motion 
to  require  an  attorney  appearing  for  cer- 
tain defendants  to  prove  his  authority 
was  addressed  largely  to  the  discretion 
of  the  trial  court.  Beecher  v.  Henderson, 
4  Ala.  App.  54.1,  5S  So.  805. 
§  30.  Presumptions. 

The  authority  of  an  attorney  to  appeal 
for  a  client,  whom  he  holds  himself 
as  representing,  is  presumed.  Doe 
dem.  Chamberlain,  Miller  &  Co,  7'. 
•  bott,  152  Ala,  243.  41  So.  637;  Cain  v.  Sul- 
livan, Minor  31;  Gaines  i'.  Tombeckbee 
Bank,  Minor  50;  Hill  v.  Lambert  Bros., 
Minor  91.  93;  Brewer  c.  Watson,  71  Ala. 
299,  304;  Brown  i-.  French.  1.-.9  Ala.  645. 
49  So.  255. 

Tt  will  be  presumed  that  counsel  has 
the  authority  to  make  an  admission  of 
record,  for  the  purpose  of  obviating  the 
necessity  of  proof.  Montgomery  *.  Giv- 
han,  24  .-Ma.  SfiB. 

Where  an  Attorney  la  Not  Appearing 
in  Court. — When  an  attorney  is  not  ap- 
pearing for  a  party  in  a  court  of  justice; 
when  his  representation  is  for  the  trans- 
action of  business  elsewhere,  and  busi- 
ness which  would  lie  in  the  scope  of  an 
ordinary  agency  which  any  person  is  ca- 
pable of  transacting,  the  presumption  of 
authority  obtaining  in  court,  arising  from 
his  license,  and  because  he  is  an  officer 
of  the  court,  can  not  be  claimed.  Brewer 
V.  Watson.  71  Ala,  399.  304. 
§  31.  —  Objections  to  Aatbority. 

See  ante,  "Necessity  in  General,"  §  29. 

How  Made. — If  an  attorney's  authority 
to  bring  suit  is  questioned,  the  proper 
course  for  determination  of  the  question 
is  by  motion,  so  that  the  matter  may  be 
determined  by  the  presiding  judge.  Brown 
V.  French.  159  Ala.  645,  49  So.  S55. 

Who  Hay  Object — Makers  of  promis- 


sory notes  that  have  been  received  from 
the  payees  by  attorneys  at  law,  in  pay- 
of  demands  in  their  hand$  for  col- 
li, can  not  object  that  the  latter 
ided  their  authority,  where  their 
clients  have  approved  the  transaction. 
Pond  f.  Lockwood.  8  Ala.  669. 

It  has  been  held  that  the  adverse  party 
has  no  right  to  question  an  attorney's 
authority.  Gaines  v.  Tombeckbee  Bank, 
Minor  50.  51. 

But  in  a  later  case  it  is  said:  "the 
court,  of  its  own  motion,  or  the  opposite 
party  may  require  that  the  attorney  pro- 
duce evidence  of  his  authority."  Brewer 
V.  Watson,  71  Ala.  299.  304. 

Waiver  of  Right  to  Object.— The  right, 
under  the  express  provisions  of  Code 
1896,  g  594,  to  challenge  the  authority  of 
an  attorney,  may  be  waived  in  like  man- 
ner as  the  same  right  secured  by  com- 
mon law.  Chamberlain,  etc.,  Co.  v.  Ab- 
bott. 152  Ala.  243,  44  So.  637. 

Where  the  authority  of  an  attorney  to 
institute  an  action  was  not  challenged  at 
the  first  term  after  service  and  before 
pleading,  and  not  until  after  the  trial 
thereof  had  been  entered  on  by  selection 
of  the  jury,  the  right  to  require  him  to 
establish  his  authority  was  waived. 
Chamberlain,  etc.,  Co.  v.  Abbott.  152  Ala. 

243,   44   So.  637. 

A  challenge  of  the  authority  of  an  at- 
torney, not  by  any  facts  stated  showing 
or  tending  to  show  a  want  thereof,  but 
merely  by  a  denial  that  he  had  authority, 
is  insufficient  to  require  him  to  establish 
his  authorty.  Chamberlain,  etc.,  Co.  v. 
Abbott.  152  Ala.  243.  44  So.  637. 

Proof  Necessary  to  Sustain  Objection. 
— One  who  would  take  advantage  of  an 
unauthorized  appearance  in  seeking  relief 
in  equity  from  a  judgment  at  law  must 
prove  that  the  appearance  was  in  fact  un- 
authorized. Stubbs  V.  Leavitt,  30  Ala. 
352. 
S  3S. Evidence  of  Authority. 

An  appearance  by  an  attorney  noted  in 
the  dockets  of  the  court  is  presumptive 
evidence  of  his  authority  to  enter  ap- 
pearance for  defendant.  Ashby  Brick 
Co.  V.  Ely,  etc..  Dry  Goods  Co.,  151  Ala. 
272,  44  So.  96;  Daughdrill  v.  Daughdrill, 
108  Ala.  321.  19  So.  185. 

Under  Code  1886,  §  868,  providing  that 
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"the  oath  of  the  attorney  is  presumptive 
evidence  of  his  authority,"  such  author- 
ity, if  in  issue,  must  be  proven  by  legal 
evidence,  when  such  presumption  is  over- 
come; and  it  is  not  competent  for  him. 
in  support  of  his  authority,  to  prove  the 
contents  of  letters  without  accounting 
for  their  absence.  Daughdrill  v.  Daugh- 
drill,  108  Ala.  331,  IB  So.  185. 

A  record  of  the  supreme  court  of  Brit- 
ish Honduras,  showing  that  defendant 
corporation  instituted  a  suit  therein 
against  plaintiff,  and  that  defendant  was 
represented  in  such  action  by  its  solicitor, 
who  continued  to  so  represent  it  for  a 
considerable  time  thereafter,  is  prima 
facie  evidence  that  the  action  was  insti- 
tuted by  defendant's  authority,  and  is  not 
rebutted  by  testimony  of  defendant's  vice 
president  that  the  note  on  which  plain- 
tiff was  sued  had  been  turned  over  to  an 
agent  for  collection,  who  took  it  to  Hon- 
duras, and  died  there;  that  he  had 
searched  for  the  note,  and  could  not  find 
it;  and  that  he  never  heard  of  any  suit 
being  instituted  on  it.  Christian  & 
Craft  Grocery  Co.  V.  Coleman,  135  Ala. 
158,  37  So.  786. 

%  S3. Warrutt  or  Other  Wrinen  Ao- 

thoritjr. 

See  post,  "Confession  of  or  Consent  to 
Judgment,"   §   43. 

An  attorney  or  solicitor,  appearing  for 
a  corporation,  need  not  show  a  warrant 
of  attorney  under  the  corporate  seal. 
Gaines  v.  Tombeckbee  Bank,  Minor  50, 
51:   Lucas  V.  Bank,  2  Stew.  280. 

The    rKord    of    a    judEincnt    is    prima 
facie  evidence  that  the  attorney  who  con- 
fessed   judgment    was    duly     authorized 
therefor.     Hill  v.  Lambert,  Minor  91. 
$  S4.  Change  and  Snbstitutioii. 

A  client  may  dispense  with  the  serv- 
ices of  an  attorney  at  law.  subject  to 
the  attorney's  lien  on  a  fund  brought 
into  court  through  his  efforts  on  a  judg- 
ment obtained  by  his  services.  Kelly  & 
Middleton  v.  Horsley,  147  Ala.  5t)S,  41 
So.  !H)2. 

{  35.  Tcmiinatioii  of  Relation. 
9  3S  (1)  Act  of  Partiet. 

The  authority  of  an  attorney  ceases 
after  he  has  collected  the  money  due  on 


I.    Boren  v.  McGehee,  6  Port. 
432. 
§  Sff  (I)  D«atli. 

See  post.  "In  General,"  g  83  (1). 

An  admission  of  a  mistake  in  the 
of  a  judgment,  and  a  consent  to 
made  and  given  by  plain- 
tiffs attorneys  after  his  death,  is  without 
authority.  Cook  v.  Parham,  63  Ala.  456, 
cited  in  note  in  34  L,  R.  A.,  N.  S.,  1189. 

Where  the  surviving  partner  of  a  firm 
of  attorneys  became  one  of  a  new  firm, 
a  client  of  the  old  firm,  consenting  to 
their  prosecution  of  his  case,  waived  the 
right  to  claim  a  termination  of  the  con- 
tract because  it  was  the  understanding 
that  the  attorney  who  died  was  to  give 
the  matter  his  personal  attention.  Troy 
V.    Hall    &   Farley.   157   Ala.   592.   47   So. 

1035. 

§  35  (3)  Determination  of  CoDtroversr. 

See  post,  "Control  of  Execution."  S  'C, 

An  attorney's  authority  does  not  cease 
with  the  rendition  of  the  judgment,  but 
continues  for  the  purpose  of  directing  the 
proceedings  under  the  process  of  the 
court,  for  the  collection  of  the  judgment. 
This  authority  is  subject  to  revocation  by 
the  client,  and  can  not  override  the  con- 
trol by  the  plaintiff  himself  of  the  pro- 
ceedings under  his  judgment.  Albertson, 
etc.,  Co.  V.  Goldsby,  28  Ala.  711.  718. 
§   36.   Scope  of  Authority  in  General. 

See  post,  "Bringing  or  Defending  and 
Dismissal  of  Action."  §  46. 

Under  U.  S.  Stat.,  39th  Cong,,  p.  143, 
providing  that  where  a  note  is  made  in 
the  United  Stales,  in  a  place  where  no 
collection  district  was  established  at  the 
time  it  was  made,  any  party  having  an 
interest  therein  may  affix  the  proper  in- 
ternal revenue  stamp  thereto,  prior  to 
January  1,  1667,  an  attorney,  in  whose 
hands  a  note  is  placed  for  collection,  has 
such  an  interest,  by  virtue  of  his  general 
authority,  as  authorizes  him  to  affix  such 
stamp  to  the  note,  when  necessary  to 
protect  his  client's  rights;  and  such  acts 
will  be  presumed  to  be  authorized  until 
repudiated  by  the  client.  Blunt  v.  Bates, 
40  Ala.  470. 

An  attorney  has  no  authority  to  de- 
termine, for  his  client,  whether  or  not  a 
claim  is  reasonable  and  just,  and  to  bind 
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him  to  such   conclusion.     Senn  v.  Joseph, 
106  Ala.  454,   17   So.  543, 

Anomey's  Authority  to  Sue  in  Own 
Name.— The  relation  of  ctient  and  altor- 
ney,  does  not  authorize  the  attorney  to 
sue  ill  his  own  name,  not  even  with  the 
consent  of  the  principal.  Bryant  v. 
Owen.  1  Port.  201- 

The  aliove  rule  is  true,  even  as  regards 
a  note  payable  to  a  particular  person  or 
bearer.      Bryant   v.   Owen.   1   Port.   201. 

No  Authority  in  Fact. — "Upon  grounds 
of  public  policy,  the  act  of  an  attorney 
at  law  is  generally  considered  as  the  act 
of  the  client,  if  done  within  the  general 
scope  of  the  business  of  an  attorney, 
though  in  point  of  fact,  uo  authority  has 
ever  been  given."  Kirksey  r.  Jones,  7 
Ala.  6S2,  6SH. 

The  exception  to  above  rule  is,  where 
the  attorney  is  unalile  to  respond  in  dam- 
ages for  his  unauthorized  assumption  of 
authority.  Kirksey  v.  Jones,  7  Ala.  622, 
628. 

Limit  of  Authority. — .^n  attorney  is  a 
special  agent,  limited  in  duly  and  au- 
thority to  the  vigilant  prosecution  or  de- 
fense o(  the  rights  of  the  client.  Robin- 
son V.  Murphy,  69  Ala.  543,  54T. 

It  is  questionable,  whether  the  general 
authority  implied  by  the  committing  of 
business  to  an  attorney  at  law,  cah  be 
limited  by  special  directions  to  act  only 
in  a  particular  manner,  or  upon  the  hap- 
pening of  a  particular  event;  as  such  di- 
rections could  not  be  known  to  those 
upon  whom  the  general  authority  would 
act,  or  if  known,  the  other  party  has  no 
means  to  control  the  action  of  the  at- 
torney. Kirksey  v.  Jones,  7  Ala.  622, 
G3S. 
§    37.      Employment    and    Authority    of 

CoimseL 
'  See  ante.  "What  Constitutes  a  Re- 
Defendant  sent  a  claim  to  a  mercantile 
agency  for  collection,  instructing  them 
that  they  or  their  attorneys  were  author- 
ized to  make  any  arrangements  deemed 
by  them  necessary  to  a  prompt  collec- 
tion thereof.  Subsequently,  the  attorney 
of  defendant  notified  plaintiffs,  the  attor- 
neys in  whose  hands  the  claim  was 
placed'  by  the  agency,  of  a  settlement 
thereof,  and  directed  a  surrender  to  the 


debtor  of  the  papers  in  their  hands. 
Held,  that  this  did  not  show  an  employ- 
ment of  plaintiffs  by  defendant  MilH- 
gan  V.  Alabama  Fertilizer  Co.,  89  Ala. 
333,  7  So.  650. 
§  38.   Delegation  of  Authority. 

An  attorney's  authority  is  in  the  nature 
of  a  personal  trust  and  confidence,  inca- 
pable of  delegation,  without  the  consent 
of  the  client.  Hitchcock  v.  McGehee,  7 
Port.  556;  Johnson  v.  Cunningham,  1  Ala. 
249,  cited  in  note  in  23  L.  R.  A.,  N.  S.. 
7115;      Wright      *.      Evans,    53    Ala.      103. 


As 


'ty, 


authority    of   attorney   to   arbi- 
■e    ante,   "Delegation   of   Author- 


§    39.    Disposition   of   Moneys  or   Other 
Property  of  Client 

Conceding  that  an  administrator  d.  b. 
n.  might  sue  under  the  statute  for 
wrongful  death,  or  succeed  to  a  prosecu- 
tion by  the  administrator  in  chief,  it 
would  be  a  statutory  right,  given  for  the 
assertion  of  the  parents'  rights,  and  not 
on  any  legal  title  to  the  claim  in  the  ad- 
ministrator, more  than  in  the  parents, 
and  after  recovery  by  an  administrator, 
and  payment  to  an  attorney,  the  latter, 
save  as  the  costs  incurred  by  the  admin- 
istrator, may  recognize  as  an  owner  of 
the  claim  the  assignee  of  the  parents,  and 
deal  with  him  as  with  them,  and  recog- 
nize and  pay  all  liens  of  other  attorneys 
asserted  against  the  funds  in  his  hands, 
and  thereafter,  when  proceeded  against 
by  the  administrator  d.  b.  n.,  under  Code 
18  6,  §  3810,  for  the  money  collected,  he 
should  be  allowed  to  show  legal  dis- 
bursement to  parties  entitled.  White  v. 
Ward,  157  Ala.  345,  47  So.  166;  Jackson 
V.  Clopton,  66  Ala.  29. 
§  40.  Contracts  on  Behalf  of  Client 

See     post,  "Collection     of     Demands," 

§  62. 

Transfer  of  a  Note.— Where  an  attor- 
ney takes  a  bond  in  payment  of  his 
client's  judgment,  payable  to  his  client 
or  bearer,  he  can  not  make  a  valid  trans- 
fer thereof  without  consent  of  his  client. 
Kirk  V.  Glover,  5  Stew.  &  P.  340. 

An  attorney  has  no  authority  to  trans- 
fer a  note  in  his  hands  for  collection,  in 
payment  of  his  own  debt,  so  as  to  bind 
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his    client    either    at  law  or    in    equity. 
Craig  V.  Ely,  5  Stew.  &  P.  354. 

Giving  Day  of  Pajfment. — An  attorney 
in  the  absence  of  instructions  to  that  ef- 
fect, has  no  authority  to  give  day  of  pay- 
ment, upon  receiving  security  from  his 
client's  debtor.  Lockhart  v.  Wyatt,  lO 
Ala.  231. 

An  attorney  can  enter  into  no  bargains 
or  contracts,  which  bind  the  client,  un- 
less he  has  specially  authorized,  or  sub- 
sequently ratified  them.  Albertson,  etc., 
Co.  V.  Goldsby,  28  Ala.  711;  Robinson 
V.   Murphy,  69   Ala.   543,   S4T. 

Counsel  have  by  statute  the  authority 
to  bind  parties  by  agreements  in  relation 
to  a  cause,  and  such  agreements  may  not 
be  set  aside  execpt  for  fraud,  accident, 
mistake,  or  some  other  ground  of  the 
same  nature.  Palliser  v.  Home  Tele- 
phone Co.,  170  Ala.  341,  54  So.  4B9;  Ex 
parte  Hayes,  92  Ala.  130,  9  So.  156.  , 
S  41.  Notice  and  Demand. 

See  post.  "Satisfaction  of  Judgment  or 
Execution,"  S  S4. 

A  demand  on  the  sheriff,  by  the  at- 
torney of  record,  to  pay  over  jnoney  col- 
lected by  him  on  a  specific  execution,  is, 
in  law,  a  demand  by  ihe  plaintiff.  Spence 
V.  Rutledge.  11  Ala.  557. 

An  application  by  the  attorney  of  de- 
fendant to  the  railroad  company  for 
compensation  for  the  loss  of  the  trunks, 
and  presentation  of  the  checks  for  the 
same,  under  implied  authority  to  do  any- 
thing necessary  for  the  prosecution-  of 
the  demand,  was  within  the  scope  of  his 
authority,  and  was  the  act  of  his  client. 
White  V.  State,  86  Ala.  69,  5  So.  674. 
9   a.    Submission  to  Arbitratiotu 

An  attorney  may  submit  matters  in 
lit'gation.  in  a  cause  in  which  he  is  en- 
gaged, to  arbitration.  Wright  *.  Evans, 
53  Ala.  103,  107;  Beverly  v.  Stephens,  17 
Ala.  701;  Ball  v.  Bank,  8  Ala.  590,  599. 

Power  given  to  an  agent  to  conduct 
and  manage  a  suit,  or  to  collect  a  debt, 
or  to  settle  a  disputed  claim,  does  not 
embrace  an  authority  to  arbitrate.  Scar- 
borough V.  Reynolds,  12  Ata.  252;  Huber 
V.  Zimmerman,  21  Ala.  4B8 ;  Wright  v. 
Evans,  53  Ala.  103,  lOB. 

As  to  power     of  attorney     to     submit 
matters    to    arbitration,    see    ante,    "Sub- 
.  Arbi 


§  43.  Confession  of  or  Consent  to  Judg- 
ipcnL 

See  ante,  "Warrant  or  Other  Written 
Authority,"   §   33. 

Where  an  attorney  appears  for  a 
party,  he  may  allow  judgment  to  be  en- 
tered against  him  by  confession.  Bev- 
erly V.  Stephens,  17  Ala.  701;  Hill  v. 
Lambert  &  Bros.,  Minor  Bl;  Caller  v. 
Denson,     Minor     19;   Gayle     v.     Foster, 


Min 


■   125. 


S   44.    Stipulations  and  Admissions. 

See,  generally,     the     title     STIPULA- 
TIONS.    See   post,  "Conduct  of  Trial," 

S   48. 


I  attachment 

■  prepared 


The  garnishee 
was  induced  to  fi 

by  plaintiffs  attorney,  under  his  assurance 
that  she  should  be  protected  against  cer- 
tain notes  outstanding  in  the  hands  of  a 
third  person  not  a  party  to  the  suit,  the 
notes  being  regarded  as  an  attempt  to 
cover  up  the  debt.  The  garnishee  was 
afterwards  compelled  to  pay  the  notes. 
Held,  that  plaintiff  was  bound  by  his  at- 
torney's agreement  and  would  be  en- 
joined from  enforcing  a  judgment 
against  the  garnishee.  Hayes  v.  O'Con- 
nell,  9  Ala.  468. 

Agreement  under  Hitapprdiension  of 
Facts. — It  was  not  error  to  permit  a 
parly  to  introduce  evidence  in  contra- 
diction of  an  agreement  made  between 
his  attorney  and  the  attorney  for  the  ad- 
verse party,  admitting  certain  matters  re- 
lating to  the  action,  where  the  former 
attorney  had  signed  the  agreement  under 
an  entire  misapprehension  as  to  the  facts, 
and  without  consultation  with  his  client, 
who  had  given  notice  before  the  trial 
that  he  would  not  abide  by  the  agree- 
ment.    Harvey  v.  Thorpe,  28  Ala.  250. 

Agreement  as  to  Pending  Litigation. 
—Under  Code  1907,  §  2988,  an  agreement 
between  the  attorneys  of  the  parties  to 
a  pending  litigation,  settling  the  contro- 
versy, is  binding  on  the  parties  and  the 
attorneys.  Roden  Grocery  Co.  v.  Mac- 
Afee,  160  Ala.  564,  49  So.  402;  Charles  v. 
Miller,  36  Ala.  141. 

Admissions. — An  attorney's  solemn 
admissions  made  in  the  progress  of  the 
trial  are  binding  upon  his  client.  Starke 
V.  Kenan,  II  Ala.  618,  820;  Beverly  v. 
Stephens,  17  .Ma.  701,  705;  Rosenbaum  v. 
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State,  33  Ala.  354;  Saltmarsh     v.     Bower 
&  Co.,  34  Ala.  613. 

Admissions  made  by  attorneys  must 
be  distinct  and  formal,  or  such  as  art 
termed  solemn  admissions,  made  for  th* 
express  purpose  of  alleviating  the  strin- 
gency of  some  rule  of  practice,  or  of  dis- 
pensing with  the  formal  proof  of  some 
fact  al  the  trial.  In  such  cases  they  are 
in  general  conclusive.  Starke  V.  Kenan, 
11  Ata.  SIS,  S20. 

RepreBcntatioiM   made   by   an     attorney 
as   to  the  ownership  of  a  judgment  art 
binding  on  the  client.     McGehee  v.  Gind- 
rat,  30  Ala.  95. 
§    45.    Commencement    and  Conduct     of 

Litigation, 
g  46.  ■    Bringing  or    Defending    and 

Diamissal  of  Action. 

See  ante.  "Scope  of  .Authority  in  ( 
era!,"  §  36. 

An  attorney  may,  by  reason  of  his  j 
eral    authority,   discontinue    a   suit.     Ball 
V.  Bank,  S  Ata.  S90.  599. 


■   Suing  Out  AttachmenL 

"Scope  of  Authority  in   ( 


S    47.    - 

See  ante 
eral,"  §  36. 

An  attorney  intrusted  with  a  note  for 
collection  is  authorized  to  sue  out  proc- 
ess of  attachment,     Kirksey  v.  Jones,  7 

Ala.    622,    632. 

§   48.   Conduct  of  Trial. 

See  ante,     "Stipulations     and     Admis- 

Whatever  is  done  by  the  attorney  in 
the  progress  of  a  trial  is  considered  as 
done  by  the  authority  of  the  client,  and 
is  binding  on  him.  Starke  v.  Kenan,  11 
Ala.  SIS;  Riddle  v.  Hanna,  35  Ala.  4S4; 
Albertson,  etc.,  Co.  *.  Goldsby,  28  Ala. 
711.  and  authorities  cited.  See,  also, 
Rosenbaum  v.  State,  33  Ala.  354. 
§  49.   Control  of  Judgment. 

An  attorney  can  not,  without  express 
authority,   assign  a  judgment,     Boren  v. 
McGehee,  6  Port.  432. 
§  SO.  Control  of  Execution. 

See  ante,  "Determination  of  Contro- 
versy," §  35  (3). 

The  statutes  of  the  state  plainly  man- 
ifest the 'legislative  intent,  and  evidently 
contemplate,    that    an   attorney's    author- 


ity continues  after  the  rendition  of  judg- 
ment for  the  purpose  of  exercising  a  gen- 
eral superintendence  over  the  process 
issued  to  enforce  the  payment  of  the 
judgment,  which  he  has  obtained  for  his 
client.  Code,  §§  2444,  2451,  8471,  2472, 
3602.  Albertson,  etc..  Co.  v.  Goldsby,  2S 
Ala.  711,  717;  Smith  v.  Gayle,  5S  Ala,  600. 

An  attorney  has  authority  to  direct  a 
sheriff  not  to  return  an  execution  and  to 
delay  the  sale  under  an  execution,  and  a 
sheriff  will  be  protected  from  liability 
by  the  order  of  the  attorney.  McClure 
V,  Colclough,  5  Ala.  65;  Crenshaw  v.  Har- 
rison. 8  Ala.  342;  Walker  v.  Goodman,  21 
.Ala.  6*7.  See,  also,  Kirksey  v.  Jones, 
7  Ala,  622;  Oswitchee  Co.  v.  Hope  &  Co.. 
5  Ala.  629;  Albertson,  etc.,  Co.  v. 
Goldsby,  28  Ala.  711,  718. 

Instructions  as  to  Levy. — An  attorney 
has  authority  to  give  an  ofKcer,  to  whom 
he  delivers  an  execution  on  a  judgment 
recovered  for  a  client,  instructions  as  to 
its  levy.  Smith  v  Gayle,  58  Ala.  600;  Al- 
bertson V.   Goldsby,  2S  Ala.  711. 

Postponement  of  Sale. — The  lien  of  an 
execution  may  be  lost,  by  the  attorney's 
order  to  the  sheriff,  without  instructions 
.from  his  client,  to  postpone  the  sale  of 
the  property  levied  on,  and  to  allow  the 
property  to  remain  in  the  possession  of 
the  defendant  in  execution.  Albertson 
V.  Goldsby,  28  Ala.  711;  Patton  ».  Hay- 
ler,  etc.,  Co.,  15  Ala.  18;  Branch  Bank  v. 
Broughton,  15  Ala.  127,  132;  Wood  i: 
Gary,  5  Ala.  43;  Campbell  v.  Spence,  4 
Ala.  543.  551;  Leach  v.  Williams,  8  Ala. 

759.   764. 

Attorney  as  Purchaser  at  Execution 
Sale. — For  an  attorney  to  attend,  on  be- 
half of  his  client,  a  sheriffs  sale  under 
execution,  and  buy  in  the  property  for 
his  client,  is  not  improper.  Fabel  *.  Boy- 
kin,  55  Ala.  383. 

§    51.   Prosecution     of    Appeal    or 

Other  Proceeding  for  Review. 

An  attorney  at  law  may  waive  the  right 
of  appeal  which  his  client  may  have. 
Ball  V.  Bank,  8  Ala.  590,  599. 

As  to  adult  complainants,  the  author- 
ity of  their  solicitor  to  take  an  appeal 
will  be  presumed.  Riddle  v.  Hanna,  25 
Ala.  4S4. 

Appeal  on  Behalf  of  Hinore.^An  ap- 
peal taken  by  "the  solicitors  of  the  com- 
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pUinants**   is  not  legal  where   complain- 
ants are    minors.      Riddle  v.    Hanna,    SB 
Ala.  *M. 
{  n.   Receiving   Payment   or   Security. 

{  S3,  Mode  or  Form  of  Payment  or 

Security. 
■   See  post,  "In  General."  §  55  (l);  "Rat- 
ification by  Client,"  g  56;  "Collection  of 
Demands,"  S  ^' 

An  attorney  authorized  to  collect  a 
debt  for  his  principal  can  not  commute 
the  debt  for  one  due  by  himself  to  the 
debtor.  Gullet!  v.  Lewis.  3  Slew.  83; 
Cost  V.  Genette.  1  Port.  312;  West,  etc.. 
Co.  V.  Ball,  13  Ala.  340.  345.  See,  also, 
Cook  V.  Bloodgood,  7  Ala.  683. 

Payment  in  Money.— An  attorney  who 
bas  received   a   claim    for  collection  has 
not,  in  the  absence  of  special  authority, 
power  to  receive  in  payment  of  the  claim 
anything   but  money.     Gullett   v.   Lewis, 
3  Stew.  23;  Cost  v.  Genette.  1  Port.  212; 
Craig  V.   Ely,  5  Stew.  &  P.  354;  Ball 
Bank.  8  Ala.  590,  699;  West,  etc 
Ball,  12  Ala.  340,  345;  Robinson 
phy.  69  Ala.  543,  547. 

A  Bond. — An  attorney  has  no 
ity  to  take  a  bond     in  payment    of     his 
client's  claim.     Kirk  v.   Glover,  5   Stew 
&  P.  340. 

Defweciated  Money.— An  attorney  has 
no  power  to  receive  depreciated  money, 
in  satisfaction  of  a  claim.  West  v.  Ball, 
IS  Ala.  340;  Chapman  v.  Cowles,  41  Ala. 
103,  citing  and  approving  Kirk  v. 
Glover,  5  Stew.  &  P.  340;  Craig  v.  Ely, 
5  Stew.  &  P.  354;  Gullett  v.  Lewis.  3 
Stew.  23;  Cost  v.  Genette.  1  Port.  812. 
See,  also.  Cook  v.  Bloodgood,  7  Ala.  683. 
{    M.    Satisfaction  of  Judgment  or 


.  Mur- 


luthor- 


but  money  in  satisfaction  of  a  judgment 
of  his  client.  Robinson  v.  Murphy,  69 
Ala.  543,  547;   Henderson     v.     Planters'. 

..  Bank  (Ala.),  59  So.  493. 

55.    Settlements,     Coiiq>romisea,     and 
Releases. 
§   B5    (1)    In  GeneraL 

See  ante,  "Mode  or  Form  of  Payment 
ir  Security,"  §  S3. 

An  attorney  has  no  authority  to  dis- 
:harge  a  debtor  by  receiving  a  less  sum 
than  was  due  his  client.  Ball  v.  Bank. 
8  Ala.  590,  999. 

The  power  to  compromise  a  demand 
does  not  arise  from  the  authority  of  an 
attorney  to  sue.  It  is  not  incidental,  and 
requires  express  authority.  Robinson  *. 
Murphy,  69  Ala.  543.  cited  in  note  in  31 
L.  R.  A.,  N,  S.,  634.  Rosenbaum  *. 
State,  33  Ala.  354;  Hall,  etc..  Lock  Co.  v. 
Harwell.  88  Ala.  441,  6  So.  750;  Chap- 
man V.  Cowles,  41  Ala.  103;  West,  etc., 
Co.  V.  Ball,  la  Ala.  340;  Charles  v.  Miller. 
36  Ala.  141;  Harvey  v.  Thorpe.  88  Ala. 
250;  Ex  parte  Hayes,  92  Ala.  120,  6  So. 
156;  Gullett  v.  Lewis,  3  Slew.  23;  Senn 
V.  Joseph.  106  Ala.  464,  17  So.  643.  544. 

A  Compromise  Judgment. — An  attor- 
ney, without  express  authority  from  his 
client,  has  no  power  to  bind  the  latter  by 
a  compromise  judgment  in  a  litigated 
suit  for  less  than  the  amount  demanded. 
Senn  v.  Joseph.  106  Ala.  454.  17  So.  543. 
cited  in  note  in  31  L.  R.  A.,  N.  S.,  524. 


An  attorney  has  authority  to  receive 
payment  after  judgment  is  recovered. 
Ball  V.  Bank,  8  Ala.  590,  599;  Henderson 
V.  Planters',  etc.  Bank  (Ala.).  59  So.  493; 
Albertson,  etc.,  Co.  v.  Goldsby,  88  Ala. 
711;  Frazier  v.  Parks,  56  Ala.  363. 

Payment,  by  a  sheriff  of  money 
lected  on  an  execution,  to  the  attorney 
of  record  would  be  conclusive  against 
the  attorney's  client.  Spence  v. 
ledge.  11  Ala.  557.  562.  See  ante,  "Notice 
and  Demand,"  §  41. 

An   attorney   can  not  accept   anything 


529. 


In- 


Remitting  a  Liability  to  Remove 
tereat  of  Wimess,— An  attorney  can  not, 
in  virtue  of  his  retention  (by  a  release 
or  the  deposit  of  money,  which  will 
operate  as  a  release,  if  at  all),  remit  a 
liability  which  his  client  may  enforce,  for 
the  purpose  of  removing  the  interest  of 
a  witness,  so  as  to  make  him  competent 
to  testify.  Ball  v.  Bank,  8  Ala.  590. 
§  65  (2)  RecMving  Less  than  Amount 
of  Judgment. 

An  attorney  has  not.  by  virtue  of  his 
general  retainer,  any  authority  to  accept 
satisfaction  of  a  judgment  for  less  than 
the  sum  due,  or  for  such  sum  to  trans- 
fer the  judgment.  Robinson  v.  Murphy. 
69  Ala.  543;  Henderson  v.  Planters'  & 
Merchants'   Bank    (Ala.).  69   So.  493. 
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§    Be.    Ratification  hy  Client. 

See   ante.  "Mode  or   Form   of   Payment 

or  Security,"  §  53. 

B.  &  C,  attorneys  in  Montgomery,  col- 
leeied,  by  judgment,  a  debt  for  a  client 
in  New  York,  and  received  in  payment 
bank  bills  of  the  State  Bank  of  Alabama, 
with  which  they  purchased  a  check  from 
the  Branch  Bank  al  Montgomery,  for 
the  amount  of  their  debt  {less  their  fee), 
which  they  remitted  to  the  clients  on 
15th  June,  1842.  On  the  June  23rd  the 
clients  addressed  a  letter  lo  the  at 
neys,  refusing  to  receive  the  check,  and 
denying  their  right  to  collect  in  depre- 
ciated funds,  and  informing  them,  they 
had  remitted  Ihe  check  to  P.  &  T.  at  their 
risk,  for  the  purpose  of  exchanging  it, 
or  adding  to  it  the  amount  of  the  ex- 
change on  New  York.  P.  T.  communi- 
cated the  contents  of  the  letter  to  the 
attorneys,  but  not  olTering  to  do  any- 
thing, remitted  the  check  to  the  clients. 
On  the  31st  July  ensuing,  the  clients 
again  wrote  to  the  attorneys,  informing 
them  that  P.  &  T.  had  declined  acting 
in  the  business  for  them,  and  had  re- 
turned the  check,  and  that  it  was  held 
subject  to  their  order,  requiring  instruc- 
tions in  regard  to  it.  Alabama  bank 
notes  were  at  a  depreciation  in  Mobile, 
on  May  25,  1843,  of  S5  per  cent,  and  at 
the  lime  of  the  receipt  by  the  plaintiFFs, 
of  30  per  cent  in  New  York,  at  which 
rate  it  continued  up  to  the  22d  Septem- 
ber following,  when  the  clients  sold  it 
at  this  discount.  Held,  that  these  facts 
did  not  authorize  the  inference,  that  the 
clients  had  ratified  the  act  of  their  at- 
torneys— that   their   silence,   when   applied 

refusal  to  act,  and  that  after  waiting  a 
reasonable  time,  they  had  a  right  to  ad- 
just the  matter  by  a  sale  of  the  check. 
West,  etc.,  Co.  v.  Ball,  12  Ala.  340. 

A  client  by  acquiescence  after  full 
knowledge  ratifies  an  unauthorized  dele- 
gation by  his  attorney  of  the  authority 
to  conduct  the  suit.  Hitchcock  v.  Mc- 
Gehee,  7  Port.  556. 

Special  authority  of  an  attorney  to  as- 
sign a  judgment,  or  a  ratification  of  the 
assignment,  may  be  inferred  from  the 
acquiescence  of  the  client  therein  for 
several  years.  Gardner  v.  Mobile  &  N. 
W.  R.  Co.,  103  Ala.  635,  15  So.  371. 


By  Silence. — Where  a  client  did  not 
obtain  notice  of  an  unauthorized  delega- 
tion by  his  attorney  of  the  authority  to 
conduct  the  case  until  three  years  after 
the  delegation  was  made,  hts  silence 
during  such  time  will  not  be  considered 
as  a  ratification.     Hitchcock  v.  McGehee, 

7   Port.  556. 

Accepting  a  Bond  in  Payment  of  Judg- 
ment,— Where  an  attorney  takes  a  bond 
in  payment  of  his  client's  judgment,  a 
subsequent  confirmation  thereof  by  the 
client  is  equal  to  prior  authority.  Kirk 
V.  Glover,  5  Stew.  &  P.  340. 

An  attorney,  without  authority  of  his 
client,  accepted  a  bond  in  payment  of  a 
judgment,  payable  to  the  client  or  bearer, 
and  then  transferred  the  bond  in  pay- 
ment of  his  own  debt.  Held  that,  if  the 
client  had  no  knowledge  of  the  bond 
until  after  the  transfer,  he  might  after- 
wards ratify  the  attorney's  act  in  taking 
the  bond,  and  disaffirm  the  transfer. 
Kirk  r.  Glover,  5  Stew.  &  P.  340. 

Receiving  Payments  on  an  Execution. 
— Where  an  attorney  at  law,  charged 
with  the  collection  of  a  judgment,  re- 
ceives money  from  a  stranger  on  an  ex- 
ecution, under  an  agreement  that  the  ex- 
ecution shall  remain  open  for  his  benefit, 
and  the  money  thus  received  is  paid  over 
to  the  judgment  plaintiff,  the  stranger  i» 
entitled  to  the  execution,  for  his  reim- 
bursement, without  reference  to  the  at- 
torney's authority  to  receive  the  money 
from    him.      Leach    v.    Williams,    8    Ala. 

7S9. 

Where  the  attorney  for  a  judgment 
creditor  coerces  payments  thereon  by 
means  of  an  execution,  and  the  judgment 
ciediior  receives  the  payments,  and  sub- 
sequently the  judgment  is  reversed  and 
the  suit  dismissed,  .but  the  judgment 
debtor  sues  for  the  sums  paid,  the  judg- 
ment creditor,  to  the  extent  of  the  pay- 
ments received  by  him,  must  be  regarded 
as  having  ratified  the  conduct  of  his  at- 
torney in  enforcing  payment.  Florence 
Cotton  &  Iron  Co.  v.  Louisville  Banking 
Co.,   138  Ala.  588,  36  So.  456. 

By  Proceeding  against  Attorney, — If 
an  attorney  receives  depreciated  paper 
currency,  in  payment  of  a  judgment,  his 
client,  by  proceeding  against  him  indi- 
vidually, thereby  ratifies  the  payment. 
Chapman  v.  Cowles,  41   Ala.   103. 
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§   S7.    Notice  to  Attorney. 

General  Rule. — If  an  attorney  acquire 
knowledge,  or  receive  notice  of  fact, 
while  engaged  in  the  discharge  of  his 
duties  as  such,  it  will  be  presumed  that 
it  was  communicated  to  his  client,  or 
the  client  is  at  least  chargeable  in  the 
same  manner  as  if  personal  notice  was 
communicated  to  him.  Mundine  v.  Pitts, 
14  Ala.  S4,  90. 

Notice  to  the  attorney  of  a  party,  pend- 
ing a  cause,  is  notice  to  the  party  him- 
self. Clay's  Dig.  337,  §  137;  Jefford  v. 
Ringgold  &  Co.,  6  Ala.  544,  549.  See, 
also,  Jackson  v.  Hughes,  6  Ala.  237 ;  Sim- 
ington  -v.  Kent,  8  Ala.  691,  692. 

Notice  to  Attorney  When  Subse- 
quently Enqiloyed  by  Another  Client. — 
Notice  to  an  agent  or  counsel,  employed 
by  another  person,  in  another  business, 
at  another  time,  will  not  be  constructive 
notice  to  his  principal  or  client,  em- 
ploying him  afterwards.  Uundine  v. 
Pitts,  14  Ala.  84;  Pepper  &  Co.  v.  George, 
51  Ala.  190. 

After  Relation  Began. — Notice  to  an 
attorney,  or  knowledge  acquired  by  him, 
is  not  notice  to  his  client,  unless  given  or 
acquired  after  the  relation  began.  Mc- 
Cormick  v.  Joseph.  83  Ala.  401,  3  So.  796; 
Lucas  V.  Bank,  2  Stew.  280;  Terrell  v. 
Branch  Bank,  12  Ala.  502;  Pepper  &  Co. 
V.  George.  51  Ala.  190;  Frenkel  v.  Hud- 
son, 82  Ala.   1S8,  2  So.  758. 

Notice  of  Unrecorded  Deed. — A  pur- 
chaser is  not  charged  with  notice  of  an 
unrecorded  deed  by  his  grantors  by 
knowledge  of  his  attorney,  where  the  at- 
torney, without  the  purchaser's  knowl- 
edge, is  also  representing  the  sellers, 
and  is  personally  interested  in  making 
the  sale;  he  receiving  the  purchase 
money.  Scotch  Lumber  Co.  v.  Sage,  132 
Ala.  598,  32  So.  607. 

A  purchaser  of  land  is  not  charged 
with  notice  of  an  unrecorded  deed  by  his 
grantors  because  his  attorney  knew  of  it; 
he  having  acquired  his  knowledge  before 
he  was  employed  to  purchase  the  land 
for  him.  and  while  representing  another. 
Scotch     Lumber     Co.  v.  Sage.  132     Ala. 

598.  32   So.  607. 

IIL   DUTIES  AND   LIABILITIES   OF 

ATTORNEY  TO  CLIENT. 
S    SB.    Negligence  or  Malpractice. 


§    SO.  Nature  of  Attorney's  Duty. 

See  ante,  "What  Constitutes  a  Re- 
tainer." §  27;  post,  "Collection  of  De- 
mands,"  g   62. 

"An  attorney  at  law  is  the  special 
agent  of  his  client,  whose  duties,  usually 
are  confined  to  the  vigilant  prosecution 
or  defense  of  the  suitor's  rights."  Gul- 
lett  V.  Lewis,  3  Stew.  23,  27. 

While  an  attorney  may  lawfully  per- 
form many  of  the  agencies,  lying  out- 
side the  regular  line  of  professional  at- 
torneyship, he  is  not,  in  the  absence  of 
an  express  engagement  to  do  so,  bound 
to  perform  them.  They  are  not  among 
the  implied  obligations  he  incurs,  when 
he  assumes  the  relation  of  attorney  for 
another.     Stubbs  v.    Beene,   37   Ala.   627, 

630. 

In  the  absence  of  qualifying  terms,  a 
special  retainer,  such  as  was  given  and 
accepted  in  this  case,  imposes  on  an  at- 
torney the  following  duties  and  obliga- 
tions: He  must  accept  no  retainer  from 
the  opposite  side.  He  must  give  counsel 
whenever  needed  and  called  for.  He 
must  acquaint  himself  with  the  case  and 
its  wants.  Must  render  all  needed  pro- 
fessional aid  in  the  preparation  of  the 
defense,  and  must  give  his  earnest, 
flagging  attention  and  services  to 
trial  when  it  comes,  and  in  these  sevt 
duties  he  must  not  relax  in  zeal  u 
there  is  a  judgment  in  the  trial  coi 
or  other  termination  of  the  prosecuti 
Agnew  V.  Walden,  B4  Ala.  502,  4  So.  672. 
§  80.  Skill  and  Care  Required. 

See  post,  "Pleading  and  Evidence,"  § 
79  (2);  "Trial,"  S  79  (3). 

An  attorney  is  held  to  the  exercise  of 
reasonable  diligence  and  skill  in  the  par- 
ticular case  in  which  he  is  employed, 
and  is  liable  for  ordinary  neglect  in  the 
discharge  of  his  professional  services. 
Or,  as  is  otherwise  expressed  in  some  of 
the  cases,  an  attorney  owes  his  client 
ordinary  skill  and  reasonable  diligence, 
and  is  responsible  for  all  injuries  client 
sustains,  which  are  traceable  to  want  of 
thera.  Evans  v.  Walrous,  2  Port.  205; 
Walker  v.  Goodman,  21  Ala.  647;  Good- 
man V.  Walker,  30  Ala.  482,  495;  Burk- 
ham  Bros.  v.  Daniel,  56  Ala.  604,  610; 
Teague  v.  Corbilt,  57  Ala.  529,  543; 
Jackson    v.    Cloplon,    66    Ala.    29;    Pink- 
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Ston    V.    Arrington,    98    Ala.    489,    13    So. 
561. 

For  What  Negligence  Attorney  Is  Li- 
able,— A  lawyer  should  be  chargeable 
with  gross  negligence,  or  with  gross  ig- 
norance, in  the  performance  of  his  du- 
ties, to  render  him  liable,  Evans  v.  Wat- 
rous,  2  Port.  205;  Mardis  v.  Shackleford, 
4  Ala.  493.  504;  Pearson  v.  Darrington, 
33   Ala.  237,  360. 

There  is  much  inaccuracy  in  the  em- 
ployment of  the  phrase,  "gross  ne^i- 
gence,"  the  court  fell  into  this  error  in 
the  case  of  Evans  v,  Watrous,  3  Port.  203. 
It  is  there  said  that  an  attorney  is  not 
liable,  "unless  he  has  been  guilty  of 
gross  negligence."  In  the  same  para- 
graph it  is  asserted,  that  he.  "is  bound 
to  use  reasonable  care  and  skill;"  and  the 
meaning  attributed,  by  Ihe  writer  of  that 
opinion  to  the  expression  "gross  negli- 
gence," is  the  want  or  absence  of  "rea- 
sonable care  and  skill."  Thus  explained, 
that  opinion  defines  the  measure  of  an 
attorney's  duty  and  liability.  Goodman 
V.  Walker,  30  Ala.  482.  496. 
§  61.  Acts  and  Omisaions  of  At- 
torney in   General 

An  attorney  at  law  is  responsible  for 
losses  caused  by  his  disregard,  in  bring- 
ing a  suit  for  his  client,  of  a  rule  of  law 
which  was  well  and  clearly  defined,  both 
in  the  text-books  and  the  reports,  and 
which  had  existed  and  been  published 
long  enough  to  justify  the  belief  Chat  it 
was  known  to  the  profession.  Good- 
man V.  Walker,  30  Ala.  482. 

It  an  attorney  frames  a  declaration  "so 
negligently,  or  skillfully,  that  his  client 
in  the  progress  of  the  cause  suffers  injury 
by  reason  of  such  want  of  care  and 
skill,  the  attorney  is  liable  to  an  action." 
Goodman  *.  Walker,  30  Ala.  483,  500. 

It  betrayed  gross  negligence,  or  want 
of  skill,  for  an  attorney  to  change  the 
plaintiff,  and  declare  in  a  name  different 
from  that  named  in  the  writ.  Goodman 
V.  Walker,  30  Ala.  482,  499. 

As    to   liability    of  attorney   for   negli- 
gence   in    examining    abstract,   see    ante, 
"Acts    and    Omissions     of   Attorney     in 
General,"  g  61. 
§   eS.  ^—   Collection  of  Demands. 

See  ante,  "Contracts  on  Behalf  of 
Client,"  S  40;  "Mode  or   Form  of   Pay- 


ment or  Security,"  g  53;  "Ratification 
by  Client,"  g  56;  "Nature  of  Attorney's 
Duty,"   §   59. 

If  an  attorney  receives  a  claim  for  col- 
lection, in  the  absence  of  proof  to  the 
contrary,  he  will  be  presumed  to  have 
received  it  for  collection  by  suit;  and 
that,  by  the  implied  terms  of  such  con- 
tract, he  is  required  to  give  his  profes- 
sional skill  and  attention  to  all  the  or- 
dinary stages  of  the  litigation.  See  Mar- 
dis  V.  Shackleford,  i  Ala.  493;  Stubbs  f. 
Beene,  37  Ala.  637.  629. 

If  cross  litigation  be  instituted,  which 
bears  directly  on  the  further  progress  of 
the  suit  under  his  control,  it  is  possibly 
hi^  duty  to  represent  his  client  in  such 
defensive  cross  litigation.  Stubbs  v. 
Beene,  37  Ala.  627,  630. 

Where  an  attorney  collects  bank  bills 
in  lieu  of  specie,  without  authority,  he  is 
responsible  as  for  a  failure  to  collect. 
West,  etc.,  Co.  v.  Ball,   12  Ala.  340,  345. 

Where  attorneys  collect  and  transmit 
to  their  clients  funds  in  depreciated  bank 
paper,  which  the  clients  refuse  to  re- 
ceive, and  send  back  with  an  oSer  to  re- 
turn to  them,  and  a  request  to  make  up 
the  difference,  and  the  attorneys  decline 
to  do  anything  about  it,  the  clients  have 
a  right  to  sell  the  paper,  and  recover  the 
deficiency  from  the  attorneys.  West  :-. 
Ball,    12  Ala.   340. 

Personal  Use  of  Seciirities.— It  is  the 
duty  of  an  attorney  not  to  use  the  se- 
cuiities  of  his  client  left  with  him  for  col- 
lection, in  discharge  of  his  own  debts. 
Craig  V.  Ely,  5  Stew.  &  P.  354,  364. 

Claim  against  Insolvent  Estate. — An 
attorney  at  law  is  not  liable  for  a  failure 
to  file  a  note  which  he  has  received  for 
collection  by  suit,  as  a  claim  against  the 
estate  of  the  maker  upon  the  death,  and 
declaration  of  the  insolvency  of  the  es- 
tate, of  the  latter,  when  said  facts  oc- 
curred after  he  received  the  note,  and 
without  his  knowledge.  Stubbs  v.  Beene, 
37  Ala.  637;  Moore  z:  Winston,  66  Ala. 
296. 
§  <S.  Unauthorized  Appearance. 

If  an  attorney  acts  without  authority 
he  is  responsible  both  to  the  person 
whom  he  represents  and  to  the  court. 
Hill  V.  Lambert  &  Bros.,   Minor  91,   92. 

An    attorney    making   an    unauthorized 
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appearance  can  be  summarily  punished  for 
eoatetnpt.      Brewer    v.    Watson,    71    Ala. 

299,  304. 

An  attorney  is  liable  for  his  unauthor- 
ized appearance    to  any  party  who  may 
be  injured  thereby.     Wheeler  t:  Bullard. 
6  Port.  352. 
I  Si. Conduct  of  LitigatioiL 

See  ante.  "Skill  and  Care  Required,"  § 
60;  post,  "Pleading  and  Evidence,"  § 
79  (2). 

A  lawyer  is  not  responsible  for  an  er- 
ror which  is  the  result  of  neither  igno- 
rance, negligence,  nor  fraud.  Pearson  v. 
Darrington.  38  Ala.  227,  260. 

Failure  to  Take  an  Exception.— The 
failure  of  an  attorney  to  reserve  a  bill  of 
exceptions  to  an  erroneous  ruling  of  the 
circuit  court  is  not  necessarily  negligence. 
Pearson  v.  Darrington,  32  Ala.  227. 

When  a  lawyer  yields  to  the  opinion 
of  the  presiding  judge,  in  reference  to  a 
question,  and  forbears  to  take  an  excep- 
tion, he  can  not  be  convicted  of  a  'want 
of  professional  skill,  professional  knowl- 
edge, or  professional  diligence.  Pearson 
I'.  Darrington.  32  Ala.  227,  259,  cited  in 
note  in  52  L.  R.  A.  B83.  886. 

Negligently  Suing  Out  Attachment. — 
While  it  may  not  be  the  duty  of  an  at- 
torney to  prepare  and  sue  out  a  writ  of 
attachment  for  the  enforcement  of  a 
claim  placed  in  his  hands  for  collection, 
yet,  if  he  does  undertake  to  do  so.  and 
does  it  negligently,  he  will  be  liable  to 
his  client  for  the  damage  resulting  from 
the  negligence.  Walker  v.  Goodman,  21 
Ala.  647. 

Releasing  an  Attachment. — An  attorney 
who  releases  an  attachment  without  the 
consent  of  his  client  is  liable  for  the  dam- 
age caused  thereby  to  his  client.  Walker 
T'.  Goodman,  21  Ala.  647. 
{  «S. Acting  for  Party  Adverady  In- 
terested. 

The  moving  to  dismiss  a  case  by  de- 
fendant's attorney,  under  authorization 
from  plaintiff,  is  not  such  a  representa- 
tion of  both  parties  hy  him  as  is  forbid- 
den. Ex  parte  Randall,  149  Ala.  640.  42 
So.  870. 

§  66.  Acts  and  Omissions  of  Part- 
ners and  Associates. 

An    attorney    who    has    received    notes 


for  collection  is  individually  responsible 
for  care  and  diligence  in  the  collection, 
although  he  gives  his  client  notice  that 
he  has  associated  with  him  a  partner, 
who  attends  to  the  collecting,  unless  the 
client  recognize  the  partnership  in  the 
transaction  of  his  business.  Mardis  v. 
Shackleford,  4  Ala.  493. 

An  attorney  can  not  relieve  himself 
from  the  liabilities  he  assumed,  when  his 
firm  undertook  the  collection  of  a  note 
by  the  dissolution  of  the  partnership. 
The  partner,  by  taking  the  collection  had 
bound  him  to  the  exercise  of  reasonable 
skill  and  diligence  in  the  conduct  of  the 
suit.  ■  and  from  that  responsibility  he 
could  not  relieve  himself  witlout  the 
consent  and  act  of  the  client.  Goodman 
z:  Walker,  30  Ala.  482,  496. 

g  67.  Accounting  and  Payment  to  ClienL 
§  68.  Liabilitiea  in  GeneraL 

Money  collected  by  an  attorney  tor  his 
client  belongs  to  the  client — not  a  part 
of  it  merely,  but  all  of  it;  not  a  balance 
after  deducting  the  fee  of  the  attorney, 
but  the  total  sum  collected.  The  fund 
may  be  charged  with  a  lien  in  favor  of 
the  attorney  to  the  extent  of  his  fee,  and 
the  attorney  may  have  a  right  to  retain 
his  compensation  on  a  settlement  with 
the  client;  but  the  ownership  of  the  en- 
tire sum  is  none  the  less  in  the  client. 
McDonald  V.  Slate,  143  Ala.  101,  39  So. 
257.  259. 

Where  Property  Is  Received  in  Pay- 
ment of  Claim. — Where  an  attorney 
holding  a  note  for  collection  receives 
payment  in  property,  he  may  be  sued  on 
3  parol  promise  to  pay  his  client,  it  not 
being  a  promise  to  answer  tor  the  debt 
of  another,  within  the  statute  of  frauds. 
Cameron  i'.  Clarke,  etc.,  Co..  11  Ala.  259. 

Where  an  attorney  holding  a  note  for 
collection  receives  payment  in  property.' 
an  action  for  money  had  and  received 
may  be  maintained  it  the  client  elects  to 
consider  it  a  payment.  Cameron  f. 
Clarke,  etc.,  Co.,  11  Ark.  259;  Shuart  v. 
Conner,    9    Ala.    803. 

Where  an  attorney  charges  himself 
with  an  amount  collected  for  his  client, 
and  charges  the  client  with  his  fee.  the 
jury,  in  assumpsit  for  money  received, 
may  infer  a  promise   from   the  attorney 
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to  pay  ihe  balance.     Cameron  v.  Clarke, 
etc.,   Co,,   11  Ala.  259. 

§  <9.  Acta  or  Defaults  of  Partnen 

and  Associatei. 

In  professional  partnerships  formed  for 
the  practice  of  the  law,  if  one  member 
of  the  concern  acknowledges  the  receipt 
of  money  for  a  client,  the  latter  need 
noi  inquire  how  the  claim  was  collected, 
or  whether  paid  at  all.  or  not.  but  may 
charge  the  6rm  upon  the  assumption  that 
the  receipt  expresses  the  truth;  and  the 
partner  who  had  no  agency  in  giving  the 
receipt  can  not  gainsay  its  truth.  Cook 
I'.  Bloodgood,  7  Ala.  683. 

Where  one  of  two  attorneys,  who  were 
partners,  receives  his  own  notes  in  part 
payment  of  a  demand  left  for  collection, 
and  gave  the  receipt  of  the  firm  to  the 
debtor  for  the  claim,  and  a  suit  was 
brought  .against  the  attorneys  for  the 
amount  of  the  demand,  it  was  held  that 
one  partner  could  not  show  that  the 
Other  had  received  his  own  notes  in  pay- 
ment.  Cook  v.  Bloodgood.  7  Ala.  683. 
S  70. Liability  for  Interest. 

Where  an  attorney  procures  a  fund  in 
court  to  be  paid  to  him,  and  he  retains 
it  pending  litigation  in  reference  to  it. 
it  will  be  presumed  that  he  used  the 
money  while  in  his  possession,  and  he 
will  be  held  accountable  for  interest. 
Smith  !-.  Alexander,  87  Ala.  51,  6  So.  51. 
§  71. Persons  Entitled 

Clietit's  Creditors.— Where  claims  are 
placed  in  the  hands  of  an  attorney,  to 
collect  and  pay  over  to  the  client's  cred- 
itors, and  the  creditors  are  not  parties 
to  the  arrangement,  an  action  for  the 
failure  to  collect  them  and  pay  over  the 
amount  may  be  maintained  by  the  client; 
the  creditors  having  no  interest,  at  most, 
till  the  claims  are  collected.  Mardis  t: 
'  Shackleford,  6  Ala.  433. 

An  Attorney's  Immediate  Principal. — 
One  attorney  confided  a  note  to  another 
for  collection,  and  took  his  receipt  there- 
for, but  without  giving  instructions  with 
respect  to  the  ownership.  After  the 
money  was  collected,  it  was  remitted  to 
the  payee  of  the  note,  whose  name,  how- 
ever, was  indorsed  on  the  note.  Held, 
that  this  remittance  (the  payee  not  being 
the    owner)    did    not   discharge    the    col- 
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lecting  attorney  from  liability  to  his  im- 
mediate principal;  and  that  the  action  of 
the  latter  for  the  money  would  not  be 
defeated  by  proof  that  he  was  himself 
the  agent  of  the  indorsee,  unless  the  in- 
dorsee had  asserted  his  right  to  the 
money  as  against  his  agent.  Lewis  v. 
Peck,   10  Ala.  142. 

Owner  of  Note  or  His  Agent— Where 
an  attorney  collects  a  note  received  by 
him  from  an  agent,  he  may  discharge 
himself  either  by  paying  the  proceeds 
to  the  agent  from  whom  he  received  the 
note,  or  to  the  true  owner;  but  he  can 
not  discharge  himself  by  payment  to  the 
payee  of  the  note,  he  being  neither  the 
owner  nor  holder  of  the  note.  Wallace 
V.  Peck,  12  Ala.  768. 

Payee  of  Note. — When  a  person  places 
a  note  in  the  hands  of  an  attorney  for 
collection,  and  takes  from  him  a  receipt 
for  it  in  his  own  name,  but  does  not 
claim  it  as  his  own,  nor  any  Hen  upon  it, 
and  the  note  itself  is  payable  to  a  third 
person,  and  not  indorsed,  a  payment  by 
the  attorney  of  the  proceeds  of  the  note 
to  the  payee  will  discharge  him  from  all 
liability  to  the  person  who  placed  the 
note  in  his  hands.  Peck  v.  Wallace,  19 
Ala.  319. 


§  7S.- 
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§  73  (I)  In  General 

See  post.  "Value  of  Services  or  Amount 
of   Compensation,"   §  99   (3). 

There  must  be  no  cause  of  confidence, 
with  respect  to  the  relation  of  attorney 
and  client,  while  it  lasts,  and  as  to  its 
subject  matter,  by  which  the  attorney 
secures  an  unjust  advantage  over  the 
client.  Kidd  v.  Williams,  132  Ala.  140,  31 
So,  458, 

Transactions  between  attorney  and 
client,  as  between  other  persons  occupy- 
ing fiduciary  relations,  are  anxiously  and 
jealously  scrutinized  by  the  courts,  so 
that  the  client  may  be  protected  from 
the  influence  or  ascendency  which  the 
relation  generates.  Dickinson  v.  Brad- 
ford, 59  Ala,  581;  Ware  v.  Russell,  70 
Ala.  174,  179. 

Agreement  Varying  Original  Contract 
—An  agreement  between  client  and  coun- 
sel, after  the  latter  has  been  employed. 
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bjr  which  th«  original  contract  is  varied, 
and  greater  compensation  secured  to  the 
counsel,  is  void.     Lecatt  v.  Sallee,  3  Port. 

The  firmest  ground  for  the  support  of 
the  principle  which  affords  a  client  relief 
from  a  contract  with  his  attorney  for 
additional  compensation  by  which  the 
original  contract  is  varied,  consists  in  the 
confidence  reposed  by  a  client,  in  his  at- 
torney and  the  influence  which  an  at- 
torney has,  over  his  client.  Confidence 
is  necessarily  reposed,  by  a  client  in  his 
attorney.  The  influence  of  an  attorney 
during  the  relationship  is  great.  Integ- 
rity of  character  and  purely  ot  motive, 
have  never  enabled  such  contracts  to 
stand  in  full  force,  against  the  principle 
of  equity  which  commonly  excludes  all 
inquiry  into  the  fairness  of  the  transac- 
tions, and  sets  them  aside  as  violating 
policies  of  justice.  Lecatt  v.  Sallee,  3 
Port-  115;  Kidd  v.  Williams,  132  Ala. 
140.  31  So.  458;  Dickinson  v.  Bradford, 
5a  .Ma.  581. 

The  contract  which  produced  the  re- 
lation between  ihe  parties  in  this  case, 
having  ascertained  the  fee  of  the  defend- 
ant, it  was  as  irrevocably  settled,  as 
though  a  rule  of  law,  which  tolerated  no 
contract  upon  the  matter,  had  fixed  it. 
Lecatt  V.  Sallee,  3  Port.  115,  123;  Kidd 
V.  Williams,  132  Ala.  UO,  31  So.  458. 

Contracts  Forrign  to  the  RelatioiL — 
"An  attorney  is  allowed  to  enter  into 
contracts  with  his  client  upon  any  mat- 
ter which  is  not  the  object  of  his  con- 
cern as  attorney."  Lecatt  i-.  Sallee.  3 
Port.  115.  120. 

After  the  Relation  Has  Ceased.— An 
attorney  will  not  be  allowed,  during  the 
pendency  of  a  cause,  to  extort  from  his 
client  unreasonable  compensation  for  his 
services,  though,  after  the  cause  is  ended, 
the  court  will  not  interfere  in  respect  to 
any  compensation  which  the  client  may 
make.  Lecatt  !'.  Slate,  3  Port.  115;  Kidd 
V.   Williams,  132  Ala.   140.  31   So,   «8. 

Contract  as  to  Another  Suit — The  em- 
ployment of  attorneys  in  one  suit,  does 
not  deprive  them,  while  it  is  pending,  of 
their  right  to  make  a  contract  for  com- 
pensation for  their  services  in  another. 
or  for  any  other  professional  business, 
with   the   same  client.     Lecatt  v.   Sallee, 


3   Port.   115.  124;   Kidd  v.   Williams,   132 
Ala.  140,  31  Ala.  458. 

Subsequent  Agreements  for  Compensa- 
tion.— After  an  attorney's  fiduciary  rela- 
tion has  commenced,  no  subsequent 
agreement  wilh  his  client  for  compensa- 
tion can  be  supported,  unless  it  is  a  fair 
and  just  remuneration  for  his  services. 
Dickinson  v.  Bradford,  59  Ala.  581;  Le- 
catt V.  Sallee,  3  Port.  US;  Ware  v.  Rus- 
sell, 70  Ala.  174,  179:  White  v.  Tolliver. 
110  Ala.  300,  30  So.  97. 

Consent  Decree  for  Compensation. — 
The  relation  between  attorney  and  client 
is  that  of  trustee  and  cestui,  and  a  con- 
sent decree  prepared  by  an  attorney  for 
his  services,  to  be  signed  by  his  client. 
will  not  be  sanctioned  beyond  a  fair  and 
reasonable  compensation.  Yonge  v. 
Hooper,  73   .^Ja.   119. 

§  73  (ft)  Conveyances,  Mortgages  and  As- 
Mgnments. 

Transfer  of  Subject  Matter  of  Litiga- 
tion.— The  contracts  between  attorney 
and  client,  made  after  the  formation  of 
the  relation,  touching  the  compensation 
of  the  attorney,  or  by  which  the  client 
transfers  to  him  an  interest  in  the  mat- 
ter of  suit,  or  a  right  or  interest  in  and 
to  property  involved  in  litigation,  are 
closely  watched,  and  jealously  scruti- 
nized, when  as  between  them,  their  va- 
lidity is  drawn  in  question.  The  confi- 
dence the  relation  involves — the  power 
over  the  client  the  attorney  naturally  ac- 
quires, the  opportunity  and  danger  of 
oppression  and  ihe  exercise  of  influence, 
compel  courts  to  a  most  jealous  super- 
vision of  alt  such  contracts;  and.  as  be- 
tween attorney  and  client,  they  are  sup- 
ported only  when  all  the  circumstances 
attending  them  import  that  they  are  fair, 
just,  and  untainted  with  an  abuse  of  the 
relation.  W'are  v.  Russell,  7I>  Ala.  174, 
J79. 

Purchases  from  Client. — Transactions 
between  attorney  and  client  should  be 
strictly  scrutinized,  and  ihe  attorney 
must  give  his  client  the  benefit  of  all  the 
information  he  has  respecting  the  value 
of  property  purchased  by  him  from  the 
client,  but  purchases  are  voidable  only 
on  proper  and  limely  application.  Daw- 
son V.  Copeland.  173  Ala.  267,  55  So. 
600. 
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§  74,  Payment    of    or    Security  for 

Cotnpciuation. 

Seltlement  made  between  attorney  and 
client  for  services  of  the  attorney  is  not 
invalid  because  the  client  did  not  have 
independent  competent  advice,  he  being 
a  capable  and  wealthy  business  man,  of 
unimpaired  mind,  and  the  settlement  be- 
ing after  performance  of  the  services, 
and  on  terms  suggested  by  him,  with  full 
understanding  of  the  matters.  Kidd  t'. 
Williams,   132  Ala.   140,  31   So.  488. 

Where  a  bond,  or  any  other  security 
for  a  greater  compensation,  is  taken 
from  a  client,  by  his  attorney,  during 
their  connection,  it  will,  upon  an  appli- 
cation to  a  court  of  equity,  be  either  set 
aside  or  allowed  to  stand  only  as  secu- 
rity tor  the  sum  to  which  the  attorney 
would  have  been  entitled  if  no  such  se- 
curity had  been  given.  Lecatt  f.  Sallee, 
3  Port.  115,  120. 

§    75,    Acquiring    Property   AiMtnely   to 
Interest  of  Client. 

An  attorney,  having  recovered  a  judg- 
ment for  his  client,  and  having  the  con- 
trol thereof,  can  not,  without  the  con- 
sent of  his  client,  express  or  implied, 
become  the  purchaser  of  lands  at  a  sale 
under  execution  issued  thereon;  and  if 
he  does  so  purchase,  he  becomes,  like  any 
other  agent,  a  trustee  for  his  client.  Such 
a  trust  arises  by  operation  of  law,  and 
continues  until  barred  by  lapse  of  time, 
or  until  terminated  by  an  election  to 
ratify  the  purchase,  thereby  giving  it  va- 
lidity.    Pearce  v.  Gamble,  72  Ala,  341. 

So  long  as  the  relation  of  attorney  and 
client  exists,  the  attorney  is  a  trustee 
for  his. client  in  and  about  the  cause  or 
the  subject  thereof  and  any  trade  that 
he  makes  or  benefits  that  he  may  derive, 
resulting  from  the  litigation  or  a  sale  of 
the  subject  thereof,  will  inure  to  the  ben- 
efit of  the  client.  Singo  v.  Brainard,  173 
Ala.  64,  S5  So.  603. 
S  76.  Summary  Remedies  of  Client. 
§  7*  (1)  In  General 

Attomer'B  Rigbt  of  Defense.— The 
proviso,  at  the  close  of  Code  1B96,  g 
3810,  authorizing  a  summary  remedy 
against  attorneys  for  money  or  property 
recovered  and  not  turned  over,  that  if  the 
attorney  doubts  the  right  of  the  person 


making  the  demand,  or  if  there  is  a  dis- 
pute as  to  compensation  due  him,  he 
may  pay  the  money  into  court,  or  turn 
the  property  over  to  the  sheriff,  and  have 
such  questions  decided  without  being 
liable  for  interest  or  damages  otherwise 
provided  for,  is  a  mere  privilege  ex- 
tended to  him,  by  which  he  escapes  the 
interest  and  the  statutory  penalty,  should 
he  be  found  in  the  wrong;  and  hence 
such  section  does  not,  on  his  failure  to 
comply  therewith,  deprive  him  of  the 
right  of  defense,  and  every  defense  is 
open  which  would  be  open  in  assumpsit 
against  him,  whether  or  not  he  avails 
himself  of  the  privilege.  White  v.  Ward, 
157  Ala.  345,  4T  So.  186. 

It  is  clear  that  the  law  did  not  intend 
that  the  attorney  should  pay  over  on  de- 
mand to  an  insolvent  and  perhaps  un- 
principled client  his  commissions  or  fees, 
and,  therefore,  that  he  would  be  justified 
in  refusing  such  a  demand,  and  he  would 
thus  not  be  put  in  default  on  such  a  re- 
fusal. And,  as  the  motion  must  follow 
the  demand,  it  seems  to  us  that  it  would 
be  unreasonable  to  hold  that  money  im- 
properly demanded  could  be  the  basis 
of  a  motion  for  a  summary  judgment, 
and  must  be  paid  into  court  as  prelimi- 
nary to  the  allowance  of  a  defense  on 
the  merits.    White  f.  Ward,  157  Ala.  345. 

47   So.    166,    169. 

Defense  of  Set-Off. — In  a  proceeding 
against  a  defaulting  attorney  for  a  sum- 
mary judgment  under  Code  1896,  S§ 
3fiiO,  3811.  authorizing  a  summary  judg- 
ment against  an  attorney  failing  to  pay 
over  money  collected  by  him  as  attorney 
for  a  client,  the  attorney  can  not  set  up 
a  set-off  in  defense;  the  theory  of  the 
statute  being  that  no  claim  of  the  at- 
torney should  be  made  until  he  has  dis- 
charged his  duty  of  putting  the  fund  in 
the  control  of  the  court,  and  then  only 
for  compensation  for  services  rende'red 
in  the  collection  of  the  fund.  McDonald 
v.  State,  143  Ala.  101,  39  So.  257. 
§  76  (3)  Proceedings  and  Relief. 

In  General,^The  rule  and  intent  is 
clear,  that  the  appeal  to  law  for  a  sum- 
mary judgment  under  Code  1898,  §§  3810, 
3811.  is  to  enforce  a  right  in  one  and  a 
duty  resting  on  another.  The  attorney 
is  supposed  to  withhold  what  he  has  no 
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right  to  retain,  and  which  it  is  his  duty 
to  pay  over  to  satisfy  the  correlative 
right  of  the  client.  There  can  be  no 
procedure  without  a  demand  for  the  per- 
formance of  the  duty.  The  refusal  to 
satisfy  the  lawful  demand  puts  the  at- 
torney in  default  and  authorizes  the  mo- 
tion. The  notice  and  motion  is  a  sum- 
mons and  declaration  to  enforce  the  right 
and  duty  by  judgment.  White  v.  Ward, 
1S7   Ala.   345.  47   So.   166. 

Sufficient  Notice. — A  notice  for  sum- 
mary judgment,  authorized  by  Code  1996. 
c.  106.  served  on  an  attorney  at  law, 
which  recited  that  a  motion  would  be 
made  at  a  term  of  court  for  summary 
judgment  against  him  for  a  specified 
sum.  and  which  stated  that  the  ground 
of  the  motion  was  that  the  attorney,  as 
attorney  for  the  state  in  a  suit,  had  re- 
ceived a  designated  sum  in  satisfaction  of 
a  judgment  in  favor  of  the  slate,  and  that 
on  demand  he  had  refused  to  pay  over 
the  sum,  gave  the  court  jurisdiction  of 
the   subject  matter.     McDonald  v.   State, 

143  Ala.   101,  39   So.  257. 

Proper  Detnand.— The  proper  demand, 
in  proceedings  against  a  defaulting  at- 
torney for  a  summary  judgment  under 
Code  1896,  SS  3S10.  3811.  authorizing 
summary  judgments  against  an  attorney 
failing  to  pay  over  money  collected  by 
him  "on  demand  made  by  the  person 
entitled  thereto  •  •  •  (or  the  amount 
collected,"  and  empowering  the  court  to 
require  the  party  claiming  the  money  to 
establish  his  right  thereto,  is  for  the 
gross  sum  collected  by  and  in  the  hands 
of  the  attorney,  though  he  is  entitled  on 
a  settlement  to  retain  a  part  as  compen- 
sation. McDonald  v.  State,  143  Ala.  101, 
39  So.  257. 

Reasonable  Time  before  Demand— In 
proceedings  for  summary  judgment 
against  an  attorney  for  failure  to  turn 
over  money  collected  by  htm,  it  was 
shown  that  the  money  was  collected  in 
the  latter  part  of  1902  or  the  early  part 
of  1903.  and  that  demands  were  made  on 
him  for  payment  in  April  and  May,  1903. 
Held,  as  a  matter  of  law,  that  a  reason- 
able time  had  elapsed  after  the  collec- 
tion of  the  money  before  the  demands 
were  made,  authorizing  the  entry  of  sum- 
mary judgment  against  him.  McDonald 
V.  State,  143  Ala.  101,  39  So.  257. 


Jurisdictioa— Where,  in  proceedings  in 
a  city  court  for  summary  judgment 
against  an  attorney  for  failure  to  pay 
over  money  received  by  him  as  attorney 
for  a  client,  the  attorney  appeared  and 
moved  for  the  dismissal  of  the  proceed- 
ings on  the  ground  that  the  circuit  court 
only  had  jurisdiction,  and  filed  pleas  in 
set-ofi,  etc.,  proof  that  the  attorney  re- 
sided within  the  territorial  jurisdiction 
of  the  city  court  was  not  necessary  in 
order  to  confer  jurisdiction  on  the  court, 
and  the  jurisdiction  was  shown  by  the 
incorporation  of  the  motion  for  judgment 
into  its  records.  McDonald  v.  State,  143 
Ala.    101,   39   So.   257. 

Evidence.— In  proceedings  for  a  sum- 
mary judgment  under  Code  1896,  §  3810, 
against  an  attorney  failing  to  pay  over 
money  collected  by  him  on  a  judgment, 
instituted  by  a  transferee  of  the  Judg- 
ment, the  order  of  the  owner  of  the 
judgment  directing  the  attorney  to  turn 
over  the  fund  to  the  transferee  is  ad- 
missible. Boyett  V.  Payne.  141  Ala.  475. 
3T   So.   585. 

Where  in  proceedings  for  a  summary 
judgment  under  Code  1896,  §  3810,  against 
an  attorney  failing  to  turn  over  money 
collected  under  a  judgment,  there  was 
evidence  tending  to  show  that  the  at- 
torney had  bought  the  judgment  from 
the  owner  thereof,  it  was  proper  to  re- 
fuse an  instruction  that  plaintiff  was  en- 
titled to  a  verdict  Boyett  v.  Payne,  141 
Ala.   475,   37   So.   585. 

In  proceedings  for  a  summary  judg- 
ment under  Code  1896,  §  3810.  against 
an  attorney  failing  to  pay  over  money 
collected  by  him  on  a  judgment,  evidence 
of  the  judgment  debtor's  financial  condi- 
tion at  the  time  of  the  collection  is  rele- 
vant to  show  the  value  of  the  attorney's 
services  and  the  proper  amount  to  be 
retained  by  him  therefor.  Boyett  v. 
Payne,  141  Ala.  475,  37  So.  585. 

Where  in  proceedings  for  a  summary 
judgment  under  Code  1896,  g  3810, 
against  an  attorney  failing  to  pay  over 
money  collected  by  him,  the  evidence 
tended  to  show  that  the  attorney,  as 
such,  had  collected  money  on  a  judg- 
ment, which  he  failed  to  pay  over,  it  was 
error  to  give  an  afKrmative  charge  in 
favor  of  the  attorney,  Boyett  v.  Payne, 
141  Ala,  475,  37  So.  585. 
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Where,  in  proceedings  for  summary 
judgment  against  an  attorney  failing  to 
pay  over  money  cohecied  by  him  in  an 
action  by  the  state  against  a  Ihird  per- 
son for  taxes,  a  demand  on  the  attorney 
by  the  attorney  general  of  the  slate  was 
shown,  the  error  in  admitting  evidence 
of  a  demand  by  the  tax  commissioner 
was  harmless.  McDonald  -.:  State,  143 
Ala.   101.  39  So.  257. 

In  summary  proceedings  against  an 
attorney  for  failure  to  pay  over  the 
money  on  demand,  the  finding  that  the 
movant  demanded  of  defendant  moneys 
collected,  with  no  further  special  finding 
of  fact,  is  iiisufticient;  there  being  no 
finding  that  defendant  failed  to  pay  over 
the  money.     McCarley  t:  White,  154  Ala. 


295, 


i  So. 


Burden  of  Proof. — .A  movant  for  a 
summary  judgment  against  an  attorney 
for  money  collected  hy  him  and  not  paid 
over,  who  alleges,  as  required  by  Code 
1SU6,  §  ^810,  providing  that  judgment 
may  be  entered  summarily  against  an 
attorney  failing  to  pay  over  money  col- 
lected by  him  on  demand  made  by  the 
person  entitled  thereto,  a  demand  on  the 
attorney  for  payment  of  the  money  col- 
lected and  his  refusal,  must  prove  a  de- 
mand and  refusal  when  the  same  is  de- 
nied. McCarley  r.  White,  14*  .Ma.  662, 
39  So.  i>7S. 
§  77.   Proceedings  for  Accounting, 

A  bill  alleged  that  complainant  was 
the  owner  of  a  receipt  given  by  an  at- 
torney at  law  to  a  firm  for  certain  de^ 
mands  due  it  from  a  third  party,  which 
receipt  .had  been  sold  at  bankrupt  sale 
by  the  assignee  as  a  portion  of  the  as- 
sets of  such  firm,  and  sought  to  enforce 
the  trust  created  thereby.  Held,  that 
proof  of  an  agreement  by  such  firm  with 
the  attorney  that  he  should  collect  such 
claims,  and  pay  the  proceeds  either  to 
the  firm  or  to  three  firms  of  which  such 
firm  was  one,  did  not  sustain  the  allega- 
tions of  the  bill.  Paulding  v.  Lee,  20 
Ala.  753. 
§  78.  Actions  for  tAoaey  Collected. 

Demand  and  Refusal. — An  attorney  is 
not  liable,  as  for  money  collected  by  him 
as  attorney,  until  after  a  demand  and 
refusal  to  pay  it  over,  or  to  remit  it,  ac- 
cording to  instructions,  or  upon  proof  of 


culpable  negligence  in  collecting  the 
same.  Mardis  v.  Shackelford,  4  Ala.  493; 
Kimbro  v.  Waller,  21  Ala.  376, 

Although  no  action  can  be  maintained 
against  an  attorney  at  law  for  failing  to 
pay  over  money  collected  for  his  client. 
until  he  has  failed  or  refused  to  pay  it 
over  after  demand  made,  yet  the  client 
can  not,  by  this  principle  of  law,  excuse 
his  laches  in  not  making  a  demand  with- 
in a  reasonable  time  after  the  collection 
and  conversion  of  the  money  by  the  at- 
torney.    Kimbro  v.   Waller,   21  Ala.  376, 

Demand  before  suit  is  not  necestary 
where  the  attorney  has  agreed  to  pay 
over  moneys  when  collected,  and  has 
failed  to  do  so.  Mardis  r.  Shacfcleford. 
4  Ala.  493. 

Time  of  Demand. — A  plaintiff  should 
make  his  demand  in  a  reasonable  time 
after  the  money  is  collected  and  con- 
verted by  the  attorney,  so  as  to  bring 
his  suit  within  the  six  years  allowed  hy 
the  statute.  Kimbro  t:  Waller.  21  Ala. 
376,  378. 

Insufficient  Replication.— In  assumpsit 
against  an  attorney  at  law  for  money 
collected  as  attorney  and  not  paid  over, 
defendant  pleaded  the  statute  of  limita- 
tions, to  which  plaintiff  replied  "that  the 
money  sued  for  was  collected  by  defend- 
ant, as  an  attorney  at  law,  in  the  state 
of  Tennessee,  and  (hat  no  demand  was 
made  of  him  for  said  money  until  a  short 
time  before  the  commencement  of  this 
suit,  and  that  the  statute  only  began  to 
run  from  the  demand."  Held,  that  the 
replication  was  demurrable.  Kimbro  v. 
Waller.  21   Ala.  376. 

Evidence. — In  an  action  by  a  client 
against  his  attorney  to  recover  money 
retained  as  fees  from  the  amount  col- 
lected on  a  judgment  recovered  in  plain- 
tiffs favor,  evidence  of  the  continuance 
of  the  plaintiff's  suit,  occasioned  by  the 
necessity  of  an  amendment  to  the  com- 
plaint, whereby  interest  which  might 
have  accrued  on  the  judgment,  if  ren- 
dered at  the  term 
lost,  is  inadmissible,  if  the 
was  not  due  to  the  defendant's  negli- 
gence.    Jackson  ;'.  Clopton,  66  Ala,  29, 

instructions. — In  an  action  to  recover 
a  sum  retained  by  attorneys  as  fees, 
where  the  undisputed  evidence  showed 
that    the   contract   of   employment   stipu- 
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lated  for  a  contingent  fee;  that  defend- 
ants were,  m  the  event  of  recovery,  to 
have  a  reasonable  fee  for  their  services, 
and  if  nothing  were  recovered  were  to 
receive  no  fee;  that  under  such  a  con- 
tract a  fee  of  50  per  cent  would  be  a  rea- 
sonable and  fair  fee;  that  the  litigation 
terminated  favorably  to  the  client;  and 
that  of  the  amount  collected  by  defend- 
ants as  a  result  of  the  litigation  they  re- 
ceived not  quite  50  per  cent  as  their  fee — 
an  affirmative  charge  for  defendants  was 
proper.  German  v.  Browne  &  Leeper, 
Ala.  3M,  39  So.  742. 

r  Wrong- 

S  78  (1)  In  General. 

Unanthomcd  Appearance — The  rem- 
edy for  an  unauthorized  appearance  is 
against  the  attorney  for  his'  unauthorized 
act  Beverly  v.  Stephens,  17  Ala.  701, 
704.  See  Gilbert  v.  Lane,  3  Port.  267; 
Bissetl  z:  Carvtile  &  Co.,  S  Ala.  503. 

Action  in  Aaaumpsit — If  a  declaration 
in  an  action  against  an  attorney  charged 
a  neglect  of  duty  and  impropriety  of 
conduct,  and  also  set  out  an  undertaking 
by  the  attorney  to  collect  money,  and 
alleged  a  promise  to  make  ^od  any 
toss  resulting  from  a  breach  of  it,  the 
action  is  in  assumpsit.  Cook  v.  Blood- 
good.  7  Ala.  663,  citing  Mardis  v.  Shack- 
leford,   4   Ala.   493. 

For  PaUiire  to  Collect  a  Demand. — If 
A.  place  certain  demands  in  the  hands  of 
an  attorney,  who  agrees  to  collect  the 
amount  and  pay  over  the  proceeds  to 
creditors  of  A.,  such  creditors  being  no 
party  to  the  agreement,  A.  may  maintain 
an  action  against  the  attorney  for  a  fail- 
ore  to  collect  and  pay  over  the  amount 
of  the  debts.  Mardis  v.  Shackleford.  6 
Ala.  433. 

Defmaea^— When  an  attorney  is  sued 
by  hii  client  for  negligence  and  unskill- 
fnlness,  he  can  not  set  up  champerty  in 
the  contract  as  a  defense  to  the  suit. 
Goodman  v.  Walker,  30  Ala.  482. 

"The  attorney's  having  performed  serv- 
ices, could  have  maintained  an  action  for 
reasonable  compensation.  Hollo  way  v. 
Lowe,  1  Ala.  246,  approved  in  Elliott  v. 
UcCIelland,  17  Ala.  206.  Being  entitled 
to  the  benefits  of  the  retainer,  it  would 
be  monstrous  to  relieve  them  from  its 
2  Ala  Dig— 9 


responsibilities."     Goodman     v.     Walker, 

3D  Ala.  482,  SOO. 

§  79  (S)  I^ecdinc  and  Evidence. 

;e   ante,   "Skill    and    Care    Required," 

5  60;  "Conduct  of  Litigation,"  S  64. 

In  an  action  against  an  attorney  for 
failing  to  collect  certain  debts  and  pay 
the  proceeds  to  "the  creditors  of  B.,  S.. 

6  Co.,"  the  declaration  is  not  bad  for 
not  stating  such  creditors  by  name,  it 
not  appearing  that  their  names  were 
specified  in  the  agreement  on  which  the 
action  was  founded.  Mardis  v.  Shackle- 
ford,  e  Ala.  433. 

Stiffident  Averments  of  Negligence.— 
An  averment  that  an  attorney  negligently 
commenced  a  suit,  and  improperly  dis- 
missed it,  contrary  to  his  duty,  is  a  suffi- 
cient charge  of  gross  neglect.  Evans  v. 
Watrous,  2  Port.  205. 

In  an  action  against  attorneys  at  law 
for  negligence  and  unskillfulness,  a  count 
is  sufficient  which  alleges  that  they  con- 
ducted the  suit  so  negligently  and  un- 
skillfully,  "in  not  having  a  certain  writ 
of  attachment,  affidavit,  and  declaration, 
before  then  prepared  by  them  in  said  ac- 
tion, prepared,  drawn  up,  and  filed,  and 
made  out  according  to  the  laws  of  said 
state  and  rules  of  said  court,  that  the 
said  plaintiff,  by  the  said  neglect  of,  etc., 
was  hindered  and  prevented  from  recov- 
ering judgment,  etc.,  and  was  forced  and 
compelled  to  release  and  dismiss  the  levy 
of  said  writ  of  attachment,"  or  "by  rea- 
son whereof  the  said  plaintiff  has  been 
prevented  from  recovering  her  demand," 
etc.     Walker  v.  Goodman,  21  Ala.  647. 

In  an  action  against  attorneys  for  neg- 
ligence, a  count  is  sufficient  which  al- 
leges that  defendants,  through  want  of 
care  .and  skill,  "did  dismiss  the  levy  of 
a  certain  writ  of  attachment"  before  that 
time  levied  on  the  property  of  the  de- 
fendants therein,  and  "did  dismiss,  re- 
linquish, and  release  all  liens  which  had 
attached  or  accrued  by  virtue  of  said 
levy,"  etc.,  and  that,  by  means  of  the 
unskillful  management  of  defendants,  the 
plaintiff  "lost  her  said  demand,  and  the 
means  of  recovering  and  collecting  the 
same."     Walker  v.  Goodman,  21  Ala.  647. 

The  averment  of  a  bill  that  defendant 
employed  as  attorney  for  complainants 
to  oppose  the   setting  aside  of  a  home- 
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Stead  in  proceedings  in  probate,  "did  nat 
represent  in  good  faith  and  to  the  best 
of  his  ability  complainants'  interest  at 
this  time,"  is  insufficient  lo  charge  fraud; 
it  not  being  shown  that  the  decree  of 
probate  would  not  have  been  the  same, 
had  he  represented  them  with  great  skill 
and  ability.     Brainard  v,  Singo,  164  Ala. 

353,   51    So.    SS2. 

Evidence   of   Negligence.— Whether    an 

attorney  has  been  grossly  negligent  in 
managing  the  business  of  his  client,  is 
to  be  ascertained  by  the  evidence  of  those 
who  are  conversant  with   the  same  kind 

of  business.  Evans  t.  Watrous,  3  Port. 
305,  311, 

The  receipt  of  an  attorney  for  notes 
for  collection  is  not,  of  itself,  sufficient 
evidence  of  negligence  in  collecting 
them.     Mardis  v.  Shackleford,  4  Ala.  493. 

But  if  the  receipt  is  of  an  old  date,  and 
the  attorney  was  informed  of  the  debt- 
or's residence,  or  upon  due  inquiry  might 
have  been,  and  did  not  discharge  him- 
self from  his  engagement  to  collect  the 
debts,  in  the  absence  of  countervailing 
proof,  negligence  may  be  inferred.  Mar- 
dis f.  Shackleford,  4  Ala.  493,  494. 

In  an  action  against  an  attorney  for 
neglect  in  the  collection  of  a  note,  the 
attorney's  receipt  describing  ihe  note  is 
prima  facie  evidence  of  t^e  justness  and 
genumeness  of  the  same.  Hair  v.  Glover, 
14  Ala.  500,  distinguishing  Bank  t:  Hig- 
gins.  3  Ala.  306. 

The  receipt  in  this  case  was  the  writ- 
ten evidence  of  a  contract  between  the 
attorneys  and  the  plaintiff  below,  by 
which  the  former  acknowledged  receipt 
of  a  note  of  a  third  party,  for  collection. 
specifying  the  amount,  and  the  legal  ef- 
fect of  the  receipt  was  not  only  an  ac- 
knowledgment, that  the  note  existed  as  a 
demand  against  the  maker,  but  that  the 
attorneys  would  use  due  diligence  in  col- 
lecting the  demand  therein  specified 
against  the  debtor.  Hair  !-.  Glover.  14 
Ala.  500,  503. 

In  an  action  hy  a  client  against  an  at- 
torney for  negligence  and  unskillfulness 
in  the  collection  of  a  claim,  the  attorney's 
receipt  for  the  claim  is  admissible  to 
show  that  the  relation  of  attorney  and 
client  existed.  Goodman  r.  Walker.  30 
Ala.  482. 

PresumptioiL — .K      receipt     for      notes 


overdue,  given  by  an  attorney  at  law. 
raises  the  presumption  that  they  were  re- 
ceived for  collection,  and  implies  an 
agreement  on  his  part  to  use  due  dili- 
gence for  that  purpose.  Mardis  i'.  Shack- 
leford,  4  Ala.  493. 

Waiver  of  Proof. — An  attorney  may, 
by  his  admissions,  waive  the  necessity  of 
proof  of  facts,  which  the  party  would 
otherwise  be  compelled  to  make.  Hall  v. 
Glover,  14  Ala.  500,  503. 

Record  of  the  Suit  on  a  Claim. — In  an 
action  by  a  client  against  an  attorney  for 
negligence  and  unskillfulness  with  re- 
spect to  a  claim  placed  in  his  hands  for 
collection,  the  record  of  the  suit  on  the 
claim,  though  conducted  by  the  attorney 
in  the  name  of  another  attorney,  is  ad- 
missible in  evidence  against  him  to  prove 
the  final  determination  of  the  suiL 
Goodman  i-.  Walker,  30  Ala.  483. 

Proof  on  Behalf  of  the  Attorney. — 
Where  it  appears  by  the  declaration,  in 
an  action  against  an  attorney,  for  im- 
properly dismissing  a  suit,  that  there  was 
a  good  cause  of  action,  the  attorney  is 
bound  to  show  some  reasonable  excuse 
for  not  conducting  it  to  a  successful  ter- 
mination.     Evans    v.     Watrous,    3     Port. 

205,  211. 

In  an  action  tor  negligence  in  the  man- 
agement of  a  cause,  the  attorney  can  not 
be  allowed  to  prove  that  he  consulted  a 
distinguished  attorney  respecting  the 
proper  course  to  be  pursued  by  him,  or 
that  the  arrangement  made  by  him  was, 
in  the  opinion  of  the  witness,  the  best 
that  could  be  made  for  his  client's  inter- 
est. Goodman  v.  Walker,  30  Ala.  483. 
§  79  (a)  Trial. 

See    ante,   "Skill    and    Care    Required," 

§   60. 

Questions  for  the  Jury. — Whether  an 
attorney  has  been  guilty  of  gross  negli- 
gence is  a  question  of  fact.  Evans  ?'. 
Watrous,  2  Port.  205;  Mardis  v.  Shackle- 
ford, 4  Ala.  493;  Walker  '.'.  Goodman.  31 
Ala.  647,  cited  in  note  in  38  L.  R.  A.,  N. 
S„  1204. 

Where  the  statute  grants  registers  of 
court  records  six  months  in  which  to 
make  a  final  record  of  causes  disposed 
of,  and  attorneys  who  are  employed  to 
examine  the  title  to  certain  land  examine 
all  the  indexes  the  law  requires  the  reg- 
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ister  to  keep,  and  also  the  trial  docket, 
for  causes  pending,  none  of  which  show 
the  existence  of  any  record  affecting 
such  title,  and  it  appears  that  within 
less  than  six  monlhs  previous  to  such  ex- 
amination a  final  decree  was  rendered, 
affecting  such  title,  of  which  the  attor- 
neys might  have  learned  hy  inquiry  of 
the  register,  or  by  examination  of  the 
trial  docket,  the  question  whether  such 
attorneys  used  reasonable  diligence  is 
for  the  jury.  Pinkston  v.  Arringlon,  98 
Ala.  489.  13  So.  561. 
§  79  (4)  Datnagcs  and  Costs. 

The  measure  of  damages  to  which  an 
attorney  is  liable,  for  failing  to  perform 
his  undertaking  with  his  client,  is  the  loss 
which  has  resulted  from  his  negligence, 
Mardis  z:  Shackleford,  4  Ala.  493.  494; 
Hair  v.  Glover,  14  Ala,  50O. 

IV.  COMPENSATION  AND  LIEN  OF 
ATTORNEY. 

(A)   FEES  AND  OTHER  REMUNER- 
ATION. 
S  90.  Right  to  CompeoMtion  in  General. 

"In  this  state,  attorneys  and  solicitors, 
are    entitled    to    compensation    for    their 
sen-ices."     Dickinson  v.  Bradford,  59  Ala. 
581,  583. 
5  SI.  Statutory  Regulations. 

The  attorneys  appointed  under  the  act 
of  December  30.  1868,  in  the  counties  of 
Mobile.  Greene  and  Pickens,  "to  attend 
to  all  criminal  cases  wherein  the  persons 
prosecuted  shall  be  unable  to  employ 
counsel,"  are  entitled  to  the  compeni 
tion  fixed  by  the  statute  in  all  cases 
which  they  act  as  such  counsel,  whether 
there  is  a  conviction,  an  acquittal, 
missal.  The  disposition  of  the  ca: 
not  control  the  right  to  compensation. 
Commissioners'  Court  v.  Turner.  4.^  Ala 
199. 

Such  compensation  is  one-half  the  fee: 
allowed  the  solicitor  on  conviction  in  the 
case  in  which  the  conviction  is  had,  and 
■n  case  of  dismissal  or  acquittal 
half  the  fees  that  the  solicitor  would 
have  been  entitled  to 
be  determined  by  the  character  of  the  of- 
fense charged  in  the  indictme 
grade  of  conviction  governs  thi 
compensation   in    case   of 


node   of   the   indictment    when    there 
I   conviction.      Commissioners'    Court 
irner.  45  .\1b.  1B9. 
§  8S.  Employment  of  Attorney. 

Contract  of  Employment  Necessary. — 
An  attorney's  claim  for  services  must 
rest  on  a  contract  of  employment,  ex- 
press or  implied,  made  with  the  person 
ght  to  be  charged  or  his  authorized 
agent.  Irvin  t:  Stroiher,  163  \\k.  484,  30 
So.  969;  Humes  !■.  Decatur  Land,  etc, 
Co.,    98   Ala.    461.    13    So.    368;    Milligan    t'. 

Alabama  Fertilizer  Co.,  89  Ala.  332,  7  So. 
650;  Grimhall  v.  Cruse.  70  ,\ia.  534,  544; 
Tisdale  z:  Troy,  153  Ala.  366.  44  So,  601. 

Presumption.— In  the  absence  of  proof 
to  the  contrary,  an  attorney  appearing 
for  an  infant  plaintiff  will  be  presumed 
to  have  been  employed  by  the  plaintitFs 
guardian  or  next  friend.  Hilliard  z:  Carr, 
6  Ala.  557. 

The  presumption  acquires  increased 
strength  from  the  fact  that  the  same  at- 
torney made  the  complaint,  and  con- 
ducted the  proceedings  on  the  part  of  the 
plaintiff  before  the  justice.  Hilliard  z: 
Carr,  6  Ala.  557.  560. 

Employment  by  the  President  of  a 
Corporation. — Where  the  president  of  a 
corporation,  who  is  authorized  to  make 
contracts  for  it,  employs  attorneys  to 
render  services  in  an  action  to  which  he 
party,  and   in   which   the   corporation 
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both  are  fully  disclosed  to  such  attor- 
neys, and  nothing  is  said  as  to  who  is  to 
be  liable  for  such  services,  both  the  pres- 
ident and  the  corporation  are  liable, 
Humes  z:  Decatur  Land,  etc..  Co.,  98 
Ala.  461,  13  So.  368. 

Where  there  are  two  defendants,  and 
one  of  them  employs  an  attorney  to  rep- 
resent both  himself  and  the  other  de- 
fendant, of  which  the  latter  is  apprised, 
he  can  not  recover  compensation  of  the 
latter,  Humes  z:  Decatur  Land,  etc, 
Co.,  98  Ala.  461,  13  So,  .168,  372. 

Employment  by  a  Trustee  to  Obtain 
the  Coitstructton  of  a  Wilt— Where,  in 
a  bill  by  a  trustee  to  obtain  the  construe- 
lion  of  the  will  creating  the  trust,  the 
cestui  que  trust  having  died,  a  claimant 
employs  counsel  to  represent  his  inter- 
ests, the  counsel's  fees  can  not  be 
charged    to    the    estate,    nor    a   portion 
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thereof  to  another  claimant,  who  did 
employ  counsel,  and  who  was  benefited 
by  the  counsel's  services  through  the  de 
cision    obtained.     Grimball   r.    Cruse.    TO 
Ala.  534. 
§  83.  Premature     TenninadiiD    of     ReU- 


§  83  (1)  In  General. 

A  counsel  who,  with  the  consent  of  his 
client,  withdraws  from  a  case,  after  hav- 
ing' rendered  beneficial  services,  does  not 
thereby  lose  his  tight  to  compensation 
for  the  services  rendered,  unless,  at  the 
time  of  his  withdrawal,  he  waives  or 
abandons  his  claim  to  compensation. 
Coopwood  V.  Wallace.  12  Ala.  790. 

Where  a  client  engages  a  firm  to  pros- 
ecute a  case,  and  one  of  the  firm  dies. 
and  the  client  consents  that  a  new  firm 
into  which  the  surviving  partner  enters 
shall  continue  in  the  case,  and  the  senior 
member  abandons  the  case,  and  the  sur- 
viving partner  of  the  old  firm  does  noth- 
ing except  to  keep  himself  informed  as 
to  the  status  of  the  case  for  over  five 
years,  his  conduct  is  a  ratification  of  the 
act  of  the  senior  member  in  abandoning 
the  case,  and  neither  the  new  firm  nor 
the  surviving  partner  of  the  old  firm  is 
entitled  to  compensation.  Troy  v.  Hall, 
157  Ala.  592.  47  So.  1035. 
§  sa  (S)  Under  Contract  for  Contingent 
Pee. 

Where  services  are  performed  for  a 
contingent  fee,  the  attorney  is  not  en- 
titled to  anything  until  the  claim  of  his 
client,  or  some  of  it.  has  been  collected, 
and  therefore  an  abandonment  of  the 
case  by  the  attorney  before  the  termina- 
tion of  the  case  will  deprive  him  of  any 
compensation.      Troy    v.    Hall,    157    Ala. 

562.  47   So.   1035. 

§  84.  SUtutorr  Fees,  and  Taxed  Coats. 

For  the  successful  prosecution  of  a 
proceeding  by  scire  facias,  on  a  forfeited 
recognizance,  an  attorney  may  claim  a 
fee  of  six  dollars,  to  be  Uxed  in  the  bill 
of  costs.     Smith  V.  State,  7  Port.  493. 

The  attorney  of  the  successful  party  is 
entitled  to  the  taxed  fee  in  a  suit,  and 
not  the  party  himself.  Gillis  v.  Holly.  19 
Ala.  663. 


§  M.  Value  of  Services. 


§  88. In  GeneraL 

See  ante,  "What  Constitutes  a  Re- 
tainer," I  B7. 

Where  the  amount  of  compensation  is 
not  fixed,  by  the  terms  of  the  contract, 
by  which  an  attorney  or  solicitor  is  em- 
ployed, he  will  be  entitled  to  be  paid  such 
reasonable  fees,  as  are  usually  paid  to 
others,  for  similar  services.  Lecatt  v. 
Sallee,  3  Port.  115.  133;  Dickinson  i: 
Bradford.   59   Ala.   581. 

Recovery  on  a  Qoantum  Meruit.^ 
Where  legal  services  have  been  per- 
formed under  a  contract  providing  that 
the  fee  should  be  such  as  any_  gentleman 
of  the  profession  should  consider  reason- 
able, and  the  client  has  refused  to  so  sub- 
mit the  ascertainment  of  the  value  of  the 
services,  a  recovery  can  be  had  on  a 
quantum  meruit.  Bank  of  Alabama  f. 
Martin,  4  Ala.  615. 

The  fact  that  the  defendant  refused  to 
submit  to  the  arbitrament  of  a  member 
of  the  legal  profession  the  ascertainment 
of  the  value  of  the  plaintilFs  services;  as 
the  paper  relied  on  as  a  contract  con- 
templates, indicated  an  unwillingness  on 
its  part  to  have  the  extent  of  the  liabil- 
ity of  the  bank  admeasured,  as  the  plain- 
tiffs proposed;  and  authorized  the  latter 
to  recover  upon  a  quantum  meruit. 
Bank  v.  Martin,  4  Ala.  615,  619. 

On  Proof  That  Scrvicea  Are  Worth 
More  Than  Agreed  Fee. — An  attorney 
at  law  can  not  recover  more  than  he 
agreed  to  receive,  by  proof  that  his  serv- 
ices were  worth  more,  Coopwood  v. 
Wallace,  13  Ala.  760. 

Collection  of  Honey  under  Void  Exe- 
cution.— An  execution  issued  after  death 
of  the  plaintiff  therein  is  void,  and  plain- 
tiffs attorney,  who  controlled  the  exe- 
cution, and  who  knew  the  fact  of  her 
death,  is  not  entitled  to  compensation 
out  of  money  collected  under  it  Smith 
V.  Alexander.  80  Ala.  35  L 

Where  Client  Waa  Kilted  before  TriaL 
— An  attorney  can  only  recover  pro 
tanto  on  a  note  given  as  a  retainer  to  de- 
fend the  maker  in  a  prosecution  for 
homicide,  where  such  maker  was  killed 
by  a  mob  before  trial.  Agnew  v.  Walden, 
S4  Ala.  502,  4  So.  673. 

Conaiderationa  in  Ascertaining  Value  of 
Services.^It  is  the  practice  i 
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■ng  the  value  of  professional  services 
rendered  by  an  attorney  to  consider  the 
amount,  or  value  involved,  in  connection 
with  the  labor  and  skill  used  by  the  at- 
torney, the  reasonable  expense  incurred, 
and  the  benefits  received.  These  may  be 
considered  together  in  forming  a  con- 
clusion. Humes  v.  Decatur  Land,  etc., 
Co.,  98  Ala.  461,  13  So.  368,  371. 

§  87.  Specific  SenricM  and  Particn- 

lar  Cases. 

An  agreement  lo  pay  >500  out  of 
moneys  collected  in  a  specified  suit  for 
professional  services  in  said  case  shown 
by  extrinsic  evidence  to  have  been  made 
after  the  decree  is  not  on  condition  that 
future  services  shall  be  rendered,  and 
therefore  the  refusal  of  the  promisees  to 
attend  the  suit  in  the  appellate  court  will 
not  impair  the  right  to  recover  the  sum 
stipulated.  Walker  v.  Cuthbert,  10  Ala. 
213. 

§  as.  Contracts  for  Compensation. 
§  89. HakinK,  Requisites,  and  Valid- 
ity- 

Sec  ante.  "In  General."  §  73  (1). 

An  attorney  may,  before  entering  on 
the  business  of  his  client,  lawfully  con- 
tract for  the  measure  of  his  compensa- 
tion; and  any  contract  then  made  is  as 
valid  and  unobjectionable  as  if  made  be- 
tween other  persons  competent  to  con- 
tract with  each  other.  Dickinson  v. 
Bradford,  59  Ala.  381;  Lecatt  v.  Bailee, 
3  Port.  lis. 

Where  plaintiffs  were  originally  em- 
ployed to  represent  the  president  of  a 
cor^  oration,  personally,  a  subsequent 
contract  with  defendant  for  their  serv- 
ices, which  imposed  on  them  no  addi- 
tional duty,  is  not  void  for  want  of  con- 
sideration, where  its  interest  was  many 
times  greater  than  its  president's.  Humes 
V.  Decatur  Land,  etc.,  Co.,  98  Ala.  461, 
13    So.    36B. 

Where  two  persons  are  jointly  in- 
dicted and  put  upon  trial,  or  if  only  one  is 
upon  trial,  and  either  employs  counsel 
to  defend  him,  the  fact  that  an  acquittal 
of  the  one  employing  counsel  must  result 
in  acquittal  of  the  other  will  not  render 
a  contract  of  employment  by  the  latter 
null  and  void.  Humes  v.  Decatur  Land. 
etc ,  Co.,  98  Ala.  461,  13  So.  368,  373. 


§  90.  ^—  Constnictton  and  Operation. 
A  written  agreement  by  an  attorney  to 
attend  to  the  business  of  a  client,  "pend- 
ing and  to  be  brought  before  the  courts 
during  the  remainder  of  the  year,"  does 
not  oblige  the  attorney  to  attend  to  any 
business  undetermined  at  the  end  of  the 
year.     Bank  of  Alabama  v.  Martin,  4  Ala. 

815. 

The  defense  of  a  county,  by  an  attor- 
ney, against  a  bill  filed  to  enjoin  the  is- 
suance of  bonds  by  it,  as  authorized  by 
a  special  act  of  the  legislature,  for  the 
building  of  public  roads,  was  a  matter 
"pertaining  to  the  building  and  construc- 
tion of  turnpikes  or  macadamized  roads," 
and  a  "matter  relating  thereto."  within 
the  meaning  of  a  contract  with  such 
county  providing  that  he  should  be  paid 
a  certain  sum  in  full  for  his 
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pertammg  to 
the  building  of  turnpikes  or  macadamized 
roads,  and  in  all  matters  that  may  come 
before  the  county  board  in  relation 
thereto.  Lindsay  v.  Colbert  County,  112 
Ala.  409,  30  So.  637. 
§  SI.  Contingent  Fees. 
§'n.   Perfonnance  of  Contract. 

Where  a  firm  of  attorneys  is  retained 
to  procure  the  granting  of  a  license  to 
sell  liquor,  under  an  agreement  that  they 
are  lo  be  paid  a  certain  sum  cash,  and  the 
balance  "whenever  a  license  to  sell  liquor 
is  obtained  or  can  be  obtained,"  they  can 
not  recover  the  balance  when  their  ef- 
forts lo  procure  a  license  prove  fruitless, 
but  afterwards  a  license  is  obtained 
through  the  efforts  of  other  parties. 
Cheney  v.  Kelly.  95  Ala.  163,  10  So.  664. 
§  93.  DediKtions  and  Forfeitures. 

The  failure  o£  an  attorney  to  be  present 
at  the  final  trial  of  a  suit  does  not  deprive 
him  of  his  right  to  compensation,  in  the 
absence  of  anything  to  show  that  he  was 
employed  generally  to  represent  his 
client's  interest  in  the  suit.  Pearson  v. 
Darrington,  32  Ala.  227. 

It  is  no  defense  to  an  action  on  a  prom- 
issory note  given  to  an  attorney,  for  serv- 
ices to  be  rendered  by  him  in  a  cause  in 
court,  that  he  was  absent  during  a  term 
in  which  the  cause  was  not  reached,  and 
that  the  case  was  afterwards  compro- 
mised.   Douglass  V.  Eason.  36  Ala.  6H7. 
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§  H.  Allowance  aod  Payment  from  Fundi 
in  Court. 

See  post.  "Services  or  Fees  Covered," 
I  105. 

It  is  not  competent  for  a  court  of  law, 
on  motion,  to  order  the  sheriff  to  retain, 
out  of  money  collected  for  a  plaintiff,  the 
charges  of  an  attorney  for  commission,  or 
compensation  for  extra  services — not  be- 
ing costs  or  taxed  fees.  Long  v.  Lewis,  1 
Stew.  &  P.  239. 

Compensation  Erroneoualy  Granted. — 
When  an  attorney  receives  money,  or  any 
articles  of  value,  by  virtue  of  an  order  of 
court  made  in  a  cause  in  which  he  is  coun- 
sel, and  it  is  decreed,  before  he  turns  the 
same  over  to  his  client,  that  the  order 
was  erroneously  granted,  the  court  may 
order  and  enforce  the  restoration  of  the 
money  to  its  former  custodian.  Pinkard 
V.   Allen,  75  Ala.  73. 

From  Proceeds  of  Land  Sold  for  Par- 
tition.—  It  seems  too  clear  for  disputation 
that  counsel  fees  incurred  by  a  complain- 
ant can  not  be  allowed,  independent  of 
a  statute  authorizing  such  allowance,  out 
of  the  proceeds  of  lands  sold  for  partition 
by  the  chancery  court  among  joint  own- 
ers. Foster  v.  Foster,  126  Ala.  a.'>7,  38  So. 
634;  Strang  v.  laylor,  82  Ala.  31.S,  2  So. 
760;  Grimball  v.  Cruse,  70  Ala.  534;  Jor- 
dan V.  Farrow,  130  Ala.  428,  30  So.  338. 
§  99.  Actions  for  Compenaation. 
§  96.  Grounds  of  Action. 

For  all  service  performed  by  an  attor- 
ney, an  action  for  fees  may  be  maintained. 
Lecatl  I'.  Sallee,  3  Port.  115.  123. 

Proofs  of  his  original  employment,  or 
the  performance  of  services  with  knowl- 
edge of  the  client,  is  sufficient  to  enable 
an  attorney  to  maintain  an  action  for  pro- 
fessional services.  Jackson  v.  Clopton,  66 
Ala.  39. 
§  97.  Defensea. 

See  ante,  "In  General,"  §  8f..  "Construc- 
tion and  Operation,"  §  90 

A  contract  with  a  bank  to  render  legal 
services  to  it.  and  providing  that  the  com- 
pensation should  be  left  for  future  ad- 
justment, since  the  amount  of  business 
was  uncertain,  hut  that  the  attorneys 
would  receive  what  any  gentleman  of  the 
bar     would     consider     reasonable,     is,    at 


§§  94-99  (1) 

most,  only  an  agreement  to  arbitrate,  and 
will  not  bar  an  action  where  the  batik  has 
refused  to  submit  the  question  of  com- 
pensation to  a  member  of  the  bar.  Bank 
of  Alabama  v.  Martin,  4  Ala.  615. 
§  98. Time  to  Sue,  and  Limitations. 

An  attorney  at  law,  who.  at  the  instance 
of  the  administrators  of  an  estate,  has 
rendered  valuable  services  to  the  estate, 
may  proceed  at  once  against  the  estate, 
in  equity,  to  recover  his  fee,  without 
previously  suing  the  administrators  at 
law,  where  one  has  removed  from  the 
state,  and  the  other  has  become  insolvent, 
and  neither  of  them  has  made  any  charge 
against  the  estate  for  the  attorney's  fee. 
Coopwood  V.   Wallace,  12  Ala.  790. 

§  89.  Evidence. 

§  99  (I)  In  General. 

Tn  an  action  against  a  corporation  to 
recover  for  services  as  associate  counsel 
in  an  action  in  which  defendant  was  in- 
terested, it  is  error  to  admit  in  evidence  a 
section  of  defendant's  by-laws  to  show 
how  the  general  counsel's  and  president's 
"compensation  was  fixed,"  or  for  any 
other  purpose,  where  there  is  no  pretense 
(hat  plaintiffs  had  no  knowledge  of  the 
existence  of  such  by-law.  Humes  ''.  De- 
catur Land,  etc.,  Co.,  98  .\la.  461.  13  So. 


In  : 


r  for 


1   against   a   corporatio 


to 


set,  in  an  action  in  which  the  defendant 
was  interested,  where  it  appears  that  one 
B  was  defendant's  general  counsel,  de- 
fendant contended  that  plaintiffs  were 
not  employed  by  it,  evidence  as  to  whether 
or  not  defendant  paid  B  and  its  president 
a  salary  was  properly  excluded.  Humes 
V.  Decatur  Land,  etc.,  Co.,  98  Ala.  461,  13 

Proof  of  Rendition  of  Services.— Under 
a  count  on  an  account  stated,  an  attor- 
r>e>''s  fees  for  services  rendered  under  a 
special  contract  may  be  recovered  on 
proof  of  rendition  of  the  services,  and  de- 
fendant's subsequent  admission  to  a  third 
person,  not  the  attorney's  agent,  of  his 
indebtedness  in  the  specified  sum.  Whar- 
ton V.  Cain,  50  Ala.  408. 

Admissibility  of  Answer  and  Cross  Bill 
in  Suit  in  Which  the  Attorney  Appeared. 
—On  an  issue  of  implied  contract  of  de- 
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fendant  to  pay  for  services  of  plaintiff  as 
attorney  for  her  in  a  certain  suit,  the  an- 
swer and  cross  bill  prepared  by  plaintiff, 
signed  by  defendant  and  filed  therein,  are 
admissible  to  show  not  only  the  nature 
of  services  rendered,  but  knowledge  of 
defendant  of  their  rendition,  and  he.-  ac- 
ceptance thereof.  Davis  v.  Walker,  131 
Ala.  3M,  31  So.  551. 
§  99  (S)  Employment. 

It  is  not  necessary  that  an  attorney 
should  be  able  to  prove  the  original  em- 
ployment, in  order  to  entitle  him  to  com- 
pensation; if  he  can  show  a  recognition 
of  him,  by  his  client,  as  attorney  in  the 
progress  of  the  suit,  it  is  sufficient.  Long 
V.  Lewis,  1  Stew.  &  P.  829,  234. 

To  support  his  claim  to  compensation 
for  professional  services,  an  attorney  may 
prove  either  his  original  employment  by 
the  client,  or  the  performance  of  services 
with  the  knowledge  of  the  client,  and  the 
recognition  of  the  relation  by  the  client 
during  the  progress  of  the  cause.  Jack- 
son i:   Clopton,  66  Ala.  26. 

A  recovery  on  implied  contract  may  be 
had  on  proof  of  knowledge  of  defendant 
that  plaintiff  was  rendering  services  for 
her  as  her  attorney,  and  that  she  ex- 
pressed no  dissent  to  their  rendition. 
Davis  V.  Walker,  131  Ala.  204,  31  So.  554. 
On  the  issue  whether  there  was  an  im- 
plied contract  by  defendant  to  pay  for 
plaintifTs  services  as  attorney  for  her  in 
an  action,  it  is  immaterial  what  was  the 
result  of  the  case,  what  services  were  to 
be  performed  under  another  contract — ■ 
the  services  in  issue  not  being  included — 
or  what  had  been  defendant's  purpose  in 
employing  plaintiff  under  such  other  con- 
tract. Davis  V.  Walker,  131  Ala.  204,  31 
So.  S54. 

Ratification  of  Umiuthomed  Employ- 
ment.— Conceding  that  an  attorney  at 
law  has  no  authority  to  employ  another 
attorney  to  act  for  his  client,  yet,  ii  he 
soon  afterwards  informs  his  client  of  such 
unauthorized  employment,  and  the  latter 
does  not  dissent  from  it,  these  facts 
proper  to  be  submitted  to  the  jury,  ii 
action  brought  by  the  second  attorney  to 
recover  his  fees,  to  enable  them  to  di 
termine  whether  the  client  did  not  assent 
to  the  employment.  King  v.  Pope,  2%  Ala. 
(101;  Hitchcock  v.  McGehee,  7  Port.  556. 


Insufficient  to  Show  Employment- 
he  defendant  sent  a  claim  to  a  mercan- 
tile agency  for  collection,  instructing  them 
by  letter  that  they  or  their  attorneys  were 
authorized  to  make  any  arrangements 
deemed  by  them  necessary  to  a  prompt 
collection  thereof.  Subsequently  the  at- 
torney of  defendant  notified  the  plaintiffs, 
the  attorneys  in  whose  hands  the  claim 
was  placed  by  the  agency,  of  a  settlement 
thereof,  and  directed  a  surrender  to  the 
debtor  of  the  papers  in  their  hands.  Held, 
that  this  evidence  did  not  show  an  em- 
ployment of  plaintiffs  by  defendant,  and 
that  defendant  was  not  liable  for  the 
services  performed.  Milligan  v.  Alabama 
Fertilizer  Co.,  89  Ala.  322,  7  So.  650. 

In  an  action  by  an  attorney  against  a 
United  States  marshal  for  compensation 
for  services  rendered  in  an  action  to  col- 
lect claims  of  his  deputies  against  the 
government,  evidence  considered,  and 
held  insufficient  to  show  that  the  attor- 
ney was  retained  by  defendant,  but  that 
the  services  were  rendered  under  a  ton- 
tract  by  which  he  was  not  bound.  Tis- 
dale  V.  Troy,  152  Ala,  566,  44  So.  601. 
§  99  (3>  Value  of  Services  or  Amount  of 
Compensatioti. 

See  ante,  "In  General,"  §  99  (1). 

A  champertous  agreement  to  pay,  as  an 
attorney  fee  in  a  suit  for  slander,  one- 
half  of  the  amount  recovered,  is  not  ad- 
missible in  evidence,  as  an  aid  in  estimat- 
ing the  value  of  the  services,  on  a  count 
of   quantum   meruit.      Holloway  v.    Lowe, 


Ala.  246. 


r  the 


attorney  seeks  to  reeove 
value  of  his  services  in  conducting  a  law 
suit,  it  is  proper  to  show  to  what  extent 
his  services  were  beneficial  to  the  defend- 
ant, and  what  fees  are  customary  in  simi- 
lar cases.    Holloway  v.  Lowe.  1  Ala.  246, 


248. 


for 


ttorney's  services, 
proof  as  to  what  plaintiff  has  charged  in 
other  particular  matters,  varying  in  na- 
ture, was  irrelevant.  Fuller  v.  Stevens 
(Ala.).  39  So.  623. 

Burden  on  the  Attorney.— Standing  in 
a  relation  of  confidence,  which  gives  the 
attorney  or  solicitor  an  advantage  over 
the  client,  the  burden  of  proof  lies  on 
the  attorney  or  solicitor  seeking  to  re- 
cover his  fees;  and  to  support  the  con- 


>v  Google 


Attorney  and  Client 


§§  99  (3)-100(2) 


tract  for  compensation  made  while  the 
relation  existed,  he  must  show  the  fair- 
ness oE  the  transaction,  and  the  adequacy 
of  the  consideration.  Dickinson  v.  Brad- 
ford,  59  Ala.  581,   583. 

Admissibility  of  Evidence  to  Whit 
Would  Be  a  Reasonable  Fee.— In  an  ac- 
tion against  a  corporation  to  recover  for 
services  as  associate  counsel  in  an  action 
in  which  defendant  was  interested,  but 
not  a  party,  it  is  not  error  to  permit  de- 
fendant to  ask  plaintiff,  on  cross-exami- 
nation, what  would  be  a  reasonable  fee 
for  such  services,  "employed  at  the  time 
your  firm  was  employed,  to  obtain  specific 
performance  of  that  contract,  independ- 
ent of  the  value  of  the  land,  looking  only 
to  the  pleadings  representing  plaintiff's 
interest  in  said  cause;"  especially  where 
there  appears  to  be  no  contention  as  to 
the  value  of  the  services.  Humes  v.  De- 
catur Land  Improvement  &  Furnace  Co., 
98  Ala.  461,  13  So.  368. 


§  100. 


-Trial. 


§   100  (1)  Questions  for  Jury. 

Conceding  that  an  attorney  at  law  has 
no  authority  to  employ  another  attorney 
to  act  for  his  client,  yet,  if  he  soon  after- 
wards informs  his  client  of  such  unau- 
thorized employment,  and  the  latter  does 
not  dissent  from  it,  these  facts  are  proper 
to  be  submitted  to  the  jury,  in  an  action 
brought  by  the  second  attorney  to  re- 
cover his  fees,  to  enable  them  to  deter- 
mine whether  the  client  did  not  assent 
to  the  employment.  King  v.  Pope,  28 
Ala.  601,  cited  in  note  in  33  L.  R.  A.,  N. 
S..  708. 

In  an  action  by  an  attorney  for  com- 
pensation for  services  in  conducting  litiga- 
tion, held  a  question  for  the  jury  whether 
plaintiff  was  looking  to  defendant  for 
compensation,  and  whether  defendant  un- 
derstood that  he  was  so  doing.  Irvin  v. 
Strother,  163  Ala,  484,  50  So.  960;  Humes 
V.  Decatur  Land,  etc.,  Co.,  B8  Ala.  461, 
13  So.  3GB. 
§  100  (S)   InatnictiotM. 

Where  the  evidence  was  conflicting  as 
to  whether  the  consideration  of  the  note 
sued  on  was  the  services  of  the  payee  as 
attorney  in  the  trial  court  should  the 
maker  be  indicted,  or  for  his  general 
services  in  the  case,  and  there  had  been 


no  trial,  but  payee  had  procured  bail  for 
the  maker  by  habeas  corpus,  it  was  error 
to  instruct  that  if  the  parol  understand- 
ing between  the  parties  was  that  the 
note  was  not  to  be  paid  unless  the  maker 
was  prosecuted  before  the  trial  court, 
and  defended  by  the  payee,  there  could 
be  no  recovery,  since  the  evidence  of  the 
agreement  was  admissible  only  to  explain 
the  consideration  of  the  note;  and  hence 
if  the  services  rendered  formed  a  part 
of  the  consideration  of  the  note,  its  legal 
effect  could  not  be  varied  by  the  parol 
agreement.     Long  v.  Davis,  IB  Ala.  801. 

In  an  action  by  attorneys  to  recover 
for  services  rendered,  it  is  proper  to  in- 
struct the  jury  that  in  ascertaining,  by 
their  verdict,  the  value  of  the  services, 
they  have  no  right  to  go  outside  of  the 
evidence,  and  act  from  their  own  knowl- 
edge, apart  from  the  evidence  before 
them,  as  their  verdict  must  be  rendered 
"according  to  the  evidence"  only.  Moore 
V.  Watts,  81  Ala.  261,  3  So.  278, 

An  instruction  that  proof  that  the  serv- 
ices were  performed  is  not  sufficient  to 
render  defendant  liable,  unless  there  is 
also  proof  of  knowledge  and  recognition 
thereof  as  having  been  rendered  at  the 
and  request  of  defendant,  is  not 
s  V.  Decatur  Land  Im- 
provement &  Furnace  Co.,  98  Ala.  461, 
13  So.  368. 

that  defendant  is  not  liable 
against  a  corporation  to 
r vices  as  associate  counsel 
in  an  action  in  which  defendant  was  in- 
terested, unless  plaintiffs  were  employed 
by  it,  though  it  was  benefited  by  the  serv- 
ices rendered,  irrespective  of  what  plain- 
tiffs understood  as  to  its  liability,  are  not 
erroneous.  Humes  v.  Decatur  Land  Im- 
provement &  Furnace  Co.,  98  Ala.  461, 
13  So.  368. 

In  an  action  against  a  corporation  to 
recover  services  as  associate  counsel  in 
an  action  in  which  defendant  was  in- 
terested, there  was  evidence  that  the 
particular  services  plaintiffs  were  to  render 
were  originally  agreed  on,  but  that  they 
were  afterwards  required  to  render 
greater  services  than  those  agreed  on; 
that  some  of  the  latter  services  were 
rendered  at  the  instance  of  the  president 
of    defendant,    who    succeeded    the    one 
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who  originally  employed  them;  and  that 
all  the  services  rendered  were  accepted 
by  it.  Held,  that  instructions  which 
ignored  such  testimony  were  erroneous. 
Humes  v.  Decatur  Land  Improvement  & 
Furnace  Co.,  98  Ala.  461.  13  So.  368. 

In  an  action  against  a  corporation  to 
recovery  for  services  as  associate  counsel 
in  an  action  in  which  defendant  was  in- 
terested, where  defendant's  presiden:  was 
plaintiff  in  the  case,  and  he  employed 
plaintiffs,  it  is  not  error  to  refuse  to 
charge  that  if,  at  the  time,  nothing  was 
said  by  either  party  as  to  the  capacity 
in  which  he  was  acting,  plaintiffs  ''bad 
the  right  to  presume,  from  all  the  cir- 
cumstances of  the  case,  that  he  was  act- 
ing  for  and  on  behalf  of  defendant,"  when 
the  court  can  not  say  that  there  is  no 
evidence,  Other  than  the  conversation  had 
at  that  time,  tending  to  rebut  the  cir- 
cumstances  which  tend  to  show  thai  de- 
fendant employed  plaintiffs.  Humes  v. 
Decatur    Land    Improvement    &    Furnace 

Co.,  93  Ala.   461,   13    So.  368. 

In  an  action  for  attorney's  services,  it 
was  error  to  refuse  to  charge  that  if  the 
jury  believed  from  the  evidence  thai 
plaintiff  made  a  contract  with  defendant 
for  all  the  services,  and  if  the  price  was 
agreed  on,  then  it  would  make  no  dif- 
ference how  unreasonable  the  contract 
was,  but  that  the  jury  could  not  charge 
defendant  with  any  greater  fees  than 
those  agreed  on.  Fuller  v.  Stevens  (Ala.), 
39  So.  623. 

In  an  action  for  attorney's  services,  a 
request  to  charge  that,  after  hearing  all 
the  evidence,  it  was  for  the  jury  to  say 
whether  the  "charges"  were  reasonable 
or  not,  was  properly  refused  as  am- 
biguous, in  that  the  word  "charges"  might 
be  understood  to  refer  to  the  charges  of 
the  court.  Fuller  v.  Stevens  (Ala.>,  39 
So.  633. 

Where,  in  an  action  for  attorney's 
services,  a  set  off  was  pleaded  and  really 
litigated  at  the  trial,  it  was  not  error  to 
refuse  to  charge  that,  taking  the  evidence 
in  the  case  as  whole,  the  burden  of 
proof  was  on  plaintiff.  Fuller  v.  Stevens 
(Ala.),  39  So.  633. 
S  100  (S)  Verdict  and  Pindinga. 

In  a  proceedi.ig  to  determine  the  com- 
pensation to  which  an  attorney  is  entitled 


for  collecting  certain  claims  which  were 
compromised  by  the  client,  there  was  evi- 
dence tending  to  show  that  the  attorney 
distinctly  reserved  his  right  to  full  com- 
pensation according  to  an  agreemenc  re- 
lating thereto  if  the  client  compromised 
the  cause,  and  it  was  admitted  that  the 
services  rendered  by  the  attorney  were 
worth  the  full  amount  claimed.  Meld 
that,  giving  the  judgment  of  the  court 
the  force  and  effect  of  a  verdict  of  a  iury, 
it  could  not  be  said  that  its  finding  giv- 
ing the  attorney  judgment  for  the  full 
amount  claimed  was  contrary  to  the  evi- 
dence, though  it  was  not  shown  that  the 
compromises  was  made  by  the  client  in 
opposition  to  the  advice  of  the  attorney. 
Hall  V.  Gunter  &  Gunter.  157  Ala.  378, 
47  So.  155. 

(B)  LIEN. 

§  101.  Nature  of  Attomey'a  Lien. 

See  post,  "Services  or  Fees  Covered," 
§  105;  "Judgment  or  Proceeds  Thereof." 
I  106  (3);  "Securities  and  Papers."  5 
106  (3). 

The  lien  of  an  attorney  or  solicitor  rests 
on  the  theory  that  he  is  to  be  regarded 
as  an  assignee  of  the  judgment  or  de- 
cree, to  the  extent  of  his  fee.  from  the 
date  of  the  rendition  of  the  judgment  or 
decree,  and  is  subject  to  all  set-offs  exist- 
ing against  it  at  the  time.  Ex  parte 
Lehman,  59  Ala.  631;  Mosely  v.  Nor- 
man, 74  Ala.  422. 

An  attorney's  lien  is  not  a  general  lien, 
operating  as  a  security  for  any  claim  or 
demand,  other  than  his  fees,  however 
meritorious  it  may  be.  Mosely  v.  Nor- 
man, 74  Ala.  422,  424, 
§  lOa.  Statutorr  Provisions. 

Code  1907,  g  3011,  giving  an  attorney  at 
law  a  lien  on  his  client's  papers  and 
money  and  upon  the  suit  and  judgment 
for  his  services,  does  not  apply  to  a  suit 
in  progress  at  the  time  the  section  be- 
came effective,  not  being  retroactive. 
Leahart  v.  Deedmeyer,  158  Ala.  295,  48 
So.  371. 

§  108.  Right  to  Lteiu 
S  104.  In  General. 

The  courts  have  long  recognized,  and 
summarily  enforced,  the  lien  of  attorneys 
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rather 


and  solicitors  for  fees, 
sonable  compensation  for  services  ren- 
dered by  them  in  obtaining  judgments  or 
decrees  for  their  clients,  or  for  bringing 
a  fund  into  court,  which  the  court  has 
pbwer  to  control.  Lehman  Bros.  v. 
Tallassee  Mfg.  Co.,  64  Ala.  567,  603;  War- 
field  V.  Campbell.  38  Ala.  SST;  Jackson  v. 
Clopton,  B6  Ala.  39,  33;  Thornton  v.  High- 
land Ave.,  etc.,  R.  Co.,  94  Ala.  353.  10 
So.  H2.  Hi;  Fuller  v.  Clemmons,  158  Ala. 
340,  48  So.  101. 

For  Services  Rendered  an  Insolvent 
Corporation.— In  an  action  to  settle  the 
affiairs  and  marshal  and  distribute  the  as- 
sets of  an  insolvent  corporation,  attorneys 
who  have  performed  services  for  the  cor- 
poration, principally  in  contesting  claims 
against,  have  no  lien  on  a  fund  paid  into 
court  by  the  receivers,  nor  can  they  be 
preferred  to  other  creditors.  Lehman 
Bros  V.  Tallassee  Mfg.  Co..  64  Ala.  sfiT. 
§  105.  Services  or  Fees  Covered. 

See  ante.  "Allowance  and  Payment 
from   Funds  in  Court,"  §  94. 

An  attorney's  lien  upon-  the  judgment 
obtained  for  his  client  extends  to  the  fees 
of  counsel  not  embraced  in  the  taxed 
costs.  Warfield  v.  Campbell.  3S  Ala,  527, 
repudiating  what  was  intimated,  lo  the 
contrary,    in    Long  v.   Lewis,    I   Stew.   & 

P.  329,  234. 

In  Obtaining  the  Particular  Judgment. 

—  It  is  indispensable  to  the  existence  of 
an  attorney's  lien,  that  services  should 
have  been  rendered  or  disbursements 
made,  in  and  about  obtaining  the  partic- 
ular judgment  or  decree.  A  mere  gen- 
eral debt  due  to  the  attorney  is  not  the 
foundation  of  the  lien.  Jackson  v.  Clop- 
ton, 66  Ala.  39;  Mosely  v.  Norman,  74 
Ala.  422.  424;  Higley  v.  While,  102  Ala, 
604.  15  So.  141;  Warfield  v.  Campbell,  38 
Ala.  527;  F,x  parte  Lehman,  etc.,  Co.,  59 
Ala.  631. 
§  106.  Subject  Matter  to  Which  Lien  At- 

§  106  (1)  In  General. 

In  this  case  the  fund  in  court  being  the 
fruil  of  the  litigation  in  which  the  attor- 
ney represented  the  claim  of  the  infant, 
although  employed  by  the  guardian  of 
(he  latter,  he  had  a  lien  on  it  for  any  un- 
paid balance  of  his   fee   in   that  service. 


which  the  court  will  aid  him  in  making 
available.  Warfield  v.  Campbell.  38  Ala. 
527;  Ex  parte  Lehman,  etc..  Co.,  59  AU. 
631;  Grimball  v.  Cruse,  70  Ala.  534; 
Weaver  v.  Cooper,  73  Ala.  318,  320. 

In  any  cause  in  which  an  attorney's 
lien  may  be  declared  and  enforced,  there 
must  be  a  moneyed  judgment  or  decree 
to  which  the  lien  may  attach,  or  else  it 
can  not  exist.  Higley  v.  White.  102  Ala. 
1104.  15  So.  141,  143;  Kelly  I'.  Horsley. 
147  Ala.  508,  41  So.  903. 
§  106  (S)  Judgment  or  Proceeds  Thereof. 

An  attorney  at  law  or  a  solicitor  in 
chancery  has  a  lien  upon  a  judgment  or 
decree  obtained  for  a  client  to  the  ex- 
tent of  the  compensation  agreed  on;  or 
if  there  be  no  agreement,  to  the  extent 
to  which,  he  is  entitled  to  recover  rea- 
sonable compensation  of  the  client  for 
the  services  rendered.  Ex  parte  Leh- 
man,  etc.,   Co..   59   Ala.    631. 

Dissenting  from,  and  disapproving  the 
suggestion  in  McCaa  v.  Grant,  43  Ala. 
363,  that  the  principal  stated  in  Warfield 
r.  Campbell.  38  Ala.  527,  "needs  limita- 
tion, before  it  can  be  regarded  as  settled 
law,  and  a  rule  of  decision  in  all  the 
courts  of  this  state,  in  the  language  in 
which  the  opinion  is  announced."  War- 
lield  V.  Campbell,  38  Ala.  527;  Jackson  i'. 
Clopton,  66  Ala.  39;  Grimball  v.  Cruse, 
70  Ala.  534;  Weaver  v.  Cooper,  73  Ala. 
318;  Mosely  v.  Norman,  74  Ala.  432; 
Higley  V.  White.  102  Ala.  604,  15  So.  141; 
Fuller  V.  Clemmons,  158  Ala.  340,  48  So. 

101. 

To  Secure  Associate  Counsel's  Fees. — 
An  attorney's  lien  attaches  to  a  judgment 
recovered  by  him  for  his  client,  not  only 
to  secure  his  own  reasonable  fees,  but  it 
protects  him  in  the  payment  of  like  rea- 
sonable fees  lo  other  attorneys  or  coun- 
sel who  are  employed  in  the  samj  suit 
by  the  client.  The  reason  is,  that  they 
have  jointly  a  lien  on  the  fund  collected 
under  the  judgment,  which  embraces  a 
right  to  have  their  fees  satisfied  oui  of 
it.  where  no  intervening  equities  accrue 
in  favor  of  third  parties  to  defeat  such 
lien.     Jackson  v.   Clopton,  66  Ala.  29. 

Attorneys  have  not  lien  upon  a  decree 
rendered  in  a  probate  court  on  a  guard- 
ian's final  settlement,  for  services  in  en- 
forcing   the     payment    of    such     decree, 
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where    the   money   is    not   paid   to   them. 

McCu  V.  Grant.  43  Ala.  262. 

§  106  (3)  Secuiitiea  and   Papers. 

An  attorney  has  a  lien  on  the  papers, 
placed  in  his  hands  by  his  client,  for  the 
payment  of  his  fees.  Warfield  *.  Camp- 
bell. 38  Ala.  527;  Blunt  v.  Bates.  40  Ala. 
470;  Mosely  v.  Norman.  74  Ala.  422. 

He  therefore  has  an  interest  in  a  note 
sued  on,  by  virtue  of  ihe  lien  which  the 
law  confers.     Blum  v.  Bates,  40  Ala.  470, 
473. 
S  IM  (4)  Land. 

A  decree  fixing  defendant's  deb*  to 
complainant  at  a  certain  sum,  and  charg- 
ing it  as  a  lien  on  specified  land,  which, 
in  default  of  payment  within  a  fixed  time, 
is  to  be  sold  by  the  clerk,  and  return 
made  to  the  court,  is  not  such  a  .rudg- 
ment  for  land  as  to  be  exempt  from  com- 
plainant's counsel's  lien  for  services  in 
the  case.  Higley  v.  While,  102  Ala.  604, 
15   So.  HI. 

Lien  Limited  to  Judg:nient. — An  attor- 
ney's lien  for  services  is  limited  to  the 
judgment  recovered  in  the  case  in  which 
the  services  were  rendered,  and  does  not 
extend  to  his  client's  lands  or  other  like 
properly  which  was  the  subject  of  litiga- 
tion. McWilliams  v.  Jenkins.  72  Ala.  480: 
Hinson  v.  Gamble.  65  Ala.  605:  Higlcy  v. 
White,  102  Ala.  604,  15  So.  141;  Kelly  v. 
Horsley.  147  Ala.  508.  41  So.  90B. 

I>efending  Title  to  Land.— An  attorney 
has  no  lien  on  his  client's  land  for  fees 
for  rendering  services  defending  the  land. 
Lee  V.  Winston,  68  Ala,  402;  Hinson  v. 
Gamble,  65  Ala.  605, 

Defending  Title  to  Separate  Estate  of 
Harried  Woman. — Prior  to  the  passage 
of  the  act  approved  March  1st,  1881. 
amending  g  2711  of  the  Code  (Sess.  Acts 
1»80-S1,  p.  36),  professional  services  len- 
dered  by  an  attorney  at  law  in  defending 
the  title  to  property  belonging  to  the 
statutory  separate  estate  of  a  married 
woman,  were  not  chargeable  upon  het 
estate.      Hinson   v.   Gamble,  65   Ala.   605. 

Prosecuting  Suit  for  Land. — A  solic- 
itor who  has  successfully  prosecuted  a 
suit  in  equity  to  establish  his  client's  title 
to  real  estate  has  no  lien  on  such  real 
estate  for  his  fees.  McCullough  v.  Flour- 
noy.  69  Ala,   18S;  Hinson  v.  Gamble,  65 


Ala.   605.   cited  and  approved.     Carroll  v. 
Draughon,  154  Ala.  430,  45  So,  919.   . 
§    107.   Time  When  Lien  Attaches. 

An  attorney's  lien  does  not  arise  or  at- 
tach until  the  rendition  of  the  judgment 
or  decree.  Mosely  r.  Norman,  74  Ala, 
422, 

§  108.  Priorities. 

An  administrator  and  guardian  having, 
on  his  final  account,  obtained  a  decree 
against  the  estate  for  debts  contracted  in 
behalf  of  his  wards,  the  distributees,  upon 
the  production  of  the  creditor's  receipt, 
given  under  an  agreement  that  the  decree 
should  inure  to  the  creditor's  benefit,  and 
it  being  shown  that  the  administrator 
was  insolvent,  an  assignment  of  the  de- 
cree to  the  creditor  will  be  upheld  as 
against  an  attorney's  lien  for  services  in 
the  accounting.  Mosely  v.  Norman.  74 
Ala.  422. 

An  attorney  is  regarded  as  an  assignee 
of  the  judgment  or  decree,  pro  tanlo — to 
the  extent  of  his  fee— from  the  date  of 
its  rendition.  It  is  consequently  subor- 
dinate to  all  counterclaims,  or  set-offs, 
existing  at  the  time,  including,  of  neces- 
sity, such  as  are  allowed  prior  to  the 
rendition  of  the  judgment.  Jackson  *. 
Clopton,  66  Ala.  29;  Ex  parte  Lehman, 
etc.,  Co.,  59  Ala.  631;  Warfield  t:  Camp- 
bell, 38  Ala,  527;  McWilliams  v.  Jenkins. 
72  Ala.  480.  487;  Mosely  v.  Norman,  74 
Ala.  422;  Higley  v.  While,  102  Ala.  604, 

15   So.    141.  f 

§   109.   Waiver,  Loss,  or  Discharge. 

Where  attorneys,  after  having  collected 
a  judgment  in  favor  of  their  client,  paid 
over  a  certain  portion  of  the  fund  with- 
out any  adjustment  or  agreement  as  to 
their  fees  except  (he  implied  contract 
that  they  were  to  receive  reasonable 
compensation,  the  payments  so  made 
were  voluntary,  and  by  making  the  same 
they  released  their  lien  for  services  on 
the  money  so  paid.     German  *.  Browne. 

137  Ala,  429,  34  So.  985. 

That  the  amount  of  a  decree  was  paid 
to  assistant  counsel  for  plaintiff  in  the 
case,  who  had  authority  to  receive  it, 
having  themselves  a  lien  upon  the  de- 
for  their  services  as  attorneys,  could 
in  equity  operate  to  defeat  the  lien 
eon    of    plaintiff's    principal    attorney. 


■jGoogje 


Attorney  and  Client 


!  109-115  (1) 


Fuller  V.   Clemmons,   158  Ala.  340,  48  So. 
101. 

S  110.  Protectioii  against  Aasignment  hy 
Client 

See    ante,   "Priorities,"   §    108. 

"An  assignment  of  the  subject  matter 
of  suit,  while  ihe  suit  is  pending,  ar  of 
the  judgment  or  decree  after  its  rendi- 
tion, ought  not  to  aflect,  and  is  not  al- 
lowed to  effect,  the  lien  of  an  attorney  or 
solicitor  upon  the  judgment  or  decree; 
the  assignment  is  subordinate  to  the 
lien."  Mosely  v.  Norman,  74  Ala.  422, 
426. 

§  111.   Protecdon  against   Settlement  be- 
tween Parties. 
§  118. In  General. 

An  attorney's  lien  is  protected  against 
all  collusive  dealings  between  the  client 
and  the  party  against  whom  the  judg- 
ment -or  decree  is  rendered.  Mosely  v. 
Norman,  74  Ala.  422,  424. 

An  attorney's  lien  on  a  promissory 
note  in  his  hands  for  collection  gives 
him  no  right  in  a  judgment  against  the 
defendant  on  the  note  for  the  amount  of 
his  fees,  after  the  debt  has  been  paid  by 
the  defendant  to  the  plaintiff,  either  in 
the  name  of  his  client  or  in  his  own.  Till- 
man V.  Reynolds.  48  Ala.  365. 

A  client,  whether  he  has  employed  the 
attorney  or  not,  has  a  right  to  make  any 
settlement  or  compromise  he  may  please 
with  the  defendant,  and  to  order  the  dis- 
missal   of   the    case.      Ex    parte    Randall, 

149   Ala.   640,   42   So.    870. 

Neither  a  parly  or  his  attorney  should 
be  heard  to  say  that  an  agreement  of 
compromise  made  by  the  parties  was  in 
actual  or  legal  fraud  of  the  attorney's 
right  to  a  lien  or  the  attorney  at  least 
should  be  required  to  show  by  petition  or 
motion  in  his  own  name  his  right  to  pro- 
ceed with  the  suit,  notwithstanding  the 
compromise.  Western  Ry.  of  Alabama 
V.  Foshee  (Ala.),  82  So.  500. 

§  113.  Remedies  of  Attorney. 

§  lis   (1)   In  General 

After  a  decree  had  been  rendered,  on 
bill  filed  in  equity  by  a  judgment  cred- 
itor against  the  debtor,  ordering  a  sale 
of  the  defendant's  property  for  the  pay- 
ment  of   complainant's   demand,   the   par- 


ties came  together,  and  entered  into  a 
compromise,  the  complainant,  in  con- 
sideration of  small  sum  paid  by  the  de- 
fendant, executing  a  receipt  in  full  of  her 
demand.  Afterwards,  the  complainant's 
solicitors  tiled  a  petition  in  Ihe  cause,  al- 
leging the  insolvency  of  their  client,  and 
the  compromise  made  by  the  parties,  and 
praying  a  reference  to  ascertain  what 
would  be  a  reasonable  compensation  to 
them  for  their  services  in  the  cause,  and 
directions  to  the  register  to  proceed  with 
the  sale  for  the  payment  of  such  com- 
pensation. Held,  that  no  ground  for  the 
interference  of  a  court  of  equity  is 
shown,  and  that  a  decree  of  the  chancery 
court,  granting  the  relief  prayed  in  the 
petition,  was  erroneous.  Connor  v.  Boyd- 
73   Ala.   385. 

§    113    <S)    Vacation   of    Settlement   and 
Proceeding  with   Original   Suit 

Plaintiff,  in  a  decree  of  the  probate 
court,  rendered  on  final  settlement  of  the 
guardianship,  employed  certain  attorneys 
to  collect  the  money  mentioned  in  said 
decree,  at  a  stipulated  fee  for  their  serv- 
ices. The  attorneys  had  had  no  connec- 
tion with  the  case  before  the  decree  was 
rendered,  but  succeeded  in  enforcing  the 
payment  of  the  money  thereon,  which 
did  not  come  into  their  hands  or  into  the 
possession  of  the  court.  Held,  that  said 
attorneys  could  not.  under  such  circum- 
stances, go  into  the  probate  court,  and 
by  motion  therein,  in  their  own  name,  as 
plaintiffs  against  defendant  in  the  decree, 
have  set  aside  an  entry  of  satisfaction  in 
full,  except  costs,  which  had  been  made 
by  order  of  plaintiff  on  an  execution 
issued  to  the  sheriff  while  the  same  was 
in  his  hands.  McCaa  v.  Grant,  43  Ala. 
262. 

§  114.  Protection  against  Set-Off  between 
Partiea. 

See  ante,  "Priorities,"  §  108. 

An  attorney's  lien  upon  the  judgment 
which  he  has  recovered  to  secure  his 
counsel  fees  will  prevail  over  a  set-oS 
acquired  by  the  judgment  debtor,  after 
the  rendition  of  the  judgment.  Warfield 
V.  Campbell,  38  Ala.  S37. 
§  119.  Enforcement 
§   US  (1)   In  General. 

An  attorney's  lien,  when  he  has  a  lien, 
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car  not  be  enforced  by  an  involuntary 
judsnient  ag'ainst  the  defendant,  in  a 
court  of  law.  McCaa  v.  Grant,  43  Ala. 
262;  Tillman  v.  Reynolds,  4B  Ala.  365, 
368. 

An  attorney's  lien  has  in  it  much  of 
an  equity,  especially  in  its  operation  upon 
judgments  or  decrees;  and  in  its  protec- 
tion and  enforcement,  a  court  of  Uw  ex- 
ercises its  inherent  powers  to  regulate 
and  control  its  own  process,  often  de- 
nominated the  equitable  powers  of  the 
court.  Mosely  v.  Norman,  74  Ala.  422, 
425. 
§  lie  (1)  Proceedings. 

Petition.^In  an  equitable  proceeding 
by  a  solicitor  of  a  creditor  of  an  insol- 
vent estate,  to  establish  a  lien  on  the 
funds  in  the  hands  of  the  register  for  his 
fees,  the  same  particularity  is  not  re- 
quired in  the  petition  as  would  be  re- 
quired in  a  bill  filed  for  the  same  purpose, 
since  the  parties  and  the  record  of  the 
proceeding  are  constructively  before  the 
court.     Weaver   v.   Cooper,  73   Ala.   318. 

If  the  amount  of  a  decree  were  paid 
into  the  registry  of  the  court,  the  more 
orderly  procedure  by  an  attorney  to  en- 


force a  lien  thereon  for  attorney  fees 
would  be  by  petition  to  the  chancellor, 
instead  of  by  an  original  bill.  Fuller  v. 
Clemmons,   198   Ala.  340,  48   So.    101. 

Faille  oi  BilL — A  bill  to  enforce  an  al- 
leged lien  for  attorney's  fees  on  a  money 
decree  is  not  a  bill  to  alter  or  disturb' 
that  decree,  and  need  not  be  filed  at  the 
term  of  court  at  which  the  decree  was 
rendered.  Fuller  v.  Clemmons,  158  Ala. 
340,  48  So.  101. 

When  Notice  Dispensed  with.— The 
only  necessary  party  defendant  to  the 
petition,  of  an  attorney  seeking  to  estab- 
lish a  lien  on  funds  of  his  client,  the 
party  for  whose  benefit  the  services  were 
rendered,  having  appeared  and  answered, 
notice  of  the  petition  was  thereby  dis- 
pensed with.     Weaver  v.  Cooper,  73  Ala. 

318. 

Defenaes.^On  petition  by  a  solicitor 
of  a  creditor  of  an  insolvent  estate,  in 
administration  suit  in  equity,  to  estab- 
lish a  lien  on  the  funds  in  the  hands  of 
the  register,  it  is  no  defense  that  some 
of  the  services  were  rendered  in  the  pro- 
bate court  from  which  the  case  was  re- 
moved to  chancery.  Weaver  v.  Cooper, 
73  Ala.  318. 


ATTORNEY  GENERAL. 


§  1.  Powers  and  Duties. 
§  2.  In  General. 

Cross  References. 

See  the  titles  APPEAL  AND  ERROR;  APPEARANCE;  CERTIORARI;  CON- 
STITUTIONAL LAW;  COURTS;  DISMISSAL  AND  NONSUIT;  DISTRICT 
AND  PROSECUTING  ATTORNEYS;  MANDAMUS;  MUNICIPAL  CORPORA- 
TIONS; OFFICERS;  PUBLIC  LANDS;  QUO  WARRANTO;  STATES;  TERRI- 
TORIES; UNITED  STATES. 

As  to  authority  of  attorney  general  to  sue  in  name  of  state,  see  the  title  STATES. 
As  to  nature  of  proceedings  upon  writ  of  habeas  corpus,  see  the  title  HABEAS 
CORPUS. 


§  1. .  Powers  and  Duties. 

§  S.  In  General. 

Superrisory  Power  over  Accounts  of 
United  States  Harsbals.— /The  attorney 
general  of  the  United  States  has  vested 
in  him  by  §  368,  Rev.  St.  U.  S.,  a  general 
supervisory  power  over  the  accounts  of 
the  United  States  marshals,  and  his  de- 


cision of  any  point  connected  with  the 
subject  is  conclusive,  and  not  subject  to 
collateral  attack  by  the  courts.  Schloss  v. 
Hewlett,  81  Ala.  266,  1  So.  263.  See.  also, 
Dowling  *.  Blackman,  70  Ala.  303. 

Certificate  of  Acknowledgment  to  Tax 
Deed — Code,  §  594,  requiring  the  attor- 
ney general  to  furnish  the  auditor  with 
suitable  forms  of  certificates  of  purchase 
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and  deeds  to  purchasers  at  tax  sales, 
does  not  authorize  him  to  furnish  a  form 
of  cenilicaie  of  acknowledgment  (o  a  tax 


deed,  so  as  to  validate  tt,  contrary  to  the 
form  prescribed  by  statute.  Jackson  v. 
Kirksey.   110  Ala.   54T.   IB   So.   304. 


Attorney  in  Fact. 

See  the  title  PRINCIPAL  AND  AGENT. 

Attorneys*  Fees. 

See  the  title  ATTORNEY  AND  CLIENT. 

Attornment. 

See  the  title  L.ANDLORD  AND  TENANT. 


AUCTIONS  AND  AUCTIONEERS. 

§  1.  Statutory   Regulations. 

g  2.  Persons  Subject  to  Regulation. 

§  3.  Licenses  and  Taxes. 

§  4.  Agency  of  Auctioneer. 

§  5.  Conduct  and  Validity  of  Sale. 

§  6.  Rights  and  Liabilities  of  Seller  and  Buyer. 

§  7.  Compensation  and  Lien  of  .Atictioneer. 

§  8.  Actions  by  or  against  Auctioneers. 

Cross  References. 

PRINCIPAL     AND    AGENT;     S.^LES; 


See    Ihe     titles    JUDICIAL     SAL'ES 
VENDOR  AND  PURCHASER. 

As  to  whether  auction  sales  are  within  st 
STATUTE  OF.     As  to  whether  signing  of 
sufficient   signing,  within'  statute  of  frauds,  see 
.As   to  rights  of  a  purchaser  at  sheriffs'   sale,   st 
lo    passing    of  legal  title  by    a  deed  made  in 
given  in  mortgage,  see  the  title  MORTGAGES. 


A  frauds,  see  the  title  FRAUDS. 
of  sale  by  the  auctioneer,  is  a 
tie  FRAUDS,  STATUTE  OF. 
title  JUDICIAL  SALES.  As 
under  a    power 


the 


§  1.  Statutory  Regulations. 

See  post,  "Licenses  and  Taxes,"  §  3. 
g  S.  Persons  Subject  to  Regulation. 

See  post,  "Licenses  and  Taxes,"  %  3. 
§  3.  Licenses  and  Taxes. 

Acts  1896-97,  p.  1505,  §  35,  dividing 
cities  and  towns  into  classes  according 
to  population,  and  imposing  license  taxes 
on  auctioneers  engaged  therein,  the 
amount  being  different  for  each  class, 
is  not  unconstitutional  as  discriminating 
between  persons  engaged  in  the  same  oc- 


.  State,   131  Ala.  38, 


cupation.     O'Har 

25   So.  632. 

§  4.  Agency  of  Auctioneer. 

See,  generally,  the  title  PRINCIPAL 
AND  AGENT. 

An  auctioneer  is  the  agent  of  the  pur- 
chaser, of  either  lands  or  goods,  at  auc- 
tion, to  sign  a  contract  for  him,  as  the 
highest  bidder.  Adams  v.  McMillan,  7 
Port.  73. 

§  S.  Conduct  and  Validity  of  Sale. 
As  to  rights  and  liabilities  of  seller  and 
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buyer,   see   post,   "Rights   and   Liabilities 
I  f  Seller  and  Buyer,"  §  6. 

§  6.  Rights  and  Liabilities  of  Seller  and 
Bayer. 

Who  May  Object  to  Defective  Hemo- 
randum  of  Sale. — Only  the  parties  to  the 
sale  can  take  advantage  of  any  defects  or 
irregularities  in  the  memorandum  made 
by  the  auctioneer;  and  if  they  complete 
the  sale  without  objection,  by  payment 
of  the  purchase  money,  and  execution 
and  acceptance  of  a  deed,  it  does  not 
lie  in  the  mouth  of  the  mortgagor,  whose 
lands  were  thus  sold  under  a  power  con- 
tained in  the  mortgage,  when  sued  by  the 
purchaser,  to  object  to  the  sufficiency  of 
the  memorandum  made  by  the  auctioneer, 
or  to  the  fact  that  the  mortgagee's  agent 
acted  as  auctioneer  at  the  sale.  Lewis  v. 
Wells.  50  Ala.  198. 

To  authorize  awarding  as  damages  the 
difference  between  the  price  at  which  the 
land  was  first  bid  off,  and  the  price  at 
which  it  was  sold  on  resale,  it  must  ap- 
pear that  the  second  sale  was  conducted 
fairly.     Adams  v.  McMillan,  7  Port.  73. 

Attempt  to  Prevent  Bidding. — An  asso- 
ciation formed  to  prevent  competition  at 


auction  sales  of  public  lands,  and  to  pur- 
chase such  lands  and  resell  same  at  an 
increased  price,  is  illegal.  Carrington  v. 
Caller,  2  Stew.  175,  cited  in  note  in  20  L. 
R.  A.  5*7. 

The  mere  attempt  of  a  purchaser  lo 
prevent  another  person  from  bidding  for 
it  will  not  render  the  purchase  invalid; 
to  have  this  effect,  the  attempt  must  have 
been  successful.  Haynes  v.  Crulchlield, 
7  Ala.  189,  cited  in  note  in  20  L.  R-  .\. 
551. 
§    7.    Compensation    and    Lien    of    Auc- 


Where  an  auctioneer  was  employed  by 
an  administrator  to  sell  property  belong- 
ing to  the  estate,  and  made  sales  to  the 
amount  of  $75,981.08,  a  register's  finding 
that  the  reasonable  value  of  his  services 
was  I'/i  per  cent.  Or  11,139.71,  was  im- 
properly modified  by  the  chancellor,  so 
as  to  increase  the  same  to  3  per  cent  of 
the  gross  sales  and  inleresl.  Andrews  v. 
Frierson,  144  Ala.  470,  39  So.  513. 
§  8.  Actions  by  or  against  Auctioneers. 

As  to  rights  and  liabilities  of  seller 
and  buyer,  see  ante,  "Rights  and  Lia- 
bilities of  Seller  and   Buyer,"  S  6. 


AUDITA  QUERELA. 

Cross  References. 


See,  generally,  the  titles  EXECUTION; 

Nature    and    Scope    of    Remedy. — 1 
practice    of    granting   summary    relief 
petition     or  motion     has     practically 
perseded    the    remedy   by   audita   querela. 
Edwards  v.  Lewis,  iS  Ala.  813;  Bruce  v. 
Barnes,  20  Ala.  219. 

The  proceeding  by  petition  and  super- 
sedeas has  been   substituted  for  that  by 


JUDGMENT;  SUPERSEDEAS. 

audita   querela.     Dunlap  v.   Clements,   IB 
Ala.  778. 

The  writ  of  audita  querela  has  been 
supplanted  in  Alabama  by  a  proceeding 
by  supersedeas.  Henderson  v.  Planters' 
&  Merchants'  Bank  of  Ozark  (Ala.),  5» 
So.  493;  Thompson  v.  Lassiter,  86  Ala. 
540,  6  So.  33. 


Auditing  Claims. 


;   COUNTIES;    MUNICIPAL   CORPORATIONS;    SCHOOLS   AND 
SCHOOL  DISTRICTS;  STATES;  TOWNS. 


Auditor. 

;  titles  ACCOUNT;  COUNTIES;  REFERENCE;  TOWNS;  and  other  ap- 
propriate titles. 
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Auditor  of  the  State. 

See  the  title  STATES, 


Authentic  Acts. 

See  the   titles  CHATTEL   MORTGAGES;   DEEDS;   MORTGAGES. 


Authentication. 

As  to  authentication  of  particular  papers,  instruments,  etc.,  see  the  appropriate  titles. 


Authc^tiet. 

See  the  titles  APPEAL  AND  ERROR;  COURTS. 

Authority. 

to  authority  to  perform  particular  acts,  duties  and  functions,  in  individual  or 
ficial   capacity,  see  the  appropriate   titles. 

Automatic  Appliances. 

See  the  titles  CARRIERS;  MASTER  AND  SERVANT;   RAILROADS. 


Automobiles. 

As  lo  licensing,  regulating,  etc.,  automobiles,  see  the  titles  CONSTITUTIONAL 
LAW;  HIGHWAYS;  LICENSES;  MUNICIPAL  CORPORATIONS.  As  to  rights. 
duties,  and  liabilities,  civil  and  criminal,  see  the  titles  CRIMINAL  LAW;  HIGH- 
WAYS; MASTER  AND  SERVANT. 


Autopsy. 

See  the  titles  CORONERS;  DEAD  BODIES;  HOMICIDE. 

Autrefois  Acquit. 

See  the  title  CRIMINAL  LAW. 

Avocation. 

See  the  titles  EXEMPTIONS;  LICENSES. 


Avoidance. 

As  to  avoidance  of  particular  instruments,  contracts,  conveyances,  etc.,  see  the  ap- 
propriate titles.    As  lo  pleading  matter  in  avoidance,  see  the  title  PLEADING. 
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Avubion. 

Sec  the  title  NAVIGABLE  WATERS. 


Award. 


See  the  title  ARBITRATION  AND  AWARD.  As  to  award  for  maintenance,  sup- 
port, etc.  of  wife  or  child,  see  the  titles  BASTARDS;  GUARDIAN  AND  WARD; 
HUSBAND  AND  WIFE;  INFANTS;  PARENT  AND  CHILD.  As  to  award  of 
costs,  see  the  tiUe  COSTS. 


Award  of  Contracts. 

See  the  titles  COUNTIES;  MUNICIPAL  CORPORATIONS;  STATES. 

Badge  of  Fraud. 

See  the  titles  FRAUD;  FRAUDULENT  CONVEYANCES. 

Baggage. 

See  the  titles  CARRIERS;   INNKEEPERS. 

BAIL. 

I.  la  Oivil  Actions. 

§     1.  Application. 

§     2.  Bond,  Undertaking,  or  Recognizance. 

§     3.  Recitals. 

§     4.  Conditions  and  Obligations. 

§     5, Errors  and  Irregularities. 

§     6.  Extent  of  Liability. 

§     7.  Proceedings  for  Fixing  Liability  or  Foreclosure. 

§     8.  Relief  from  Liability  or  Foreclosure. 

§    9.  In  General. 

§  10.  Surrender  of  Principal. 

§  IL  Action  or  Scire  Facias  on  Bond,  Undertaking  or  Recognizance. 

§  12.  Defenses. 

§  13.  Process. 

§  14.  Pleading. 

g  15, Judgment  and  Enforcement  Thereof. 

n.  In  Criminal  Prosecntion. 

§  16.  Nature  and  Scope  of  Remedy. 

§  17.  Right  to  .Release  on  Bail. 

§  18.  - —  In  General. 

§  19. Bailable  Offense. 

§  20.  Pending  Appeal  or  Error. 

§  21.  After  Reversal  on  Appeal  or  Error. 

2  Ala  Dig— 10  145 
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Bail 

i  22.  Jurisdiction  and  Authority  to  Admit  to  Bail. 

i  23.  Courts  and  Judicial  Officers. 

i  24.  Clerks,  Sheriffs,  and  Other  Ministerial  Officers. 

i  25.  Proceedings  to  Admit  to  Bail. 

I  26.  Amount  of  Bail. 

i  27.  Bond,  Undertaking,  or  Recognizance. 

I  28.  Requisites  and  Validity  in  General. 

t  29. Defects  in  Antecedent  Proceedings. 

i  30.  Description  of  Offense. 

i  31.  Conditions  and   Obligations. 

I  32.  Approval  and  Filing. 

i  ii.  Construction  and  Operation. 

i  34.  Bond,  Undertaking,  or  Recognizance  on  Appeal. 

i  35.  Requisites  and  Validity  in  General. 

i  36. Amendments,  and  New  or  Additional  Bonds. 

i  37.  Deposit  in  Lieu  of  Bail. 

i  38.  Rights  of  Sureties  over  Principal. 

i  39.  Discharge  of  Sureties. 

§  39  (1)    In  General. 

§  39  (2)   Continuance  or  Postponement  of  Case. 
}  40.   Breach  or   Fulfillment   of   Condition   of   Bond,   Undertaking   or 

Recognizance. 
j  41.  Proceedings  for  Fixing  Liability  or  Forfeiture. 

§  41   (1)   In  General. 

§  41   (2)  Judgment  or  Record  of  Foreclosure. 
i  42.  Relief   from  Liability  or  Forfeiture. 
i  43.  In  General. 

§  43  (1)   In  General. 

§  43  (2)  Application  and  Proceedings  for  Relief. 

i  44,  Surrender  of  Principal. 

i  45.  Action  or  Scire  Facias  on  Bond,  Undertaking,  or  Recc^izance. 

i  46.  Nature  and  Form  of  Remedy. 

I  47.  Right  of  Action. 

i  48,  Defenses. 

I  49.  Jurisdiction  and  Venue. 

i  50. Parties. 

i  51.  Process  and  Appearance. 

)  52.  Pleading. 

§  52  (1)   In  General. 

§  52  (2)   Plea,  or  Answer,  Cross  Complaint  and  Reply, 

§  52  (3)  Amendment. 

i  53.  Evidence. 

i  54.  Damages. 

j  55.  Trial. 

i  56.  Judgment  and  Enforcement  Thereof. 

}  57.  Appeal  and  Error, 

i  58. Costs. 


Digili; 
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§§  1-7 


Cross  Reft 

As  to  liability  of  officers  as  bail,  see  the  title  SHERIFFS  AND  CONSTABLES. 
As  to  review  of  decision  relating  to  bail,  see  the  titles  APPEAL  AND  ERROR; 
CERTIORARI;  CRIMINAL  LAW;  HABEAS  CORPUS,  As  to  execution  of  bail 
bond  on  Sunday,  see  the  title  SUNDAY.  As  to  bail  for  appearance  of  witnesses, 
see  the  title  WITNESSES.  As  to  recognizances  in  general,  see  the  title  RECOG- 
NIZANCES. As  to  validity  of  contract  to  indemnify  bail,  see  the  title  CONTRACTS. 
As  to  attorney  as  sureties  on  bail  bonds,  see  the  title  ATTORNEY  AND  CLIENT. 
As  to  bail  in  bastardy  proceedings,  see  the  title  BASTARDS. 


I.   IN   CIVIL   ACTIONS. 
§  1.  AppiicatioD. 

Affidavit. — It  is  not  important  at  what 
time  an  affidavit,  which  may  be  made  in 
an  application  for  bail,  be  filed — so  it  be 
made  before  the  order  for  hail.  But 
where,  in  a  case  where  such  issue  arose, 
a  jury  interposed  between  the  issue  and 
the  judgment,  it  was  held,  that  this  court 
would  regard  the  verdict  as  a  nullity,  in 
respect  to  the  sufficiency  of  the  affidavit, 
and  presume  that  judgment  of  the  court, 
upon  the  affidavit,  was  given.  Magee  v. 
Erwin,  5  Stew.  &  P.  54.  See  the  title 
AFFIDAVITS. 
§  S.  Bond,  Undertaking,  or  Recognizance. 

.\&    to    criminal   proceedings,    see   post, 
"Bond.  Undertaking,  or  Recognizance,"  § 
87;     "Bonds,    Undertaking,     or     Recogni- 
zance on  Appeal."  §  34. 
§  3.  —  Recitals. 

.\  bail  bond  with  the  condition  that  the 
principal  shall  appear  at  the  court  indi- 
cated by  the  writ,  and  answer  the  plain- 
tiff, is  good,  although  it  contains  no  re- 
cital that  the  party  was  arrested.  Walker 
V.  Massey.  10  Ala.  30. 
§  1.  Conditions  and  Obligations. 

The  condition  of  a  bail  bond  for  the 
appearance  of  the  defendants  in  the  orig- 
inal cause,  at  the  return  term,  for  their 
attendance,  from  term  to  term,  until  dis- 
charged, is  sufficient  to  charge  the  ob- 
ligees as  special  bail.  Embree  v.  Norris. 
2  Ala.  271. 

A  bond  conditioned  for  appearance  at 
a  term  not  appointed  by  law  for  the  hold- 
ing of  the  court  is  void,    Allen  z:  While, 


r  389. 


S  5. 


—  Errors  and  Irregularitica. 
".All    irregularities,    as  to    taking 
may    he   taken   advantage   of.   on    moi 
at  the  return  term.    Whether  it  can  a; 


>  questionable.     Glidden  v.  Leo- 


1  Port.  ■ 


,  197. 


§  e.  Extent  of  Liatnlity. 

"In  all  cases  where  the  principal  is  lia- 
hie  for  interest,  the  bail  are  so  likewise. 
and  also  for  the  costs  of  the  sci.  fa." 
Kenan  t:  Carr,  10  Ala.  867,  874. 
§  7.  Proceedings  for  Fixing  Liabili^  or 
Foreclosure. 

General  Rule. — "At  common  law,  it 
was  necessary,  in  order  to  charge  the 
bail,  that  a  capias  ad  satisfaciendum 
should  be  sued  out,  and  directed  to  the 
sherifl  of  the  county  in  which  the  de- 
fendant was  arrested,  and  be  relumed 
'non  est  inventus.'"  Kennedy  v.  Spencer, 
4  Port.  428,  438;  Woodward  v.  Harbin,  4 
Ala.  534,  536;  Brown  v.  Simpson,  3  Stew. 
331. 

"Our  statute  directs,  that  the  plaintiff 
shall  not  proceed  against  the  bait,  'uniil 
execution  hath  been  returned,  that  the 
defendant  is  not  to  be  found  in  his  proper 
county."  Kennedy  v.  Spencer,  i  Port. 
438,  432. 

Irregularities  in  Issuance  or  Return. — 
Mere  irregulariiies  in  the  issuance  of  the 
ca.  sa.,  as  that  there  were  not  fifteen  days 
between  its  teste  and  return,  or  that  it 
did  not  remain  in  the  sheriff's  office  a 
number  of  days,  can  not  be  urged  as  a 
defense  by  bail.     Kenan  v.  Carr,  10  Ala, 

867. 

The  return  of  a  capias  ad  satisfaciendum 
"Not  found"  is  the  foundation  of  the  lia- 
bility of  bail  given  in  an  action  of  debt, 
but  the  surety  is  not  liable  after  such  a 
return  on  a  ca.  sa.,  which  by  mistake  of 
the  clerk  was  returnable  at  a  time  prior 
to  the  date  of  issuance.  Brown  v,  Simp- 
son, 3  Stew.  331, 

When  Principals  Moves  to  Another 
County, — In  scire  facias  against  bail,  it 
need  not  be  shown  that  a  ca.  sa.  issued 
to  the  county  to  which  the  principal  may 
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have  removed  after  liis  arrest.     Kennedy 
V.  Spencer,  4  Port.  438. 

Where  a  ca.  sa.  issues  to  the  county 
to  which   the  principal   has  removed  after 

essary    to    charge    the    bail.      Kennedy   t: 
Spencer,  4   Port.   42$. 

%  8.  Relief  from  Liability  or  Foreclosure. 

.^s    lo    criminal    proceedings,    see    post. 

•■Relief     from     Liability    or     Forfeiture," 

§  9.  In  GeneraL 

Where  the  sheriff  takes  insufficient  bail, 

and.  on  motion  of  the  plaintiff,  he  is  suh- 
siituied  for  the  bail  so  taken  by  him.  the 
bail  is  entitled,  on  motion,  to  have  an  ex- 
oneretnr  entered  on  ihe  bail  piece.  Smith 
!■.  Dennis,  3  .Ma.  248. 
§  10. Surrender  of  Principal. 

Bail  are  liable  for  the  debt  on  the  re- 
turn of  non  est  inventus  to  a  ca.  sa.  prop- 
erly sued  out.  and  are  authorized  lo  ar- 
rest and  surrender  their  principal  in  dis- 
charge of  themselves,  in  the  same  manner 
as  before  the  act.  Kennedy  f.  Rice,  1 
Ala.  11. 

§  II.    Action  or    Scire    Facias  on    Bond, 
Undertaking  or  Recogiuzance. 

As    to    criminal    proceedings,    see    post. 
"Action  or  Scire  Facias  on  Bond,  Under- 
taking, or  Recognizance,"  §  45, 
§  18. Defenses. 

Nothing  can  be  pleaded  by  bail,  which 
could  have  been  used  by  his  principal,  in 
defense  to  the  action  against  him.  Toul- 
min  V.  Bennett.  3  Stew.  &  P.  320. 

Cause  of  Action— Affidavit— Bail  will 
not  be  allowed  to  dispute  the  cause  of 
action  or  the  truth  of  the  affidavit  filed 
by  the  plaintiff,  as  a  prerequisite  to  the 
demand  of  bail.  Kennedy  v.  Rice, 
1  Ala.  11. 

Failure  of  Plaintiff  to  Comply  with 
Statute.— In  debt  on  sci.  fa.  against  bail, 
the  bail  will  be  permitted  to  show  by  plea 
that  the  plaintiff  did  not  comply  with  the 
requirements  of  the  statutes  before  de- 
manding bail.  Kennedy  V.  Rice,  1  Ala.  11. 

It  is  a  good  plea  to  scire  facias,  against 
bail,  that  Ihe  plaintiff  has  not  given  se- 
curity for  costs,  as  required  by  the  stat- 
ute. Toulmin  t:  Bennett.  3  Stew.  &  P. 
220. 


Invalidity  of  Bond. — In  sci.  fa.  against 
bail,  it  is  competent  for  the  bail  to  show 
by  plea  that  the  plaintiff  has  not  given 
security  for  costs,  and  that  therefore  the 
bail  bond  is  void.  Wood  *.  Yonge,  9 
Port.  308. 

§  13. Process. 

Sufficiency. — The  affidavit  or  order  for 
bail  need  not  be  set  forth  in  the  sci.  fa. 
Glidden  :-.  Leonard,  4  Port.  194. 

In  scire  facias  against  bail,  it  is  not 
necessary  lo  insert  an  entire  copy  of  the 
bail  bond.  A  reasonable  certainly  in  de- 
scribing the  record  upon  which  the  action 
is  founded  is  all  that  is  required.  Toul- 
min-!■.  Bennett,  3  Stew.  &  P.  220;  Ken- 
nedy  I'.   Spencer.   4   Port.   428. 

Under  the  practice,  it  is  unnecessary 
to  set  oul,  in  a  scire  facias  against  bail, 
that  the  principal  appeared  to  the  action 
against  him.  Kenan  v.  Carr,  10  Ala.  867. 
g  14.  Pleading. 

SufRciency. — In  an  action  againsl  bail. 
it  is  unnecessary  to  show  in  the  declara- 
tion, the  return  on  the  scire  facias.  Ke-" 
nan  v.  Carr,  10  Ala.  867. 

It  is  not  a  sufficient  assignment  of  a 
breach  of  a  bond  for  special  bail  to  al- 
lege that  the  defendants  have  failed  to 
deliver  their  bodies  to  the  court  or  the 
sheriff,  and  that  the  sureties  have  also 
failed  to  do  so,  "and  otherwise  to  dis- 
charge the  bond,"  without  also  alleging 
a  failure  to  satisfy  the  condemnation  of 
the  court.     Embree  v.  Norris.  2  Ala.  371, 

Variance. — In  declaring  in  scire  facias 
against  bail,  it  is  no  ground  of  objection 
to  Ihe  proceedings  that  the  writ  vouches 
the  record  tor  the  affidavit  to  warrant 
the  ca.  sa.,  and  for  the  ca.  sa.  itself,  but 
the  declaration  contains  an  averment  that 
these  papers  had  been  lost  since  the  writ 
was   issued.     Kenan  v.   Carr.   10   .\la.   867. 

A  plea  in  abatement  in  dispute  against 
bail  must  allege  the  existence  of  facts 
which  authorized  them  as  bail  to  defend 
suit.     Deforest  v.  Elkins,  2  Ala.  SO. 

§  IB.    Judpnent    and    Enforcement 

Thereof. 

Jtidgment  by  Default.— Where  all  the 
proceedings  against  the  principal  are  set 
out  in  the  scire  facias  against  the  bail, 
and  the  bond  is  executed  to  the  sheriff 
as  sheriff,  conditioned  as  a  bail  bond,  this 
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is  sufficient  to  warrant  a  judgment  by  de- 
fault, although  no  declaration  is  filed. 
Walker  v.  Massey,  10  Ala.  30. 

II.  IN  CRIMINAL  PROSECUTION. 
§  16.  Nature  and  Scope  of  Remedy. 

"Bail  signifies  a  guardian,  or  keeper, 
etc.  A  man  baited  is,  where  any  one  ar- 
rested, or  in  prison,  is  delivered  to  others 
as  his  bail,  who  ought  to  keep  him  to  be 
ready  to  appear  at  a  time  assigned,  or 
otherwise  to  answer  for  him."  Hammons 
V.  State.  59  Ala.  164,  168. 

"Bail  is  a  delivery  of  a  person  to  his 
sureties,  upon  their  giving,  together  with 
himself,  sufficient  security  for  his  ap- 
pearance; he  befng  supposed  to  continue 
in  their  friendly  custody  instead  of  go- 
ing to  jail."  Bearden  v.  State,  89  Ala.  21. 
7  So.  75S. 

"The  undertaking  of  bail  binds  the  par- 
ties for  the  appearance  of  the  defendant. 
Code  of  1876,  §§  4852,  4853;  State  v. 
Weaver,  18  Ala.  393;  State  v.  Eldred,  31 
Ala.  393."    Peck  v.  State,  63  Ala.  201,  203. 

"'The  undertaking  of  bail,  binds  the 
parties  thereto,  jointly  and  severally,  for 
the  appearance  of  the  defendant,  on  the 
first  day  of  the  court,  from  day  to  day 
of  such  term,  and  from  day  to  day  of 
each  term  thereafter,  until  he  is  discharged 
by  law."  Code,  |  4437."  State  v.  Crosby, 
114  Ala.  11.  32  So.  110,  111. 

At  common  law,  when  bail  was  given, 
and  the  principal  relieved  from  the  cus- 
tody of  the  law,  he  was  regarded,  not  as 
freed  entirely,  but  as  transferred  to  the 
"friendly  custody"  of  his  bail.  They  had 
a  dominion  over  him,  and  it  was  their 
right,  at  any  time,  to  arrest  and  surren- 
der him  again  to  the  custody  of  the  law, 
in  discharge  of  their  obligation.  They 
were  sometimes  said  to  be  his  jailors. 
This  right  of  bail  is  of  such  importance 
that  it  has  been  introduced  into,  affirmed, 
and  regulated  by  the  Alabama  statutes, 
Cain  V.  State,  S5  Ala.  170,  173. 
9  17.  Right  to  Release  on  Bail. 
§  18. In  General. 

Admission  to  bail  at  common  law  was 
not  a  matter  of  right,  but  rested  in  a 
sound  judicial  discretion,  and  its  allow- 
ance was  the  exercise  of  judicial  power. 
In  this  state   it  has   been  controlled   by 
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constitutional  and  statutory  provisions. 
Hammons  v.  State,  59  Ala.  164. 

Capita]  Cases — Constitntioiial  Provi> 
■ions.— The  fortieth  section  of  the  eighth 
chapter  of  the  Penal  Code  (Clay's  Dig., 
p.  444),  by  which  it  is  enacted  that,  if 
the  defendant  in  capital  cases  is  not  tried 
at  the  first  term  at  which  he  is  properly 
triable,  on  account  of  any  of  the  causes 
therein  specified,  he  shall  not  be  entitled 
to  bail  as  a  matter  of  right,  but  that  he 
may  claim  to  be  discharged  on  bail  if  he 
is  not  tried  at  the  second  term,  unless 
the  failure  is  occasioned  by  his  own  fault 
or  misfortune,  or  on  his  application,  or 
with  his  assent,  is  not  repugnant  to  the 
seventeenth  section  of  the  first  article  of 
the  constitution,  by  which  it  is  declared 
that  "all  persons  before  conviction  shall 
be  bailable  by  sufficient  securities,  except 
for  capital  offenses  where  the  proof  is 
evident  and  the  presumption  great."  Ex 
parte  Groom,  19  Ala.  561. 

Continnanccs  in  General. — The  defend- 
ant in  a  capital  case  is  not  entitled  to  bail 
as  a  matter  of  right  on  account  of  con- 
tinuances which  were  four  in  number, 
where  they  were  twice  on  account  of  de- 
fects in  the  venire  or  its  service,  once  for 
want  of  time,  and  the  remaining  time  on 
account  of  the  sickness  oS  the  presiding 
judge.     Ex  parte  Carroll,  36  Ala.  300. 

Where  a  prisoner,  indicted  for  murder, 
after  the  case  has  been  continued  by  the 
state  and  at  the  same  term,  applies  for 
and  obtains  a  change  of  venue,  the  con- 
tinuance is  necessarily  set  aside,  and  will 
not  authorize  him,  upon  the  case  being 
continued  by  the  state  in  the  court  to 
which  it  is  transferred,  to  claim,  as  a  mat- 
ter of  right,  that  he  be  admitted  to  bail 
on  the  ground  that  the  state  has  twice 
continued  the  cause.  Ex  parte  Johnson, 
18  Ala.  414. 

Where  the  trial  of  a  party  charged 
with  a  capital  offense  is  continued  at  oae 
term  on  account  of  the  incompetency  of 
the  presiding  judge  to  try  him,  and  at 
the  succeeding  term  by  the  state,  without 
his  fault  or  assent,  he  is  entitled  as  a 
matter  of  legal  right  to  be  admitted  to 
bail,  and  this  notwithstanding  the  cause 
had  been  previously  continued  at  his 
instance.  Ex  parte  Stiff,  18  Ala.  464, 
cited  in  note  in  39  L.  R.  A.,  N.  S.,  769. 

A  prisoner  may  insist  on  his  right  to  be 
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discharged  on  bail 
mature  unauthorized  adjournment  at  the 
first  term  of  which  he  was  properly  tri- 
able, although,  at  the  time  of  adjourn- 
ment, he  was  confined  in  the  custody  of 
the  sheriff,  at  a  place  several  miles  dis- 
tant from  the  courthouse,  and  the  sheriff 
was  advised  by  physicians  that  it  was  un- 
safe to  remove  him  on  account  of  his 
wounds,  and  although  he  made  no  appli- 
cation for  a  trial,  and  might  have  con- 
tinued his  trial  on  account  of  his  situa- 
tion.     Ex  parte   Croom,   19  Ala.   561. 

Continuances  Due  to  Absent  Wit- 
nesses.—The  right  to  hail  in  capital  cases, 
on  account  of  continuances  hy  the  slate 
(Code.  §g  3671-73),  is  confined  to  cases 
which  have  twice  been  continued  "for  the 
testimony  of  absent  witnesses."  Ex 
parte  Carroll.  36  Ala.  300;  Ex  parte  John- 
son, 18  .\la,  414. 

A  person  committed  for  a  felony,  if  not 
tried  at  the  next  term  of  the  court  where 
the  offense  is  cognizable,  is  entitled  to 
be  set  at  liberty  on  hail,  unless  it  appear 
that  the  witnesses  for  the  state  could  not 
be  produced,  or  that  the  defendant  as- 
sented to  the  delay.  Ex  parte  Simonton, 
9  Port.  390.  33  Am.  Dec.  320. 

The  fortieth  section  of  the  eighth  chap- 
ter of  the  Penal  Code,  which  declares 
thai  no  person  charged  with  an  offense 
capitally  punished  shall,  as  a  matter  of 
right,  be  admitted  to  bail,  when  he  is  not 
tried  at  the  term  of  the  court  at  which  he 
was  first  triable,  if  the  failure  to  try  pro- 
reeded  from  the  nonattendance  of  the 
state's  witnesses,  "where  an  affidavit  is 
made  satisfactorily  accounting  for  their 
absence,"  does  not  make  it  imperative 
upon  the  supreme  or  any  other  court  to 
admit  the  accused  to  bait  because  such  an 
affidavit  was  not  tnade  and  acted  on  by 
the  court  in  which  the  indictttient  is  pend- 
ing, but  it  is  competent  for  the  judge  or 
court  which  directs  the  prisoner  to  be 
brought  up  on  habeas  corpus  to  allow 
(he  affidavit  to  be  tnade.  Ex  parte  Cha- 
ney,  8  Ala.  424;  cited  in  note  in  39  L.  R. 
A.,  N.  S.,  757. 

Where   bail   is   applied   for   because   of 

of  the  prosecutor,  if  the 
ified  before  the  hearing  of  the  applica- 
tion for  bail  such  application  may  be 
denied.     Ex  parte  Campbell,  20  Ala.  89. 
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Failure  to  Indict — Where  a  prisoner  is 
committed  for  an  assault  with  intent  to 
kill  and  murder,  and  it  is  shown  that  the 
person  wounded  is  in  danger  of  dying 
before  the  expiration  of  a  year  and  a  day 
from  the  time  the  wound  was  inflicted, 
the  prisoner  is  not  entitled  to  bail  as  a 
matter  of  right,  because  no  indictment 
has  been  found  against  him,  although 
two  terms  of  ihe  court  at  which  he  might 
have  been  indicted  have  elapsed  since  his 
commitment,  unless  it  is  also  shown  that 
he  would  be  entitled  to  bail  if  death 
should  ensue  within  the  year  and  day. 
Ex  parte  Andrews,  19  Ala.  583;  cited  in 
note  in  39  L,  R.  A.,  N.  S.,  768. 
§  18. Bailable  OSense. 

"By  the  common  law,  all  offenses,  how- 
ever high,  including  murder  and  other 
felonies,  and  treason,  were  and  still  are 
bailable,  before  indictment  found;  though 
not  as  matter  of  right  in  cases  of  capital 
felonies,  but  as  matter  of  judicial  discre- 
tion." Ex  parte  McAnally,  53  Ala.  495, 
496,  cited  in  note  in  39  L.   R.  A.,  N.  S., 

753,  754,  760,  775,  784, 

Under  the  constitution  and  laws  of 
Alabama,  every  person  charged  with 
crime,  whether  before  or  after  indictment 
found,  is  entitled  to  bail  before  convic- 
tion as  matter  of  right,  except  when  the 
offense  may  be  punished  capitally;  and 
even  then,  if  the  proof  is  not  evident  or 
the  presumption  great,  of  defendant's 
guilt,  he  should  be  enlarged  on  bail.  Ex 
parte    McAnally,   53    Ala.   495;    Ex    parte 

Croom,    19    Ala.    561,   570. 

Capital  Cases. — Murder  is  bailable  ex- 
cept when  the  proof  is  evident  or  the 
piesumption  strong.  Ex  parte  Banks, 
SB  -Ala.  89;  Ex  parte  Dykes,  83  A\a.  114. 
3  So.  306;  Ex  parte  King.  H6  Ala.  620.  5 
So.  863.  See  note  in  39  L.  R.  A..  N.  S., 
755,  756,  782. 

Where,  from  all  the  evidence,  the  proof 
is  not  "evident"  that  a  capital  crime  has 
been  committed  by  defendant,  he  should 
be  admitted  to  bail.  Ex  parte  Bryant, 
34  Ala.  270.  cited  in  note  in  39  L.  R.  A., 
N.   S.,  753,  757,  772,  784. 

A  prisoner  accused  of  homicide  is,  un- 
der Const.,  art.  1,  §  17,  entitled  to  bail, 
where  the  evidence  against  him  is  all 
circumstantial,  unless  it  excludes,  to  a 
moral    certainty,    every    other    reasonable 


■jGoogle 


;  19 


151 


hypothesis  but  that  of  hts  guilt.  Ex 
parte  Acree,  63  Ala.  334,  cited  in  note  in 
39  L.  R.  A.,  N.  S.,  757. 

Although,  since  the  adoption  of  the 
Penal  Code,  the  jury  have  the  power,  in 
all  cases  of  murder  in  the  first  degree, 
of  determining  whether  the  punishment 
shall  be  death  or  imprisonment  for  life 
in  the  penitentiary,  yet  this  does  not 
make  the  offense  less  capital  than  before. 
The  inquiry  before  the  magistrate,  on  a 
question  of  bail,  still  is  whether  the  of- 
fense charged  may  be  capitally  punished: 
if  it  may,  and  the  proof  is  evident  or  the 
presumption  great,  it  is  not  bailable.  Ex 
parte  McCrary,  2S  Ala.  65,  cited  in  note 
in  39  L.  R.  A„  N.  S.,  773,  774. 

Detemunation  of  Question. — Generally, 
bail  should  be  denied  whenever  the  trial 
court  would  sustain  a  verdict  of  convic- 
tion for  a  capital  offense,  if  rendered  on 
the  same  evidence  introduced  on  the  ap- 
plication for  bail.  Ex  parte  McAnally, 
53  Ala.  495,  35  Am.  Rep.  646;  Ex  parte 
Nettles,  58  Ala.  268;  Ex  parte  Brown,  65 
Ala.  446;  Ex  parte  Sloane,  95  Ala.  22,  11 
So.  14;  Ex  parte  Richardson,  96  Ala.  110, 
11  So.  316;  Ex  parte  Alfen,  55  Ala.  358; 
Ex  parte  Warrick,  73  Ala.  57.  See  note 
in  39  L.  R.  A.,  N.  S.,  755,  780. 

If  the  offense  may  be  punished  capi- 
tally, the  only  inquiry  is — "Is  the  proof 
evident  or  the  presumption  great"  of  de- 
fendant's guilt?  If  the  evidence  is  clear 
and  satisfactory,  leading  a  well-guarded 
judgment  to  the  conclusion  that  the  of- 
fense has  been  committed  by  the  person 
charged;  and  that  being  tried  he  would 
probably  be  punished  capitally,  bail  is 
not  a  matter  of  right.  Ex  parte  McAn- 
ally, 53  Ala.  495. 

It  is  a  rule  of  the  common  law,  that 
before  indictment  found,  a  defendant 
charged  with  murder  will  be  admitted  to 
bail,  whenever,  upon  examination  of  the 
testimony  under  which  he  is  held,  the 
presumption  of  guilt  is  not  strong;  while, 
on  the  other  hand,  bail  is  always  re- 
fused after  an  indictment  for  murder  has 
been  found  by  a  grand  jury.  Ex  parte 
Bryant,  34  Ala.  270,  274. 

Instances  Where  Bail  Granted.— On 
indictment  for  murder,  the  prisoner  is 
entitled  to  bail  where  the  evidence  in- 
troduced by  him  leaves  it  doubtful 
whether  deceased  came  to  his  death  by 


accident,  suicide,  or  violence  at  the  hands 
of  another,  no  evidence  being  introduced 
by  the  prosecution.  Ex  parte  Hammock, 
78  Ala.  414. 

Under  the  evidence  set  out  in  the  bill 
of  exceptions,  the  defendant  is  held  to  be 
entitled  to  bail,  because  the  proof  is  not 
evident,  nor  the  presumption  great,  that 
he  is  guilty  of  murder  in  the  first  degree. 
Ex  parte  Dykes,  83  Ala.  114,  3  So.  306. 

Defendant  was  indicted  for  killing  de- 
ceased; and  on  an  application  for  bail 
the  evidence,  without  conflict,  showed 
that  deceased  struck  defendant  with  a 
stick  or  piece  of  wood.  The  evidence  was 
conflicting  as  to  whether,  after  the  parties 
had  grappled,  deceased  undertook  to 
draw  a  weapon  before  he  was  shot  and 
killed  by  defendant.  Held,  that  an  order 
admitting  defendant  to  bail  in  the  sum  of 
$1,000  was  not  error.  State  v.  Dixon,  5 
Ala.  App.  371,  59  So.  313. 

Defendant,  having  been  indicted  for 
first-degree  murder,  applied  for  bail.  The 
only  evidence  connecting  him  with  the 
crime,  or  indicating  criminal  responsibil- 
ity, consisted  of  threats,  made  a  short 
lime  before  the  homicide,  and  certain 
circumstances  indicating  guilty  agency. 
This  evidence  was  conflicting,  however, 
and  there  was  no  positive  testimony  con- 
necting defendant  directly  with  the  phys- 
ical act  causing  decedent's  death.  He  de- 
nied all  connection  with  and  participa- 
tion in  the  homicide,  and  induced  several 
witnesses  to  testify  to  his  whereabouts 
at  or  about  the  time  the  crime  was  com- 
mitted, whose  testimony,  if  believed,  made 
it  improbable  that  he  could  have  been 
personally  present  at  the  place  where  de- 
ceased was  killed,  or  close  enough  to  the 
locality  at  the  time  to  have  participated 
in  the  murder.  Held,  that  an  order  let- 
ting him  to  bail  was  not  erroneous.  State 
V.  Cole.  5  Ala.  App.  286,  59  So.  681. 

Under  Const.,  art.  1,  §  IT,  granting 
bail,  except  for  capital  offenses  "when  the 
proof  is  evident  or  the  presumption 
great,"  one  committed  for  murder  is  en- 
titled to  bail,  where  the  evidence  shows 
that  deceased  was  the  aggressor,  was  vio- 
lent and  boisterous,  and  had  struck  de- 
fendant with  sufficient  force  to  stagger 
him.  when  defendant  shot  him;  and  that 
defendant  first  endeavored  to  allay  de- 
ceased's anger,  though  there  was  also  ev- 
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idence  that  defendant  had  previously 
that,  if  deceased  "ever  made  a  break  at 
him.  he  would  kill  him."  Ex  parte  King, 
86  Ala.  630,  5  So.  863,  cited  in  note  i 
L.  R.  A..  N.  S..  779. 

Instances  Where  Bail  Refused.- 
order  of  the  probate  judge  refusing  bail 
lo  a  party  indicted  for  murder  will  no 
be  reversed  where  the  homicide  was  com 
mitted  with  a  deadly  weapon,  unless  Ihi 
testimony  which  proved  the  killing 
proved  also  that  justification.  Ex  parte 
Warrick,  73  Ala.  57. 

Where  there  is  evidence  that  petitioner, 
indicted  for  murder,  and  others,  conspired 
to  do  an  unlawful  act  the  executioi 
which  made  it  probable,  under  the 
cumstances,  that  a  homicide  not  specially 
designed  would  be  committed,  and  that 
in  the  execution  of  such  conspiracy  the 
homicide  was  committed,  bail  will  be  re- 
fused, though  petitioner  was  not  present 
when  the  homicide  was  commilted.  Ex 
parte  Bonner,  100  Ala.  114,  14  So.  648. 

Where  Accused  Acquitted  of  First  De- 
gree llurder. — Where  accused,  under  an 
indictment  charging  murder  in  the  first 
degree,  has  been  found  guilty  of  murder 
in  the  second  degree  only,  that  convic- 
tion operates  as  an  acquittal  of  the  greater 
crime,  and  entitles  him  lo  admission  to 
bail.  Ex  parte  Spivey,  175  Ala.  43,  57  So. 
491. 

Homicide  of  SUve. — A  prisoner  in  cus- 
tody under  an  indictment  for  the  homi- 
cide of  a  slave,  framed  in  reference  to  § 
3296  of  the  Code,  is  entitled  to  bail  as  a 
matter  of  right.  Ex  parte  Howard,  30 
Ala.  43. 

Misdemeanor. — On  an  indictment  for  a 
misdemeanor,  bail  is  a  matter  of  right. 
and  on  the  sheriff  in  whose  custody  the 
defendant  may  be,  is  devolved  the  duty 
unconditionally  of  discharging  him  on 
sufficient  bail.  Hammons  v.  State.  59 
Ala.  164. 

§  SO. Pendinc  Appeal  or  Error. 

Under  Gen.  Acts.  Sp.  Sess.  1909,  p.  63. 
conferring  the  right  to  bail  pending  ap- 
peal, except  to  those  under  sentence  of 
death  or  under  sentence  for  terms  longer 
than  five  years,  one  convicted  of  murder 
in  the  second  degree  and  sentenced  to 
imprisonment  for  fifteen  years  is  not  en- 
titled to  bail  pending  his  appeal.  State 
V.  Weaver,  S2  So.  638,  167  Ala,  672, 


Code  1907,  c.  162,  art.  1,  treats  of  appeal. 
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tion 6249,  part  of  art.  1,  provides  that 
when  any  question  of  law  is  reserved  in 
case  of  felony,  and  the  court  is  informed 
that  the  defendant  desires  to  take  an  ap- 
peal, judgment  must  be  rendered  against 
the  defendant,  but  the  execution  thereof 
must  be  suspended  pending  the  appeal, 
and  the  defendant  held  in  custody.  Sec- 
tion 6050  provides  for  admitting  to  bail 
for  misdemeanors.  Acts  19D9,  p.  62.  ap- 
proved August  24,  1909,  amending  %  6362. 
part  of  art.  2,  allows  bail  in  all  cjses 
where  the  imprisonment  does  not  exceed 
five  years,  and  directs  that  the  judge  or 
court  must  also  direct  the  clerk  of  the 
court  in  which  conviction  was  had  to  ad- 
mil  the  defendant  to  bail.  Held,  that  the 
section,  as  amended,  being  still  part  of 
art,  2,  treating  of  writs  of  error,  the 
amended  section  has  no  application  to 
appeals  in  cases  of  felony.  Ex  parte  Byrd, 
173  Ala.  179,  55  So.  203. 

§  81.  After   Reversal  on  Appeal  or 

Error. 
Where  one  ch'arged  with  a  criminal  of- 
fense was.  prior  to  trial,  released  on  bail, 
he  has  not  the  right,  after  conviction  and 
sentence,  and  on  reversal  of  such  judg- 
ment, to  be  released  from  custody  by  vir- 
tue of  the  former  bail  bond.     Ex  parte 
Williams,  114  Ala.  29,  22  So.  446,  cited  in 
note  in  20  L.  R.  A.,  N.  S..  862. 
§  SS.  Jurisdiction  and  Authority   to   Ad- 
mit to  BaU. 
§  93.  ~—  Courts  and  Judicial  Officers. 

Under  Acts  1908,  p.  62,  amending  Code 
1907.  S  S262,  providing  for  bail  in  all  cases 
where  the  imprisonment  does  not  exceed 
five  years,  and  directing  that  the  judge 
or  court  must  also  direct  the  clerk  of  the 
court  in  which  conviction  was  had  to  ad- 
it the  defendant  to  bail,  held,  that  the 
judge  or  court  mentioned  refers  to  the 
supreme  judge  or  court  issuing  the  writ 
of  error.  Ex  parte  Byrd,  1T2  Ala.  179, 
55  So.  203. 

Probate    Jndje.— Under    Rev.  Code,    f 
4264,  a  probate  judge  had  no  jurisdiction, 
habeas  corpus,  to  grant  bail  to  a  per- 
who  was  confined  under  a  charge  of 
a  capital  felony;   but  under  the  act  ap- 
proved   March    30,    1873,    amending    that 
"on   (Sess.  Laws  1873-73,  p,  120),  he 
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has  equal  jurisdiction  in  such  cases,  withi 
the    limits    of    his    county,    with    circuit 
judges   and    chancellors.     Hale   v.    State, 
34  Ala.  80;  Eic  parte  Keeling,  50  Ala.  474. 

Under  Rev.  Code,  §  4264,  allowing  pe- 
titions for  habeas  corpus  to  be  brought 
before  the  probate  judge  where  the  pris- 
oner is  confined  in  the  county  jail  on 
charge  of  felony  or  under  a  commitment 
for  felony,  probate  judges  may,  on  writ 
of  habeas  corpus,  admit  to  bail  before 
conviction  in  all  cases  of  felony  except 
felonies  punishable  by  death  or  by  im- 
prisonment in  the  penitentiary  for  life, 
where  the  accused  is  confined  in  the 
county  jail;  but,  if  confined  in  the  peniteU' 
tiary,  or  under  a  sentence,  judgment,  oi 
decree  or  order  of  the  supreme  court,  the 
court  of  chancery,  the  circuit  court,  or  a 
city  court,  the  probate  judge  has  no  ju- 
risdiction.    Ex  parte  Ray,  4S  Ala.  15. 

City  Court  of  Mobile^— Under  Pamph. 
Acts,  pp.  30,  31,  §  4,  conferring  upon  the 
city  court  of  Mobile  jurisdiction  coexten- 
sive with  the  circuit  court  of  Mobile,  and 
making  htm  a  conservator  of  the  peace, 
etc.,  the  judge  of  the  city  court  has  power 
to  take  a  bond  conditioned  that  the  prin- 
cipal obligor  "make  his  personal  appear- 
ance before  the  city  court,  now  in  ses- 
sion, instanter,  and  from  day  to  day  dur- 
ing the  term,  and  from  term  to  term 
thereafter,  to  answer  the  state  of  Ala- 
bama on  a  charge  of  an  assault  to  mur- 
der."    Arnold  v.  State,  25  Ala.  69. 

Right  to  Delegate  Power.— A  judicial 
officer,  clothed  with  the  power  to  admit 
to  bail  persons  charged  with  criminal  of- 
fenses, can  not  delegate  the  power  to  an- 
other. Butler  V.  Foster,  14  Ala.  323;  An- 
tonez  V.  State,  26  Ala.  81,  84. 

i  M.  Clerks,    Sheriffs,   and    Other 

Ministerial  Officers. 

Sheriff.— "The  power  and  duty  of  a 
sheriff,  to  take  recognizance  in  criminal 
cases,  is  derived  from,  and  imposed  by 
statute.  A  recognizance,  taken  by  him 
without  authority,  is  void.  Governor  v. 
Jackson,  15  Ala.  703;  Antonez  v.  State, 
26  Ala.  81;  Gray  V.  State,  43  Ala.  41." 
Jones  V.  State,  63  Ala.  161,  162. 

A  sheriff  has  no  authority  to  admit  to 
bail  a  party  committed  to  jail  by  a  jus- 
tice of  the  peace,  on  a  charge  of  burglary, 
unless   said  justice  indorses  on  his  war- 


rant of  commitment  the  amount  of  bail 
required,  and  a  bail  bond  so  taken  is 
void.     Evans  V.  State.  63  Ala.  195. 

Where  a  justice  of  the  peace  issues  a 
warrant  for  the  arrest  of  a  party  for  an 
offense  of  which  he  has  no  final  jurisdic- 
tion, the  sheriff  has  no  authority  lo  take 
said  party's  recognizance,  conditioned  to 
appear  before  the  justice  on  the  day 
named  in  the  warrant;  such  recognizance 
is,  therefore,  void.  Jones  v.  State,  83  Ala. 
161. 

The  order,  by  a  circuit  judge,  provided 
for  in  Code,  S  <9*9.  for  the  sheriff  to 
take  bail  in  vacation,  may  be  granted 
without  any  return  to  the  writ,  or  any 
hearing  under  it,  and  without  the  pres- 
ence of  the  prisoner.  Callahan  v.  State, 
60  Ala.  6S. 

An  order  of  the  court,  in  a  prosecution 
for  felony,  which  merely  determines  that 
the  offense  is  bailable,  and  fixes  the  sum, 
can  not.  under  a  statute  authorizing  the 
sheriff  to  take  bail  in  vacation,  give  him 
authority,  in  term  time,  to  admit  the 
party  to  bail  and  take  a  recognizance. 
Gray  v.  Slate,  43  Ala.  41. 

A  sheriff  has  no  power  under  the  Code 
to  admit  to  bail  a  person  charged  with 
a  felony  after  indictment  found,  nor  can 
that  power  be  delegated  to  him  by  an  or- 
der of  the  circuit  court  in  these  words: 
"And  it  appearing  to  the  court  that  the 
offense  with  which  the  prisoner  stands 
charged,  namely,  murder  in  the  second 
degree,  is  bailable,  it  is  ordered  that,  upon 
the  prisoner  giving  good  and  sufficient 
bail,  according  to  law,  for  his  appearance 
at  the  next  term  of  this  court,  in  the  sum 
of  ll,000,  then  said  prisoner  be  discharged 

om  custody  until  the  next  term  of  this 

lurt."     Antonez  v.   State,  26   Ala.  81. 

A  recognizance  taken  by  the  sheriff 
from  a  defendant,  whom  he  has  arrested, 
under  a  capias,  on  a  charge  of  felony,  is 

id.  Governor  v.  Jackson,  15  Ala.  703; 
Anionez  v.  State,  26  Ala.  81. 

Deputy  Sheriff.— Under  the  statute,  the 
deputy  sheriff,  when  he  arrests  a  party 
I  capias  for  a  misdemeanor,  is  au- 
thorized to  take  his  recognizance;  and 
such  recognizance  need  not  be  certified 
by  the  officer.  Shreeve  v.  State,  11  Ala. 
676. 
§  SS.  Proceedings  to  Admit  to  Bait 

Id    GeneraL — An    undertaking   of    bait. 
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approved  and  taken  by  the  sheriff  under 
the  order  of  a  chancellor,  is  not  void  be- 
cause   the    application    for    bail    was    not 
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of  habeas  corpus  or  precept  to  ihe  sher- 
iff to  produce  the  body  of  the  prisoner 
was  issued.  These  reqiiireinents  are  di- 
rectory, though  they  ought  not  to  be 
omitted.     Merrill  v.  State.  46  Ala.  82. 

Withdrawal  of  Motion. — Where  a  pris- 
oner moves  the  circuit  court  for  bail,  and 
the  court  proceeds  to  examine  fully  the 
facts  and  circumstances  attending  the 
commission  of  the  alleged  offense,  it  is 
not  error  to  refuse  to  permit  the  pris- 
oner, after  having  submitted  all  the  evi- 
dence, to  withdraw  his  motion,  since  the 
state  as  well  as  the  prisoner  is  interested 
ill  it.  It  is  the  duty  of  the  court  to  pro- 
ceed with  the  case  and  either  bail  the 
prisoner,  and  thereby  rid  the  state  of  the 
expense  of  his  custody,  or  remand  him, 
as  the  facts  may  require.  Ex  parte 
Campbell,  20   Ala.   89. 

Taking  in  Vacation. — On  an  indictment 
for  a  felony  if  the  defendant  docs  not 
give    bail    in    open    court,    it    must    make 
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lered  of  record,  fixing  the  amount  of  bail 
required.  This  the  sheriff  may  take  in 
vacation  and  discharge  the  defendant. 
Mammons  v.  State,  59  Ala,  164. 

Hearing  after  Term. — .Applications  for 
bail  will  not  be  heard  after  the  expira- 
tion of  the  time  allotted  for  the  regular 
business  of  the  term,  though  the  minutes 
have  not  been  signed,  unless  public  in- 
terest should  require  a  hearing  of  the 
case  after  that  time.  Ex  parte  Wreford, 
40  Ala.  378. 

Burden  of  Proof, — The  production  of 
an  indictment  for  murder  casts  on  de- 
fendant the  burden  of  introducing  excul- 
patory evidence.  Ex  parte  Hammock,  78 
Ala.  414.  cited  in  note  in  39  L.  R.  A.,  N. 
S..  773,  775,  777,  779,  782. 

On  an  application  for  bail  by  a  pris- 
oner, who  is  shown  \o  he  under  indict- 
ment for  murder,  he  is  presumed  to  be 
guilty  of  the  charge  in  the  highest  de- 
gree, and  that  presumption  must  be  over- 
come by  proof.  Ex  parte  Vaughan.  44 
Ala.  417.  cited  in  note  in  39  L.  R.  A.,  N. 

S.,   773,   775. 

One  who  applies  for  bail  or  discharge 


II.  §  25 

on  habeas  corpus,  and  is  under  indict- 
ment for  murder,  must,  upon  production 
of  the  indictment,  rebut  the  presumption 
arising  therefrom,  for  the  purposes  of 
such  application,  that  he  is  guilty  of  mur- 
der in  the  first  degree.  Ex  parte  Rhear, 
77  Ala.  92,  cited  in  note  in  39  L.  R.  A.. 

N.   S.,  774. 

Order. — .\n  order  in  habeas  corpus 
proceedings,  for  admission  to  bail  of  one 
who  has  been  transferred  from  the 
county  in  which  he  is  to  be  tried  to  the 
jail  of  another  county,  is  properly  di- 
rected to  the  sheriff  of  the  latter  county, 
who  has  the  prisoner  in  custody.  Hol- 
combc  !■.  State,  99  Ala.  183,  IS  So.  794. 

Second  Application. — Where  the  record 
of  the  court  shows  that  the  facts  and  cir- 
cumstances attending  the  commission  of 
the  offense  with  which  a  prisoner  is 
charged  have  been  inquired  into,  on  an 
application  by  the  prisoner  for  bait,  the 
court,  although  not  bound  to  do  so.  may 
well  decline  to  hear  another  application 
based  on  the  same  facts.    Hx  parte  Camp- 
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A  party  can  not  make  a  second  appli- 
cation for  bail  to  a  circuit  judge,  or,  on 
such  application,  introduce  evidence,  or 
take  such  exceptions  as  will  bring  before 
the  appellate  court  the  evidence  and 
judgment  on  the  first  application.  Ex 
parte  Carroll.  36  Ala.  300. 

The  discretion  of  the  lower  court  in 
refusing  to  hear  a  second  application  for 
release  on  hail  will  not  be  controlled  by 
mandamus.  Ex  parte  Campbell.  20  Ala. 
89.     See  the  title   MANDAMUS. 

Where  Indictment  Found  before  Bail 
Given. — On  a  preliminary  examination 
before  a  magistrate,  defendant  was  ad- 
mitted to  bail,  and,  on  failure  to  give 
bail,  was  committed  to  jail.  A  second 
warrant  was  issued,  and  a  second  pre- 
liminary examination  was  had  before  the 
city  court,  and  defendant  was  committed 
without  hail,  and  subsequently  an  indict- 
ment was  found  against  him  for  mur- 
der. Held,  that  accused  was  not  enti- 
tled to  a  release  on  giving  the  bail  fixed 
at  the  first  preliminary  examination.  Ex 
parte  Robinson.  108  Ala.  161,  18  So.  729. 
ov  rruling  Skelton  v.  Robinson,  104  Ala. 
98.  16  So,  74,  cited  in  note  in  39  L.  R.  A., 
N.  S.,  773.  783. 
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§§  25-29  B, 

Review  of  Proceedings  in  GeneraL— 
See  rtie  title  CRIMINAL  LAW. 

Habeas    Corpus    to  Review    Refusal. — 
See   the   title    HABEAS    CORPUS. 
S  se.  Amount  of  Bail. 

See  post,  "Approval  and  Filing."  g  33. 
I   S7.    Bond,    Undertakinc,    or    Recogni- 

S  St.  ^—  Requisites  and  Validity  in  Gen- 
eral. 

"A    recognizance    is    an    obligation 
record  entered  into  before  some  court 
record    or   magistrate,      duly      aulhorized, 
with    a  condition   Co  do  a  particular 
(Tidd's      P.     984.)"       Lloyd     i-.      State, 
Minor  34. 

"A  recognizance  as  such,  does  no 
rive  its  efficacy  so  much  from  the  form 
of  its  execution,  as  from  the  occasion 
upon  which  it  was  taken,  the  object  of 
it,  and  ihe  competency  of  the  tribunal  or 
officer  who  takes  the  acknowledgment  of 
the  recognizors."  Hall  t:  State,  9  Ala. 
827,   829. 

Tbe  omission  of  a  party's  name  in  the 
body  of  a  recognizance  will  not  make  tt 
inoperative  as  to  him  if  he  has  regularly 
acknowledged  it.  Hall  i'.  State.  9  Ala. 
827. 

Where  a  recognizance  laken  before  a 
justice  of  the  peace  has  been  signed  and 
sealed  by  the  principal  and  his  surety, 
its  validity  is  not  aflfected  by  the  failure 
to  insert  the  name  of  the  latter  in  a 
blank  left  for  that  purpose  in  the  body 
of  it.  Badger  v.  Stale.  5  Ala.  21,  cited  in 
note  in  38  L.  R.  A..  N.  S..  318. 

Omiasioo  of  Principal's  Name. — An  ap- 
pearance bond,  which,  after  setting  out 
the  names  of  four  persons,  then  recites 
that   they   "agree   to   pay   to   the   state   of 

Alabama,    unless  appear     at     the 

next  term  of  the  said  court."  a  certaiu 
sum,  is  insufficient  to  support  a  judg- 
ment upon  the  defendant  forfeiting  such 
bond,  since  it  does  not  appear  by  rea- 
son of  the  blank  in  said  bond  who  was 
the  principal  obligor.  Stale  v.  Fuller,  30 
So.   506.   128   Ala.   «. 

Signature. — Parties  may  sign  an  under- 
taking of  bail  with  their  initials  or  mark. 
Hammons  v.  Stale,  59  Ala.  16*,  31  Am. 
Rep,  13. 

SeaL — .A    bail   bond   to   which    a    scroll 
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which  contains  the  word  "Seal"  is  at- 
tached, opposite  the  name  of  each  signer, 
is  sufficiently  sealed.  Lindsay  v.  State, 
15  Ala.  43. 

Statutory  Form. — Where  an  undertak- 
ing of  bail  for  a  person  charged  wilh 
murder  is  given  in  the  form  of  a  penal 
bond,  with  a  condition  which  if  per- 
formed will  avoid  the  bond,  it  can  not 
be  enforced,  under  Rev.  St.,  S  4839,  which 
provides  a  form  for  "an  undertaking  of 
bail"  when  noi  taken  in  open  court.  Do- 
ver z:  State,  45  Ala.  244. 

Scire  facias  can  not  be  maintained  on 
3  recognizance  in  a  criminal  action  which 
possesses  none  of  the  statutory  req- 
uisites.   Lloyd  V.  Siaie,  Minor  34. 

Term  of  Court— Charge  by  Statute, — 
A  recognizance  to  appear  at  the  next 
term  of  the  court,  "to  be  holden  on  the 
4th  Monday  of  March,"  is  not  avoided 
by  a  statute  changing  the  time  of  hold- 
ing the  court  to  Ihe  first  Monday. 
Walker  v.  Stale.  6  Ala.  3S0. 

Execution  on  Sunday.— See  the  title 
SUNDAY. 

§  as. Defects  in  Antecedent  Proceed- 
ings. 

Manner  of  Arrest — The  sureties  can 
not  object  to  the  manner  of  arrest  if  the 
bond  was  laken  by  the  proper  officer. 
Peck  I',   State.   63   Ala.   201. 

Illegal  Imprisonment. — To  scire  facias 
on  a  forfeited  recognizance,  it  is  a  good 
plea  by  the  sureties  that  their  principal. 
at  the  time  of  its  execution,  "was  illegally 
and  by  force  imprisoned  and  restrained 
of  his  liberty,  and  that,  under  such  il- 
legal and  forcible  imprisonment,  and  to 
procure  a  release  and  discharge  there- 
from, defendants  made  and  subscribed 
said  writing."  State  v.  Brantley.  37 
Ala.  44. 

Recitals  in  Minutes — New  Indictment. 
— Where  the  judgment  is  arrested  and  a 
nol.  pros,  entered  in  a  county  to  which 
the  prisoner  has  had  the  case  removed, 
and  the  court  has  bound  him  to  appear 
at  the  circuit  court  of  the  proper  county 
to  answer  a  new  indictment  for  the  same 
offense.  Ihe  validity  of  the  recognizance 
is  not  impaired  because  the  minutes  fail 
to  recite  the  specific  cause  for  which  the 
indictment  was  arrested,  or  that  the  court 
ordered    another    indictment    to    lie    pre- 
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ferred  or  the  defendant     to     give     bail. 
Gooden  v.  State,  35  Ala.  430. 

Irrecularities  in  Grand  Jury — Suffi- 
ciency of  Indictment — In  a  proceeding 
by  sci.  fa.  to  fix  the  liability  of  the  prin- 
cipal and  sureties  on  a  forfeited  bail  bond, 
said  sureties  can  not  object  to  the  irreg- 
ularities in  drawing  the  grand  jury  or 
the  sufficiency  of  the  indictment,  if  the 
bond  was  taken  by  the  proper  officer. 
Peck  V.  State,  63  Ala.  201. 
§  SO.  Description  of  Offense. 

A  recognizance  given  by  a  person, 
charged  with  an  oftense,  to  appear  at  a 
term  of  court,  must  set  out  the  kind  of 
offense  for  which  he  is  to  answer.  Good- 
win f.  Governor,  1  Stew.  &  P.  46S,  cited. 
in   note   in  38   L.   R.   .K-.   N.   S.,  310. 

A  recognizance  to  appear  and  answer 
an  indictment,  to  be  preferred  at  a  fu- 
ture time  against  the  principal  recog- 
nizor, need  not  set  out  the  offense 
charged  with  the  technical  accuracy  re- 
quired in  the  indictment,  but  it  will  be 
sufficient  if  the  offense  be  substantially 
described.  State  v.  Weaver,  IB  .Ala.  293, 
cited  in  note  in  38  L.  R.  A.,  N,  S.,  318. 

Burglary. — Under  the  statute  prescrib- 
ing the  form  of  bail  bonds,  and  making 
them  read  to  answer  "for  the  offense  of 
burglary,"  or  whatever  the  crime  may 
be,  it  is  sufficient  if  a  bond  reads  to  an- 
swer "for  burglary."  Holcombe  i'. 
State,  99  Ala.  185,  12  So.  794,  cited  in 
note  in  38  L.  R.  A.,  N.  S.,  325. 

Btirglary  and  Grand  Larceny. — It  Is  no 
objection  to  a  ball  bond,  binding  defend- 
ant to  answer  for  burglary  and  grand 
larceny,  that  the  indictment  is  for  either 
or  both  separately,  and  not  jointly. 
Holcombe  v.  State,  99  Ala.  185,  12  So. 
794. 

'To  Answer  to  Any  lodictment"— If 
an  undertaking  of  bail  stipulates  that  the 
person  charged  with  an  offense  shall  ap- 
pear "to  answer  to  any  indictment  found 
against  him,"  these  words  are  not  an  in- 
correct description  of  an  offense,  within 
the  meaning  of  section  3679  of  the  Code, 
admitting  parol  evidence  in  case  there  is 
an  incorrect  description.  State  v.  Whit- 
ley. 40  Ala.  728. 

Malicious  Mischief— Telegraph  Wires.— 
A  demurrer  does  not  lie  to  a  scire  facias 
against  bail,  on  the  ground  that  the  in- 


dictment was  for  intentionally  injuring 
telegraph  wires,  while  the  bail  bond  and 
scire  facias  describe  the  offense  as  mali- 
cious mischief.     Welch  v.  State.  36  Ala. 

277. 

Conspiracy. — A  recognizance,  by  which 
the  recognizors  stipulate  that  the  princi- 
pal shall  appear  and  answer  to  a  charge 
of  conspiracy,  is  sufficient,  althougl]  it 
does  not  designate,  in  terms  of  the  in- 
dictment, the  particular  act  which  he  con- 
spired to  do.  Hall  V.  State,  15  Ala.  431, 
cited  in  note  in  38  L.  R.  A.,  N.  S.,  .Hl7. 

Carrying  Concealed  Weapons. — A  re- 
cognizance, by  which  the  recognizors 
stipulate  that  the  principal  shall  appear 
and  answer  a  charge  to  b«  exhibited 
against  him  on  behalf  of  the  state,  for 
carrying  concealed  weapons.  Is  sufficient, 
although  the  offense  is  not  described  in' 
the  terms  of  the  statute.  Hall  v.  State, 
9  Ala.  827. 

Resisting  Process. — An  undertaking  to 
answer  to  a  charge  for  "resisting  proc- 
ess" is  sufficiently  significant  in  a  recog- 
nizance to  indicate  the  offense  intended 
to  be  charged,  although  the  statute  makes 
the  offense  consist  in  "knowingly  and 
willfully  resisting  or  apposing  any  of- 
ficer of  this  State  in  serving  or  attempt- 
ing to  serve  or  execute  any  legal  writ  or 
process  whatsoever."  Browder  ii.  State, 
9  Ala.  38,  cited  in  note  in  38  L.  R.  A.,  N. 
S.,  318. 

Carrying  on  Lottery. — Where  the  in- 
dictment charges  the  defendant,  in  proper 
form,  with  Setting  up  or  carrying  on  a 
lottery  not  authorized  by  law,  and  also 
with  selling  tickets  in  such  unauthorized 
lottery  (Rev.  Code,  g  3616),  an  underUk- 
ing  of  bail,  conditioned  for  the  appear- 
ance of  the  defendant  "to  answer  an  in- 
dictment pending  against  him  for  selling 
lottery  tickets,"  contains  a  substantial 
description  of  the  offense.  Keipp  v. 
State,  49  Ala.  337,  cited  in  note  in  38  L. 
R.  A.,  N.  S.,  317. 

Effect  of  HisdescriptioiL — The  misde- 
scription, or  the  want  of.  a  proper  de- 
scription, of  the  offense  in  the  recogni- 
:e,  will  not  avoid  a  judgment  on  it, 
as  it  is  forfeited  by  the  nonappearance 
of  the  party.  Shreeve  v.  State,  11  Ala. 
676,  cited  in  note  in  98  L.  R.  A.,  N.  S., 
318. 
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3679    of    the    Code    provides. 
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th&t  an  undertakJDg  of  bail  is  'forfeited 
by  the  failure  of  the  defeodant  to  appear, 
although  the  oflense,  judgment,  or  other 
matter,  is  incorrectly  described  in  such 
undertaking;  the  particular  case,  or  mat- 
ter to  which  the  undertaking  is  applica- 
ble, being  made  to  appear  to  the  court.' " 
State  V.  Whitley.  40  Ala.  728.  730. 

Bnt  see  Howie  v.  State,  1  Ala.  113, 
where  it  is  held  that  if  the  charge  which 
the  accused  was  called  to  answer  varies 
from  that  described  in  the  condition  of 
the  recognizance,  no  sufficient  breach  is 
shown,  and  the  judgment  nisi  is  errone- 

§  31. Conditions  and  Obligations. 

"Every  recognizance,  when  drawn  in 
a  correct  form,  contains  three  distinct 
conditions:  1  To  appear — 2,  To  answer 
a  particular  offense;  and  3.  Not  to  de- 
part without  the  leave  of  the  court." 
Shreeve  v.  State,  11  Ala.  876.  678. 

Superadded  words  of  condition,  be- 
yond what  are  authorized  by  statute,  do 
not  invalidate  the  recognizance,  but  they 
have  precisely  the  same  effect  as  if  they 
bad  been  omitted,  Howie  t:  State,  1 
Ala.  113. 

Place  of  Appearance. — A  recognizance, 
taken  by  a  justice  of  the  peace,  condi- 
tioned for  the  prisoner's  appearance  on 
a  day  certain,  before  him,  or  some  other 
justice,  is  void  for  uncertainty,  no  place 
for  the  parly's  appearance  being  speci- 
fied.   State  V.  Allen.  33  Ala.  422. 

A  recognizance  taken  by  the  court,  in 
which  the  indictment  is  found,  simul- 
tineously  with  an  order  changing  the 
venue  to  another  county,  and  which  is 
conditioned  for  the  appearance  of  the 
accused,  to  answer  the  charge,  at  the  en- 
suing circuit  court  of  the  county  to 
which  the  cause  is  transferred,  is  not 
liable  to  objection  on  that  account.  Hall 
V.  State,  15  Ala.  431. 

Where  the  judgnient  is  arrested,  and 
a  nol.  pros,  entered  in  a  county  to  which 
the  prisoner  has  had  the  case,  removed, 
the  court  can  bind  him  to  appear  at  the 
circuit  court  of  the  proper  county  to  an- 
swer a  new  indictment  for  the  same  of- 
fense. Gooden  v.  State,  35  Ala.  430. 
§  3a.  —^  Approval  and  Piling. 

A  statement  made  by  a  justice  of  the 
peace    preceding    a    recognizance,    which 
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shows  the  manner  of  executing  it,  and 
who  are  the  recognizors,  is  equivalent  to 
a  formal  certificate  of  such  facts  at  the 
foot  of  it.     Badger  v.  State,  5  Ala.  21. 

It  is  nol  indispensable  to  the  validity 
of  a  recognizance,  which  the  recognizor 
has  entered  into  before  some  court  or 
officer  authorized  to  take  his  acknowl- 
edgment, thai  it  should  be  sealed  by  him. 
Hall  V.  Slate.  9  Ah.  827. 

Amount  of  BaU. — Section  3408  of  the 
Code,  requiring  the  magistrate  to  indorse 
on  the  warrant  of  commitment  the 
amount  of  bail  required,  applies  only  to 
preliminary  proceedings  before  indict- 
ment found,  and  not  to  commitments 
after  indictment.  Antonez  i'.  State.  26 
Ala.  81. 

g  U.  — ^  Construction  and  Operation. 
A  bail  bond,  being  conditioned  as  the 
statute  requires,  has  the  effect  to  bind 
the  defendant  to  appear  at  the  first  day 
of  the  nexl  term,  and  "from  day  to  day 
of  such  term,  and  from  term  to  term 
thereafter."  until  discharged  by  la-w. 
Cohely  V.  State.  129  Ala,  660,  30  So.  905. 
Where  a  defendant  charged  with  the 
same  felony  in  three  separate  cases  is, 
upon  preliminary  investigation,  bound 
over  to  await  the  action  of  the  grand 
jury  in  each  of  the  cases,  and  the  bail 
bond  for  each  case  is  identical,  except 
in  one  respect  as  to  one  of  such  bonds, 
and  the  grand  jury  prefers  an  indictment 
against  him  in  each  case,  in  the  absence 
of  some  identifying  mark  by  which  the 
cl  rk  of  the  court  could  tell  to  which  in- 
dictment the  bail  bond  should  he  applied, 
it  is  not  improper  for  him  to  apply  said 
bond  to  the  cases  indiscriminately.  State 
V.  Fuller,  30  So.  506.  128  Ma.  45,  cited  in 
note   in  39   L.   R.   A..   N.   S..  313. 

Joint  and  Several  Liability. — "The  un- 
dertaking of  bail  binds  the  parties 
thereto,  jointly  and  severally,  for  the  ap- 
pearance of  the  defendant  to  answer  the 
Ctment  or  prosecution  mentioned 
ein."  Keipp  v.  State.  49  Ala.  337,  339. 
'hen  the  parties  acknowledge  them- 
es bound  in  the  sum  of  $500,  to  be 
levied  severally  and  individually  of  their 
goods,  etc.,  respectively,  this  is  a  joint 
and  several  recognizance,  and  not  the 
eral  recognizance  of  each  of  the  par- 
3  for  that  sum.    Ellison  v.  State,  8  Ala. 
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§  34.  Bond,  Undertaking,  or  Recogi 
On  Appeal. 

S  35. Requisites  and  Validity  in  Gen< 

eral. 
Stating  Term  of  Court. — Under  Cr. 
Code,  §  4640,  allowing  persons  convicted 
before  a  justice  lo  appeal  on  giving  bond 
to  appear,  etc.,  and  §  4362,  prescribing 
the  form  of  bail  bonds,  and  making  a 
statement  of  the  term  of  court  at  which 
the  principal  is  to  appear  a  part  thereof, 
a  bond  on  appeal  from  a  conviction  be- 
fore a  justice  which  does  not  state  the 
term  of  court  at  which  the  principal  is 
to  appear  is  not  a  statutory  bond,  and 
hence  can  not  be  enforced  by  the  sum- 
mary remedy  for  the  enforcement  of 
siaiuiory   bonds.     Tolleson  v.    Slate,    130 

Ala.    159,    35    So.   997. 

S  38. AmendmentB,  and  New  or  Ad- 
ditional Bonds. 

Where  one  charged  with  a  criminal  of- 
fense was.  prior  to  trial,  released  on  bail, 
he  has  not  the  right,  afler  conviction  and 
sentence,  and  on  reversal  of  such  judg- 
ment, to  be  released  from  custody  by 
virtue  of  [he  former  bail  bond.  Ex  parte 
Williams,  32  So.  446,  114  Ala.  S9. 
S  37.  Deposit  in  Lieu  of  Bail. 

A  sheriff  has  no  right  lo  receive  money 
to  the  amount  of  the  bail,  and  discharge 
a  prisoner  in  his  custody.     Butler  v.  Fos- 
ter,  14   Ala.   3S3. 
g  38.  Rights  of  Sureties  over  Principal. 

"  'The  bail  may  keep  the  person  com- 
mitted lo  them  in  their  custody  for  their 
indemnity.  Or,  if  he  be  at  large,  they 
may  reseize  him  and  bring  him  before  a 
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raitted  to  prison.    And  this  they  may  do 
upon   a   Sunday.'     3    Com.    Dig.   3;   Cain 
V.  State,  55  Ala.  170."    Hammons  v.  State, 
59  Ala.  164,  16S. 
§  39.  Discharge  of  Sureties. 

See  post,  "Relief     from     Liability     or 
Forfeiture,"  §  43. 
g  S»  (1)  In  General. 

Lack  of  Indictment  and  Information. 
—The  obligation  of  the  sureties  on  a  bail 
bond  is  for  the  appearance  of  their  prin- 
cipal, and,  if  he  fails  to  appear,  the  bond 
is  forfeited,  whether  there  was  an  infor- 
mation or  indictment  against  him  or  not. 
State  V.  Kyle,  99  Ala.  356,  13  So.  53B. 


X  §§  34.39  (1) 

Arrest  in  Another  State— When  one 
released  on  a  bail  bond  goes  into  another 
stale,  and  is  there  confined  in  the  peni- 
tentiary for  another  crime,  whereby  his 
bond  is  forfeited,  his  bail  are  not  exon- 
erated. Cain  v.  Stjte.  55  Ala.  170;  State 
V.  Crosby,  114  Ala.  11.  22  So.  110.  See 
note  in  33  L-  R.  A..  N.  S.,  140. 

When  defendant  is  ordered  to  give  a 
new  bail  bond  because  the  first  is  insuffi- 
cient, and  is  ordered  into  custody  under 
Code,  §  4862.  for  failure  to  do  so.  his 
sureties  are  discharged  for  any  future 
default.     State  i'.  Posey,  79  Ala.  45. 

Reversal  of  Judgment. — If  the  under- 
taking of  bail,  instead  of  being  condi- 
tioned as  required  by  the  statute,  is  con- 
ditioned for  the  defendant's  appearance 
at  the  next  term,  "to  abide  the  judgment 
rendered  at  this  term,"  the  reversal  of 
that  judgment  by  the  appellate  court 
would  probably  discharge  the  sureties; 
but  this  defense  must  be  set  up  by  the 
plea  of  nul  tiel  record,  craving  oyer  of 
the  undertaking,  and  sustained  by  evi- 
dence from  the  record,  and  can  not  be 
taken  by  demurrer  to  the  sci.  fa.  Wil- 
liams •!■'.  State,  55  Ala.  71. 

Agreement  in  Undertaking. — Under 
Code  Ala.  1886,  §  4428,  providing  that  no 
bail  is  discharged  by  reason  of  there  not 
being  the  requisite  number  of  bail,  or  by 
reason  of  any  other  agreement  than  is 
expressed  in  the  undertaking,  an  under- 
standing at  the  time  a  bail  bond  is  given 
that  it  was  to  have  effect  only  until  a 
second  one  was  given  is  of  no  avail. 
Matthews  v.  State.  92  Ala,  89,  9  So.  740. 

Where  Principal  Indicted  for  Differ- 
ent Offense. — A  recognizance  to  answer 
to  an  indictment  for  perjury  will  not 
warrant  a  judgment  against  the  sureties 
for  the  failure  of  their  principal  to  ap- 
pear and  answer  to  an  indictment  for 
burglary.  Sureties,  in  such  a  case,  have 
a  right  to  stand  upon  the  terms  of  thetr 
contract.  Gray  v.  St^te,  43  Ala.  41,  cited 
in  note  in  38  L.  R.  A„  N.  E.,  327. 

The  sureties  of  one  bound  over  to  an- 
swer a  charge  of  manslaughter  are  liable 
for  his  appearance  to  an  indictment  for 
murder.     Gresham  v.  State,  48  Ala.  62S. 

The  death  of  the  principal  releases  the 
surety  from  a  compliance  with  the  obli- 
gation of  bail.  Pynes  i:  State,  45  Ala. 
52.  cited  in  note  in  23  L.  R.  A.,  N.  S., 
137. 
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When  accused  is  taken  into  custody 
b7  the  proper  officer,  he  is  no  longer  in 
the  custody  of  his  bail,  who  are  thereby 
discharged.  Miller  v.  State.  48  So.  360, 
158  Ala.  73.  20  L.  R.  A.,  N.  S.,  861. 

Subsequent  IrreguUr  Arrest— When 
one  has  been  arrested  on  a  magistrate's 
warrant  and  bail  taken  for  his  appear- 
ance in  court,  a  subsequent  irregular  re- 
arrest for  the  same  offense  will  not  dis- 
charge the  bait.  Ingram  v.  State.  27 
Ala.  17. 

Where  a  person  accused  of  a  criminal 
offense  has  been  arrested  and  given  bail. 
his  subsequent  arrest,  on  another  charge. 
or  his  delivery  (after  escaping  from  his 
bail)  by  the  authorities  of  another  stale, 
on  the  requisition  of  the  governor,  when 
the  demand  does  not  appear  to  be 
founded  on  the  same  charge,  does  not 
discharge  his  bail.  Ingram  v.  State,  27 
Ala.  17. 

Sureties  on  a  bail  bond,  who  do  not 
surrender  the  principal  after  his  convic- 
tion and  imprisonment  on  another  in- 
dictment, are  liable  where  he  escapes  and 
does  not  appear  for  trial  on  the  charge 
on  which  such  bond  was  given;  Code.  §§ 
4427.  4429,  providing  that  bail  are  bound 
for  the  appearance  of  the  principal  from 
day  to  day  until  he  is  discharged,  and 
that  they  may  at  any  time  exonerate 
themselves  by  surrendering  the  principal. 
State  V.  Crosby,  22  So.  110.  114  Ala.  11. 

Erasure  of  Co-Surety's  Nam&— The 
sureties  in  a  bond  for  the  appearance  of 
one  under  indictment  having  become 
such  on  condition  that  the  acting  sher- 
iff, who  had  the  prisoner  in  charge,  should 
also  sign  as  surety,  they  are  discharged 
by  his  erasing  his  own  name  before  he 
approved  the  bond,  and  released  the 
prisoner.  King  v.  State.  81  Ala.  92,  8 
So.    159. 

g   S8    (a)    Continuance   or    Postponetnent 
of  Case. 

If  a  person  recognize  for  his  appear- 
ance at  a  particular  time  of  court,  to  an- 
swer, elc,  and  no  proceedings  are  had 
in  the  case  at  such  term,  the  accused  is 
discharged  from  his  recognizance.  Good- 
win V.  Governor,  1  Stew.  &  P.  465. 

Where  a  person  is  bound  over  on  pre- 
liminary examination  to  appear  at  the 
next  term  of  the  circuit  court,  and  from 


term  to  term  thereafter  until  discharged 
by  law,  if  no  indictment  is  found  against 
him  at  that  term  of  court,  no  forfeiture 
taken,  and  the  case  not  continued  for 
further  investigation,  the  sureties  on  the 
recognizance  are  discharged.  Rogers  v. 
Slate.  79  Ala.  59. 

Where  Case  ReKularly  Entered  and 
Continuance  Duly  Hade. — When  a  de- 
fendant, upon  a  preliminary  investiga- 
tion, is  bound  over  to  await  (he  action 
of  the  grand  jury,  and  his  recognizance 
is  continued  for  his  appearance  at  the 
next  term  of  the  court,  and  from  term  to 
term  thereafter  until  discharged  by  law, 
the  failure  of  the  grand  jury  at  the  next 
term  of  said  court  to  prefer  an  indict- 
ment against  him  does  not  discharge  the 
sureties,  when  it  appears  that  the  case 
against  the  defendant  was  regularly  en- 
tered on  the  docket,  and  the  order  of 
continuance  was  duly  made.  Stale  i: 
Fuller,  30  So.  506.  128  Ala,  45. 

An  undertaking  of  bail,  under  Rev. 
Code,  S  4305,  on  suspension  of  judgment 
of  conviction  pending  error  or  appeal, 
binding  the  defendant  lo  appear  at  the 
next  term  to  "abide  ihe  judgment  ren- 
dered." in  effect  binds  him  to  appear,  not 
only  at  ihe  next  succeeding  term,  but  at 
any  subsequent  term  to  which  the  case 
may  be  continued  until  decided  by  the 
appellate  court.  Williams  r.  State.  S5 
Ala.  71. 

Where  Indictment  Found,— A  recogni- 
zance conditioned  that  the  party  charged 
will  appear  and  answer  to  the  indictment 
to  be  preferred  against  him  at  a  named 
term  of  Ihe  court,  and  not  depart  there- 
from without  leave,  may  be  extended 
at  any  subsequent  term,  if  an  indictment 
is  preferred  and  found  at  that  term.  El- 
lison I'.  State,  8  Ala.  273, 
§  40.  Breach  or  Fulfilbnent  of  Condition 
of  Bond,  Undertaking  or  Recogni- 
zance. 

Sureties  on  a  bail  bond  can  only  be  dis- 
charged from  liability  by  the  appearance 
of  their  principal  according  to  the  con- 
dition of  the  recognizance,  or  by  some 
intervening  act  of  God.  or  of  the  law  of 
the  state,  or  of  the  obligee,  which  ren- 
ders performance  of  the  condition  im- 
possible. Ringeman  t'.  State.  34  So.  351, 
136  Ala.    131;    State  t:   Crosby,    114   Ala. 
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11,  22  So.  110,  111.  See  note  in  23  L-  R. 
A.,  N.  S.,  137. 

Sureties  can  be  finally  discharged  only 
in  one  of  two  ways — they  must  pay  the 
amount  of  the  bond,  or  the  judgment  of 
the  court  must  be  pronounced  in  their 
favor.  Bearden  v.  State,  B9  A)a.  81 
So.  755, 

Extent  of  Obligatioii. — ^The  appearance 
of  the  defendant  at  court  for  trial,  or 
presence  during  trial,  or  a  mistrial,  will 
not  operate  to  discharge  the  bail.  The 
obligation  of  a  proper  bait  bond  binds 
the  sureties,  at  least,  until  after  the 
diet  of  the  jury;  but,  when  the  sentence 
of  the  law  is  pronounced,  the  officer  of 
the  law  is  charged  with  its  due  ex 
tion.  The  bail  have  no  further  control 
over  the  custody  of  their  principal,  and 
can  not  be  longer  held  responsible. 
Hawk  V.  State,  B4  Ala.  466,  4  So.  690; 
Cain  V.  State,  55  Ala.  170;  Robinson  v. 
DickersOn,  108  Ala.  Ifll,  18  So.  729;  Ex 
parte  Williams,  lU  Ala.  29,  22  So.  446. 

Where  accused  was  in  court  at  the 
rendition  of  a  verdict  and  judgment 
against  him  for  a  felony,  he  thereby  im- 
mediately passed  from  the  custody  of  his 
bail  to  that  of  the  sheriff  under  an  im- 
plied order  of  the  court  by  which  his 
bail  were  discharged;  nor  could  they  be 
again  bound  by  the  subsequent  vacation 
of  the  judgment  and  the  granting  of  a 
new  trial,  and  an  order  that  defendant  be 
held  on  his  former  bond  until  discharged 
by  due  process  of  law.  Miller  v.  State, 
158  Ala.  73,  48  So.  360. 

"The  fact  that  the  defendant  appeared 
and  entered  on  the  trial  was  neither  the 
fulfillment  of  either  of  the  terms  of  the 
bond,  nor  did  it  answer  the  requirements 
of  the  statute,  and  that  his  escape  before 
the  trial  was  completed  authorized  the 
forfeiture."  Hawk  v.  State,  84  Ala.  466, 
4  So.  690;  Cook  V.  State,  91  Ala.  53,  8 
So.  686;  Cohely  v.  State,  129  Ala.  660, 
30  So.  905. 

§  41.  Proceedings  for  Fixing  Liability  or 

Forfeiture. 
§  4t  (1)  In  General 

As  to  civil  proceedings,  see  ante, 
"Proceedings  tor  Fixing  Liability  or 
Foreclosure,"  §  7. 

Code,  §§  4863,  4868,  providing  for  a 
conditional  judgment  on  an   undertaking 
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of  bail,  does  not  clothe  the  court  with 
an  absolute  power  of  discharging  or  fix- 
ing the  liability  of  bail;  nor  does  it  con- 
fer the  power  to  determine  questions  of 
fact  without  the  intervention  of  a  jury, 
on  which  the  validity  of  the  undertaking 
or  the  liability  may  depend.  Hammons 
r.  State,  59  Ala.  164. 

Evidcnca— Ad  tirissibility.  —  Physician's 
certificate  that  defendant  was  sick  on  a 
day  other  than  the  trial  day  was  properly 
excluded  at  the  hearing,  under  Code 
1907,  §  6355,  to  determine  whether  the 
forfeiture  of  his  bail  should  he  made  ab- 
solute. Carson  v.  State,  S  Ala.  App.  383, 
59  So.  719. 

Sufficiency. — Under  the  evidence,  held, 
that  the  trial  court's  judgment,  making 
absolute  the  forfeiture  of  defendant's  un- 
dertaking of  bail,  could  not  be  disturbed. 
Carson  v.  State,  5  Ala.  App.  283.  59  So. 
719,  730. 

§  41  (S)  Judgment   or   Record   of   Fore- 
closure. 

A  judgment  nisi  on  a  forfeited  under- 
taking of  bail  should  state  the  offense 
for  which  the  accused  was  indicted. 
Gresham  v.  State,  48  Ala.  625. 

It  is  no  objection  to  a  judgment  nisi 
on  a  forfeited  bail  bond  that  it  does  not 
show  that  any  indictment  has  been  found 
against  defendant,  where  the  heading  re- 
cites. "State  V.  H.  [Defendant].  Indict- 
ment for  burglary" — since  under  Code, 
§  4431,  great  particularity  is  not  required. 
Holcombe  v.  State,  99  Ala.  185,  12  So. 
794. 

A  judgment  nisi  in  the  form  pre- 
scribed by  Code,  §  3691,  to  which  is  pre- 
fixed the  name  of  the  case,  with  a  de- 
scription of  the  offense  charged,  and 
which  recites  that  the  recognizance  was 
conditioned  for  the  principal  defendant's 
ap  earance  "to  answer  the  case,"  suffi- 
ciently describes  and  identifies  the  ca;e. 
Cantaline  i'.  State.  33  Ala.  439. 

A  judgment  nisi,  on  a  forfeited  re- 
:ognizance,  which  does  not  specify  the 
charge  that  the  principal  recognizor  was 
called  to  answer,  is  insufficient  to  sup- 
port a  judgment  final.  Hall  v.  State,  IS 
Ala.  431. 

A  judgment  nisi  on  a  forfeited  recog- 

zance  recited  that,  the  recognizance 
was   entered    into   on   "Tuesday,   the   8th 
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day  of  the  term."  After  a  sci.  fa.  was 
issued  and  dismissed,  leave  was  granted 
on  the  solicitor's  motion  to  amend  the 
judgment  nisi,  nunc  pro  tunc.  By  di- 
rection of  the  court,  the  clerk  referred 
lo  the  judgment  nisi  of  the  preceding 
term,  and  erased  therefrom  with  his  pen 
the  recital  as  to  the  date,  and  interlined, 
"Wednesday,  the  9th  day  of  the  term." 
Held  that,  while  there  should  have  been 
a  new  entry  referring  to  the  original,  the 
mode  of  amendment  did  not  annul  the 
first  judgment  in  toto.  State  t:  Craig, 
12  Alai.  363. 

Where  a  recognizance  states  the  of- 
fense for  which  the  principal  recognizor 
has  undertaken  to  appear  and  answer, 
a  judgment  nisi  rendered  thereon  should 
substantiaJly  describe  the  offense,  or  re- 
fer to  it  so  that  the  recognizance  may 
be  identiiied.  Unless  it  is  thus  special, 
it  would  not  support  the  final  judgment, 
and  the  latter,  if  it  conformed  to  the  re- 
cognizance, would  vary  from  the  judg- 
ment nisi.     Faulk  v.  Sute.  9  Ala.  919. 

A  judgment  nisi  on  a  recognizance,  re- 
citing the  charge  to  he  "the  exhibition 
of  a  circus  without  first  obtaining  a  li- 
cense according  to  'law,"  can  not  be 
supported  under  a  statute  against  ex- 
hibiting "a  circus  for  hire,  pay.  or  emol- 
ument, without  a  license."  Badger  v. 
State,  5  Ala.  21. 

It  is  unnecessary  to  recite  the  recog- 
nizance in  the  judgment  nisi.  It  is  only 
necessary  to  show  that  the  accused  was 
required  in  court  to  answer  the  charge 
which  his  recognizors  have  stipulated  he 
should  answer,  and  the  consequent  for- 
feiture of  the  recognizance.  Therefore 
a  misrecital  of  the  recognizance  will  not 
avoid  the  judgment.  Howie  v.  State,  1 
Ala.  113. 

A  recital,  in  a  judgment  nisi,  that  the 
accused  was  called  to  answer  to  an  in- 
dictment for  forgery,  is  not  a  sufficient 
averment  of  the  breach  of  a  recogni- 
zance conditioned  that  the  accused  should 
appear  and  answer  a  charge  for  counter- 
feiting a  certain  draft  purporting  to  be 
drawn,  etc.     Howie  ^.  State.  1  Ala.  1J3. 

Necesdty  of  Fwfeiture  against  Prin- 
tipaL— Code  1878.  i§  4868,  4867,  authorize 
a  conditional  judgment  to  be  taken  in 
proceedings  to  enforce  a  forfeiture,  un- 
der certain  circumstances,  "against  the 
2  Ala  Dig— 11 


parties  to  the  undertaking."  a  form  for 
which  is  given,  and  provide  that  such 
judgment  may  be  made  hnal  by  a  notice 
of  its  rendition  to  each  of  defendants, 
or  in  case  of  two  returns  of  "Not  found" 
by  the  sheriff,  which  are  made  equal  to 
personal  service.  Section  4852,  relating 
to  the  same  subject  matter,  provides 
that  "the  undertaking  of  bail  binds  the 
parties  thereto  jointly  and  severally."  for 
the  appearance  of  defendant.  Held,  that 
a  forfeiture  may  be  taken  against  any 
one  or  more  of  the  obligors  in  an  un- 
dertaking of  bait,  with  or  without  the 
principal,  Kilgrow  v.  State,  76  Ala. 
101. 

Am.endment — Entry  Nunc  Pro  Tunc 
— A  judgment  nisi  on  a  forfeited  recog- 
nizance may  be  amended  even  after  a 
scire  facias  has  been  issued  thereon,  and 
the  appropriate  judgment  may  he  entered 
nunc  pro  tunc.  Browder  v.  State,  9  Ala. 
58;  State  v.  Craig.  12  Ala.  363. 

A  judgment  nisi  rendered  on  a  recog- 
nizance, When  it  does  not  conform  to  the 
recognizance,  may  be  amended  nunc  pro 
tunc.     Governor  z:    Knight,  8   Ala.  297. 
§  tt.  Relief  from  Liability  or  Forfeiture. 

See  ante,  "Discharge  of  Sureties,"  g  39, 

§  43.  In  General. 

§  4S  <1)  In  GcneraL 

When  Relief  Granted.— The  power  of 
the  court  to  determine  the  sufficiency  of 
the  excuse  for  the  default  at  a  former 
term  of  the  principal  in  a  bail  bond  is 
intended  to  be  exercised  only  when  the 
principal  appears,  submits  to  the  orders 
of  the  court,  and  can  be  held  to  answer 
the  indictment.  Hammons  v.  State.  59 
Ala.  164,  31  Am.  Rep.  13. 

Where  Judgment  against  Principal  Set 
Aside.— If  a  judgment  nisi  on  a  forfeited 
recognizance  is  set  aside  as  to  the  prin- 
cipal, on  his  plea  of  pardon,  it  can  not 
be  enforced  against  the  surely.  Hatch 
V.  State,  40  Ala.  718. 

Mitigation.— The  imprisonment  of  ac- 
cused in  another  state  would  authorize 
the  court  to  mitigate  the  judgment 
against  bail.     Cain  v.  State.  55  Ala.   170. 

On  making  final  a  judgment  against 
bail  the  court  may  reduce  it  according 
to  circumstances.  Cain  v.  State,  55  Ala. 
170. 

Remitting  Piwfeiture. — The    court    has 
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power  to  remit  a  forfeiture.  Hammons 
V.  State,  S9  Ala.  164,  31  Am.  Rep.  13, 
g  43  (1)  Applicatioa  and  ProceedinKS  for 
Relief. 
Plea — Sufficiency — Sickness. — A  plea,  in 
answer  to  a  judgment  nisi  against  a  prin- 
cipal and  the  sureties  in  a  bail  .bond, 
which  avers  that  the  principal's  condi- 
tion of  health  prevented  his  return  lo  the 
jurisdiction  when  [he  forfeiture  of  the 
bond  was  taken  but  does  not  aver  that 
he  could  not  have  appeared  without  im- 
minent peril  to  his  life  at  the  time  of  the 
return  term  o(  the  scire  facias,  is  bad. 
Ringeman  v.  State,  34   So.  351,  136  Ala. 

131. 

In  answer  lo  a  judgment  nisi,  the  sure- 
ties on  a  bail  bond  tiled  a  plea  alleging 
that  after  the  execution  of  the  bond  the 
'  principal  therein  was  so  ill  of  consump- 
tion that  it  became  necessary  to  the  pres- 
ervation or  prolongation  of  his  life  for 
him  to  go  to  another  state;  that  at  the 
time  forfeiture  was  taken  a  return  could 
not  have  been  made  without  serious  detri- 
ment to  his  health,  nor  without  imminent 
danger  to  his  life.  Held  not  to  aver  im- 
possibility of  appearance  by  the  princi- 
pal, resulting  from  an  act  of  God,  as  ill- 
ness, however  severe  and  critical,  is  not 
the  act  of  God  in  legal  contemplation. 
Ringeman  v.  State,  34  So.  351,  136  Ala. 
131. 

Sufficiency  of  Evidence — Sickness. — 
Physician's  certificate,  not  stating  that 
defendant  was  siclc  on  date  of  trial,  and 
testimony  of  defendant  alone  that  he  was 
sick  on  the  day  of  the  trial,  held  not  to 
require  forfeiture  of  his  oail  to  be  set 
aside.  Carson  v.  Slate,  5  Ala.  App.  283, 
59  So.  719. 
§  44.  —  Surrender  of  Principal. 

"Bail  may,  at  any  time;  before  they  are 
finally  discharged,  exonerate  themselves 
by  surrendering  the  defendant."  Bearden 
V.  State,  89  Ala.  21,  7  So.  755;  Cherokee 
County  V.  Kyle,  99  Ala.  2S6,  13  So.  633, 


n-law  right  to 
rest  accused  at  pleasure  without  process 
and    surrender   him.      Gray   v.    Strickland, 

50  So.    152,   163  Ala.   344. 

Code  190T,  S  6351,  authorizing  bail 
arrest  their  principal  on  a  certified  copy 
of  the  undertaking,  is  not  cumulative, 
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exclusive  of  the  common -law  remedy, 
authorizing  bail  to  arrest  their  principal 
without  process.     Gray  v.  Strickland,  163 

Ala.  344,  50  So.  1S2. 

Under  Code  1886,  g  4429,  providing  that 
bail  may  at  any  time  exonerate  themselves 
by  surrendering  the  defendant,  and  S  4430, 
providing  that,  lo  exonerate  the  bail,  the 
surrender  of  the  defendant  must  be  to 
the  sheriff,  and  the  sherifl  may  dis- 
charge him  on  his  giving  new  bail,  a  surety 
can  not  be  discharged  by  the  giving 
of  a  second  bond  without  the  surrender 
of    the    defendant       Matthews    v.    State, 

92  Ala.  89,  9  So.  740. 

Surrender  after  Forfeiture,— Where, 
after  forfeiture  for  failure  to  appear,  ac- 
cused is  surrendered  and  tried,  the 
surety  on  th»  bond  must  be  discharged. 
Bearden  v.  Stale,  89  Ala.  21,  7  So.  755. 

To  Whom  Surrender— Virfation  of 
Ordinance. — A  surety  on  an  appeal  bond, 
given  after  conviction  of  violating  a  mu- 
nic-pal  ordinance,  was  not  released  by 
surrendering  the  principal  lo  the  sheriff, 
instead  of  to  the  court  lo  which  the  prin- 
cipal was  bound  to  appear;  the  common 
lau',  and  not  the  statutes  relating  to  the 
surrender  of  the  principal  in  criminal 
cases,  being  determinative  of  the  surety's 
procedure  to  secure  release  from  such 
bond.     House  v.    Anniston,   5   Ala.  App. 

357,   59   So.  68fi. 

Where,  after  conviction  in  the  record- 
er's court  of  violating  a  municipal  ordi- 
nance, defendant  appealed  to  a  city  court, 
where  the  trial  was  to  be  de  novo,  the 
recorder's  court  no  longer  had  any  ju- 
risdiction; and  a  surety  on  defendant's- 
appeal  bond  was  not  released  by  deliv- 
ering him  to  the  city  authorities.  House 
V.  Anniston,  5  Ala.  App.  357,  59  So.  686. 
§  40.    Action  or  Scire   Facias  on   Bond, 

Undertaking,  or  RecogBizance. 
§    U.  Nature  and    Form    of  Rem- 

Natnre  of  Proceedings. — A  scire  facias, 
brought  to  recover  the  forfeiture  on  a 
recognizance,  is  a  civil  proceeding- 
Hatch  V.  State,  40  Ala.  718;  Hunt  v. 
State,  63  Ala.  196;  Peck  v.  State.  63  Ala. 
201. 


Form  of  Remedy. — A 
the  proper  remedy 
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on  a  forfeited     recognizance.       Lloyd  v. 
Sute,  Minor  3,4. 

A  scire  facias  on  a  forfeited  recogni- 
zance is  a  mere  notice  to  the  recognizor 
to  show  case  why  the  judgment  nisi 
should  not  be  made  final.  Hall  v.  State, 
IS  Ata.  431.  See  post,  "Process  and  Ap- 
pearance," §  51. 

"The  scire  facias  is  regarded  as  a  mere 
notice  to  the  parties  to  the  recognizance, 
to  show  cause  why  they  should  not  be 
subjected  to  the  payment  of  its  penalty; 
the  stale  may  call  upon  such  of  the 
parties  as  its  prosecuting  officer  may  se- 
lect, to  show  cause  and  allow  the  pro- 
ceedings to  be  silently  discontinued  as  to 
the  others.  See  iiowie  v.  State,  1  Ala. 
113."  Robinson  v.  State,  5  Ala.  706,  708. 
§  47.  Right  of  Action. 

The  remedy  by  sci.  fa.  upon  a  recog- 
nizance estreated  Is  given  by  statute,  and 
only  maintainable  upon  the  supposition 
that  the  liability  which  it  seeks  to  redress 
is  authorized  by  a  legislative  act.  The 
hypothesis  failing,  the  defendant  can  not 
be  charged.  Whitted  v.  Governor,  6 
Port.  335. 
S   4S.   Def«iMea. 

See  ante,  "Discharge  of  Sureties,"  S 
39;  "Relief  from  Liability  or  Forfeiture," 

!   42. 

§  48.  —'  Jtirisdiction  and  Venue. 

See  ante,  "Proceedings  for  Fixing  Li- 
ability or  Forfeiture,"  S  41. 

As  Dependent  on  Conditiotu  in  Bond. 
— The  power  of  the  court  to  try  a  de- 
fendant in  a  criminal  case  at  a  certain 
time  is  not  affected  by  the  fact  that  the 
sheriff  has  accepted  a  bail  bond  provid- 
ing for  his  appearance  at  court  on  a  day 
later  than  that  on  which  he  is  put  on  his 
trial,  since  the  jurisdiction  of  the  court  is 
not  dependent  on  the  condition  of  the 
iail  bond.  Ex  parte  Chandler,  114  Ala.  8, 
22  So.  285. 
§  SO. Partiea. 

See  post,  "Appeal  and  Error,"  §  57. 

Joint  and  Several  Liability. — Where 
judgment  nisi  is  rendered  on  a  forfeited 
recognizance,  the  scire  facias  may  be  ei- 
ther joint  or  several.  Howie  v.  State,  1 
Ala.  113;  Keipp  v.  State,  49  Ala.  337,  339. 

"The  proceeding  by  scire  facias   on  a 
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forfeited  recognizance  is  not  governed 
by  the  rules  which  apply  to  actions  pros- 
ecuted by  individuals.  Every  joint  judg- 
ment, bond,  etc.,  is  declared  by  statute 
to  be  joint  and  several  in  its  legal  effect, 
an,<l  process  may  be  sued  out  against  any 
one  or  more  of  the  parties  liable  thereon, 
yet,  if  suit  is  brought  against  all,  and 
service  of  process  perfected,  there  can 
be  no  discontinuance  as  to  one  'without 
putting  an  end  to  the  entire  case.  This 
enactment  has  never  been  considered  as 
applicable  to  a  recognizance  of  bail  in  a 
criminal  case,  whether  joint  or  several, 
nor  has  the  more  stringent  rule  of  the 
common  law  which  regulates  proceed- 
ings on  contracts  between  individuals." 
Robinson  v.  State,  S  Ala.  70&,  707. 
§    SI.    — —    Process  and  Appearance. 

As  to  civil  proceedings,  see  ante, 
"Process  and  Appearance,"  |  51. 

Form — Setting  Out  Judgment. — A 
scire  facias  on  a  judgment  nisi  on  a  for- 
feited undertaking  of  bail  should  set  out 
the  judgment  or  recite  it  substantially. 
Gresham  v.  State,  48  Ala.  62S. 

Service  ^  SufRciency. — Under  Code 
1876,  §  4866,  providing  that,  "if  the  no- 
tice is  not  served  on  any  of  the  parties 
to  the  undertaking,  such- other  notices  as 
are  necessary  may  from  time  to  time  be 
issued;  but  two  returns  of  'Not  found' 
by  the  proper  officer  are  equivalent  to 
personal  service,"  final  judgment  can  not 
be  rendered  against  the  principal  on  a 
bail  bond,  where  only  one  scire  facias 
has  been  issued,  and,  as  to  said  princi- 
pal, returned  "Not  found."  Hunt  v. 
State,  63  Ala.  196. 

By  the  third  section  of  the  statute  of 
1833  (Aik.  Dig.  122),  personal  service  of 
a  scire  facias  issued  on  a  recognizance 
against  bail  in  a  criminal  case  is  re- 
quired to  enable  the  state  to  recover. 
Hayter  v.  State,  7  Port.  156.  But  see. 
Badger  v.  State,  5  Ala.  21. 
§    St.   Pleading. 

6S   <1)    In  GeneraL 

Confonnity  to  Code  Forms. — In  pro- 
ceedings against  a  surely  on  a  bail  bond, 
;xact  or  literal  conformity  with  the 
IS  set  forth  in  5  703,  704,  and  707  of 
the  Code  is  not  required.  Grund  r 
State,  40  Ala.  709. 
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A  scire  facias  on  a  recosnizance  fol- 
lowing the  precedent  of  the  Code  is  suf- 
ficient.    Gooden  v.  State,  35  Ala.  430. 

In  scire  facias  against  bail  on  a  for- 
feited recognizance,  if  the  undertaking 
of  bail  is  described  in  the  judgment  nisi 
according  to  its  legal  effect,  though  not 
according  to  its  literal  terms,  there  is  no 
such  variance  as  will  support  a  demurrer 
to  the  sci.  fa.  setting  out  the  undertaking 
on  oyer.     Williams  v.  State,  55  Ala.  71. 

Oyer— Variance. — Under  the  Alabama 
statutes,  which  allow  a  sci.  fa.  without 
setting  out  the  recognizance,  the  defend- 
ant is  entitled  to  crave  oyer  of  the  recog- 
nizance upon  which  the  proceedings  are 
based,  and  to  demur  if  there  is  a  variance. 
Ellison  V.    State,  8   Ala.  373. 

After  judgment,  it  is  too  late  to  ob- 
ject that  there  is  a  variance  in  the  recog- 
nizance entered  into  and  that  set  out  in 
the  judgment  nisi  or  sci.  fa.  Shreeve  v. 
State,  11  Ala.  6T6. 

Demurrer.— The  sureties  on  a  forfeited 
recognizance  can  not,  by  a  demurrer 
Ihe  scire  facias,  test  the  legal  sufficiency 
of  the  indictment  against  their  principal. 
A  demurrer  to  the  scire  facias  can  reach 
no  further  than  the  recognizance  on  which 
the  judgment  nisi  js  founded.  State  v. 
Weaver.  18  Ma.  293;  Williams  v.  State, 
20  Ala.  63.  See  note  in  38  L.  R,  A..  N. 
S..  314. 

A  demurrer  will  not  lie  to  a  scire  facias 
against  the  sureties  on  a  bail  bond  be- 
cause the  offense  charged  in  the  indict- 
ment is  intentionally  injuring  telegraph 
wires,  while  it  is  described  in  the  capias, 
bail  bond,  and  scire  facias  as  malicious 
mischief.  Welch  v.  State,  36  Ala.  277, 
cited  in  note  in  38  L.  R.  A..  N.  S.,  325. 

Under  the  provisions  of  the  Code,  a  de- 
murrer does  not  lie  to  a  scire  facias 
against  bail  on  account  of  an  incorrect 
description  of  the  offense  in  the  under- 
taking of  bail,  when  the  undertaking  suf- 
ficiently identifies  the  pending  indictment. 
State  V.  Eldred,  31  Ala.  393,  cited  in  note 
in  38  h.  R.  A.,  N.  S.,  311. 

Where  a  judgment  nisi  has  been  ren- 
dered against  joint  and  several  recogni- 
zors, some  of  whom  have  regularly  exe- 
cuted and  acknowledged  the  recogni- 
zance, the  question  whether  the  others 
are  bound  as  recognizors  can  not 
raised  upon  a  joint  demurrer  to  a  s 


facias  against  all  the  parties  to  the  judg- 
ment nisi.     Hall  v.  State,  0  Ala.  827. 

§  n  (a)  Plea,  or  Aniwer,  Ctoh  Com- 
plaint and  Reply, 

PIcfr-Nul  Trial  Record.— In  scire 
facias  against  bail  on  a  forfeited  recog- 
nizance, if  the  undertaking  of  bail  is  de- 
scribed in  the  judgment  nisi  according 
to  its  legal  effect,  though  not  according 
to  its  literal  terms,  there  is  no  such  vari- 
ance as  wilt  support  a  plea  of  nul  tiel 
record.    Williams  v.  State,  55  Ala.  71. 

Plea— Arrest  of  Principal. — A  plea 
against  the  rendition  of  a  judgment  ab- 
solute on  a  forfeited  undertaking  of  bail, 
that  the  accused  appeared  at  the  court, 
and  was  arrested  on  a  capias  issued  by 
the  clerk  after  indictment  found,  with- 
out more,  is  subject  to  demurrer.  Mer- 
rill V.  State,  48  Ala.  82. 

§  n  (a)  Amendment. 

"In  Governor  v.  Knight,  8  Ala.  a97, 
it  was  held  that  a  judgment  nisi  which 
did  not  conform  to  the  recognizance, 
may  be  amended  nunc  pro  tunc,  so  that 
a  second  scire  facias  might  issue  after 
the  lapse  of  a  term,  and  after  one  issue  - 
on  the  defective  judgment,  had  been 
quashed.  So  in  Browder  v.  State.  S  Ala. 
58,  it  was  determined  that  an  irregular 
judgment  nisi  upon  a  recognizance  may 
be  vacated  and  set  aside  even  after  a 
scire  facias  has  been  issued  thereon,  and 
the  appropriate  judgment  may  be  en- 
tered nunc  pro  tunc.  These  citations 
very  fully  establish  that  a  judgment  on  a 
recognizance,  like  all  others,  is  amend- 
able, where  the  record  furnishes  any- 
thing to  amend  by."  State  v.  Craig.  12 
Ala.  363,  365. 
§   B3.  Evidence. 

See  ante,  "Application  and  Proceed- 
ings for  Relief,"  %  43  (2). 

Admissibility — Approval  of  Bond. — 
The  fact  of  the  approval  of  an  undertak- 
ing of  bail  may  be  proved  otherwise 
than  by  the  indorsement  thereon  "Ap- 
proved," as  by  proving  that  it  was  signed 
in  the  presence  of  the  magistrate,  who 
look  possession  thereon  and  discharged 
the  accused  from  custody,  and  that  the 
undertaking  was  subsequently  found  on 
file  in   the  court   to  which  it  bound  the 


■jGoogle 


§§  53-56  Ba 

principal  to  appear.  Ozeley  v.  State.  59 
Ala.  94. 

To  Show  Hatter  to  Which  Undertak- 
mg  Applicable. — Where  an  undertaking 
of  bail  stipulates  that  the  principal  shall 
appear  at  the  next  term  of  the  circuit 
court,  and  then  from  term  to  term  until 
discharged,  "to  answer  to  an  indictment 
in  said  court  against  him,"  but  does  not 
otherwise  describe  the  indictment,  the 
state  may,  under  Code,  §  3679,  providing 
for  forfeiture  of  a  recognizance,  prove 
to  the  court  "the  particular  case  or 
matter"  to  which  the  undertaking  is  ap- 
plicable. Vasser  V.  State,  32  Ala.  586, 
cited  in  note  in  38  L.  R.  A.,  N.  S.,  310. 

On  scire  facias  against  bail,  where  the 
offense  charged  in  the  indictment  is  for 
intentionally  injuring  telegraph  wires, 
while  that  described  in  the  capias,  bail 
bond,  and  scire  facias  is  malicious  mis- 
chief, the  capias  and  bail  bond  are  ad- 
missible in  evidence,  as  also  is  parol  tes- 
timony showing  their  connection  with 
the  indictment.  Welch  v.  State,  36  Ala. 
277,  cited  in  note  in  38  L.  R.  A.,  N.  S., 
325. 

Where  a  recognizance,  or  undertaking 
of  bail,  taken  by  a  justice  of  the  peace, 
is  conditioned  for  the  appearance  of  the 
principal  at  the  next  term  of  the  circuit 
court,  "to  answer  any  indictment  found 
against  him,"  not  specifying  or  referring 
to  any  particular  offense,  parol  evidence 
can  not  be  received,  in  a  proceeding  by 
scire  facias  against  the  bail,  to  connect 
the  recognizance  or  undertaking  with 
any  particular  case.  State  V.  Whitley, 
40  Ala.  728,  distinguishing  State  v.  El- 
dred,  31  Ala.  393.  and  Vasser  v.  State, 
32  Ala.  5S6,  cited  in  note  in  38  L.  R.  A., 

N.    S.,    310. 

Sufficiency— Execution  of  Bond. — On 
the  rendition  of  judgment  linal  against 
obligors  on  a  forfeited  bail  bond,  taken 
and  approved  by  a  justice  of  the  peace 
for  the  appearance  of  the  principal  at 
the  circuit  court,  sci.  fa.  having  duly  is- 
sued to  them  to  appear  and  show  cause 
why  judgment  final  should  not  be  ren- 
dered, no  further  proof  of  the  execution 
of  the  bait  bond  is  required,  where  it  is 
in  proper  form,  than  the  bond  itself, 
property  signed  by  the  justice  who  took 
and  approved  it.  Gresham  v.  State,  48 
Ala.  625. 
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§    S4.   -^—    Damages. 

Rev.  Code,  §  4358,  authorizes  the  court, 
when  judgment  is  made  final  against 
bail,  to  make  it  absolute  for  the  full 
amount  of  the  penalty,  or  for  any  part 
thereof,  according  to  the  circumstances 
of  the  particular  case.  Cain  v.  State,  55 
Ala.  170. 

Judgment  can  not  be  rendered  against 
the  sureties  on  a  recognizance  for  a  sum 
greater  than  the  penalty.  State  v.  Hin- 
son.  4  Ala.  671. 

A  judgment  may  be  rendered  for  the 
penalty  of  a  recognizance,  although  it 
exceed  the  forfeiture  which  the  taw  im- 
poses, upon  the  conviction  of  the  prin- 
cipal recognizor  of  the  offense  charged. 
Badger  v.  State,  5  Ala.  21. 
§    88.  Trial. 

Discontinuance.— A  scire  facias  on  a 
forfeited  recognizance  is  not  discontin- 
ued by  an  unexplaned  failure  of  the  court 
to  take  action  for  one  or  more  terms. 
Hunt  V.  State,  63  Ala.  196. 

In  a  proceeding  on  a  forfeiture  of  bail 
there  is  no  discontinuance  if  the  court 
chooses     to  make       the     judgment  final 
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of  the  judgment  nisi,  without  waiting  lor 
two  returns  of  "Not  found"  against  the 
principal.     Keipp  v.  State,  49  Ala.  337. 

Dtetennination  of  Issues. — In  scire 
facias  on  a  forfeited  bail  bond,  the  issues 
are  to  be  decided  by  the  court.  Code,  §§ 
4867,  4868.  State  V.  Posey,  79  Ala,  45, 
§  fi6.  —  -  Judgment  and  Enforcement 
Thereof. 

Validity  in  General. — If  a  judgment  on 
a  forfeited  recognizance  describes  it  so 
that  the  particular  sum  for  which  each 
recognizor  is  bound  and  the  nature  of 
his  undertaking  is  shown,  and  the  judg- 
ment charges  each  to  the  extent  of  his 
liability,  and  no  further,  there  is  no  error. 
Smith  V.  State,  7  Port.  492. 

An  indictment  for  adultery  described 
the  defendant  as  "Caroline  T."  The  re- 
cognizance was  signed  "Lucinda  Kather- 
ine  T."  The  judgment  nisi  recited  that 
the  court  was  satisfied  that  Caroline  T. 
had  signed  her  bond  as  "Lucinda  Kather- 
ine  T."  The  scire  facias  issued  on  the 
judgment  was  directed  to  "Cornelia  T.," 
and   the   final     judgment      was     rendered 


■jGoogle 


§§  S6-57 


against  "Caroline  T.,  who  sigcied  her 
bond  'Lucinda  Katherine  T.'"  Held. 
that  there  was  no  such  error  in  the  pro- 
ceedings as  would  be  available  to  the 
recognizors,  on  a  motion  to  have  the 
judgment  set  aside,  lolison  v.  State,  39 
Ala.  103, 

Where  the  judgment  final  recites  the  is 
sue  of  an  alias  scire  facias,  returnakli 
to  the  term  at  which  said  judgment  was 
rendered,  which  was  the  term  next  aftei 
that  at  which  the  original  scire  (acia; 
was  returned,  as  "Not  found,"  this  is 
sufficient  to  support  the  final  judgment 
al'hough  the  alias  writ  is  not  set  out  it 
the  record,  and  the  dale  of  its  issue  i) 
left  blank  in  the  judgment.  Cantalint 
I'.   State.  33  Ala.  439. 

Showing  Default  of  SurctieB.— In  scire 
facias  against  hail  for  the  failure  of  thf 
principal  to  appear  in  accordance  witl' 
the  condition  of  their  bond,  it  is  not  nec- 
essary that  a  final  judgment  should  show 
that  the  sureties  were  called  and  made 
default.     Richardson  v.  State.  31  Ala.  347. 

Ab  to  Trial  of  Principal.— The  judg- 
ment upon  a  recognizance  should  show 
that  (he  party  charged  with  an  offense 
was  required  to  answer  the  charge  spec- 
ified therein.     Farr  v.  State,  6  Ala.  794. 

Particularity  Requiicd  —  In(£ctment 
Found. — It  is  no  objection  to  a  judgment 
nisi  and  scire  facias  on  a  forfeited  bail 
bond  that  they  do  not  show  that  any  in- 
dictment has  been  found  against  defend- 
ant, where  the  heading  recites.  "Slate 
T'.  H..  [defendant).  Indictment  for  bur- 
glary"—since,  under  2  Code,  g  4431,  great 
particularity  is  not  required.  Holcombe 
r.  Slate,  99  Ala.  18S.  12  So.  794. 

Nisi  Prius  Proceedings. — Final  judg- 
ment can  not,  under  Code  1876,  §  4863. 
be  rendered  against  the  sureties  on  a 
bail  bond,  unless  they  have  had  a  chance 
to  appear  to  show  cause  why  the  judg- 
ment nisi  should  not  be  made  absolute, 
and  the  sci.  fa.  should  be  so  framed. 
Hunt  V.  State,  83  Ala.  196. 

A  judgment  nisi  on  a  forfeited  bond 
which  recites,  that  the  defendant,  to  se- 
cure whose  appearance  such  bond  was 
executed,  "being  called,  came  not,  but 
made  default,"  without  specifying  the 
particular  charge  that  he  was  called  to 
answer,  is  fatally  defective,  and  a  judg- 


ment final  rendered  thereon  is 
Lindsay  v.  State,  19  Ala.  43. 

Joint  and  Several  Judgment^ — Final 
judgment  on  a  forfeited  recognizance 
must  be  joint  or  several,  according  to 
the  liability  of  the  parties.  Howie  v. 
State,   1  Ala.  113. 

Although  a  sci,  fa.  issued  upon  a  judg- 
ment nisi  on  a  recognizance  be  served 
upon  all  the  recognizors,  the  state  may 
take  judgment  against  a  part  only,  and 
allow  the  proceedings  to  be  silently  dis- 
continued as  to  the  others.  Robinson  v. 
Slate.  5  Ala.  706. 

CompronUBe  after  Final  Judgment. — 
After  rendering  of  a  final  judgment  in  a 
forfeited  bail  bond,  the  prosecuting  at- 
torney can  not  make  any  compromise  in 
settlement.      Dunkin    v.    Hodge,    46    Ala. 

§  S7. Appeal  and  Error. 

Parties  to  Writ  of  Error.- Where  re- 
cognizors are  bound  in  several  sums  in 
one  recognizance,  and  several  judgments 
are  rendered  against  ihem,  they  can  not 
join  in  the  prosecution  of  a  writ  of  error; 
but  where  a  joint  writ  is  sued  out  by 
them,  it  may  be  amended  under  the  act 
of  1843.  "To  authorize  the  amendments 
of  writs  of  error,"  by  striking  out  one  of 
their  names,  and  then  it  will  remove  the 
cause  as  to  the  other.  Farr  v.  State, 
6  Ala.  794. 

On  final  judgment  being  rendered  on 
a  forfeited  recognizance,  all  subsequent 
proceedings,  including  a  writ  of  error, 
must  be  either  joint  or  several,  accord- 
ing to  the  form  of  judgment.  Howie  v. 
State,  1  Ala,  113. 

Record. — The  undertaking  of  bail,  un- 
less made  so  by  plea  or  by  bill  of  excep- 
tions, is  no  part  of  the  record,  in  sci. 
fa.  against  bail  on  a  forfeited  recogni- 
zance.    Hendon  v.  State,  49  Ala.  380. 

Where  a  judgment  by  default  has  been 
rendered  against  bail  in  a  criminal  case, 
a  revising  court  will  not  look  to  a  recog- 
nizance found  in  the  transcript,  as  a  part 
of  the  record.     Robinson  v.  State,  5  Ala. 

706. 

.\  recognizance  copied  into  the  tran- 
s-ript  by  the  clerk,  but  not  made  part 
of  the  record  by  exceptions  or  appropri- 
ate reference,  can  not  be  looked  to  as 
a  part  of  the  record  of  the  proceedings 
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against  bail  on  their  forfeited  undertak-' 
ing.     Cantaline  v.  State.  33  Ala.  439. 

Prenunptioas  on  AppeaL — After  judg- 
ment  without  objection  on  a  forfeited 
nn'^erlaking  of  bail  in  case  of  felony, 
which  was  approved  by  the  sheriff,  it  will 
be  presnmed  that  he  was  authorized  to 
do  so  by  the  proper  court.  Dunkin  v. 
Hodge,  48  Ala.  SE3. 

Questiona  Not  Raised  in  Lower  Court. 
— Upon  an  application,  after  issue  of  a 
scire  facias,  for  judgment  final  against 
obligors  in  a  forfeited  bail  bond  taken  by 
a  justice  of  the  peace,  no  other  proof  of 
execution  of  the  bond  is  necessary,  in  the 
first  instance,  than  the  production  of  the 
bond  itself,  signed  and  approved  by  the 
justice.  If  the  obligors  did  not  execute 
it,  this  is  matter  of  affirmative  defense, 
which  must  be  pleaded  and  proved  be- 
low, and  can  not  be  set  up  for  the  first 
time  on  appeal.  Gresham  v.  State,  48 
Ala-  625. 

Prejudicial  Error— Hintitcs  of  Cleric — 
WbeD  an  undertaking  of  bail  is  forfeited, 
and  a  sci.  fa.  thereon  is  returned  exe- 
cuted as  to  the  sureties,  but  not  found 
as  to  the  principal;  and  a  judgment  final 
is  thereupon  rendered  against  the  sure- 
ties, which  is  set  aside  on  a  subse- 
quent day  of  the  term;  and  neither  said 
final  judgment,  nor  the  order  setting  it 
aside,  is  entered  on  the  minutes  by  the 
clerk — the  refusal  of  the  court,  at  a  sub- 
sequent term,  to  require  the  clerk  to 
enter  these  matters  on  the  record  is  not 
a  matter  of  which  the  sureties  can  com- 
plain, on  appeal  from  a  final  judgment 
afterwards  rendered  against  them.  Hen- 
don  V.    State,  49  Ala.   380. 

Affirmance— Abaence  of  Trantcript. — 
The  judgment  in  proceedings  for  for- 
feiture of  bail  on  defendant's   failure  to 
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appear  at  the  time  fixed  in  the  bond  can 
not  be  affirmed  merely  on  a  certificate 
taken  out  by  the  state,  in  the  absence  of 
a  transcript  of  the  proceedings'  in  the 
record.     State  v.  Lowry,  29  Ala.  44. 

Reversal— Judgment  — Joint  Liability. 
— When  a  judgment  is  erroneously  en- 
tered severally  against  the  parties  bound 
by  a  joint  recognizance,  the  entire  pro- 
ceedings as  to  all  the  parties  will  be  re- 
versed upon  a  writ  of  error  sued  out  by 
one  only,  and  the  cause  remanded,  that 
its  unity  may  be  preserved.  Ellison  v. 
State,  8  Ala.  273,  274. 
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state  for  the  use  of  a  county, 
on  a  forfeited  bait  bond,  is  a  civil  action, 
and,  on  judgment  against  it,  costs  may 
be  taxed  against  the  county,  under  Code 
Ala.  1886,  |§  2837,  3128,  which  provides 
for  Che  taxation  of  costs  in  favor  of  the 
successful  party  in  all  civil  actions. 
Coosa  Co.  r.  Parker,  83  Ala.  269,  3  So. 
552. 

Clay's  Dig.,  p.  236,  provides  for  certain 
fees  of  counsellors,  etc.,  for  prosecut- 
ing or  defending  a  suit  in  a  county 
court,  etc.,  and  Id.,  p.  575,  relative  to 
county  tanes,  in  §  94,  provides  that,  for 
the  purpose  of  providing  a  fund  to  de- 
fray county  expenses  the  sum  of  etc., 
shall  be  taxed  in  the  bill  of  costs  on  all 
suits  hereafter  commenced,  etc.,  and  paid 
into  the  treasury,  etc.  Held,  that  it  is 
irregular  to  tax  an  attorney's  fee  and  the 
county  tax  upon  a  judgment  nisi  on  a 
recognizance  in  a  criminal  case,  when  the 
judgment  is  afterwards,  at  the  same 
term,  set  aside  on  condition  that  all 
costs  shall  be  paid.  Weisstnger  v.  State, 
11  Ala.  540. 
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BAILMENT. 

§     1.  Nature  and  Elements  in  General, 

§     2.  Particular  Forms  of  Bailment. 

§     3.  Validity  in  General. 

§     4.  Delivery  and  Acceptance. 

§     5.  Title  and  Rights  to  Property. 

§     6.  In  General. 

§     7. Estoppel  of  Bailee  to  Deny  Title  of  Bailor. 

§     8.  Care  and  Use  of  Property,  and  Negligence  of  Bailee. 

§    y.  In  General. 

§  10.  Bailments  for  Sole  Benefit  of  Bailor. 

§  II.  Bailments  for  Mutual  Benefit. 

§  12,  Conversion  by  Bailee. 

§  13,  Compensation  and  Lien  of  Bailee. 

§  14.  Compensation  of  Bailor  for  Use  of  Property. 

§  I,^.  Rights  and  Liabilities  as  to  Third  Persons. 

§  16.  Termination. 

§  17.  Redelivery  of  Property. 

§  18.  Actions  between  Bailor  and  Bailee, 

§  19.  Nature  and  Form. 

§  20.  Conditions  Precedent. 

§  21.  Defenses. 

§  22.  Time  to  Sue,  and  Limitations. 

§  23.  Pleading. 

§  24.  Evidence. 

§  25.  Damages. 

§  26.  Trial. 

§  27.  Judgment  and  Review. 

§  28.  .Actions  by  or  against  Third  Persons. 

Cross  References. 

See  the  titles  B.ANKS  AND  B.ANKIXG;  DEPOSITARIES;  PLEDGES;  TROVER 
AND  CONVERSION;  WAREHOUSEMEN. 

.'\s  to  particular  species  of  bailments,  and  bailments  incident  to  particular  occupa- 
tions, see  the  titles  BANKS  AND  BANKING;  CARRIERS;  DEPOSITARIES; 
FACTORS;  INNKEEPERS;  PLEDGES;  SLAVES;  WAREHOUSEMEN.  As  to 
conditional  sales,  see  tbe  title  SALES.  As  to  embezzlement  of  bailees,  see  the  title 
EMBEZZLEMENT.  As  to  larceny  by  bailee,  see  the  title  LARCENY.  As  to  deti- 
nue for  recovery  of  property,  see  the  title  DETINUE.  As  to  conversion  of  animals 
hired,  see  the  thie  ANIMALS.    As  to  liens,  see  the  title  LIENS. 


§    I.    Nature  and  Elements  in  General 

Definition  and  Nature. — Bailment  is  a 
term  of  very  large  signification,  and  is 
defined  as  "a  delivery  of  goods  in  trust, 
upon  a  contract,  express  or  implied,  that 
the  trust  shall  be  executed,  and  the  goods 
returned  by  the  bailee,  as  soon  as 
purposes  of  the     bailment  shall     be 


swered."     2  Kent  5S9.     Watson  v.  Slate, 
70  Ala.   13.  14. 

Judge  Story  defines  a  bailment  as  "a 
delivery  of  a  thing  in  trust  for  some  spe- 
cial object  or  purpose,  and  upon  a  con- 
tract, express  or  implied,  to  conform  to 
the  object  or  purpose  of  the  trust,"  Wat- 
son V.  State,  70  Ala.  13,  14. 
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A  bailment  is  qualified,  limited,  or  spe- 
cial property,  in  a  thing  capable  of  ab- 
solute ownership.  Magee  v.  Toland,  8 
Port-  38.    See  Cartlidge  v.  Slone,  124  Ala. 

S96,   26   So.  918. 

A  bailment  is  treated  in  equity  as  a 
trust,  but  the  reason  seems  to  be  to  en- 
able the  beneficiary  to  recover  the  fund 
which,  in  law,  he  might  not  be  able  to 
do  on  account  of  want  of  privity  in  the 
Henry  v.   Porter,  4fi  Ala.  293. 


Contract  Essential. — "A  bailment  is  a 
contract,  and  its  terms,  and  the  rights 
and  liabilities  of  the  bailor,  and  bailee, 
depend  on  the  agreement  of  the  parties. 
As  the  third  persons,  a  special  property 
is  incident  to  the  possession  of  the  bailee, 
which  enables  him  to  protect  the  thing 
bailed,  from  injury  by  mere  wrongdoers, 
or  to  recover  it  from  them."  Calhoun 
i:  Thompson,  56  Ala.  166,  171. 

To  make  out  a  case  of  bailment,  there 
must  be  a  contract,  either  expressed  or 
implied,  and  the  mere  taking,  by  an  over- 
seer, of  cotton  seed  left  by  the  former 
occupant  on  the  plantation  of  the  em- 
ployer of  the  overseer,  and  the  use  of  it 
by  his  direction,  will  not  support  a  dec- 
laration by  the  owner  of  the  cotton  seed 
against  the  overseer,  for  the  value  of  it, 
as  upon  a  bailment  to  him.  Bohannon 
V.  Springfield,  8  Ala.  789. 

Bailment  Distrnguished  from  Other 
Transactions. — When  a  landlord  pur- 
chases a  mule,  and  delivers  it  to  his 
tenant,  to  be  used  in  the  cultivation  of 
crops  on  the  rented  lands;  promising  to 
sell  the  mule  to  the  tenant  when  the  lat- 
ter may  be  able  to  buy  it,  but  specifying 

a  conditional  sale,  but  is  a  mere  bailment, 
with  a  privilege  to  the  tenant  of  purchas- 
ing, which  he  may  or  may  not  exercise  at 
his  option;  and  a  purchaser  from  the  ten- 
ant, without  notice  of  the  bailment,  ac- 
quires no  title.  McCall  v.  Powell,  64  Ala. 
254.    See  the  title  SALES. 

What  Constitutes  a  Bailment  in  Gen- 
CfaL — "A  person  becomes  a  bailee  for 
hire  when  he  takes  property  into  his  care 
and  custody  for  a  compensation."  Prince 
V.  Alabama  State  Fair,  106  Ala.   340,  17 

So.  449,  450. 

Where  title  to  goods  has  passed,  but 
they  remain  in  the  custody  of  the  seller. 
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he  is  presumptively  a  mere  bailee  and 
liable  for  their  safe  keeping  and  delivery 
as  a  bailee.  Cook  &  Laurie  Contracting 
Co.  V.  Bell  (Ala.),  S9  So.  373. 

An  administratrix,  who  was  the  sole 
distributee  of  her  intestate's  estate,  de- 
livered a  part  of  it  to  her  married  daugh- 
ter, and  took  from  her  and  her  husband 
a  receipt  reciting  that;  "Said  property 
to  be  used  and  employed  by  us  for  our 
sole  use  and  benefit,  but  nevertheless  to 
be  subject  to  her  order,  and  to  be  re- 
turned whenever  she  may  make  demand 
of  us,  until  the  day  of  final  settlement  of 
said  estate.  Without  recourse  to  said 
property  being  rendered  necessary  tn  or- 
der to  pay  off  the  debts  and  claims 
against  said  estate,  and  when  the  rights 
of  said  [administratrix]  as  sole  heir  to 
said  estate  shall  accrue  to  her,  she  will 
substitute  for  this  instrument  such  other 
conveyance  as  she  may  deem  proper." 
Held,  that  the  transaction  was  a  mere 
bailment,  determinable  on  the  adminis- 
tratrix's demand  at  any  time  before  the 
final  settlement  of  the  estate,  subject  to 
the  provision  for  the  substitution  of  an- 
other conveyance,  if  the  property  was 
not  needed  for  the  payment  of  debts. 
English  V.   McNair,  34  Ala.  40. 

Since,  to  constitute  a  bailment,  there 
must  be  a  contract,  either  express  or  im- 
plied, evidence  of  the  mere  taking,  by 
an  overseer,  of  cotton  seed  left  by  the 
former  occupant  on  a  plantation  of  the 
overseer's  employer,  and  the  use  of  it 
by  his  employer's  direction,  will  not  sup- 
port a  declaration  by  the  owner  of  the 
cotton  seed  against  the  overseer  for  the 
value  of  it,  as  upon  a  bailment  to  him. 
Bohannon  v.  Springfield,  9  Ala.  789. 

Vendee  Disaffirming  Sale. — A  vendee, 
seeking  the  rescission  of  a  contract  for 
fraud,  who  retains  the  possession  of  the 
property  after  an  offer  to  return  or  a 
tender  with  a  view  to  redelivery,  is 
merely  the  bailee  of  the  vendor.     Dill  v. 

Camp.    33   Ala.   240, 

Vendor  in  Possession     after     Sale. — A 

vendor  who,  after  the  payment  of  the 
purchase  money,  agrees  to  store  and 
protect  the  property  sold,  and,  when 
called  upon,  to  deliver  it  at  a  specified 
place,  is  a  bailee.  Oakley  v.  State.  40 
Ala.  372. 
Title  of  Parties. — Neither  the  bailor  or 
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bailee  of  a  personal  chattel  has  an  abso- 
lute property  in  the  chattel.  The  prop- 
erty in  both  is  qualilied,  and  each  of 
them  is  entitled  to  his  action,  if  the  goods 
be  damaged  or  taken  away.  The  bailee, 
on  account  of  his  possession,  and  the 
bailor  because  the  possession  of  the 
bailee  is  immediately  his  possession. 
Magce  I'.  Toland,  8  Port.  36. 
§   2.   Particular  Forms  of  Bailment. 

Mutuum.^".\  mutuum  is  created,  when 
the  identical  thing  bailed  is  not  to  be  re- 
turned, but  another  thing  of  the  same 
nature,  kind  or  value."  Derrick  v.  Baker, 
0  Port.  363,  363. 

Hiring. — "Hiring  is  a  known  species  of 
bailment,  and  one  of  its  distinguishing 
characteristics  is  that  it  is  never  gratui- 
tous; it  is  always  a  reward  or  compensa- 
tion." Learned-Lctcher  Lumber  Co,  v. 
Fowler,  103  Ala.  169,  19  So.  396,  338. 

■'The  hirer  of  chattels  for  a  terra  is  a 
bailee,  doubtless,  but  of  a  particular  class 
or  kind.  The  trust  created  is  not  exclu- 
sively for  the  benefit  of  the  bailor,  but 
rather  for  his  own  benefit."  Waison  v. 
State,  70  Ala.  13,  IS. 

Questiona  of  Law  and  Fact.— Where 
the  evidence  showed  that  no  charge  was 
customarily  made  by  a  steamboat  for 
carrying  cash  letters  unless  a  receipt  was 
demanded,  it  was  proper  to  leave  to  the 
jury  the  question  whether  the  letters  in- 
volved in  the  suit  were  of  the  paid  class. 
Knox  r.  Rives,  14  .Ala.  249,  68  Am. 
Dec.  97. 
§   3.   Validity  in  OeneraL 

Recording     Contract— Although       the 
borrower   may  have   had    the 
possession     of  chattels     for  more     t 
three  years,  without  the  registration 
quired  by  the  second  section  of  the  s 
ute  of  frauds,  yet,  if  the  t 
the  possession  of  them  before  a  creditor 
acquires  a  lien  upon  them,  they  can  not 
be  subjected  to  the  payment  of  the  bor- 
rower's   debts,      Pharis  i-.    Leachman.  30 
Ala.  662. 

In  trover  for  goods  loaned  by  plaintiff 
which  had  come  into  possession  of  de- 
fendant through  the  death  of  the  bor- 
rower, who  was  his  tenant,  a  receipt 
given  by  the  borrower,  on  receiving  the 
goods,  more  than  three  years  before  the 
action   was   brought,   is  hot   inadmissible 
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in  evidence,  under  Code  1876,  g  3173, 
which  provides  that  all  loans  in  writing 
under  which  possession  is  suRered  to  re- 
main for  three  years  with  the  party  en- 
titled to  the  use  shall  vest  an  absolute 
(.■stale  in  the  loanee  "as  to  creditors  and 
purchasers  of  such  person,"  unless  such 
loan  is  recorded,    Butler  v.  Jones,  80  Ala. 

436.  2   So.   300. 

Estoppel  of  Bailcet  to  Assert  Illegal- 
ity.— Where  an  administrator  makes  an 
illegal  bailment  of  property  belonging  to 
his  intestate's  estate,  he  is  estopped  from 
setting  up  a  title  in  avoidance  of  it, 
though  he  may  recover  the  property  by 
suit  after  the  termination  of  the  bailment 
according  to  its  terms,  English  v.  Mc- 
Nair,  34  Ala.  40. 
§   4.    Ddivery  and.  Acceptance. 

Acceptance. — The  general  rule,  when- 
ever property  is  committed  to  another,  to 
be  held  for  the  use  of,  or  to  deliver  to, 
a.  third  person,  is  that  such  person  shall 
signify  to  the  mandatary  his  assent  to 
it,  or  the  conditions  of  the  mandate. 
Lockhart  z:  Wyatt,  10  Ala.  231,  44  Am. 
Dec.  481. 

§   S.   Title  and  Rights  to  Property, 
g  6.  In  General. 

Rights  of  Bulee. — "In  a  bailment  by 
way  of  mutuum,  the  chattel  bail  becomes 
the  absolute  property  of  the  bailee  to  do 
what  he  pleases  with  it."  Henry  v.  Por- 
ter, 46  Ala.  293,  295. 

Special  Title  or  Rights  of  Bailee*. — A 
bailee  for  hire  can  not  make  a  valid  sale 
of  the  subject  of  the  bailment,  "even  to 
bona  fide  purchaser  who  may  buy  in  ig- 
norance of  the  vendor's  want  of  title." 
Medlin  f.  Wilkerson,  81  Ala.  147.  1  So. 
37;  Boozer  v.  Jones,  169  Ala.  481,  53  So. 
1019.  Sec  Singer  Mfg.  Co.  v.  Belgart, 
84  Ala.  519,  4  So.  400;  Milncr,  etc.,  Co.  V. 
DeLoach  Mill  Mfg.  Co.,  139  Ala.  645,  36 
So.   765. 

Unless  authorized  by  the  terms  of  the 
bailment,  a  bailee  can  not  make  a  s%ie 
which  will  alter  the  general  property  of 
the  bailor,  and  divest  him  of  the  right  to 
maintain  trover  for  its  conversion  against 
the  bailee,  the  purchaser,  or  any  one 
claiming  under  such  sale.  Calhoun  v. 
Thompson,  56  Ala.  166,  28  Am.  Rep.  754. 

To  enable  a  bailee  to  assert  an  adverse 
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possession  against  his  bailor,  he  must  do 
some  open  unequivocal  act  evincing:  such 
intention,  and  this  mast  be  brought  to 
the  knowledge  of  the  bailor.  Knight  v. 
Bell,  22  Ala.  19B;  Lucas  v.  Daniels,  34 
Ala.  188. 

Three  years'  possession  of  personal 
property,  under  a  loan,  does  not  render 
snch  property  liable  to  the  debts  of  the 
bailee,  contracted  before  the  expiration 
of  the  three  years.  Durden  v.  McWil- 
liams,  31  Ala.  206. 

Possession  of  personal  property  for 
three  years,  under  a  loan,  does  not 
ject  it  to  the  debts  of  the  party  who  has 
possession,  unless  his  creditor,  white  it 
is  thus  held,  acquires  a  lien  on  it  by 
ducing  his  debt  to  judgment,  and  taking 
McCoy  V.  Odom,  20  Ala. 


5   7-  Estoppel    of    Bailee  to  Deny 

Tide  of  Bailor. 

See  post,  "Evidence,"  §  24. 

In  GeneraL — The  bailee  can  not  defend 
against  the  bailor  unless  the  latler's  pos- 
session was  tortious.  The  privity  of  con- 
tract and  rules  of  public  policy  alike  es- 
top the  bailee  from  disputing  the  bailor's 
thie.  Crosswell  v.  Lehman,  etc..  Co.,  54 
Ala.  363.  365,  cited  in  note  in  33  L.  R.  A. 
N.  S.,  684,  685. 

As  a  general  rule,  the  bailee  can  no 
set  up  the  title  of  a  third  person,  in  de 
fense  of  an  action  by  his  bailor;  but,  if 
the  bailor  in  fact  had  no  valid  title,  the 
bailee  may  deliver  the  goods  to  the  right- 
ful owner  on  demand,  or  hold  them  sub- 
ject lo  his  order  on  notice  and  demand, 
(he  onus  of  providing  that  defense  rest- 
ing on  him.  Young  v.  East  Alabama  R. 
Co-,  80  Ala.  100;  Calhoun  v.  Thompson, 
56  .Ala.  166;  Powell  v.  Robinson,  76  Ala. 
423;  Crosswell  v.  Lehman,  etc.,  Co.,  54 
Ala.  363;  Jackson  v.  Jackson,  97  Ala.  372, 
12  So.  437.  Sec  note  in  33  L.  R.  A..  N. 
S..  684. 

Specific  Applications  of  Rule.— Where 
a  bailee  violates  his  contract  of  bailment 
by  suffering  the  property  to  be  sold  on 
execution  for  his  debt,  the  purchaser  at 
the  sate  acquiring  an  absolute  title,  he 
becomes  upon  acquiring  the  property 
again  from  such  purchaser,  as  between 
the  lender  and  himself,  a  mere  bailee  as 
before,   and   can  not  defend  against   the 
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lender  under  the  title  of  the  purchaser  at 
the  execution  sale.  Knight  v.  Belt,  22 
Ala.  198,  cited  in  note  in  33  L.  R.  A.,  N. 
S..  684. 

A  bailee  employed  for  a  compensation 
to  keep  possession  of  property  can  not 
show  as  a  defense  to  an  action  against 
him  for  its  conversion  that  he  repudiated 
his  trust,  and  was  holding  possession  of 
such  properly  for  himself.  Plummer  v. 
Hardison,  6  Ala.  App,  525.  60  So.  502. 
§  8.  Care  and  Use  of  Property,  and  Neg- 
ligence of  Bailee. 
§  8. In  GeneraL 

Care  of  Property  in  General.— The  de- 
gree of  care  required  of  a  bailee  is  pro- 
portioned to  the  nature,  intrinsic  value, 
etc.,  of  the  article  entrusted  to  his  keep- 
ing. A  man  will  not  be  expected  to  talce 
the  same  care  of  a  bag  of  oats,  as  of  a 
bag  of  dollars;  of  a  bale  of  cotton  as  of 
a  box  of  diamonds  or  other  jewelry;  of 
a  toad  of  wood  as  a  box  of  rare  painting; 
of  a  rude  block  of  marble  as  of  an  ex- 
quisite sculptured  statue.  The  bailee 
there  ought  to  proportion  his  care,  to 
the  injury  or  loss  which  is  likely  to  be 
sustained  by  any  improvidence  on  his 
part,  and  to  the  watchfulness  necessary 
to  the  preservation  of  the  article.  Hat- 
chett  &  Bro.  V.  Gibson,  13  Ala.  587. 

When  a  t>ailee  undertakes  to  perform 
some  act  in  respect  to  the  property  of 
another,  he  is  not  bound  to  do  it;  but  if 
the  act  is  performed,  it  must  be  done 
with  some  degree  of  care,  and  the  bailee 
will  be  held  responsible  for  any  injury 
or  loss  that  may  result  from  a  want  of 
due  care  in  what  he  does.  Melbourne  v. 
Louisville,  etc.,  R.  Co.,  88  Ala.  443,  6  So. 
76S. 

Insurance  and  Storage^— Where  one 
obtains  an  insurance  on  the  property  of 
another  in  his  possession,  without  in- 
structions so  to  do,  the  owner  may  adopt 
the  policy  at  any  time  before  or  within 
a  reasonable  time  after  a  toss.  Watkins 
V.  Durand,  1  Port.  251. 

§  10.  Bailments  for  Sole  Benefit  of 

Bailor. 

Duty  in   GeneraL— When   the  bailment 

for  the  sole  benefit  of  the  bailor,  the 
law  requires  only  slight  diligence  or  or- 
dinary care  on  the  part  of  the  bailee,  and 
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makes  him    answerable    only    for    gross 
neglect.     Henry   v.   Porter,  46   AJa,  393. 

The  trust  and  confidence  reposed  on 
the  bailor  in  the  gratuitous  bailee  is  re- 
garded as  a  sufficient  consideration  to 
support  the  obligation,  which  the  law  im- 
plies, that  the  bailee  will  bestow  the  de- 
gree of  care  and  diligence  required  by 
the  law.  The  law  deems  the  trust  and 
conlidence  of  the  bailor,  and  the  bailee's 
obligation  of  care  and  diligence,  as  re- 
ciprocal stipulations  of  the  contract  of 
bailment,  like  mutual  promises,  each  con- 
stituting a  consideration  of  the  other. 
Morris  v.  Lewis,  33  Ala.  S3,  56. 

A  mandatary  or  bailee  who  undertakes, 
without  reward,  to  take  care  of,  or  per- 
form some  duty  or  labor  affecting,  the 
subject  of  the  bailment,  is  required  to 
use  such  care  as  men  of  common  sense 
and  prudence  ordinarily  take  of  their 
own  affairs,  and  is  only  liable  for  bad 
faith  or  gross  negligence.  Haynie  v. 
Waring,  29  Ala.  263. 
g  11.  Bailmenti  for  Hntual  Benefit 

In  GeneraL— Where  the  bailment  is 
for  the  mutual  benefit  of  both  parties, 
(he  law  imposes  upon  the  bailee  the  duty 
of  exercising  that  degree  of  care  in  re- 
spect to  the  property  which  the  man  of 
average  prudence  and  diligence  would  be- 
stow upon  his  own  like  property  under 
like  conditions,  and  which  the  law  de- 
nominates "ordinary  care."  Higman  v. 
Camody,  113  Ala.  267,  20  So.  490,  482. 
See  Louisville,  etc.,  R.  Co.  v.  Buffington, 

l:il    Ala.   620,  31    So.   592. 

"The  bailee  of  a  horse  for  hire  is 
bound  to  take  the  same  care  of  it  that 
a  prudent  man  would  of  his  property, 
and  i  responsible  for  all  injuries  that 
result  from  his  neglect.  If  the  horse 
becomes  sick  or  exhausted,  it  is  his  duty 
to  abstain  from  using  it;  and,  if  he  pur- 
sued his  journey,  he  is  liable  fur  all  the 
injury  occasioned  thereby."  Higman  v. 
Camody,  113  Ala.  267,  20  So.  480,  482, 
cited  in  note  in  43  L.  R.  A.,  N.  S,,  i; 

Where  plaintiff  delivered  to  cot 
ginners  certain  cotton  in  controversy  to 
be  ginned  and  stored  tor  hire,  the  gin; 
were  bailees  for  hire,  chargeable  with  the 
exercise  of  ordinary  care.  Hackney  v. 
Perry,  44  So.  1029,  152  Ala.  626,  cited  in 
note  in  43  L.  R.  A.,  N.  S.,  1171. 
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Care  of  Goods  Delivered  for  Huni- 
facturea.— Where  defendant  agreed  to 
gin  plaintifTs  cotton  in  preference  to  all 
other,  but  ginned  other  cotton  before  a 
part  of  plaintiff's,  and  the  gin  and  plain- 
tiff's cotton  were  burnt,  he  is  liable  for 
the  loss,  though  there  was  no  negligence 
as  to  the  fire.  Pattison  v.  Wallace,  t 
Stew,  4B. 

Care  of  Property  Delivered  for  Exlii- 
bition. — In  an  action  against  a  corpora- 
tion for  the  value  of  a  picture  lost  by  it 
while  engaged  in  carrying  on  a  public 
fair,  it  appeared  that  the  article  was 
shipped  by  plaintiff  upon  invitation  of  de- 
fendant, issued  in  pursuance  of  its  gen- 
eral purpose  to  augment  its  receipts,  and 
lost,  after  the  close  of  the  exhibition,  by 
reason  of  the  failure  of  defendant's  agent 
to  return  the  picture  to  plaintiff.  Held, 
that  the  transaction  was  a  lucrative  bail- 
ment, and  the  defendant  is  liable  for  the 
loss.  Prince  v.  Alabama  State  Fair,  106 
Ala.  340,  17  So.  449,  28  L.  R.  A.  716.  See 
43  L.  R.  A.,  N.  S.,  1171. 

LoiB  by  Accident  or  Unavoidable 
CauBea.r— An  action  of  trover  can  not  be 
sustained  tor  goods  taken  by  an  armed 
force,  without  any  negligence  or  com- 
plicity on  the  part  of  the  bailee.  Abra- 
ham V.  Nunn,  42  Ala.  51. 

Defendant  was  driving  plaintiffs  mare, 
attached  to  a  harrow,  preparing  the  soil 
of  a  field  which  had  been  previously 
planted  to  corn;  and  while  the  mare  was 
being  driven  in  a  careful  manner  she  was 
injured  by  the  end  of  a  cornstalk  pierc- 
ing her  breast.  The  work  was  not  dan- 
gerous or  hazardous.  Defendant  im- 
mediately unhitched  the  mare,  gave  her 
proper  attention,  and  a  few  hours  there- 
after returned  her  to  plaintiff,  and  as- 
sisted him  in  caring  for  her.  Held,  that 
defendant  was  not  liable  for  negligence 
because  of  such  injury,  though  he  had 
agreed  not  to  use  the  mare  for  such  work. 
Cartlidge  v.  Slone,  36  So.  918,  124  Ala. 
596. 

Repair  of  Hired  Cbattela.— In  an  ac- 
tion against  a  bailee  for  hire  for  dam- 
ages to  a  barge,  it  appeared  that,  when 
hired,  the  plaintiff  had  represented  the 
barge  to  be  in  good  condition.  After  one 
trip,  defendant  discovered  that  it  was 
leaking  badly.  Held,  that  defendant  had 
no  right  to  rely  upon  the  representations 
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of  ptaintifE  in  making  a  second  voyage 
with  the  barge,  but  should  either  repair 
the  barge  or  notify  the  owner  of  its  con- 
dition. Higman  v.  Camody,  112  Ala.  267, 
20  So.  480. 

Negligence  of  Servaots  of  Bailee.^ 
Where  cotton  was  sent  to  be  ginned,  and 
was  destroyed  by  a  fire  that  burned  the 
gin  house,  through  the  negligence  of  the 
bailee's  servants  he  was  held  liable  to  the 
owner.     Maxwell  v.   Eason,  1  Stew.  S14. 

A  bailee  for  reward  may  maintain  an 
action  in  his  own  name  against  a  steam- 
boat company,  for  the  toss  of  his  reward 
and  damages  paid  by  him  to  the  owner 
of  the  goods,  for  injuries  thereto  caused 
by  the  negligence  of  the  servants  of  the 
company  after  he  had  placed  the  goods 
in  their  charge  to  be  carried  to  their 
place  of  destination.  McGill  v.  Monette, 
3T  Ala.  49. 
S  IS.  Conversion  b;  Bailee. 

See  the  title  TROVER  AND  CON- 
VERSION. 

What  Conatitates  Converwon.^lf  the 
thing  bailed  is  used  in  a  different  manner, 
or  for  a  different  purpose,  or  for  a  longer 
time,  than  was  agreed  by  the  parties,  the 
hirer  is  guilty  of  a  conversion,  and  is  an- 
swerable for  all  damages,  and  even  for 
a  loss  which  due  care  could  not  have  pre- 
vented. Hooks  V.  Smith,  18  Ala.  338; 
Uoseley  v.  Wilkinson.  24  Ala.  411;  Wil- 
kinson v.  Moseley.  30  Ala.  562;  Fail  i: 
McArthur,  31  Ala.  36;  Jones  v.  Fort,  36 
Ala.  449.  See  note  in  43  L.  R.  A.,  N.  S., 
1192. 

"If  a  horse  is  hired  as  a  saddle  horse, 
the  hirer  has  no  right  to  use  him  in  a 
cart,  or  to  carry  loads,  or  as  a  beast  of 
burden;  and  one  who  borrows  jewels,  to 
wear  to  a  ball,  will  be  responsible  it  he 
wear  them  to  the  theatre,  or  to  a  gam- 
ing house."  Fail  v.  McArthur.  31  Ala, 
36,  33. 

Where  a  bailee  puts  the  goods  in- 
trusted to  him  beyond  his  control,  he  is 
liable  for  a  conversion.  St.  John  v. 
O'Connel,  7  Port.  466. 

Under  an  agreement  by  which  stock 
is  placed  with  another  to  be  fed  during 
the  winter,  the  stock  to  be  liable  for  the 
eitpenses  of  keeping  them,  the  bailee's 
implied  power  to  sell  them  to  pay  the  ex- 
pense of  their  keeping  does  not  authorize 


a  sale  of  more  than  sufficient  to  do  so. 
Such  a  sale  would  be  a  conversion.  Whit- 
lock  V.  Heard,  13  Ala.  776,  48  Am.  Dec.  73. 

An  absolute  sale  of  a  chattel  by  one 
who  has  possession  under  a  contract  of 
hiring  does  not  transfer  to  his  vendee 
the  right  to  the  unexpired  term,  but  is  a 
violation  of  the  contract  of  hiring,  and 
gives  the  owner  the  immediate  right  to 
take  peaceable  possession  if  he  can.  Hair 
V.  Little,  28  Ala.  336. 

Where  the  hirer  of  a  chattel  exchanges 
it  for  another  during  the  term  of  the 
bailment,  there  is  a  conversion  authoriz- 
ing immediate  suit.  Atkinson  v.  Jones, 
73  Ala.  348. 

A  purchase  by  the  bailee  himself,  at  a 
public  sale  by  auction,  is  not  absolutely 
void,  but  voidable  at  the  election  of  the 
party  whose  title  is  sought  to  be  divested 
by  such  sale.  Whitlock  v.  Heard,  13  Ala. 
776. 

It  is  the  duty  of  the  bailee  on  the  ter- 
mination of  the  bailment,  to  restore  the 
property  to  the  person  from  whom  he 
received  it;  and  if  he  delivers  it,  by  negli- 
gence or  design,  to  another,  who  is  not 
entitled  to  it,  it  amounts  to  a  conversion, 
for  which  he  is  responsible.  Where  he 
has  notice  that  he  property  docs  not  be- 
long to  his  principal,  a  delivery  to  him 
will  be  a  conversion,  for  which  the  true 
owner  can  hold  him  liable.  The  bailee 
has  no  higher  or  better  right  than  his 
bailor,  and  is  not  exempted  from  liability 
to  the  true  owner,  because  he  holds  the 
property  as  bailee,  claiming  no  title.  In 
such  case,  he  may  refuse  to  deliver  it  to 
his  principal,  and  surrender  it  to  the 
rightful  claimant,  but  he  assumes  the 
burden  of  establishing  a  paramount  title, 
Powell  V.  Robinson,  76  Ala.  433.  See 
Crosswell  v.  Lehman,  etc,  Co,,  54  Ala. 
363;  Calhoun  v.  Thompson,  56  Ala.  166. 

Where  a  person  hires  an  animal  for  a 
specified  kind  of  work  and  for  a  definite 
time,  and  in  violation  of  the  bailment  such 
person  uses  it  for  other  and  different  la- 
bor, or  for  a  time  longer  than  that  speci- 
fied for,  such  unauthorized  use  by  the 
bailee  is  a  conversion  of  the  animal,  for 
which  the  bailor  may  maintain  trover  for 
its  value.  Ledbetier  v.  Thomas,  30  So. 
342,  130  Ala.  399. 

In  an  action  of  trover  to  recover  dam- 
ages for  the  alleged  conversion  of  a  mule. 
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the  evidence  showed  that  the  plaintiff 
had  rented  said  mule,  together  with  its 
mate,  to  the  defendant,  for  the  purpose 
of  plowing  them,  at  the  rate  of  25  c 
per  hour,  and  the  plaintiff  was  to  furnish 
a  driver;  that  after  three  days  the  driver 
furnished  by  the  plaintiff  was  taken  i 
and  the  defendant  sent  the  team  back  to 
the  plaintiff,  with  a  note  in  which  he  said 
that  "if  you  can  let  me  have  the  team  for 
balance  of  week  I  will  let"  a  person  the 
defendant  had  hired  plow  it.  The  team 
was  sent  back.  It  was  not  returned 
the  end  of  the  week,  but  was  plowed 
part  of  the  day  on  Monday.  That  eve 
ing  the  mule  involved  in  the  controversy 
was  taken  sick  and  died.  Held,  that  the 
acceptance  by  the  plaintiff  of  the  terms 
proposed  in  the  note  extended  the  op- 
eration of  the  bailment  until  Saturday 
night,  and  no  longer;  that  the  use  of  the 
mule  by  the  plaintiff  on  the  following 
Monday,  in  the  absence  of  all  proof  of 
consent  by  plaintiff  of  its  use  on  that 
day,  was  unauthorized,  and  therefore 
constituted  a  conversion,  for  which  the 
defendant  is  liable  in  an  action  of  tro- 
ver. Ledbetter  v.  Thomas.  30  So.  342, 
130  Ala.  290. 

Demand. — A  demand  of  goods  bailed  is 
not  always  necessary  to  support  an  ac- 
tion by  the  bailor  against  the  bailee,  as 
in  case  of  their  tortious  conversion  or 
destruction.  Cothran  v.  Moore,  1  Ala. 
423. 

A  bailee  becomes  liable  to  an  action 
without  any  previous  demand,  whenever 
he  coverts  the  thing  bailed  to  his  own 
use  or  it  is  lost  or  destroyed  by  gross 
negligence  on  his  part.  Stewart  v.  Fraz- 
ier,  5  Ala.  114. 

Def  nses. — If,  when  demand  is  made  by 
a  third  person,  in  whose  hands  the  writ- 
ing was  placed  for  that  purpose,  the  bailee 
does  not  call  on  him  to  produce  his  au- 
thority, but  places  his  refusal  upon  the 
ground  that  the  chattel  had  been  removed 
from  his  possession  by  some  other  per- 
son, he  can  not  object,  in  his  defense  to 
an  action  of  trover,  that  the  agent  did 
not  show  an  authority  when  the  chattel 
was  demanded.  Spence  v.  Mitchell,  9 
Ala.  744. 

A  bailee  who  refuses  to  deliver  the 
goods  to  the  bailor  or  to  a  buyer  from 
him,   and   who   did   not  deliver   them   to 
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any  one  having  a  superior  right,  could 
not  question  bailor's  right  to  dispose  of 
the  goods,  and  relieve  himself  of  liability 
for  conversion.  Blair  v.  Riddle,  3*  Ala. 
App.  392,  57  So.  382. 
§  13.  Compensation  and  Lien  of  Bailee. 

Waiver  or  Loss  of  Lien. — If  a  bailee 
refuses  to  deliver  the  goods  except  to  the 
consignee  or  person  holding  the  trans- 
portation receipt,  but  asserts  no  lien  for 
storage  paid  by  him,  he  can  not  after- 
wards set  up  that  claim  to  defeat  an  ac- 
tion by  the  owner,  but  must  be  held  to 
have  waived  it.  Leigh  v.  Mobile  &  O. 
R.  Co.,  58  Ala.  165. 

Where,  in  conversion  against  a  public 
ginner  for  plaintiffs  cotton,  it  appeared 
that,  if  a  demand  for  the  cotton  was  made, 
there  was  an  unqualified  refusal  to  deliver, 
such  refusal  operated  as  a  waiver  of  de- 
fendant's lien,  if  any,  for  ginning.  Ala- 
bama Cotton  Oil  Co.  V.  Weeden,  43  So. 

926,    150    Ala.    587. 

Enforcement  of  Lien. — Under  an  agree- 
ment by  which  stock  is  placed  with  an- 
other to  be  fed  during  the  winter,  the 
stock  to  be  liable  for  the  expenses  of 
keeping  them,  the  bailee  has  power  to 
sell  them  to  pay  the  expense  of  their 
keeping.  Whitlock  v.  Heard,  13  Ala.  776. 
§  14.  Compensation  of  Bailor  for  Xhe  of 
Property. 

Right  to  Compensation.— Four  .pars 
were  hired  for  an  indefinite  period  to  aid 
in  raising  a  steamboat  that  was  sunk.  For 
the  use  of  each  the  owner  of  the  boat 
was  'o  pay  one  dollar  a  day,  and,  if  they 
were  "lost  or  injured,"  he  was  to  pay  $25 
each  for  three,  and  $10  for  the  other. 
Held  that,  although  the  spars  were  not 
lost  or  injured,  the  owner  of  the  boat 
might  pay  (85,  the  price  of  the  Spars,  and 
avoid  the  payment  of  the  hire.  Pope  v. 
Murray,  6  Ala.  489. 

If  the  owner  resumes  the  possession 
of  his  hired  chattel  during  the  term,  from 

subhirer,  without  legal  cause,  and  re- 
fuses to  surrender  him  on  the  demand  of 
the  hirer,  he  is  guilty  of  a  breach  of  the 
contract,  and  can  not  recover  any  por- 
tion of  the  hire;  nor  can  he  excuse  such 
breach  of  contract,  as  against  the  hirer, 
the  ground  that  his  own  unlawful  act 
amounted  to  a  tort  as  against  the  sub- 
hirer.    Harris  v.  Maury,  30  Ala.  679. 
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If  the  owner  retakes  the  possession  of 
his  chattel  before  the  expiration  of  tlie 
stipulated  time  of  hiring,  and  against  the 
objection  of  the  hirer,  he  can  not  after- 
wards recover  any  portion  of  the  hire. 
Farrow  v.  Bragg,  30  Ala.  261. 

.  Third 

See  post,  "Actions' by  or  Against  Third 
Persons."  §  28. 

In  General. — In  an  action  for  conver- 
sion, it  is  immaterial  whether  plain  tit! 
was  the  owner  or  bailee  of  the  property. 
Baker  v.  Troy  Compress  Co,,  21  So.  496. 
114  Ala.  415. 

Bailor's  Rights.— The  wrongful  seiz- 
ure under  an  attachment  of  goods  in  the 
hands  of  a  bailee,  and  taking  from  him  a 
forthcoming  bond  for  their  delivery,  is 
such  a  conversion  as  will  support  an  ac- 
tion of  trover  by  the  owner  against  the 
sheriff.  Abercrombie  v.  Bradford,  16  Ala. 
560. 

A  bailor,  with  the  immediate  right  of 
repossession,  may  maintain  trespass 
against  a  tortious  taker  from  the  gratui- 
tous bailee.  Walker  v.  Wilkinson,  35  Ala. 
7S5,  76  Am.  Dec.  315. 

Bailee's  Rights. — Parties  who  have  en- 
tered into  a  bond  as  bailees  of  property 
that  had  been  levied  on  by  deputy  sheriff 
can  not  object  that  the  deputy  trans- 
cended his  powers,  where  the  sheriff  him- 
self affirms  the  act.  Whitsett  v.  Wom- 
ack,  8  Ala.  466. 

The  bailee  of  a  sherifT,  to  whom  the 
property  of  a  third  person  is  delivered, 
upon  a  contract  to  leturn  it  at  the  sale 
day,  has  such  a  property  in  the  thing 
bailed  as  will  authorize  him  to  sue  a 
wrongdoer,  for  depriving  him  of  Ihe  pos- 
session.    Cox  V.  Easley,  11  Ala.  362. 

A  bailee  for  hire  may  maintain  an  ac- 
tion for  negligent  injuries  to  the  subject 
of  the  bailment  while  in  his  possession. 
Montgomery  Gaslight  Co.  v.  Montgom- 
ery &  E.  Ry.  Co.,  86  Ala.  372.  5  So.  735. 

The  plaintiff  had  possession  as  bailee 
for  hire,  and  owned  such  a  special  prop- 
erty in  the  cars  as  to  authorize  an  action 
in  its  name  against  a  third  person,  for 
negligently  or  tortiously  injuring  them. 
Such  bailee  may  maintain  an  action  on 
the  case  for  an  injury  to  the  bailed  prop- 
erty,   as    well   as    in    action   of   trespass. 


trover,  or  detinue  against  a  wrongdoer, 
in  a  proper  case.  Montgomery  Gaslight 
Co.  V.  Montgomery,  etc.,  R.  Co.,  86  Ala. 
372,  5  So.  73S,  738. 

'  A  bailee  of  goods  for  hire  may  main- 
tain an  action  against  a  steamboat  for 
negligently  towing  a  barge  containing  the 
goods,  so  that  he  lost  his  compensation 
as  bailee,  and  was  compelled  to  pay  a  sum 
of  money  to  the  bailor.  McGill  V.  Mon- 
ette,  37  Ala.  49. 

Liabilities  to  Third  Persons. — If  a 
bailee,  asserting  no  litle  in  himself  in 
good  faith  restores  the  property  to  the 
bailor,  in  accordance  with  the  express  or 
implied  terms  of  the  bailment,  before  he 
is  notified  that  the  true  owner  will  look 
to  him  for  it,  no  action  can  be  maintained 
against  him,  either  for  the  properly  or  its 
value.    Nelson  v.  Iverson,  17  Ala.  216. 

A  bailee  of  property,  after  notice  from 
a  purchaser  of  such  property  from  the 
bailor  of  his  acquisition  thereof,  stands  in 
the  same  relation  to  the  purchaser  as  he 
did  to  the  original  bailor,  and  can  not 
deny  such  purchaser's  title  and  justify 
his  conversion  of  the  property  by  his  re- 
fusal to  deliver  to  the  purchaser  on  the 
theory  that  the  property  belonged  to  an- 
other. Riddle  «.  Blair,  42  So.  560,  148 
Ala.  461,  cited  in  note  in  33  L.  R.  A.,  N. 
S.,  684,  685,  686,  694. 
§16.  TerminatloiL 

In  GeneraL — A  bailment  terminates 
when  its  objects  are  accomplished.  Lay 
V.  Lawson,  23  Ala.  377. 

Rights  of  Bailor.— The  right  of  a  bailor 
to  terminate  a  bailment  is  not  restricted 
to  the  lifetime  of  the  bailee  because  it 
was  accompanied  with  the  declaration 
that  he  gave  or  loaned  the  property  to 
the  latter,  but  subject  to  his  call  at  any 
time.     McGehee  v.  Mahone,  37  Ala.  358. 

On  the  bailee's  failure  to  return  the 
property  at  the  expiration  of  the  term, 
the  bailor  may  either  treat  the  bailment 
as  ended,  and  bring  his  action,  or,  where 
the  hiring  is  from  year  to  year,  may  con- 
sider the  bailment  as  continuing  or  re- 
newed; and  in  this  class  of  cases  the 
question  whether  the  bailment  continues. 
is  for  the  jury  to  determine.  Benje  v. 
Creagh,  21  Ala.  151. 

Option  of  Parties. — Where  the  dura- 
tion   of   a    bailment    for    hire    is    not    ex- 
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pressed  in  the  contract,  it  may  be  ter- 
minated at  the  will  of  either  party. 
Learned- Letcher  Lumber  Co.  v.  Fowler, 
loe  Ala.  leg,  19  So.  395. 

Delivery  of  Shipper'a  Cotton  by  Com- 
press Company. — Where  a  shipper  de- 
livered cotton  to  a  compress  company 
and  then,  in  accordance  with  arrange- 
ments between  the  compress  company 
and  a  railroad  company,  delivered  the 
compress  company's  receipts  to  the  rail- 
road company,  and  received  bills  of  lad- 
ing, neither  the  contract  between  the 
shipper  and  the  railroad  company  for  car- 
riage nor  the  assignment  of  that  > 
tract  to  a  consignee  of  the  cotton,  will 
affect  the  right  of  the  shipper  to  have 
the  compress  company  deliver  the  cotton 
to  the  railroad  company,  and  a  con- 
structive delivery  to  the  railroad  com- 
pany will  not  be  sufficient  to  relieve  the 
compress  company  of  liability  to  the 
shipper.  Southern  Ry.  Co.  v.  Jones  Cot- 
ton Co.,  52  So.  899,  167  Ala.  5T9. 
§  17.  Redelivery  of  Property, 

Bailee's  Obligation  to  Return.— As  a 
general  rule,  it  is  the  duty  of  the  hirer 
in  the  absence  of  any  express  stipula- 
tion, to  return  a  chattel  when  the  bail' 
ment  is  determined.  Benje  v.  Creagh, 
21  Ala.  151. 

When  a  bailment  terminates  the  bailee 
should  return  the  property  on  demand. 
Lay  V.  Lawson,  23  Ala.  377. 

A  party  who  seeks  to  rescind  a  con- 
tract of  hiring  on  the  ground  of  fraud 
must  offer  to  return  the  property  hired 
within  a  reasonable  time  if  the  parties 
live  at  a  distance  from  each  other,  or 
by  an  actual  delivery  or  a  tender  with 
a  view  to  delivery  if  they  reside  near 
each  other,  and  the  property  is  sus- 
ceptible of  easy  transportation.  Camp 
r.    Dill,  27   Ala.   553. 

Persons  Entitled  to  Return. — Surrender 
by  a  bailee  or  possession  under  a  judg- 
ment by  default,  wherein  he  failed  to 
give  his  bailor  statutory  notice  to  defend, 
will  render  him  liable  for  the  goods,  un- 
less he  has  delivered  them  to  the  real 
owner.     Powell  v.  Robinson,  76  Ala.  423. 

Time  of  ReturiL— Where  one  receives  a 
chattel  from  another,  under  a  stipulation, 
in  writing,  that  he  will  return  it  "when- 
ever called  for,  in  good  repair,  and  free 
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from  expense,"  he  must  deliver  it  on  de- 
mand.    Spence  v.  Mitchell,  9  Ala.  744. 

Property  Returnable. — Where  the  gra- 
tuitous bailee  of  a  naked  deposit  of  bank 
bi'ls  deposited  them  with  a  person  of  due 
credit,  who  made  a  general  deposit  of 
them  with  a  bank  of  good  credit,  and, 
when  called  on  to  return  them,  delivered 
the  proper  sum  in  bills  of  the  same  bank, 
but  not  the  identical  ones  received  by 
him,  equity  will  not  hold  him  responsible 
for  the  depreciation  of  the  bill  on  account 
of  the  failure  of  the  bank  which  issued 
them.  Henry  f.  Porter,  46  Ala.  293. 
§  18.  Actions  between  Bailor  and  Bailee^ 

As  to  nature  of  an  action  for  putting 
a  slave  to  a  different  work  than  that  to 
which    he    was   hired,   see    the   title    AC- 
TION. 
§  IB.  ^^  Nature  and  Form. 

Election  of  Remedies.— See  the  titles 
ACTION;  ASSUMPSIT,  ACTION  OF; 
TROVER  AND  CONVERSION. 

When  a  bailee  fails  to  return  the  goods 
on  demand,  the  principal  has  an  election 
of  remedies.  He  may  sue  in  assumpsit 
for  a  breach  of  the  contract,  or  in  case 
for  negligence,  or,  if  there  has  been  a 
conve  sion  of  the  goods,  in  trover  for 
the  conversion.  Davis  v.  Hurt,  114  Ala. 
146,  21  So.  468.  469;  Hackney  v.  Perry, 
152   Ala.   626,  44   So.   1029. 

Whenever  a  contract  includes  a  bail- 
ment, and  it  is  broken  by  the  bailee, 
either  case  or  assumpsit  may  be  brought 
by  the  bailor.     Bank  v.   Huggins,  3  Ala. 

206. 

Assumpsit. — Where  money  is  deposited 
in  the  hands  of  a  trustee  or  bailee,  for 
the  use  and  benefit  of  a  minor,  under  a 
contract  authorizing  him  to  defray  out 
of  it  the  charges  of  the  schooling,  cloth- 
ing and  other  probable  expenses  which 
he  might  deem  necessary,  the  minor  may, 
on  attaining  majority,  maintain  an  ac- 
tion against  him  for  money  had  and 
received,  if  a  balance  had  been  ascer- 
tained against  him  on  settlement,  or 
it  he  never  entered  on  the  discharge  of 
the  duties  imposed  on  him  by  the  con- 
tract ;  but,  if  such  trustee  assumed  the 
fiduciary  duties  which  devolved  on  him 
under  the  contract,  and  has  never  had 
a  settlement  of  accounts  with  the  bene- 
ficiary, an  action  at  law  can  not  be  main- 
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tained.     Vincent  v.   Rogers,  30  Ala.  471, 
472. 

Dietmue. — Detinue  lies  against  one  hav- 
ing actual  possession  of  a  chattel,  or  such 
control  thereover  that  he  could  surrender 
possession  without  breach  of  a  legal 
duty,  so  that  the  action  was  maintainable 
against  the  bailee  of  a  mule  who  had 
placed  it  in  possession  of  another  under 
an  attempted  sale  thereof,  under  an  agree- 
ment that  it  should  be  returned  in  case 
the  bailee  had  to  account  to  the  bailor 
therefor.  Boozer  V.  Jones,  S3  So.  lOlB, 
169  Ma..  481.  See  Stoker  r.  Yerby,  11 
Ala.  322. 

Detinue  will  lie  by  the  trustees  and 
deacons  of  a  religious  society,  to  re- 
cover a  deed  which  they  had  deposited 
with  the  defendant,  and  which  he  re- 
fused to  redeliver.  Stoker  v.  Yerby,  11 
Ala.  322. 
§  SO.  ConditionB  Precedent. 

Dctnand. — If  a  bailee  fails  to  return  the 
property  on  demand  after  the  bailment 
terminates,  he  is  liable  for  damages  in 
detinue,  without  a  special  demand.  Lay 
V.  Lawson,  23  Ala.  377. 
§  ai. Defenses. 

Pailnre  to  Redeliver  Property  becatue 
of  Other  Claims. — A  bailee  charged  with 
conversion,  can  not  defend  a  refusal  to 
deliver  the  property  to  plaintiff  because 
others  claimed  it,  where  he  did  not  de- 
liver the  property  to  any  one  who  claimed 
it,  but  either  converted  it  himself  or 
allowed  others  to  do  so.  Riddle  v.  Blair, 
163  Ala.  314,  SI  So.  14,  cited  in  note  in 
33  L.   R.  A.,  N.  S.,  684,  687. 

Acts  1880-81,  p.  121.  provides  that 
»hen  a  person  has  possession  of  per- 
sona] property  to  which  he  asserts  no 
claim  and  which  is  claimed  by  two 
others  adversely  to  each  other,  he  may 
notify  each  of  the  claim  of  the  other, 
and  require  them  to  litigate  between 
themselves  their  rights  to  such  property; 
and  that  such  notice  shall  be  a  full  de- 
fense to  the  person  in  possession  against 
any  action  brought  against  him  by  ei- 
ther of  such  claimants,  on  account  of 
the  property,  and  against  any  liability 
for  the  loss,  injury,  or  destruction  of  it 
except  when  it  occurs  from  the  failure 
to  take  care  of  the  property.  Held  that, 
where  an  action  brought  against  a  party 
2  Ala  Dig— 12 
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in  possession  by  the  party  claiming  ad- 
versely to  his  bailor,  defendant  waives 
the  benefit  of  such  statute  if  he  neither 
defends  the  suit  by  showing  that  he  has 
given  the  statutory  notice,  nor  notifies 
his  bailor  of  the  institution  of  the  suit; 
and,  that  on  such  waiver  he  is  remitted 
to  his  common-law  liability  as  bailee, 
and  his  surrender  of  the  property  under 
judgment  by  default  recovered  against 
him  is  no  defense  to  a  subsequent  action 
against  him  by  his  bailor.  Powell  v. 
Robinson,  76  Ala.  433. 

Proof  that  a  bailee,  alleged  to  have 
converted  bailed  property,  refused  to  de- 
liver it  to  plaintiff  because  he  doubted 
his  right  thereto,  may  rebut  the  presump- 
tion of  malice  which  might  otherwise 
aiise,  but  does  not  amount  to  a  complete 
defense.  Riddle  v.  Blair,  51  So.  14,  163 
Ala.  314. 

Subsequent  Return  and  Acceptance  of 
Property  after  Misuse. — "The  subsequent 
return  of  the  property  after  its  misuse, 
and  its  acceptance  by  the  bailor,  bar  an 
action  for  the  conversion,  but  its  rede- 
livery will  only  go  in  mitigation  of  dam- 
ages."    Carllidge  v.  Slone,   124  Ala.   596, 

26  So.  918,  920. 

Property  in  Possession  of  Compress 
Company  Constructively  Delivered  to 
Railroad  Company. — Where  cotton  was 
injured  by  the  negligence  of  a  compress 
company  while  still  in  its  actual  posses- 
sion, the  fact  that  there  had  been  a  con- 
structive delivery  to  a  railroad  company 
by  delivery  of  the  compress  receipts  did 
not  relieve  the  compress  company  from 
liability  for  its  negligence.  Gulf  Com- 
press Co,  V.  Jones  Cotton  Co.,  172  Ala. 
645,  55  So.  206. 
§  33.  — _  Time  to  Sac,  and  Limitations. 

See  generally,  the  title  LIMITATION 
OF  ACTIONS. 

When  SUtute  Begins  to  Run.— "In  an 
action  of  trover  brought  by  a  bailor 
against  his  bailee,  the  statute  of  limita- 
tions does  not  begin  to  run  in  favor  of 
the  bailee  against  the  bailor  until  the 
bailee,  to  the  knowledge  of  the  bailor, 
does  some  act  in  repudiation  of  the  bail- 
ment. Until  the  bailor  has  notice — or  at 
least  facts  putting  him  on  notice — to  the 
contrary,  he  has  a  right  to  presume  that 
the  possession  by  the  bailee,  if  he  con- 
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tinues  in  possession,  is  in  accordance 
with  the  terms  of  the  bailment."  Plum- 
mer  v.  Hardison,  6  Ala.  App.  525.  60  So. 
502,  503.  See  Knight  v.  Bell,  22  Ala.  IBS; 
Benje  v.  Creagh,  21  Ala.  ISI. 
§  S3. Pleading. 

Declaration  or  Complaint. — Since 
pleadings  are  to  be  construed  most 
strongly  against  the  pleader,  an  allega- 
tion that  plaintiff  "let"  defendant  have 
the  use,  etc.,  of  his  mare,  and  that  she 
died  by  reason  of  defendant's  negligence, 
is  equivalent  to  an  allegation  of  a  hiring 
of  plaintiffs  mare  for  a  reward.  Cart- 
lidge  V.  Slone,  26  So.  918,  124  Ala.  596. 

In  an  action  against  a  bailee  to  recover 
an  alleged  deposit  of  bank  notes,  it  is 
not  necessary  to  state  by  what  bank  the 
notes  were  issued,  a  general  description 
being  sufficienl.  Moody  v.  Keener,  7 
Port.   218. 

Since  an  allegation  that  defendant  so 
recklessly,  carelessly,  and  wantonly  used 
plaintiff's  mare  that  she  died  is  repug- 
nant, and,  being  strictly  construed  against 
him,  charges  negligence  only,  where  the 
complaint  showed  no  duty  on  defendant 
to  care  for  the  mare,  nor  facts  from 
which  such  duty  could  be  implied,  it  did 
not  state  facts  sufficienl  to  constitute  a 
cause  of  action.  Cartiidge  v.  Slone,  26 
So.   918,   124  Ala.  596. 

Counts  alleging  that  plaintiff  delivered 
to  defendant  certain  cotton  to  be  kept 
for  hire,  and  that  defendants  received 
the  cotton  and  agreed  to  redeliver  it  to 
plaintiff  on  demand;  that  the  cotton, 
(hough  received  by  defendants,  had 
never  been  returned  to  plaintiff,  though 
she  had  demanded  the  same  before  the 
bringing  of  the  suit;  and  that  defendants 
negligently  lost,  misplaced,  or  delivered 
the  cotton  to  some  person,  and  thus 
failed  on  account  of  such  negligence  to 
delver  the  cotton  or  the  proceeds 
thereof,  which  was  thereupon  lost  to 
plaintiff, .  to  her  damage,  etc.,  were 
counts  in  the  case  and  contained  suffi- 
cient averments  of  negligence.  Hackney 
V.  Perry,  44  So.  1029,  152  Ala.  626. 

Where,  in  a  suit  against  cotton  ginners 
and  B.,  to  whom  it  was  alleged  they 
wrongfully  delivered  plaintiff's  ,  cotton, 
counts  in  the  complaint  charged  a  con- 
tract relation,  from     which   the     alleged 
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duty  to  redeliver  the  cotton  to  plaintiff 
arose,  as  to  both  the  ginners  and  B.,  but 
there  was  a  failure  of  proof  of  any  con- 
tract relation  between  plaintiff  and  B,, 
there  was  a  fatal  variance  as  to  such 
counts,  notwithstanding  the  rule  that  in 

jointly  sued,  a  recovery  may  generally 
be  had,  according  to  the  proof,  as  to  all 
or  any  number  less  than  all.  Hackney 
V.  Perry,   153  Ala,  626,  44  So.  1029. 

§  34.   Evidence. 

Presumptions  and  Burden  of  Proof.— 
Where  a  bailee  of  goods,  on  demand 
made,  fails  to  redeliver  or  account  for 
such  failure,  negligence  will  be  prima 
facie  imputed  to  him,  and  he  is  bound  to 
prove  that  the  loss  was  not  caused  by 
his  want  of  ordinary  care.  Hackney  v. 
Perry.  44  So.  1029.  152  Ala.  626;  Seals  v. 
Edmondson,  71  Ala.  508;  First  Nat.  Bank 
V.  First  Nat.  Bank,  116  Ala.  520.  22  So. 
976.  See  Prince  V.  Alabama  State  Fair, 
106  Ala.   340,   17   So.  449, 

Where,  however,  there  is  a  full  expla- 
nation of  the  failure  to  deliver  on  demand, 
and  is  shown  that  the  goods  were  lost  by 
a  cause  not  involving  the  bailee  in  liabil- 
ity, as  by  fire,  the  attending  circumstances 
being  known  to  the  bailor  before  de- 
mand, and  the  demand  being  merely 
formal,  it  can  not  be  presumed  from  the 
failure  to  deliver  that  the  bailee  had 
been  wanting  in  care,  or  had  been  neg- 
ligent, and  his  negligence  was  the  proxi- 
mate cause  of  the  loss;  and  hence,  upon 
the  bailor,  in  a  suit  by  him  for  damages 
resulting  from  the  loss,  rests  the  burden 
of  offering  some  evidence  tending  to 
show  that  defendant  had  been  guilty  of 
negligence,  causing  or  contributing  to 
the  destruction  of  the  goods.  Seals  ;■- 
Edmondson.  71  Ala.  509. 

It  being  the  duty  of  one  in  possession 
of  property  on  which  he  has  a  lien  to 
take  such  care  of  it  as  a  prudent  man 
takes  of  his  own  similar  property,  the 
burden  is  on  him  to  account  for  its  not 
being  forthcoming  when  demanded,  after 
the  lien  has  been .  discharged.  Haas  v. 
Taylor,  80  Ala.  459,  2  So.  633,  cited  in 
note  in  43  L.  R.  A.,  N.  S.,  118. 

In  an  action  against  a  bailee  for  hire 
for  damages  to  a  barge,  where  the  evi- 
dence as  to  the  condition  of  the  barge  at 
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the  time  of  hiring  was  conflicting,  it  was 
error  to  charge  that,  for  the  plaintiff  to 
recover,  it  must  appear  that  defendant 
had  failed  to  use  ordinary  care;  such  in- 
struction placing  the  burden  on  plaintiff 
to  show  negligence  on  the  part  of  de- 
fendant, irrespective  of  the  condition  of 
the  barge.     Higman  v.  Camody,  112  Ala. 

267,    20    So.    480. 

The  burden  of  proof,  where  a  conver- 
sion by  the  bailee  for  a  misuse  is  relied 
upon  for  a  recovery,  is  upon  the  plaintiff, 
just  as  it  is  in  any  other  action  for  a  con- 
version. The  mere  proof  by  the  plaintifl 
that  the  mare  was  uninjured  when  deliv- 
ered to  the  defendant,  and  was  injured 
when  returned  by  him,  did  not  make  out 
a  prima  facie  case.  It  was  incumbent 
upon  him  to  prove  to  the  reasonable  sat- 
isfaction of  the  jury  that  the  defendant 
made  use  of  her  in  a  way  in  violation  of 
the  terms  of  the  bailment.  Cartlidge  v. 
Slone,  134  Ala.  596,  26  So.  918,  921. 

AdmiHibility. — In  an  action  against  a 
bailee  for  hire  for  damages  to  a  barge, 
a  witness  testified  that  the  barge  was  de- 
fective in  construction,  in  that  it  was  not 
strengthened  by  rift  bolts,  without  which 
it  was  liable  to  swag  and  open  the  seams. 
Held,  that  tt  was  not  admissible'  for 
plaintiff  to  show,  on  cross-examination  of 
the  witness,  that  greater  care  should  be 
used  in  loading  a  barge  thus  defective 
than  one  supplied  with  rift  bolts.  Hig- 
man V.  Camody,  112  Ala.  367,  20  So.  480. 
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Damages. 

Loss  of  Goods  Due  to  Negligence  of 
Seller  after  Sale  and  Payment  of  Price. — 
Where  a  buyer  has  paid  the  purchase 
price,  and  the  title  to  goods  has  passed 
to  him,  and  they  are  afterwards  injured 
or  destroyed  through  the  negligence  of 
the  seller,  acting  as  bailee,  the  buyer  may 
'  the  value  of  the  goods,  or 
of  the  injury  thereto.  Cook  & 
Laurie  Contracting  Co.  v.  Bell  (Ala.),  59 
So.  273. 
§  M.   Trial. 

Instmctidns.— Where  the  evidence  was 
conflicting  as  to  whether  plaintiff  deli 
ered  his  mare  to  defendant  to  do  heavy 
or  light  work,  and  the  mare  was  in- 
jured in  doing  heavy  work,  an  instruc- 
tion in  an  action  for  such  injury  that 
plaintiff  made  out  a  prima  facie  case  by 
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proving  to  a  reasonable  certainty  that 
mare  was  not  injured  when  defend- 
received  her,  and  was  injured  when 
he  returned  her,  was  proper,  since  the 
burden  was  on  plaintiff  lo  show  a  viola- 
tion of  the  terms  of  the  bailment.  Cart- 
lidge V.  Slone,  ae  So.  91S,  124  Ala.  596. 


Wher 


;   for   i 


by  plaintiffs  mare  while  in  defendant's 
possession,  the  evidence  was  contliciin.i; 
as  to  whether  the  bailment  was  gratui- 
tous or  for  hire,  the  refusal  of  an  instruc- 
tion that  the  contract  of  the  parties  was 
one  of  hiring  was  proper.  Cartlidge  v. 
Slone,  26  So.  918.  124  Ala.  596. 

Where  plaintiff  claimed  that  his  mare 
received  injuries  by  reason  of  defend- 
ant's conversion,  the  refusal  of  instruc- 
tions that,  if  the  jury  believed  the  mare 
died  from  plaintiffs  improper  treatment 
or  doctoring  after  the  iigury,  they  must 
find  for  the  defendant,  or  if  they  believed 
that  the  mare  died  from  erysipelas  or 
blood  poison,  and  not  from  the  injury, 
defendant  was  not  liable,  was  proper, 
since  plaintiffs  right  of  action  was  com- 
plete when  the  conversion  took  place, 
and  the  condition  of  the  mare  when  re- 
turned was  only  to  be  considered  by  the 
jury  in  fixing  the  amount  of  plaintiffs 
damages,  and  erysipelas  or  blood  poi- 
soning might  have  been  the  result  of  the 
injury,  Cartlidge  v.  Slone,  26  So.  918, 
124  Ala.  596. 

Where  plaintiffs  mare  was  injured 
while  in  defendant's  possession,  and  the 
evidence  was  conflicting  as  to  whether 
plaintiR  delivered  the  mare  to  do  light 
work,  or  to  do  farm  work  generally,  or 
whether  the  bailment  was  gratuitous  or 
for  hire,  instructions  that  if  defendant 
got  the  mare  to  do  a  particular  kind  of 
work,  and  did  other  work  with  her,  he 
was  liable  for  a  conversion ;  or  if  he  bor- 
rowed or  hired  her  to  do  light  work, 
and  did  heavy  work  with  her,  and  while 
so  engaged  she  received  an  injury  trom 
which  she  died,  he  was  liable,  though  the 
injury  occurred  without  his  fault;  or  if 
defendant  used  the  mare  at  different  work 
from  that  agreed  on,  if  any  was  agreed 
on,  and  she  received  an  injury  while  SO 
used,  from  which  she  died,  defendant 
was  liable,  whether  borrowed  or  hired — 
were  proper.  Cartlidge  v.  Slone,  124 
Ala.  596,  26  So.  giB. 
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S  >7.  ^—  Judgment  and  Review. 

Effect  of  Judgment.— In  case  of  a 
claim  of  property  the  bailee  might  refuse 
the  demand  of  the  adverse  claimant,  and 

such  action  being'  brought,  he  might  no- 
tify his  bailor,  and  require  him  to  defend 
the  suit;  in  which  case,  the  bailor  would 
be  bound  by  the  judgment  rendered. 
whether  he  appeared  and  defended  it  or 
not;  but,  if  he  was  not  notified,  and  did 
not  appear,  his  rights  would  not  be  af- 
fected by  the  judgment.  Powell  v.  Rob- 
inson, 76  Ala.  423. 


§  tS.  Actioiu  by  or  agaiiut  Third  Per- 
sons. 

Right  of  Action. — A  bailee  of  hogs 
running  at  large  in  the  range  may  main- 
tain an  action  of  trespass  for  injury  to 
them.  Hare  v.  Fuller,  7  Ala.  717.  Sec 
ante,  "Defenses,"  §  21. 

Effect  of  Judgment. — A  recovery  by 
either  the  bailee  or  the  owner  for  injury 
of  hogs  running  at  large  in  the  range, 
would  oust  the  other  of  his  right  of  action. 
Hare  v.  Fuller,  7  Ala.  717,  718. 


Balance. 

See  the  titles  ACCOUNT;  ACCOUNT  STATED. 

BaUoU. 

See  the  title  ELECTIONS. 

Bankable  Paper. 

See  the  titles  BANKS  AND  BANKING;  CONTRACTS. 

Bank  Check. 

See  the  title  BANKS  AND  BANKING. 

Bank  Deposit. 

See  the  title  BANKS  AND  BANKING. 

Banker's  Lien. 

See  the  title  BANKS  AND  BANKING. 

Banking  Custonu. 

See  the  title  BANKS  AND  BANKING. 

Bank  Notes. 

See  the  title  BANKS  AND  BANKING. 
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BANKRUPTCY. 

I.  Oonstitntional  and  Statntory  Provisions. 

§  1.  Bankruptcy  Acts. 

§  2.  Construction  and  Operation  in  General. 

n.  Petition,  Adjudication,  Warrant,   and  Custody  of  Property. 

(A)  Jurisdiction  and  Course  of  Procedure  in  General. 

§  3.  Jurisdiction  of  Courts  of  Bankruptcy  in  General. 
§  4,  Persons   Subject   to   Jurisdiction. 

§  5. Place  of  Business,  Residence,  or  Domicile. 

§  6.  Rules,  Forms,  and  Orders  as  to  Procedure. 
§  7.  Commencement  of   Proceedings. 

(B)  Voluntary  Proceedings. 

§  8-  Nature  of  Proceedings. 

§  9.  Persons  Who  May  Become  Voluntary  Bankrupts. 

'   §  10.  In  General. 

.§  11.  Partners. 

§  12.  Adjudication. 

(C)  Involuntary  Proceedings. 

§  13.  .Acts  of  Bankruptcy. 

§  14, Fraudulent  Disposition  of  Property. 

§  15.  Persons  Who  May  Be  Adjudged  Bankrupt. 

§  16.  Corporation  in  General. 

§  17.  Petition. 

§  18.  Requisites  and  Sufficiency. 

§  19.  Adjudication. 

(D)  Warrant  and  Custody  of  Property. 

§  20.  Possession  and  Control  Pending  Proceedings  in  General. 
§  21.  Warrant  and  Seizure  Pending  Proceedings. 

§  22.  Liabilities  on  Bonds. 

§  23.  Appointment  and  .Authority  of  Receiver  or  Marshal  Pending 
Proceedings. 
m.  Assi^ment,  Administration,  and  Distribution  of  Bankrupt's  Estate. 
(A)  Assignment,  and  Title,  Rights,  and  Remedies  of  Trustee  in  General. 
§  24.  Property  and  Rights  Vesting  in  Trustee. 

§  25.  In   General. 

§  26.  Personal  Property  in  General. 

§  27 Real  Property  and  Interest  Therein. 

§  28.  Property   Fraudulently  Conveyed, 

§  29.  Property  Capable  of  Transfer  or  Subject  to  Process. 

§  29  (1)   In  General. 

§  29  (2)   Mortgaged  Property. 

§  29  (3)  Property  of  Wife  or  Children  of  Banknipt. 

§  29  (4)  Estate  in  Wife's  Land. 

§  29  (5)  Property   Passing  by   Succession  or   Will. 
§  30-  Rights  of  Action. 
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§  31.  After-Acquired  Property. 

§  32.  Partnership  and  Individual  Property. 

§  33.  Title  Acquired  by  Trustee  in  General. 
§  34.  Equities  of  Third  Persons. 
§  35.  Rights  as  to  Pending  Actions. 
(B)    Preferences  and   Transfers  by   Bankrupt,  and    Attachments  and 
Other  Liens. 
§  36.  Preferences  Voidable. 

§  37.  In  General. 

§  38.  Insolvency  of  Debtor. 

§  39.  Time  of  Giving  Preference, 

§  39  (1)  In  General. 

§  39  (2)   Effect  of  Prior  Agreement  or  Promise  to  Give  Se- 
curity or  to  Make  Transfer. 

§  40.  Procuring  or  Suffering  Judgment. 

§  41.  Knowledge  and  Intent  of  Parties. 

§  41   (1)   In  General. 

§  41   (2)   Knowledge  of  Insolvency  by  Creditor. 
§  42.  Transfers  in  General- 

§  43.  Validity  as  against  Trustee. 

§  44.  Fraudulent  Transfers. 

§  45.  Nature  and  Form  of  Transaction. 

§  45  (1)   In  General. 

§  45  (2)  Assignments  for  Benefit  of  Creditors. 
§  46.  Rights  of  Tmstee  as  to  Transfers. 
§  47.  Liens  in  General. 
§  48.  Validity  as  against  Trustee. 

§  48  (1)   In  General. 

§  48  (2)   Equitable  Assignments  or  Liens. 
§  49.  Statutory  Liens. 

§  50.  In  General. 

§  51.  Liens  Acquired  by  Legal  Proceedings  Prior  to  Bankruptcy, 

§  52.  In  General. 

§  53,  Judgment  or  Execution  and  Proceedi'ngs  Thereon. 

§  54.  Dissolution  of  Liens  of  Attachments  and  Other  Proceedings 
by  Adjudication. 

§  55.  In  General. 

§  56.  Time  of  Proceeding. 

§  56  (1)   In  General. 

§  56  (2)  Attachment  or  Garnishment. 

§  56  (3)  Judgment  or  Execution  and  Proceedings  Thereon. 
§  57.  Remedies  to  Establish  or  Enforce  Rights  or  Liens. 

§  58.  Nature  and  Form, 

§  59.  Conflicting  Jurisdiction  of  Courts  of    Bankruptcy   and 

State  Courts- 
§  60.  Enforcement  of  Liens  in  General. 
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§  61.  Enforcement  of   Rights  and  Liens  Acquired  by  Legal 

Proceedings, 
§  62.  Representation  of  Creditors  by  Trustee, 
§  63.  Collection  of  Assets. 
§  64.  Sale  of  Property. 

§  65.  ■  In  General. 

§  66.  Order  of  Court. 

§  67.  Rights  of  Purchasers. 

(C)  Actions  by  or  against  Trustee. 
§  68.  Actions  by  Trustee. 

§  69.  In  General. 

§  70.  Relating  to  Property  or  Proceeds  Thereof. 

§  71.  Leave  to  Sue. 
§  72.  Nature  and  Form  of  Remedy. 
§  72  (1)   In  General. 
§  72  (2)   Suits  in  Equity. 
§  73-  Defenses. 
§  74.  Jurisdiction. 

§  75.  Courts  of  Bankruptcy. 

§  76. State  Courts. 

§  77. Conairrent  and  Conflicting  Jurisdiction  of  United  States 

Courts  and  State  Courts. 
§  78.  Time  to  Sue  and  Limitations. 
§  79.  Injunction  and  Receiver. 
§  80.  Pleading. 

§  80  (1)   Declaration,  Complaint,   Petition,  or  Bill- 
§  80  (2)  Plea,  Answer.  Affidavit  of  Defense,  and  Demurrer. 
§  81.  Evidence. 

§  81   (1)  Presumptions  and  Burden  of  Proof. 
§  81   (2)  Admissibility. 
§  81   (3)   Weight  and  Sufficiency. 
fD)  Claims  against  and  Distribution  of  Estate. 
§  82.    Claims  Provable. 

§  83.  In  General. 

§  84.  Instruments  in  Writing  Made  before  Filing  of  Petition. 

§  84  ( I )  Contingent  Demands  and  Liabilities. 
§  84  (2)  Claims  of  Indorsers,  Guarantors,  or  Sureties- 
§  85.  Time  for  Proof  of  Claims. 
§  86.  Allowance  or  Disallowance  of  Claims. 
IV.  Composition. 

§  87.  Operation  and  Effect. 
§  88.  New  Promise  to  Pay  Debt. 
§  89.  Pleading. 
T,  Rigiits,  Remedies,  and  DischarKe  of  Banknipt. 
§  90.  Actions  by  Bankrupt. 
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§  91.  Actions  against  Bankrupt. 

§  91   (I)  In  General. 

§  91   (2)   In  Case  of  Appeal. 
§  92.  Privilege  from  Arrest, 
§  93.  Exemptions. 

§  94.  In  General. 

§  95.  Property  Exempt. 

§  95   (1)  Application  of  State  and  Federal  Laws  in  General. 

§  95   (2)   Pension  Money  and  Life  Insurance. 

§  95  (3)  Homestead  Exemptions. 
§  96.  Setting  Apart  and  Report  of  Exempt  Property. 

§  96  (I)  Claim  of  Exemption,  and  Allowance  or  Detennination  in 
General. 

§  96  (2)   Appraisement,  Selection,  Allotment  or  Setting  .-^part. 

§  96  (3)  Objections  and  Exceptions  to  Report  or  Determination, 
and  Proceedings  Thereon. 
§     97.  Right  to  Discharge  in  General. 
§     98.  Grounds  for  Refusal  of  Discharge. 

§     99.  In  General. 

§  100   Offenses  against  Bankrupt  Act- 

§  101.  Petition  for  Discharge. 
§  102.  Notice  of  .Application  for  Discharge, 
§  103.  Proceedings  in  Opposition  to  Discharge. 
§  ICM.  Revoking  Discharge. 

§  104  (1)  Grounds. 

§  104  (2)  Jurisdiction. 
§  105.  Conclusiveness  and  Effect  of  Dischai^e  in  General, 
§  106.  Collateral  Attack  on  Discharge. 
§  107.  Debts  and  Liabilities  Discharged. 
§  108.  In  General. 

§  108  (1)  In  General. 

§  108  (2)  Claims  of  Sureties  for  Bankrupt. 

§  108  (3)  Qaims  against  Bankrupt  as  Surety. 

§  109.  Debts  Not  Duly  Scheduled, 

§  110.  Debts  Created  by  Fraud,  Embezzlement,  Misappropriation, 

or  Defalcation  in  Official  or  Fiduciary  Capacity. 

§  110  (1)  Debts  Created  by  Fraud. 

§  110  (2)   Debts  Created  in  Official  or  Fiduciary  Capacity- 
§  111.  Effect  of  Discharge  as  to  Codebtors,  Guarantors,  and  Sureties. 

§  112.  Guarantors. 

§  113.  Sureties. 

§  114,  Effect  of  Discharge  as  to  Sureties  and  Liens. 

§  114  (1)  Attachment  or  Garnishment. 

§  114  (2)  Mortgages. 

§  114  (3)  Judgments  or  Executions  and  Proceedings  Thereon. 
§  lis.  New  Promise  to  Pay  Debt  Discharged. 
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§  116.  Pleading  Discharge- 

§  117.  Evidence  as  to  Discharge  or  New  Promise. 

§  117  (1)   Presumption  and  Burden  of  Proof. 

§  117  (2)  Admissibility. 

§  117  (3)  Weight  and  Sufficiency. 
§  118.  Reversion  of  Property  or  Surplus  to  Debtor  on  Dismissal,  Com- 
position, or  Discharge. 
VI.  Appeal  and  Eevision  of  Proceedinfrs. 
§  i  19.  Taking  and  Perfecting. 

§  426  (2). 

Cross  References. 
As  to  assignments  for  benefit  o(  creditors,  see  the  title  INSOLVENCY.  As  to 
acknowledgment  and  power  of  attorney  to  creditor's  proxie,  see  the  title  ACKNOWL- 
EDGMENT. As  to  admissions  by  bankrupt,  see  the  title  EVIDENCE,  As  to 
the  abandonment  of  provisional  receiver  of  bankrupt's  property  as  deprivation 
of  property  without  due  process  of  law,  see  the  title  CONSTITUTIONAL  LAW. 
As  to  the  assignment  of  mechanic's  lien  by  bankrupt  to  trustee,  see  Ihe  title  ME- 
CHANICS' LIENS.  As  to  waiver  of  garnishment,  see  the  title  GARNISHMENT. 
As  to  the  best  and  secondary  evidence  of  proceedings,  see  the  title  EVIDENCE. 
\s  to  champertous  sale  of  bankrupt's  proceedings,  see  the  title  CHAMPERTY  AND 
MAINTENANCE.  As  to  conspiracy  lo  commit  offenses  as  being  against  bankrupt 
act,  see  the  title  CONSPIRACY.  As  to  contract  to  prevent  competition  at  sale  of 
hankrupt's  property,  see  the  title  CONTRACTS.  As  to  the  election  of  remedy  by 
Lreditors  of  bankrupt,  see  the  title  ELECTION  OF  REMEDIES.  As  to  estoppel  of 
bankruptcy  by  assertion  of  title  in  another,  see  the  title  ESTOPPEL.  As  to  es- 
toppel to  claim  tax  liens  against  bankrupt's  estate,  see  the  title  ESTOPPEL.  As 
to  immunity  to  bankrupt  giving  incriminating  testimony,  see  the  title  CRIMINAL 
LAW.  As  to  interpleader  by  receiver  in  bankruptcy,  see  the  title  INTERPLEADER. 
As  to  jurisdiction  of  federal  supreme  court  lo  review  decisions  of  state  courts  in- 
volving bankruptcy  acts,  see  the  title  COURTS.  As  lo  insolvency  under  local  in- 
solvent laws,  see  the  title  INSOLVENCY.  As  to  landlord's  lien  on  bankrupt's 
property,  waiver  or  forfeiture  of  lien,  see  the  title  LANDLORD  AND  TENANT. 
As  to  the  power  of  bankruptcy  court  lo  re-examine  fact  tried  by  jury,  see  the  title 
JURY.  As  to  presumption  of  regularity  of  bankruptcy  proceedings,  see  the  title 
EVIDENCE.  As  to  the  right  of  assignee  to  purchase  at  tax  sale,  see  the  title  TAX- 
ATION. As  to  state  laws  as  rules  of  decision  in  courts  of  bankruptcy,  see  the  ti- 
tle COURTS.  As  to  summary  proceedings  to  compel  surrender  of  bankrupt  prop- 
erty by  officer  of  stale  court,  as  denial  of  due  process  of  law.  see  the  title  CON- 
STITUTIONAL LAW.  As  to  the  taxation  of  bankrupt's  property,  see  the  title 
TAXATION.  As  to  the  organization,  etc.,  of  eourls  having  jurisdiction  in  bank- 
luptcy.  see  the  title  COURTS. 


L   CONSTITUTIONAL  AND   STATU- 
TORY   PROVISIONS. 
§    1.   Bankrnptcjr  Acts. 

It  is  undeniably  competent  for  con- 
gress to  declare  a  decree  in  bankruptcy 
invalid,  when  irregularly  or  unfairly  ob- 
tained, whenever  and  wherever  it  may  be 
drawn  in  the  question;  to  allow  it  to  be 
impeached  for  fraud,  or  other  kindred 
cause;  and  upon  the  allegation  being  es- 


tablished, to  authorize  all  courts  to  pro- 
nounce it  invalid.  The  Bankrupt  Act 
of  1841  has  done  this,  almost  in  tocidem 
verbis.  Mabry  *.  Herndon,  B  Ala.  848, 
868.  See  post,  "Appeal  and  Revision  of 
Proceedings."  VI. 

§  >.  Coiutruction  and  Operation  in 

General 
The  United  Stales  supreme  court  hav- 
ing held  that  the  language  of  the  Bantc- 
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rupt  Act  of  1841,  excepting  from  dis- 
charge debts  "created  in  consequence  of 
any  defalcation  as  a  public  officer,"  "or 
while  acting  in  any  other  fiduciary  capac- 
ity," related  to  cases  of  express  trust, 
and  did  not  embrace  cases  of  mere 
agency,  the  same  construction  must  be 
given  to  the  equivalent  expressions  in 
the  Bankrupt  Act  of  1867.  Woolsey  v. 
Cade.  54  Ala.  378. 

In  construing  the  terms  used  in  the 
bankrupt  law,  giving  or  excluding  its 
benefits,  resort  must  be  had  to  their 
meaning  in  the  common  law,  and  not 
in  the  local  law  .of  the  state  where  the 
bankrupt  is  domiciled.  Austill  f.  Craw- 
ford,   7    Ala.    335. 

II.        PETITION,       ADJUDICATION, 

WARRANT,  AND   CUSTODY   OF 

PROPERTY. 

(A)  JURISDICTION  AND  COURSE 
OF  PROCEDURE  IN  GENERAL. 
§  3.  Jurisdiction  of  Courts  of  Bank- 
ruptcy in  GcneraL 

The  court  of  bankruptcy,  by  the  filing 
of  the  voluntary  petition,  acquires  full 
and  exclusive  jurisdiction  of  the  bank- 
rupt and  his  estate.  Steele  v.  Moody, 
S3  Ala.  418. 

District  Courts  of  United  States — Ex- 
tent of  Jurisdiction. — "The  district  courts 
of  the  United  States,  are  not,  by  the  gen- 
eral Bankrupt  Act,  invested  with  juris- 
diction over  all  bankrupts,  but  only  over 
such  as  petition  to  be  discharged  in  the 
district  where  he  shall  reside  or  have 
his  place  of  business  at  time  of  filing  the 
petition."     Stiles  *.  Lay,  B  Ala.  795,  ,799. 

State  Courts. — When  a  state  court  has 
acquired  jurisdiction  of  person  and  sub- 
ject matter  before  bankruptcy  proceed- 
ings are  instituted,  and  permitted  to 
prosecute  the  suit  until  judgment  is 
rendered,  such  judgment  is  conclusive 
upon  the  assignee,  and  upon  all  other 
persons.  There  are  many  categories  to 
which  this  principle  applies.  Among 
them  are  stated  cases  in  which  the  suitor 
has  acquired  a  lien  by  execution  or  at- 
tachment more  than  four  months  before 
the  adjudication  in  bankruptcy.  So,  also, 
when  the  assignee  makes  himself  a  party 
to  a  suit  by  or  against  the  bankrupt,  or, 
having    notice    fails    to    make    himself    a 
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party,  and  the  suit  is  prosecuted  to  a 
final  determination.  As  a  settlement  of 
the  matters  involved  in  the  issue,  such 
judgment  is  conclusive  upon  the  assignee, 
and  upon  all  persons  claiming  in  his 
right.  In  such  cases,  in  the  absence  of 
fiaud  or  kindred  defense,  it  would  seem 
the  assignee  could  accomplish  nothing  by 
intervening.  Sullivan  v.  Rabb,  86  Ala. 
433,  5  So.  746,  749. 
§  4.  Penona  Subject  to  Jurisdiction, 
g  5.  __  Place  of  Business,  Residence,  or 
Domicile. 

Where  Petition  Host  Be  Piled.— Un- 
der the  bankrupt  law,  the  petition  must 
be  filed  in  the  district  where  the  supposed 
bankrupt,  at  the  time  of  filing  it,  shall 
reside,  or  have  his  place  of  business,  and 
if  the  district  granting  his  discharge  has 
not  jurisdiction  of  the  person  by  reason 
of  residence,  or  place  of  business,  the  dis- 
charge is  void.    Stiles  v.  Lay,  9  Ala.  795. 

One  living  with  his  family  in  New 
Hampshire,  and  carrying  on  business 
there,  is  a  resident  of  that  slate  within 
the  act,  although  the  spring  previous, 
and  for  some  years  before,  he  had  a  com- 
mercial establishment  in  Alabama,  acted 
as  a  citizen,  and  intended  to  remove  his 
family  there  the  next  season.  Stiles  v. 
Lay,  9  Ala.  795. 

g  6.  Rules,  Fonns,  and  Orders  as  to  Pro- 
cedure. 

As  to  courts  of  bankruptcy  in  general, 
see  ante,  "Jurisdiction  of  Courts  of  Bank- 
ruptcy in  General,"  %  3. 

"The  10th  section  of  the  bankrupt  law 
required  the  justice  of  the  supreme  court 
of  the  United  States  to  frame  general  or- 
ders for  regulating  the  practice  and  pro- 
cedure of  the  district  courts  in  bank- 
ruptcy and  generally  for  carrying  the 
provisions  of  the  law  into  effect.  These 
orders  they  were  required  to  report  to 
congress.  In  obedience  to  this  requisi- 
tion, general  orders  were  framed  and 
(orms  prescribed  for  the  various  pro- 
ceedings in  bankruptcy."  Steele  v. 
Moody,  53  Ala.  418,  424. 
§   7.   Coniinencement   of   Proceedings. 

In  bankruptcy,  the  commencement  of 
the  proceeding  is  the  filing  of  the  peti- 
tion.    Griel  v.  Solomon,  82  Ala.  85,  a  So. 
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(b)    voluntary   proceedings. 

S  S.  Nftture  of  Proceedings. 

"An  adjudication  of  bankruptcy  is  in 
the  nature  of  a  statute  execution  for  all 
creditors.  The  assignee,  as  the  represent- 
ative of  creditors,  stands  in  the  relation 
of  a  judgment  creditor,  capable  of  en- 
forcing every  right  such  creditor  could 
enforce."  Steele  v.  Moody.  53  Ala.  418, 
42i. 

§  B.   Persons  Who  Ua7  Become  Volun- 
tary Bankrupts. 
§  10.  In  GeneraL 

Under  |  1  of  the  United  States  bank- 
rupt law  of  1841  declaring  that  its 
visions  shall  not  extend  to  one  whose 
debt  has  been  created  while  acting  in  a  fi 
duciary  capacity,  a  factor  who  has  con 
verted  to  his  own  use  proceeds  of  good; 
consigned  to  him  for  sale  is  not  prohib- 
ited from  taking  advantage  of  the 
the  fiduciary  capacity  meant  being  a  : 
proper.  Austill  &  Marshall  v.  Crawford, 
7  Ala.  335,  cited  on  the  point  in  nt 
42  L.  R-  A.,  N.  S.,  1W4. 
S  11. Partners. 

A  partnership  may  be  adjudged  a 
bankrupt  in  voluntary  or  involuntary 
proceedings,  irrespective  of  any  adjudi 
cation  as  to  individual  members.  Lacey 
V.  Cowan,  162  Ala.  546,  50  So.  381. 
§  It.  Adjudication. 

The  adjudication  of  a  debtors  bank- 
ruptcy is  the  pivotal  period  of  all  bank- 
rupt proceedings,  from  which  flow  all  of 
his  disabilities,  as  well  as  the  attendant 
rights  of  creditors  conferred  by  the  law; 
being,  as  it  is,  a  judicial  ascertainment  of 
the  fact  that  an  act  of  bankruptcy  was 
committed  at  some  antecedent  period, 
which  is  fixed,  by  relation,  at  the  com- 
mencement  of  the  bankrupt  proceedings, 
which  is  the  filing  of  the  petition.  Criel 
J-.  Solomon,  82  Ala.  85,  a  So.  332,  325. 

The  bankrupt  court,  in  proceedings  to 
declare  one  partner  a  bankrupt,  can  not 
declare  the  partnership  or  the  other  part- 
ner a  bankrupt.  Lacey  v.  Cowan.  163 
Ala.  546,  50  So.  281. 

Effect  of  Adjudication  on  Relation- 
ship of  Landlord  and  Tenant — The  re- 
lation of  landlord  and  tenant  is  not  sev- 
ered by  adjudication  in  voluntary  bank- 
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--uptcy  of  the  tenant  under  Act  July  1, 
1898,  c.  541,  30  Stat.  544  (U.  S.  Comp.  St. 
1901,  p.  3418).  Shapiro  v.  Thompson,  160 
Ala.  363,  49  So.  391. 

(C)        INVOLUNTARY        PROCEED- 
INGS. 
§  13.  Acts  of  Bankruptcy. 
§  14.   ^—    Praudolent      Dtsposition      of 
Property. 
"The  fraud  and  concealment  of  prop- 
erty by  a  bankrupt,  it  is  held,  must  be 
deliberate  and  intentional  to  affect  him; 
but  it  is  said  where  property  ia  discov- 
ered belonging  to  the  bankrupt's  estate, 
subsequent  to  the  issuing  of  the  decree, 
which   has  not   been   accounted    for;   the 
intention   of   the    bankrupt    being  appar- 
ent, his  discharge  and  certificate  will  be 
disallowed."     Hargroves  ;'.  Cloud,  8  Ala. 

173,   175.  • 

§     IS.     Persons  Who  May  Be  Adjudged 

Bankrupt. 
§  le. Corporation  in  GeneraL 

Name  in  Which  a  Corporation  May  Be 
Proceeded  against. — K  corporation  may 
lawfully  be  proceeded  against  in  bank- 
ruptcy in  the  name  which  it  has  acquired 
by  usage,  though  its  charter  name  is  dif- 
ferent. Jones  V.  Watkins,  1  Stew.  81. 
§  17.  Petition. 
§  18. Requisites  and  Sufficiency. 

insufficiency  of  Allefation. — A  peti- 
tion in  bankruptcy  alleged  that  the  pe- 
titioners were  creditors  of  the  company 
in  a  requisite  sum,  and  that  its  principal 
place  of  business  was  within  the  juris- 
diction of  the  court,  and  that  the  bank- 
rupt had  committed  a  specified  act  of 
bankruptcy  within  four  months  of  filing 
the  petition,  and  prayed  the  appointment 
of  a  receiver  to  take  possession  of  the 
property;  but  it  did  not  appear  that  the 
bankrupt  was  such  a  corporation  as  could 
be  declared  an  involuntary  bankrupt. 
Held  that  this  omission  was  merely  de- 
scriptive of  the  alleged  bankrupt,  and 
was  amendable,  so  that  the  petition  was 
sufficient  to  invoke  the  jurisdiction  of 
the  court.  McAfee  v.  Arnold  &  Mathis, 
155  Ala.  561.  46  So.  870;  McAfee  v.  VVal- 
lenhaupt,  156  Ala.  665,  46  So.  873. 
§  19.  Adjudication. 

Conclusiveness     of     Decree'. — A  decree 
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adjudging  one  a  bankrupt  is  noi  conclu- 
sive on  the  issue  of  the  precise  amount 
which  he  owed  to  any  one  creditor,  or 
that  he  was  indebted  to  any  particular 
creditor  in  any  sum;  and  one  who  has 
received  a  gift  from  the  bankrupt  is  not 
cut  off  by  the  decree  from  contesting 
with  the  trustee  the  validity  of  the  claim 
of  every  creditor  asserted  by  him, 
for  whose  benefit  a  suit  is  prosecuted  by 
the  trustee  to  set  aside  gifts  made  by 
the  bankrupt  in  fraud  of  creditors.  Car 
wrighi  V.  West,  155  Ala.  619,  47  So.  93. 

Nature  and  Conclusiveness  of  Adjudi- 
cation.— An  adjudication  in  bankruptcy  i 
in  the  nature  of  a  decree  in  rem,  and  i 
conclusive  on  the  issues  of  the  bankrupt' 
insolvency  and  of  existing  creditors  s 
the  date  of  its  rendition;  but  it  is  nc 
proof  thai  such  creditors  existed  a  yea 
or  more  prior  thereto.  Cartwright  i 
West,  155  Ala.  619,  47  So.  93. 

(D)    WARR.\NT  AND   CUSTODY  OF 

PROPERTY. 
§    SO.    Possession    and    Control    Pending 
Proceedings  in  General. 

Though  a  bankrupt  can  do  nothing 
derogation  of  the  estate,  an  agreement 
between  a  bankrupt  insured  and  an 
surer  made  after  the  commencement  of 
the  bankruptcy  proceedings  that  the  in- 
vestigation of  a  loss  should  not  consti- 
tute a  waiver  of  the  avoidance  of  the  pol- 
icy for  failure  to  take  an  inventory  will 
bind  the  bankrupt  estate,  where  the 
agreement  was  signed  by  the  insured  in 
the  presence  of  and  with  the  advice  of 
the  receiver.  Day  v.  Home  Ins.  Co. 
(Ala.),  58  So.  549. 

The  agreement  was  not  invalid  as  an  act 
by  the  bankrupt  in  derogation  of  the  in- 
terests of  the  bankrupt  estate,  since  it 
operated  tor  the  benefit  of  the  estate. 
Day  V.  Home  Irs.  Co.  (Ala.),  58  So. 
S49. 

§  91.  Warrant  and  Scuare  Pending  Pro- 
ceedings. 
§  9S. Liabilities  on  Bonds. 

SufBcienc)*  of  Pleas. — In  an  action 
against  a  surety  on  the  forthcoming 
bond  of  an  alleged  bankrupt,  pleas  charg- 
ing that  after  the  bankruptcy  adjudica- 
tion a  writ  of  error  was  duly  sued  out  to 
review    the    same    but    failing    to    show 
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whether  or  not,  or  when  the  decree  was 
finally  confirmed,  or  whether  the  writ 
was  still  pending  and  undetermined,  or 
had  been  dismissed,  were  insufficient,  ei- 
ther in  abatement  or  in  bar,  since  under 
Bankr.  Act  July  1,  189B,  c.  541,  g  1,  subd.  2, 
30  Stat.  544  (U.  S.  Comp,  St.  1901.  p.  3418), 
providing  that  the  adjudication  shall 
mean  the  dale  of  the  entry  of  the  decree 
that  defendant  is  a  bankrupt,  or,  if  such 
decree  is  appealed  from,  then  the  date 
wh~n  such  decree  is  finally  confirmed,  as 
the  mere  taking  of  an  appeal  and  the 
dismissal  thereof,  either  by  the  appel- 
lant or  the  appellate  court,  would'  not 
change  the  date  of  the  adjudication  from 
the  time  it  was  taken  to  the  time  of  dis- 
missal of  the  appeal,  Moore  Bros.  v. 
Cowan,  173  Ala.  538,  55  So,  903, 

Defenses. — Where  certain  bankrupts 
were  so  adjudged  in  involuntary  pro- 
ceedings and  executed  a  forthcoming 
bond  to  retain  possession  of  their  assets, 
and  sued  out  a  writ  of  error  to  review 
the  adjudication,  it  was  no  defense  to  a 
subsequent  action  on  the  bond  that  after 
its  execution  the  property  was  taken 
from  the  alleged  bankrupts  pursuant  to 
voluntary  bankruptcy  proceedings  insti- 
tuted by  them,  it  not  being  denied  that 
the  voluntary  proceedings  were  insti- 
tuted for  the  bankrupts  benefit,  and  it 
not  being  shown  that  the  assets  were 
returned  to  and  accepted  by  the  person 
to  whom  they  were  surrendered,  as  re- 
ceiver in  the  bankruptcy  proceedings, 
Moore  Bros.  v.  Cowan,  173  Ala.  538,  55 

So,    903. 

Estoppel. — Where  a  forthcoming  bond 
in  bankruptcy  was  executed  by  defend- 
ant surety  to  two  persons  named  "the 
receivers  in  the  above  cause,"  they  were 
thereby  estopped  from  questioning  the 
validity  of  the  receiver's  appointment. 
Moore  Bros,  v.  Cowan,  173  Ala,  536,  55 
So.  903. 

§  as.  Appointment  and  Authority  of  Re- 
ceiver or  Marshal  Pending  Proceed- 
ings. 

is  properly  within  the  province  of  the 
judge  to  take  possession  and  release  the 
property  of  the  bankrupt.  Yet  the  ref- 
is  clothed  with  this  power,  pro- 
vided the  clerk  issues  a  certificate  show- 
ing the  absence  of  the  judge  from  the  ju- 
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dicial  district,  or  the  division  of  the  dis- 
trict, or  his  sickness  or  inability  to  act. 
This  language  evidently  means  that  th« 
referee  has  the  same  power  to  act  ir 
cases  properly  referred  to  him  as  ihe 
judge  has  when  no  reference  is  made. 
The  referee  may  appoint  a  receiver  or 
the  marshal,  upon  application  of  parties 
in  interest,  in  case  it  shall  be  necessary 
for  the  preservation  of  the  state,  to  take 
charge  of  the  property  of  the  bankrupt 
at  any  time  after  the  Aling  of  the  peti- 
tion and  until  it  is  dismissed  or  the  trus- 
tee is  qualified.  McAfee  v.  Arnold,  155 
Ala.  561,  46  So.  870.  872, 

Jurisdiction  of  Federal  Courts. — The 
federal  court  having  exclusive  jurisdic- 
tion lo  adjudge  a  person  a  bankrupt  and 
to  appoint  a  receiver,  such  appointment 
may  not  be  collaterally  attacked  in  i 
suit  on  the  forthcoming  bond.  Moort 
Bros.  V.  Cowan,  73  Ala.  536.  55  So 
903. 

III.     ASSIGNMENT,      ADMINISTRA- 
TION, AND  DISTRIBUTION  OF 
BANKRUPT'S    ESTATE. 

<A)      ASSIGNMENT,      AND      TITLE, 
RIGHTS,     AXD    REMEDIES    OF 
TRUSTEE   IN   GENERAL. 
5    34.    Property   and    Rights    Vesting    in 
Trustee. 

S  tS. In  GeneraL 

.As  to  rights  of  purchasers  at  a  trus- 
tees' sale,  see  post,  "Rights  of  Purchas- 
ers," §  67. 

§  W.  Personal  Property  in  GeneraL 

Nature  in  General. — A.  executed  sev- 
eral notes  payable  to  B.,  guardian  of  C, 
with  D.  as  his  surety,  D.  married  the 
ward,  and  became  and  was  declared  a 
bankrupt.  Suit  being  instituted  on  the 
notes  against  A,  by  the  assignee  in  bank- 
ruptcy of  D.,  it  was  held  Ihai,  as  it  did 
not  appear  that  the  notes  ever  passed 
from  the  guard<an  to  the  bankrupt,  or 
that  he  had  ever  come  to  a  final  settle- 
ment with  the  guardian,  or  how  the  ac- 
count stood  between  the  guardian  and 
his  ward,  as  the  ward  herself  could  not 
have  sued  at  law  upon  the  notes,  no  such 
right  passed  to  the  assignee  in  bank- 
ruptcy of  her  husband.  Chilton  *.  Cab- 
iness,  14  Ala.  447. 


§    a7.   Real    Property   and    Interest 

Thereiii. 
Where  the  vendee  of  lands  has  be- 
come bankrupt,  whatever  interest  he  had 
in  the  lands  passes  to  his  assignee  in 
bankruptcy,  who  becomes  a  proper  party 
to  a  suit  to  enforce  a  vendor's  lien  on  the 
lands.     McDonald  v.   McMahon,  66  Ala. 

115. 

Right  to  Enforce  Parol  Contract  for 
Sale  of  Land. — A  purchaser  of  lands  un- 
der an  executory  parol  contract,  having 
afterwards  obtained  a  certificate  of  dis- 
charge in  bankruptcy,  can  not  maintain  a 
bill  in  equity  for  the  specific  perform- 
ance of  the  contract.  His  assignee  is 
the  only  party  who  can  sue.  Rea  v. 
Richards,  56  Ala.  396. 

When  Vendor  May  Recover  in  Eject- 
ment.— The  assignment  in  bankruptcy  of 
a  vendor  of  land  who  had  contracted  to 
convey  the  title  on  payment  of  the  pur- 
chase money  is  a  complete  bar  to  his  re- 
covery in  ejectment  on  the.  nonpayment 
of  the  price,  his  assignee  taking  all  his 
rights.     Clements  v.  Taylor,  65  Ala.  363. 

§   as.  Property   Fraudulently   Con- 
veyed. 

As  to  the  right  of  trustees  to  avoid 
transfers,  see  post,  "Rights  of  Trustee 
as   to  Transfers,"  S   46. 

The  rights  of  property  of  a  bankrupt, 
to  which  the  assignee  succeeds,  are  those 
rights  to  which  the  bankrupt  had  either 
a  legal  or  equitable  title,  which  could  be 
enforced  in  a  court  of  justice.  No  right, 
therefore,  lo  property  of  which  the  bank- 
rupt has  made  a  fraudulent  assignment 
would  pass  to  his  assignee.  To  whom 
such  right  would  belong,  whether  to  the 
creditors,  generally,  who  assert  a  title  to 
it,  or  only  to  those  who  refuse  to  come 
in  under  the  commission,  quxre,  Reavis 
V.  Garner,  12  Ala.  661. 

§  S9.  Property  Capable  of  Transfer 

or  Subject  to  Process. 

§  as  (1)  In  GeneraL 

The  Bankrupt  Aci  of  congress  includes 
the  franchise  of  a  toll  bridge  as  property 
within  its  contemplation,  and  passes  it 
over  to  the  assignee  in  bankruptcy, 
Stewart  v.  Hargrove,  23  Ala.  429.  See, 
also,  Lewis  v.  Gansville,  7  Ala.  85. 
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§  M  (S)  Mortgaged  Property. 

Equitjr  of  Redemption. — Under  the 
Bankrupt  Act  of  1867,  an  assignee  in 
bankruptcy  acquires  the  equity  of  re- 
demption of  the  bankrupt  in  real  estate, 
subject  to  an  outstanding  mortgage. 
Robinson  v.  Denny.  57  Ala.  498. 
§  a»  (8)  Property  of  Wife  ot  ChUdren 
of  Bankrupt 

A  father  subscribed  for  shares  of  stock 
in  the  name  of  his  daughter,  and  exe- 
cuted his  note  for  them,  and  a  mortgage 
securing  it.  Before  the  payments  were 
due  the  note  and  mortgage  were  can- 
celed, and  a  firm  of  which  he  was  a  mem- 
ber became  bound  for  the  installments, 
and  afterwards  paid  them.  Held  that, 
the  daughter's  husband  having  become  a 
bankrupt,  she  had  no  such  interest  in  the 
stock  that  would  pass  to  the  assignee  of 
her  husband.  Butler  v.  M.  Ins.  Co..  14 
Ala.  777. 
§  as  (4>  Estate  in  Wife's  Luid. 

The  rents  of  a  wife's  separate  estate 
accruing  after  her  death  intestate  become 
the  absolute  property  of  the  husband, 
and  the  right  to  collect  them  passes  to 
his  assignee  in  bankruptcy.  Gayle  v. 
Randall,  71  Ala.  469. 

Statutory  Separate  Estate  of  Wife— 
What  Right  Banknqrt  Acquires.— The 
allowance,  under  Rev.  Code,  S  2379,  to 
the  husband,  upon  his  wife's  death,  of 
the  use  of  her  realty  during  his  life, 
passes  to  his  assignee  in  bankruptcy. 
Conoly  V.  Gayle,  54  Ala.  369. 
§  SS  (S)  Property  Pasung  by  Succession 
or  Wilt 


devises  property, 
part  of  which  is  severable  and  part  not, 
to  his  son  for  the  use  of  the  latter  and 
his  family  jointly,  with  the  provision  that 
it  is  not  to  be  subject  to  the  son's  debts, 
the  provision  is  ineffectual  as  to  the  sev' 
erable  portion  of  the  property,  the  son's 
interest  in  which  will  pass  to  his  assignee 
in  bankruptcy,  to  be  subjected  to  his 
debts.     Rugely  v.  Robinson.  10  Ala.  702. 

Property  may  be  given  to  a  man  until 
he  shall  become  bankrupt;  but  a  dispo- 
sition to  a  man  until  he  shall  become 
bankrupt  and  after  his  bankruptcy,  over, 
is  quite  different  from  an  attempt  to  give 
to  him  for  his  life,  with  a  proviso  that 
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he  shall  not  sell  or  alien  it.  If  the  con- 
dition is  expressed  so  as  to  amount  to 
a  limitation,  neither  the  man  or  his  as- 
signees can  have  it  beyond  the  period 
limited;  but  while  it  is  his  property,  it 
must  be  subject  to  the  incidents  of  prop- 
erty, and  therefore  to  debts,  Rugely  v. 
Robinson.  10  Ala.  702,  717. 
§  30. Rights  of  Action. 

As  to  right  of  bankrupt  to  sue,  see  post, 
"Actions  by  Bankrupt,"  §  90.  As  to 
rights  pending  actions,  see  post,  "Rights 
as  to  Pending  Actions,"  §  35. 

A  bankrupt,  by  the  adjudication  of 
bankruptcy,  becomes  incapable  of  en- 
forcing, in  his  own  name,  any  property 
rights  which  belonged  to  him  at  the  time 
of  the  adjudication;  but  upon  the  ap- 
pointment of  an  assignee  by  the  bankrupt 
court,  and  the  execution  and  delivery  of 
an  assignment  to  him,  all  the  property 
rights  of  the  bankrupt,  except  such  as 
were  specially  excepted  from  the  opera- 
tion of  the  Bankrupt  Act.  of  March  2, 
1867,  c.  176,  14  Stat.  517,  vest  in  the  as- 
signee, with  the  exclusive  right  to  sue 
for  the  same.  Gayle  v.  Randall,  71  Ala. 
469.  See,  also,  Cain  v.  Sheets,  77  Ala. 
493. 

For  Tort. — A  claim  for  damages,  for 
negligence  in  keeping  a  ferry,  against 
the  keeper  and  his  sureties  on  his  statu- 
tory bond,  constitutes  a  part  of  a  bank- 
rupt's assets.  Borden  v.  Bradshaw,  68 
Ala.  362. 
§  31. After-Acquired  Property. 

See,  also,  post,  "Debts  Not  Duly 
Scheduled,"  §  109. 

Where  creditors  seize,  on  execution, 
property  acquired  by  one  after  he  has 
been  decreed  a  bankrupt  under  the  law 
of  the  United  States,  and  before  it  is  de- 
cided whether  his  certificate  of  discharge 
shall  be  granted,  a  court  of  equity  will  in- 
terfere, by  injunction,  to  protect  his 
rights,  and  will  restrain  proceedings  un- 
til the  question  of  his  discharge  is  de- 
cided.   Mosby  *.  Steele,  7  Ala.  899. 

§  3S.   Partnership    and    Individual 

Property. 

Where  one  or  more  partners,  not  in- 
cluding all,  are  adjudged  bankrupt,  the 
partnership  property  can  not  be  admin- 
istered in  the  proceeding,  unless  by  con- 
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sent    of    the    other    partners.       Lacey    v. 
Cowati,  162  Ala.  546,  50  So.  281. 

Proceeds  of  property  of  a  bankrupt 
firm  should  be  appropriated  to  pay  part- 
nership debts,  and  it  the  partners  are  ad- 
judged bankrupts  proceeds  of  each  indi- 
vidual estate  should  be  appropriated  first 
to  pay  individual  debts,  and  if  surplus 
remains  in  the  partnership  case  it  may 
be  appropriated  to  pay  individual's  debts, 
and  in  the  other  case  it  may  be  appropri- 
ated to  pay  partnership  debts.  Lacey  v. 
Cowan,  162  Ala.  546,  50  So.  281. 

When  Trustee  May  Sue  to  Subject 
Funda  of  the  Partnerabip. — A  trustee  in 
bankruptcy  of  the  estate  of  one  partner 
can  not  sue  to  subject  funds  of  the  part- 
nership, so  long  as  the  partnership  re- 
mains unsettled.  Lacey  v.  Cowan,  16S 
Ala.  546,  50  So.  281. 

Diuolutioii  of  Partnerabip  by  Bank- 
ruptcy.— Where  a  decree  of  bankruptcy 
is  awarded  against  a  member  of  a  firm 
under  Act  IB41  or  Act  1867,  the  partner- 
ship is  thereby  dissolved  and  the  part- 
nership effects  are  vested  in  the  assignee 
and  the  solvent  partner  as  tenants  in 
common.  McNutt  v.  King,  59  Ala.  597. 
§  3S.  Title  Acquired  by  Trustee  in  Gen- 
eral 

"The  bankrupt's  discharge  does  not  af- 
fect the  assignee's  title  to  the  property, 
by  law  vested  in  him.  This  vestiture  of 
title  is  absolute,  and  no  conduct  of  the 
bankrupt  can  defeat  it.  Then,  neither 
the  examination  of  the  bankrupt,  nor  op- 
position to  his  discharge  by  a  creditor, 
nor  the  final  discharge  of  the  bankrupt, 
can  operate  as  a  bar  to  a  recovery  by 
the  assignee  against  a  creditor,  in  an  ac- 
tion of  ejectment,  for  lands  fraudulently 
conveyed  by  the  bankrupt  to  such  cted- 
itor."  Bradley  v.  Hunter,  50  Ala.  265, 
270. 

A  trustee  in  bankruptcy  is  not  a  pur- 
chaser of  the  property  of  the  bankrupt, 
and  he  acquires  only  the  title  of  the 
bankrupt,  and  can  sell  only  such  title 
as  he  has.  F.  A.  Ames  Co.  v.  Slocomb 
Mercantile  Co..  160  Ala.  99,  51  So.  994. 
§  M.  Equities  of  Third  Peraona. 

"An  assignee  in  bankruptcy  is  not  a 
purchaser  for  a  valuable  consideration, 
entitled  to  protection  against  equities  to 
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which  the  estate  of  the  bankrupt  is  sub- 
ject. In  the  absence  of  fraud,  such  an 
assignee  succeeds  merely  to  such  rights 
and  interests  as  the  bankrupt  had,  and 
was  capable  of  asserting  at  the  time  of 
the  bankruptcy.  Whatever  equities  affect 
the  bankrupt,  or  his  estate,  affect  the  as- 
signee, as  if  the  bankrupt  himself  were 
still  clothed  with  the  rights  and  interests 
the  law  compelled  him  to  surrender." 
Smilh  V.  Perry,  56  Ala.  a66,  26S.  See, 
also,  Crowe  v.  Reid,  57  Ala,  281. 
§  8S.  Rights  as  to  Pending  Actions. 

See  post,  "Actions  by  Bankrupt,"  S  ^''■ 

Where,  after  an  action  was  brought  in 
a  stale  court  to  cancel  deeds  in  which  a 
debtor  fraudulently  attempted  to  trans- 
fer his  property,  the  debtor  was  adjudged 
a  bankrupt,  and  a  trustee  in  bankruptcy 
appointed,  the  state  court  upon  setting 
aside  such  conveyances  will  not  decree  a 
sale  of  property,  since  upon  the  cancel- 
lation the  title  vested  in  the  trustee  in 
bankruptcy.  Dickens  v.  Dickens,  174  Ala. 
305,  56  So.  806. 

Trustee  May  Be  Hade  Party  Defend- 
ant.—Under  Bankr.  Act  July  1,  1898,  c. 
541,  S  70,  30  Stat.  565  (U.  S.  Comp.  St.  1901, 
p.  3451],  vesting  the  trustee  with  title  to 
property  of  the  bankrupt,  etc.,  a  trustee 
appointed  pursuant  to  an  adjudication  in 
bankruptcy,  made  after  the  institution  of 
a  suit  to  set  aside  a  fraudulent  convey- 
ance made  by  the  bankrupt,  may  be  added 
by  amendment  as  a  party  defendant  to  the 
suit.  Davis  V.  W.  F.  Vandivcr  8t  Co.,  143 
Ala.  202,  38  So.  850. 

The  Bankrupt  Act  of  1841,  in  virtue  of 
the  decree  of  bankruptcy,  divests  the 
bankrupt  of  all  property  and  rights  of 
property,  except  as  therein  provided,  and 
declares  that  all  suits  pending  to  which 
he  is  a  party  shall  be  prosecuted  or  de- 
fended by  the  assignee  to  their  final  con- 
clusion, in  the  same  way,  and  with  the 
same  effect,  as  they  might  have  been  by 
the  bankrupt  himself;  consequently  the 
assignee  must  be  made  a  party  to  the 
litigation  which  may  be  pending  in  favor 
of  or  against  the  bankrupt,  or  it  can  not 
progress  to  a  trial.  Lacy  v.  Rockett,  ll 
Ala.  1002. 

The  assignee  in  bankruptcy  may  be 
made  a  party  by  motion,  or  perhaps  by 
sci.  fa.  to  a  suit  in  which  the  bankrupt  was 
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a  party  when  he  was  declared  such.  And 
perhaps,  where  the  assignee,  in  a  proper 
case,  fails  to  come  in  as  a  plaintiff,  the 
defendant  may  suggest  the  plaintilTs 
bankruptcy,  and  upon  the  production  of 
the  decree  the  court  may  order  the  as- 
signee to  make  himself  a  party  within  a 
limited  time,  and,  in  default  thereof,  the 
suit  to  abate  for  want  o(  prosecution. 
But,  however  this  may  be  where  the  fact 
of  bankruptcy  is  not  controverted,  it  is 
competent  for  the  defendant  to  plead  in 
bar  to  an  action  by  the  bankrupt  him- 
self the  decree  declaring  the  plaintiff  to 
be  a  bankrupt.  The  effect  of  this  plea 
may  he  avoided  by  the  assignee's  mak- 
ing himself  a  party,  but  if  he  replies,  and 
the  issue  is  found  against  him,  or  he  de- 
murs, and  his  demurrer  is  overruled,  and 
he  does  not  plead  further,  judgment  will 
be  rendered  for  the  defendant.  Lacy  v. 
Rockett,  11  Ala.  IOCS. 

Where,  on  bankruptcy  of  complainant 
after  judgment,  leave  was  given  the  as- 
signee to  revive  the  suit  on  his  being  in- 
demnified against  costs,  and  subsequently 
counsel  agreed  that  certain  depositions 
could  be  opened  in  court,  which  agree- 
ment stated  the  title  of  the  case  as  the 
assignee  against  defendant,  objection  can 
not  thereafter  be  taken  that  the  assignee 
was  improperly  made  a  party.  Brandon  ;'. 
Cabiness,  10  Ala.  155. 

The  assignee  in  bankruptcy  of  an  exec- 
utor who  has  been  removed  may  be 
made  a  party  to  proceedings  in  the  pro- 
bate court  on  final  settlement  of  the  exec- 
utor's accounts,  and  may  have  a  decree 
in  his  favor  for  any  balance  that  may  be 
found  due  to  the  executor  from  the  es- 
tate.    Appling  V.  Bailey,  44  Ala.  333. 

Pending  Suits  Vest  in  Assignee- 
Bankrupt  Act  1841,  g  3,  vests  in  a  bank- 
rupt's assignee  all  pending  suits  in  law 
or  in  equity.  One  having  brought  suit 
to  enjoin  the  collection  of  a  judgment  be- 
cause it  was  paid,  and  a  temporary  in- 
junction having  been  issued,  the  latter 
was  dissolved,  and  the  cause  continued 
to  a  hearing  on  the  merits.  In  the 
meanwhile  complainant  assigned  in  bank- 
ruptcy. Held,  that  the  assignee  took 
the  bankrupt's  right  in  the  action,  and 
was  entitled  to  revive  it.  Brandon  v. 
Cabiness.  10  Ala.  155. 

Motion  against  Sheriff  Must  Be  Hade 


in  Name  of  Assignee. — .\  motion  against 
a  sheriff  for  failing  to  make  money  on 
an  execution  which  had  issued  in  favor 
of  a  plaintiff,  who,  after  the  rendition  of 
the  judgment,  had  been  declared  a  bank- 
rupt, must  be  made  in  the  name  of  the 
aisignee  in  bankruptcy.  Gary  v.  Bates, 
13  Ala.  544. 

(B)    PREFERENCES     AND     TRANS- 
FERS     BY       BANKRUPT.      AND 
ATTACHMENTS     AND     OTHRR 
LIENS. 
§  36.   Preferences  Voidable. 
§  37.  —  In  General. 

See  post.  "Grounds  for  Refusal  of 
Discharge,"  §  99. 

"If  a  bankrupt  shall  have  given  a  pref- 
erence, and  the  person  receiving  it  or  to 
be  benefited  thereby,  or  his  agent  act- 
ing tl  erein,  shall  have  had  reasonable 
cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be 
voidable  by  the  trustee,  and  he  may  re- 
cover the  property  or  its  value  from 
such  person."  Hcrzberg  i'.  Riddle,  171 
Ala.  368,  54  So.  635,  637. 
§  33.  —~  Insolvency  of  Debtor. 

If  a  creditor  accepts  only  that  part  ,ol 
his  debt  to  which  he  would  be  entitled  if 
all  the  property  liable  to  the  debtor's 
debts  should  be  apportioned  among  the 
creditors,  there  is  no  preference  in  viola- 
lion  of  Bankr.  Act  July  1.  1898,  c.  541,  § 
GO  (a,  b),  30  Stat.  562  (U.  S.  Comp.  St. 
1901,  p.  3445),  though  the  debtor  be  hope- 
lessly insolvent.  Herzberg  v.  Riddle,  171 
Ala.  308,  54  So.  635. 

"To  suspect  preference  denounced  by 
the  statute  implies  insolvency  or  the  be- 
lief therein,  because  the  former  can  not 
exist  without  the  latter,  though  the  lat- 
ter can  exist  without  the  former.  If  a 
man's  debtor  who  is  solvent  pays  him 
his  debt  in  full,  surely  there  is  no  ground 
to  suspect  a  preference  because  every 
other  creditor  can  compel  payment;  but 
if  he  accepts  all  of  his  debt,  or  a  large 
part  thereof,  from  a  debtor  known  or 
suspected  to  be  hopelessly  insolvent, 
then  he  may  know  or  have  reasonable 
cause  to  believe  that  a  preference  is 
made  in  violation  of  the  statute.  But, 
if  he  accepts  only  that  part  of  his  debt 
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to  which  he  would  be  entitled  if  all  the 
property  liable  to  the  debts  should  be 
appropriated  amons  the  creditors,  then, 
of  course,  there  is  no  preference  auch  as 
is  prohibited  by  the  statute,  though  the 
debtor  may  be  hopelessly  insolvent." 
Herzberg  v.  Riddle,  171  Ala.  368.  S4  So. 
635,  637. 

§   39.  Time  of  Givinf  Preference. 

i   3»    (1)    In  GenenL 

Where  the  payee  of  an  order  sells  the 

same  before  his  bankruptcy,  but  indorses 

it  thereafter,  Ihe  purchaser     takes     title, 

and  may  maintain  an  action  in  her  own 

name.     Smoot  v.  Morehouse,  S  Ala.  370. 

S   S9    (9)    Effect  of  Priot  Agreement  or 

Promise  to  Qive  Security  or  to  Hake 

Transfer. 

The  preference  given  by  a  bankrupt  by 

payment   or  assignment   of  effects   to   a 

creditor,  to  be  void  under  the  bankrupt 

act,  must  be  a  voluntary  preference,  not 

induced    by    an    agreement    between    the 

parties  for  the  creditor's  security.    Smoot 

V.  Morehouse,  8  Ala.  370. 

S  40;  Procuring  or  Suffering  Judg- 

nietiL 
When  Peraon  Shall  Be  Deemed  to 
Have  Oiven  a  Preference. — "A  person 
shall  be  deemed  to  have  given  a  prefer- 
ence if,  being  insolvent,  he  has  within 
four  months  before  the  filing  of  the  pe- 
tition or  after  the  filing  of  the  petition 
and  before  the  adjudication,  procured  or 
suffered  a  judgment  to  be  rendered 
against  himself  in  favor  of  any  person, 
or  made  a  transfer  of  any  of  liis  property, 
and  the  effect  of  the  enforcement  of  such 
judgment  or  transfer  will  be  to  enabli 
any  one  of  his  creditors  to  obtain  i 
greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  cl; 
Herzberg  v.  Riddle,  171  Ala.  368.  54  So. 
635,  637. 

§  41.  Knowledge     and     Intent     of 

Parties. 
9  41   (1)   In  General 

Under  Act  Cong.  July  1,  1898,  c.  541, 
§  60b,  30  Stat.  562  |U.  S.  Comp.  St.  1901, 
p.  3445],  providing  that  a  preference  by 
a  bankrupt  is  voidable  by  the  trustee 
when  received  by  a  person  having  rea- 
sonable cause  to  believe  that  it  was  in- 
2  Ala  Dig— 13 


tended  lo  give  a  preference,  and  S  67e, 
30  Stat.  564  [U.  S.  Comp.  St.  1901,  p. 
3449],  providing  that  transfers  by  a 
bankrupt  within  four  months  prior  to 
the  filing  of  the  petition,  with  intent  to 
defraud  creditors  shall  be  void  except 
as  to  purchasers  in  good  faith,  in  order 
to  constitute  a  fraudulent  preference  it 
must  be  an  advantage  actually  given  to 
a  creditor  over  others,  with  knowledge 
of  his  situation  and  the  intent  to  accom- 
plish this  end.  Bacon  v.  Merchants' 
Bank  of  Florence,  146  Ala.  521,  40  So. 
413,  cited  on  this  point  in  note  in  33  L. 
ft  A.,  N.  S.,  560. 

§    41    (2)    Knowledge  of  Insolvency  by 
Creditor. 

Under  Bankr.  Act  July  1,  1896,  c.  541, 
S  60  (a,  b),  30  Stat.  562  (U.  S.  Comp.  Si. 
1901,  p.  3445),  defining  voidable  prefer- 
ences, before  a  trustee  in  bankruptcy  can 
recover  money  paid  by  the  bankrupt  as 
an  unlawful  preference,  he  must  show 
that  the  creditor  had  reasonable  cause  to 
believe  the  bankrupt  was  insolvent 
when  he  received  the  money,  and  that 
the  payment  was  made  with  intent  to 
defeat  the  bankrupt  law.  Herzberg  v. 
Riddle,  171  Ala.  368,  54  So.  635,  cited  on 
this  point  in  note  in  33  L.  R.  A.,  N.  S., 
560. 

g  4g,  Transfers  in  General. 
§  43.  VaUdity  as  against  Trustee. 

Insolvent  EsUte— Claim  Filed  by 
Creditor  Afterwards  Becoming  Bank- 
rupt—Respective Rights  of  Transferee 
and  Assignee  in  Bankruptcy. — When  a 
claim  against  an  insolvent  estate  is  duly 
filed  and  verified,  by  a  creditor  who  aft- 
erwards becomes  a  bankrupt,  but  is 
transferred  by  him,  by  deed  of  assign- 
ment, before  the  proceedings  in  bank- 
ruptcy are  instituted,  the  decree  allowing 
the  claim  should  be  in  favor  of  the  as- 
signee in  bankruptcy,  and  not  in  favor 
of  the  transferee  or  trustee  under  the 
deed.  Miller  v.  Parker,  47  Ala.  312. 
§  44.  Fi^udulent  Transfers. 
§  40.  Nature  and  Form  of  Trans- 
action. 
§  4S  (1)   In  General. 

Where  a  husband  conveys,  by  way  of 
release,  to  his  wife,  for  her  sole  use  and 
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shoald  be  ascenained  whether  the  dei 
obtained  his  discharge  or  not.  Doren 
etc.  Co,  r.  Walker.  S  Ala.  1»4.  1*», 
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The  levy  of   

ihe  defendant  has  made  apph^..^-..  .^. 
the  benefit  of  the  bankrupt  law.  will  he 
gnashed  by  the  court  out  of  which  it  is- 
sued, on  motion.  itcDougald  r.  Reid, 
S  Ala.  810; 

A  ittdgment  obtained  bona  fide  before 
Ihe  petition  is  filed  is  a  valid  lien  under 
Act  1&41.  5  2.    Doremns  r.  Walker,  8  Ala 
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bankrupts  estate  shall  vest  the  title  >" 
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ruptcy  proceedinss,"  h.is  the  effect  lo 
dissolve  an  attachment  levied  within  the 
time  mentioned,  though  nn  order  of  dis- 
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benefit,  all  the  right,  title,  and  interest 
he  had  acquired,  by  virtue  of  their  i 
Hage.  to  certain  stock  in  an  incorporated 
company,  as  also  the  right  to  sue 
company  for  permittinfi;  the  unlawful 
transfer  thereof,  such  a  conveyance 
be  inoperative  at  law;  and  the  rights  of 
the  husband  attempted  to  be  released, 
will,  upon  his  being  declared  lo  be  a 
bankrupt,  vest  in  the  assignee  in  bank- 
ruptcy. Butler  V.  Merchants'  Ins.  Co.,  8 
Ala.  146. 

What  Facts  Are  Proof  of  Fraud— A 
transfer  by  a  father,  largely  indebted, 
and  who  afterwards  is  adjudged  a  bank' 
rupt,  to  his  son,  of  valuable  property,  is 
not  necessarily  fraudulent,  but  should  be 
carefully  scrutinized,  and,  if  made  in 
good  faith  to  pay  an  actual  indebtedness, 
should  be  sustained.  Barnard  v.  Davis, 
54  Ala.  565.  See  the  title  FRAUDU- 
LENT CONVEYANCES. 
§  40  (S)  AsaignmentB  for  Benefit  of 
Creditors. 

Where  a  bankrupt  conveyed  properly 
before  filing  his  petition,  by  a  deed  of  as- 
signment fraudulent  as  to  his  creditors, 
it  was  held  that  the  property  vested  in 
the  assignee  in  bankruptcy,  if  the  pre- 
ferred creditors  have  not  expressly  as- 
sented to  it,  and  it  is  the  duty  of  the 
bankrupt,  if  he  retains  the  property,  lo 
surrender  it.  Ashley  v.  Robinson,  20  Ala. 
113,  cited  on  this  point  in  note  in  45  L. 
R.  A.  179. 
§    4a.   Rights  of  TruBtee  u  to  Transfers. 

Code  1907,  §  3383,  which  makes  unre- 
corded conveyances  inoperative  as  to 
judgment  creditors,  etc.,  without  notice, 
does  not  entitle  a  trustee  in  bankruptcy 
to  sue  to  annul  a  conveyance  as  in  fraud 
of  a  creditor  represented  by  him,  if  that 
creditor  had  acquired  no  lien  on  the 
property.  Cowan  v.  Staggs  (Ala.),  59 
So.  tS3. 

It  is  the  duty  of  a  trustee  in  bank- 
ruptcy to  represent  the  unsecured  cred- 
itors, and  he  is  not  entitled  to  sue  to 
annul  a  conveyance  as  in  fraud  8i  a  cred- 
itor having  a  lien  on  the  property  con- 
veyed. Cowan  V.  Staggs  (Ala.),  S9  So. 
153. 

§  47.   Liens  in  General 
g  4S.   Validity  as  against  Trustee. 


iUPTCY  §§  45  {l)-52 

§  4B  <1)  In   General. 

"The  liens  protected  and  preserved  by 
the  bankrupt  law  are  not  the  technical 
liens  of  the  common  law  only,  of  which 
possession  was  an  element,  and  often  an 
indispensable  element,  but  charges  on 
realty  or  personalty,  recognized  in  law 
or    equity."     Trimble   v.    Williamson,   49 

Ala.    5S5,    528. 

Paramount  Lien  Created  by  Bill  Filed 
to  Reach  and  Condemn  Property. — A 
judgment  creditor,  who  six  months  be- 
fore the  debtor's  bankruptcy,  and  after 
execution  returned  nulla  bona,  has  filed 
a  summons  and  bill  under  Rev.  Code.  § 
3446,  to  condemn  equitable  assets  which 
have  been  fraudulently  conveyed  by  the 
debtor,  acquires  a  lien  paramount  lo 
those  of  the  assignee.  Pool  v.  Ragland, 
57  Ala.  414,  cited  on  this  point  in  note 
in  4S  L.  R.  A.  194. 
§  4B  (8)  Equitable  Assignments  or  Liens. 

The  provisions  of  the  bankrupt  act, 
saving  all  liens  or  mortgages  on  the 
property  of  the  bankrupt,  real  or  per- 
sonal, embraces  equitable  as  well  as 
other  mortgages.  Newlin  v.  McAfee,  64 
Ala.  357. 

§  49.   Statutory  Liens. 
§  W.  In  GeneraL 

Exempt  Property— Lien  for  Rent— A 
lessee  obtained  a  lease  for  a  renewal 
term,  but,  before  the  beginning  thereof, 
he  filed  a  petition  tn  bankruptcy.  After 
the  commencement  of  the  term,  he  was 
adjudged  a  bankrupt,  and  the  goods  on 
the  leased  premises  were  set  apart  lo 
him  as  exempt.  Held,  that  under  Code 
1896,  g  2716,  et  seq.,  creating  a  lien  for 
rent,  the  goods  were  subject  to  a  lien  for 
the  entire  rent  to  become  due  during  the  ■ 
term.  Shapiro  v.  Thompson,  160  Ala. 
363.  49  So.  391,  cited  on  this  point  in  note 
in  33  L.  R.  A.,  N.  S.,  747. 
§  51.  Liens  Acquired  by  Legal  Proceed- 
ings Prior  to  Bankruptcy. 
§  S9. In  GeneraL 

See  post,  ■■Rights  of  Purchasers,"  g  67. 

The  effect  of  the  proviso  of  the  second 
section  of  the  Bankrupt  Act  of  1841,  upon 
a  lien  acquired  by  the  institution  of  the 
proceedings  in  a  state  court,  has  been 
elaborately     and     learnedly     considered. 
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The  court,  speaking  of  the  effect  of  pro- 
ceedings in  bankruptcy,  upon  suits  pend- 
ing against  the  petitioner,  remarks,  that 
where  the  court  has  jurisdiction  of  the 
cause  and  the  parties,  the  suit  will  not 
abate  because  the  defendant  has  tiled  a 
petition  in  bankruptcy,  nor  by  reason  of 
his  having  obtained  a  certificate.  That 
certificate  must  be  pleaded,  that  its  va- 
lidity may,  in  some  way,  be  contested. 
Mabry  v.   Herndon,  8   Ala.   848,   859. 

"Well  considered  decisions  declare 
that  the  bankrupt  law  does  not  discour- 
age diligence  in  the  collection  of  debts, 
and  that  creditors  who  have  obtained  a 
lien,  by  a  legitimate  effort  to  collect  an 
honest  debt,  must  be  permitted  to  en- 
joy the  advantages  gained  by  their  dili- 
gence." Trimble  *.  Williamson,  49  Ala. 
525,  538. 

After  the  lien  upon  the  realty  of  the 
debtor,  by  a  judgment,  "or  upon  his  per- 
sonal estate,  by  a  fieri  facias,  a  decree  in 
bankruptcy  subsequently  rendered  can 
not  defeat  it.  Doremus,  etc.,  Co.  v. 
Walker,  8  Ala.  194,  200. 

Discharcc  Pleaded  as  Bar  to  Suit.— If 
the  debtor  should  be  decreed  a  bankrupt, 
and  receive  a  discharge  under  the  act. 
that  dischage  could  be  pleaded  as  a  good 
bar  to  the  suit,  in  the  nature  of  a  plea 
puis  darrein  continuance;  and  there- 
fore under  such  circumstances  ought  to 
prevent  the  plaintiff  from  obtaining  a 
priority  of  lien  over  the  general  creditors 
of  the  defendant,  on  the  property  at- 
tached in  his  suit.  Consequently  the  cred- 
itor ought  to  be  enjoined  against  farther 
pioceedings  in  his  suit,  except  so  far  as 
the  district  court  should  allow  until  it 
should  be  ascertained  whether  the  debtor 
obtained  his  discharge  or  not.  Doremus, 
etc.,  Co.  V.  Walker,  8  Ala,  194,  199. 

8   63-   Judgment    or    Execution  and 

Proceedings  Thereon. 

The  levy  of  an  execution,  issued  after 
the  defendant  has  made  application  for 
the  benefit  of  the  bankrupt  law,  will  be 
quashed  by  the  court  out  of  which  it  is- 
sued, on  motion.  McDougald  v.  Reid, 
5  Ala.  810, 

A  judgment  obtained  bona  fide  before 
the  petition  is  filed  is  a  valid  lien  under 
Act  1841,  §  2.  Doremus  v.  Walker,  8  Ala. 
1B4. 
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Effect  of  Execution  Lien. — The  lien 
of  an  execution  creditor,  whose  judg- 
ment was  rendered  before  the  defendant 
obtained  a  discharge  in  bankruptcy, 
though  no  execution  was  then  in  the 
hands  of  the  sheriff,  is  not  destroyed  by 
the  bankruptcy,  and  may  be  enforced  by 
an  alias.     Sheffey  v.  Davis,  60  Ala.  548. 

Code  1876.  §  3313.  provides  that  an  ex- 
ecution may  be  levied  after  defendant's 
death,  or  an  alias  issued  and  levied,  if 
there  has  not  been  the  lapse  of  an  entire 
term.  An  execution  defendant  was  ad- 
judged a  bankrupt  before  the  expiration 
of  a  term  after  the  return  of  the  execu- 
tion, and  about  a  year  thereafter  died. 
Several  terms  elapsed  after  his  death. 
when  an  execution  was  issued,  and  the 
land  sold.  Held,  that  the  bankruptcy  of 
defendant,  though  it  bridged  over  the 
lapse  of  time  thereafter  up  to  his  death 
because  under  the  bankrupt  law  the  lien 
was  preserved,  did  not  bridge  over  the 
time  after  defendant's  death,  so  as  to  ren- 
der unnecessary  the  issuing  of  alias  and 
pluries  executions  to  keep  the  lien  alive. 
Brown  v.  Newman,  66  Ala.  S75. 

§  H.  DisBoltttion  of  Liens  of  Attach- 
ments and  Other  Proceedings  by  Ad- 
judication. 

§   65.   In  General. 

An  adjudication  in  bankruptcy,  and  as- 
signment of  bankrupt's  property  to  th; 
assignee,  did  not,  by  their  unaided  force, 
dissolve  attachments  levied  on  the  bank 
rupt's  property  less  than  four  months  be- 
fore the  commencement  of  the  bank- 
ruptcy proceedings,  but  that  it  required 
the  action  of  the  court  to  effect  that  re- 
sult. The  decision  was  pronounced  in 
1874.  Sullivan  v.  Rabb,  86  Ala.  433,  r> 
So.  746,  749. 

Dissolution — Attachment. — Rev.  St.  U. 
S.,  §  5044,  providing  that  an  adjudication 
in  bankruptcy  and  an  assignment  of  the 
bankrupt's  estate  shall  vest  the  title  in 
the  assignee,  though  it  is  already  at- 
tached on  mesne  process  against  the 
bankrupt,  and  shall  "dissolve  any  attach- 
ment made  within  four  months  next  pre- 
ceding the  commencement  of  the  bank- 
ruptcy proceedings."  has  the  effect  to 
dissolve  an  attachment  levied  within  the 
time  mentioned,  though   no  order  of  dis- 
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solution  is  entered  in  the  coiiri  wherein 
the  attachment  is  pending.  Sullivan  r. 
Rabb,  86  Ala.  433,  5  So.  746.  See  the 
title  ATTACHMENT.  See,  also,  post, 
■■Attachment  or  Garnishment,"  §  114   (1). 

Attachment  of  Goods  Omitted  from 
Schedule. — Where  a  creditor  attaches  in 
the  hands  of  the  fraudulent  vendee  goods 
omitted  from  the  bankrupt's  schedule, 
and  pursues  them  through  a  protracted 
and  expensive  litigation  for  three  or  four 
years.  Vi'ithout  any  intervention  or  claim 
on  the  part  of  the  assignee  or  trustee, 
Ihe  latter  can  not  then  have  the  attach- 
ment dissolved  because  it  was  sued  out 
within  four  months  before  the  com- 
mencement of  proceedings  in  bank- 
ruptcy, and  claim  the  goods  or  iheir 
proceeds  as  part  of  the  bankrupt's  es- 
tate.    Jacobson  v.  Sims,  60  Ala.  185. 

Effect  of  Validity  of  Lien  Pour  Months 
Prior  to  Proceedings  in  Bankruptcy. — 
Under  Act  1867,  §  14,  which  enacts  that 
the  register  shall  convey  to  the  assignee 
all  the  estate,  .real  and  personal,  of  the 
bankrupt,  and  that  such  assignment  shall 
relate  back  to  the  commencement  of  the 
proceedings  in  bankruptcy,  "and  shall 
dissolve  any  such  attachment  made  within 
four  months  next  preceding  Ihe  tom- 
mencenient  of  said  proceedings,"  and  at- 
tachment which,  under  stale  laws,  is  a 
valid  lien,  laid  more  than  four  months 
previous  to  the  beginning  of  the  proceed- 
ings in  bankruptcy,  is  not  dissolved  by 
the  transfer  to  the  assignee  in  bank- 
ruptcy. Crowe  V.  Reid,  57  Ala.  281:  Mar- 
tin V.  Lile,  63  Ala.  406. 


I  SS.  - 


-  Time  of  Proceeding. 


§  H  (I)  In  General. 

Dissolution  of  Garnishment  Proceed- 
ings  by   Adjudication    of    Bankruptcjr. — 

Adjudication  of  the  principal  defendant  to 
be  a  bankrupt  of  itself  dissolves  the  gar- 
nishment proceedings  in  a  state  court, 
begun  within  four  months  of  the  bank- 
ruptcy proceedings,  authorizing  its  dis- 
missal on  motion  of  garnishee,  Hobbs 
V.  Thompson,  160  Ala.  360,  49  So.  787. 
§  56  (a)  Attachment  or  Garnishment 

Effect  of  Prior  Attachments  and  Gar- 
nishments.— Proceedings  in  bankruptcy 
do  not  affect  the  lien  of  attachments  or 
garnishments    acquired    more    than    four 


months  preceding  the  bankruptcy.  Bioch 
Bros.  V.  Moore  (Ala.),  39  So.  1033, 
§  S6  (3)  Judgment  or  Execution  and  Pro- 
ceedings Thereon. 
The  lien  of  an  execution  on  a  bank- 
rupt's property,  valid  at  the  adjudication 
of  bankruptcy,  is  preserved,  though  exe- 
cutions are  noi  sued  out  from  term  lo 
term.     Crowe  v.   Reid.  57   Ala.  281. 

§  97.   Remedies  to   Establish   or  Enforce 

Rights  or  Liens. 
§  5B.  Nature  and   Form, 

See,  also,  post,  "In  General,"  g  72  (1). 
After  the  discharge  of  a  bankrupt,  his 
creditor,  who  had  no  lien  upon  his  prop- 
erty, can  not  file  a  bill  for  the  purpose  of 
setting  aside  a  voluntary  conveyance 
made  by  him  before  his  bankruptcy;  such 
a  suit  being  maintainable  only  by  the  as- 
signee as  the  representative  of  the  cred- 
itors defrauded.  Boiling  v.  Munchus.  SO 
Ala.    483. 

§    59.    Conflicting    Jurisdiction    of 

Courts  of  Bankruptcy  and  State 
Courts. 
Defendant  had  been  appointed  trustee 
of  the  property  of  a  bankrupt  by  a  United 
States  court,  and  had  taken  possession. 
Plaintiff  claimed  some  of  the  property, 
and  brought  detinue  therefor  in  a  State 
court.  Held,  that  the  state  court  had  no 
jurisdiction,  since  the  United  States  court 
had  previously  acquired  jurisdiction  of 
the  assets  of  the  bankrupt  and  his  cred- 
itors, and  no  proceeding  affecting  such 
assets  in  the  hands  of  the  trustee  could 
be  brought  in  a  state  court  without  per- 
mission of  the  district  court.  Turrentine 
V.  Blackwood,  125  Ala.  436,  28  So.  95. 
§  60.  -^—  Enforcement  of  Liens  in  Gen- 
eral. 
When  Assignee's  Claim  Is  Baaed. — 
Where  property  of  the  bankrupt  is  in- 
cumbered with  a  lien  at  the  time  of  ad- 
judication, which  is  preserved  by  the 
bankrupt  law,  and  the  assignee  takes  no 
steps  to  bring  the  properly  within  the 
jurisdiction  of  the  bankrupt  court  to  have 
the  lien  adjusted,  but  leaves  it  with  the 
creditor  incumbered  with  the  lien,  and 
he  obtains  a  sale  under  process  from  the 
state  courts  in  enforcement  of  his  lien, 
and   the  assignee  allows   more   than  two 
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years  to  elapse  fiom  his  appointment  be- 
fore the  sale  by  the  sheriff,  it  operates 
as  an  acknowledgment  of  the  superior- 
ity of  the  Hen  of  the  creditor,  and  is  a 
bar  to  any  claim  by  the  assignee.  Crowe 
V.  Reid.  57  Ala.  281. 

§  61.  —  Enforcement  of  Rights  and 
Liens  Acquired  by  Legal  Proceed- 
ings. 

In  a  suit  by  a  judgment  creditor,  whose 
lien  was  not  discharged  by  the  debtor's 
discharge  in  bankruptcy,  to  subject  assets 
of  the  bankrupt  to  the  satisfaction  of  the 
lien,  the  assignee  is  a  necessary  party, 
Rugely  V.  Robinson,  10  Ala.  702. 

A  suit  against  one  who  subsequently 
becomes  a  discharged  bankrupt,  -insti- 
tuted by  attachment  in  1866,  which  has 
been  levied  in  that  year  on  the  lands  of 
the  defendant,  may  proceed  to  judgment 
in  favor  of  the  plaintiff,  unless  the  same 
is  stayed  by  order  of  the  court  of  bank- 
ruptcy.    May   V.    Courtnay,  47   Ala.    185. 

Right  of  Judgment  Creditor  to  Re- 
deem, Not  Affected  bj*  Bankruptcy  of 
Debtor. — The  right  of  a  judgment  cred- 
itor, under  Rev.  Code,  §§  2513-3581,  to 
redeem  lands  sold  under  judicial  process 
against  his  debtor,  Is  not  taken  away  by 
the  bankruptcy  of  the  debtor,  occurring 
after  the  rendition  of  the  judgment,  and 
before  the  offer  to  redeem.  Trimble  v. 
Williamson,   49    Ala.    S25. 

Validity  of  Execution  Issued  on  Judg- 
ment Rendered  before  Pinal  Discharge. — 
An  execution  issued  on  a  judgment,  which 
has  been  rendered  against  a  bankrupt, 
before  he  obtains  his  certificate  of  final 
discharge,  is  not  void,  but  voidable  only. 
at  the  instance  of  the  bankrupt.  Cog- 
burn  V.  Spence,  IS  Ala.  549. 

A.,  by  deed,  conveyed  certain  lands  to 
a  trustee,  to  indemnify  his  securities  on 
a  debt  due  to  the  bank,  and  subse- 
quently availed  himself  of  the  benefit  of 
the  bankrupt  act.  Pending  the  applica- 
tion, and  before  his  final  discharge,  B., 
having  recovered  a  judgment,  and  sued 
out  execution  against  him,  paid  the  debt 
due  to  the  bank,  and  procured  a  sale  of 
the  lands  under  and  pursuant  to  the  deed 
of  trust,  at  which  sale  she  became  the 
purchaser.  Held,  that  tl 
issued  on  the  judgment  in  favor  of 
was  voidable  merely,  and  was  sufRcif 


until  avoided,  to  entitle  her  under  the 
statute  (Clay's  Dig.,  p.  256,  §  36)  to  dis- 
charge the  debt  secured  by  the  deed  of 
trust,  and  have  the  lands  sold  under  it 
for  her  use  and  benefit;  and  that  such 
sale  vested  in  B.  both  the  legal  and  equi- 
table title  to  the  land.  Roden  v.  Jaco,  IT 
Ala.  344. 

What  Constitutes  a  Sufficient  Rettim 
on  Ca.  Sa. — It  is  no  sufficient  return  on 
a  ca,  sa.  that  the  defendant,  after  it  was 
placed  in  the  officer's  hands,  applied  for 
the  benefit  of  the  bankrupt  law  of  1841. 
Robb  V.  Powers,  7  Ala.  658. 

§    es.    Representatioti    of    Creditors    by 
Truatee. 

Representative  Character  of  Trustee. 
— While  ordinarily  the  trustee  in  bank- 
ruptcy is  a  representative  of  both  the 
bankrupt  and  the  creditors,  on  a  bill  to 
set  aside  fraudulent  conveyances  made 
by  the  debtor,  he  represents  the  interests 
of  the  creditors  alone.  Cartwright  V. 
West,  173  Ala.  IflB,  55  So.  917, 
§  63.  Collection  of  Assets. 

I  n  Generat^Rights  of  Creditors 
against  Trustee.— While  the  trustee  in 
bankruptcy  has  the  legal  title  to  the  es- 
tate of  the  bankrupt,  the  creditors  are 
nevertheless  interested  in  a  realization 
upon  the  assets  of  the  bankrupt,  and  the 
trustee  can  not  complain  of  the  institu- 
tion by  creditors  of  suits  to  reduce  to 
control  assets  which  the  trustee  might 
intentionally  or  unintentionally  permit  to 
escape.  Davis  v.  W.  F.  .Vandiver  &  Co.. 
143  Ala.  203,  38  So.  850. 

§  64.  Sale  of  Property. 
§  6S.  In  General. 

The  authority  of  an  assignee  in  bank- 
ruptcy to  sell  the  property  of  the  bank- 
rupt under  the  bankrupt  law  of  1867, 
may  be  reduced  substantially  to  two 
methods:  First,  a  sale  without  an  order 
of  court,  in  which  case  the  assignee  sells 
simply  the  unascertained  interest  of  the 
bankrupt,  leaving  to  the  purchaser  the 
right  and  duty  of  settling  and  determin- 
ing all  controversies  as  to  disputed  owner- 
ship, and  all  litigation  that  may  grow  otlt 
of  such  disputed  ownership;  and  second, 
a  sale  of  the  entire  property,  and  the  en- 
tire title  to  it,  freed  from  all  conflicting 
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claims  and  liens,  under  §  5063  of  the  U. 
S.  Rev.  Stat,  thereby  placing  and  leaving 
its  proceeds  in  its  stead,  as  the  subject 
of  contention  and  litigation;  and  between 
these  two  methods  there  is  no  middle 
ground,  to  which  the  assignee  is  author- 
ized to  resort.  Tennessee,  etc.,  R.  Co.  v. 
East  Alabama  R.  Co.,  75  Ala.  516.  See 
ante,  "Rights  of  Action,"  §  30. 
§  ««, Order  of  Court 

Heirs  and  AdminiBtrator  as  Parties. — 
Where  a  bankrupt  surrenders  possession 
of  land  which  he  has  brought,  but  for 
which  he  has  not  paid,  having  only  re- 
ceived  a  bond  for  title,  a  sale  o{  the  land 
by  his  assignee  under  order  of  court  does 
not  affect  the  title  of  the  heirs  of  such 
deceased  vendor  who  were  not  made 
parlies,  though  his  administrator  was 
biought   in.     Cain   v.   Sheets,  77  Ala.   492. 

ESect  upon  Rights  of  Third  Persons  as 
Parties. — A  sale  of  land  by  an  assignee 
in  bankruptcy,  under  an  order  of  court, 
can  not  affect  the  rights  of  third  persons, 
who  are  not  made  parties,  and  who  have 
no  notice,  although  their  rights  would 
have  been  concluded  if  they  had  been 
brought  in.     Cain  v.  Sheets.  77  Ala.  i92. 

Effect  upon  Bankrupt's  Title.— A  de- 
cree rendered  at  the  instance  of  an  as- 
signee in  bankruptcy,  ordering  a  sale  of 
all  the  lands  included  in  the  bankrupt's 
schedule,  does  not  affect  the  bankrupt's 
title  to  lands  mentioned  in  the  schedule 
which  were  allotted  to  him  as  a  home- 
stead.    Walker  v.   Carroll,   65   Ala.   61. 

EEfect  of  Sale  of  Land  by  Assignee 
without  Order. — When  the  title  to  lands 
surrendered  by  a  bankrupt  is  in  litiga- 
tion, and  the  assignee  has  not  acquired 
possession,  he  can  not  sell  them  without 
an  order  of  the  court  of  bankruptcy, 
made  on  his  petition,  after  notice  to  the 
parties  claiming  adversely;  and  a  sale  by 
him  without  such  an  order  is  a  nullity. 
Shaw  z:  Lindsey.  60  Ala.  344. 
§  67.  Rights  of  Purchasers. 

A  purchaser  at  a  bankrupt  sale  ac- 
quires no  greater  rights  than  the  bank- 
rupt himself  had  in  the  property  sold. 
A  sale,  therefore,  by  the  assignee,  of  a 
chose  in  action,  does  not  divest  him  of 
the  legal  title,  and  authorize  the  pur- 
chaser to  sue  in  his  own  name.  Camack 
V.  Bisquay,  tB  Ala.  SS6. 
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An  assignee  in  bankruptcy  succeeds  to 
all  the  rights  and  interests  of  the  bank- 
rupt, to  precisely  the  same  extent  that 
the  bankrupt  himself  had,  subject  to  and 
affected  by  all  the  equities,  liens,  and 
incumbrances  existing  against  them  in 
the  hands  of  the  bankrupt;  and  the  sanie 
rule  applies  to  the  purchaser  at  an  as- 
signee's sale  of  the  bankrupt's  effects. 
Smith   V.   Perry,  56  Ala.  266. 

A  partnership  had,  under  an  agreement, 
been  furnishing  one  C.  with  supplies  at 
the  request  of  a  corporation,  to  which  it 
charged  the  same;  the  corporation  in 
turn  charging  the  same  to  C.  On  a  set- 
tlement, the  corporation  gave  its  notes 
to  the  firm  for  the  balance  due  on  ac- 
count. Thereafter  the  corporation  be- 
came bankrupt,  and  a  member  of  the 
firm,  acting  as  receiver,  took  a  note  for 
the  balance  of  the  supplies,  and  a  mort- 
gage securing  the  same,  from  C.  to  the 
firm,  instead  of  to  himself  as  receiver. 
As  to  this  balance  there  had  been  no  set- 
tlement between  the  corporation  and  the 
firm,  and  it  was  not  included  in  the  note 
executed  to  the  firm  by  the  corporation, 
nor  in  a  note  executed  to  the  latter  by  C. 
By  order  of  court  all  the  bankrupt's  prop- 
erty, including  the  debt  from  C.  was  sold 
and  bought  by  the  complainant.  Held 
that,  as  the  mortgage  did  not  pass  into 
the  estate  by  the  mortgage  to  the  firm 
it  could  not  be  sold  at  the  bankruptcy 
sale,  and  did  not  pass  thereby  to  the 
complainant,  and  the  latter  could  not 
foreclose  the  mortgage.  Winter,  Loeb 
&  Co.  V.  Montgomery  Cooperage  Co., 
169   Ala.   63S.   53    So.   9ns. 

Purchaser's  Title  in  Case  of  Execution 
Sale. — "The  lien  of  a  creditor  obtaining 
judgment  in  the  state  court,  acquired  by 
the  delivery  of  a  li.  fa.  to  the  sheriff,  was 
not  affected  by  the  subsequent  bankruptcy 
of  the  debtor  before  a  levy  was  made. 
Notwithstanding  the  bankruptcy,  the 
sheriff  could  proceed  to  levy  and  sell,  and 
the  purchaser  would  acquire  a  valid  title, 
prevailing  over  any  claim  of  the  as- 
signee." Crowe  V.  Reid,  57  Ala.  281,  286. 
Sec  ante,  "Liens  Acquired  by  Legal  Pro- 
ceedings Prior  to  Bankruptcy,"  §  51. 

Purchaser  Acquires  No  Title  to  Chose 
in  Action  Sold  by  Bankrupt  Nor  As- 
signee.— Under  the  bankrupt  act  of  1841, 
clothing  the  assignee  with  all  the  rights. 
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title,  and  powers  in  and  over  the  assets 
that  the  bankrupt  possessed,  as  a  sale  by 
the  bankrupt  of  a  chose  in  action  would 
not  vest  the  legal  title  in  the  purchaser, 
and  authorize  him  to  sue  in  his  own  name, 
a  sale  by  the  assignee  conveys  no  such 
power.     Camack  v.  Bisquay,  18  Ala.  286. 

Limitation  of  Two  Yean  No  Defense 
by  Purchaser. — The  limitation  ^of  suits  by 
and  against  an  assignee  to  two  years,  pre- 
scribed by  the  bankrupt  law.  is  not  avail- 
able as  a  defense  in  an  ejectment  suit 
in  a  state  court  by  a  purchaser  to  recover 
from  the  bankrupt  lands  sold  by  the  as- 
signee.   Steele  v.  Moody,  53  Ala.  418. 

Right  of  State  Courts  to  Inquire  as  to 
Exemption  after  Sale  to  Third  Person 
by  Assignee. — Where  an  assignee  in 
bankruptcy  sells  to  a  third  person  prop- 
erty in  which  the  bankrupt  had  title  at 
the  lime  of  adjudication  of  bankruptcy, 
no  Slate  court  can  inquire  whether  such 
property  was  exempt  from  Ihe  assign- 
ment in  bankruptcy.  Steele  v.  Moody,  53 
Ala.  418. 

Where  a  debtor  of  the  bankrupt  has 
hypothecated  to  the  latter  as  security 
certain  corporate  stock,  the  right  of  ac- 
tion to  compel  a  transfer  of  such  stock 
on  the  corporate  books  is  subject  to  the 
prescribed  limitation;  and,  the  assignee 
having  sold  such  stock  over  two  years 
after  his  appointment,  the  purchaser  can 
not  maintain  such  action.  Moses  v.  St. 
Paul.  e7  Ala.  168.  See.  also.  Lacy  v. 
Southern  Mineral  Land  Co.  (Ala.).  60 
So.  383. 
(C)     ACTIONS     BV     OR      AGAINST 

TRUSTEE, 
§  S8.  Actions  by  Trustee, 
g  69. In  General. 

Power  of  Trustee.— See  post,  "De- 
fenses," g  73. 

A  trustee  in  bankruptcy  can  not  main- 
tain a  bill  for  the  benefit  of  less  than  all 
the  creditors.  Stephenson  v.  Bird,  168 
Ala.  432,  53  So.  93, 


i  70.  Relating  t 

ceeds  Thereof. 


Property  c 


Pro- 


A  trustee  in  bankruptcy,  who  sues  in  a 
stale  court  to  reach  land  sold  by  the 
bankrupt  prior  to  the  adjudication  in 
bankruptcy,  on  the  ground  that  the  con- 
veyance is  void  under  Code  1907,  §  33S3, 
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pioviding  that  conveyances  are  void  as 
to  judgment  creditors  without  notice  un- 
less recorded  before  the  accrual  of  the 
right  of  such  judgment  creditors,  must 
show  thai  he  has  or  represents  a  judg- 
ment creditor  with  a  lien  and  witliout 
.lotice.  and  since  a  mere  judgment  does 
not  operate  as  a  lien,  and  since  under 
i  4093  an  execution  operates  as  a  lien 
from  the  time  only  that  it  is  received  by 
ihe  sheriff,  a  trustee  neither  has  nor  rep- 
"esents  creditors  who  have  a  lien,  and 
he  may  not  maintain  the  suit.  Sparks  v. 
Weatherly  (Ala.),  58  So,  280, 

Bankruptcy  Act,  g  47,  as  amended  by 
Act  June  25,  ISIO,  g  8.  held  not  to  au- 
thorize a  trustee  in  bankruptcy  to  re- 
cover land  conveyed  by  the  bankrupt 
prior  to  ihe  adjudication  in  bankruptcy 
on  the  mere  ground  that  the  deed  has 
not  been  recorded.  Sparks  v.  Weatherly 
(Ala.),  58  So,  280. 

Name  in  Which  BiU  May  Be  Main- 
tained.—A  bill  to  set  aside  an  alleged 
fraudulent  transfer  of  property  by  an  in- 
solvent debtor  may  be  maintained  in  the 
name  of  a  trustee  in  bankruptcy.  Ex- 
change Nat.  Bank  of  Montgomery  v. 
Siewart,  158  Ala.  318,  48  So.  487. 

Right  of  Assignee  to  Recover  Lands 
Fraudulently  Conveyed  by  Bankrupt. — 
The  assignee  of  a  bankrupt's  estate,  reg- 
ularly appointed,  may  sue  for  and  re- 
cover, by  action  at  law,  lands  conveyed 
by  the  bankrupt  in  fraud  of  the  bankrupt 
:;ct;  and  neither  a  contest  of  the  bank- 
rupt's right  to  a  discharge  by  a  creditor, 
;ior  the  bankrupt's  examination  on  that 
.on test,  nor  his  final  discharge  by  ihe 
:>ankrupt  court,  is  conclusive  on  the  as- 
signee in  such  action,  as  to  the  convey- 
ance of  the  lands  by  the  bankrupt.  Brad- 
Icy  V.  Hunter.  50  Ala.  265. 

Effect  of  Neglect  of  Assignee  to  In- 
stitute Proceedings.— Where  an  assignee, 
for  more  than  five  years,  neglected  to 
institute  proceedings  to  obtain  the  con- 
demnation of  the  bankrupt's  interest,  in 
'certain  trust  properly,  though  he  con- 
tinued to  contest  the  right  of  a  creditor, 
who  had  ferreted  out  the  interest,  and, 
after  a  long  litigation,  had  obtained  a  de- 
cree subjecting  the  property  to  the  satis- 
faction of  his  debt,  such  assignee  will  he 
presumed   to  have  abandoned   his   claim. 
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Though  a  trustee  in  bankruptcy  must 
have  authority  from  the  bankrupt  court 
to  bring  suit  to  set  aside  a  conveyance 
by  the  bankrupt  as  fraudulent,  it  is  not 
necessary  for  the  trustee  to  allege  in 
his  bill  the  special  orders  authorizing 
him  to  sue.  Chisolm  v.  Wallace,  146  Ala. 
683.  40  So.  319. 

Right  of  Trustee  to  Sue  in  State  Court 
without  ObUining  Leave.— A  trustee  in 
bankruptcy  may  sue  in  a  state  court 
without  first  obtaining  leave  of  the  court 
appointing  him.  Cartwright  v.  West. 
155  Ala.  619,  47  So.  93. 
§  72.  Nature  and  Form  of  Reined)'. 
S  78  (1)  In  General. 

Action  to  Set  Aside  Fraudulent  Trans- 
fer—Where a  bill  by  a  bankrupt's  trus- 
tee to  recover  an  alleged  fraudulent  pref- 
erence averred  that  a  mortgage  was 
fraudulently  given,  and  also  showed  that 
the  mortgage  had  been  fully  paid  and 
discharged  before  the  bill  was  filed, 
and  was  therefore  functus  officio,  the 
bill  was  not  maintainable,  under  Code 
isae,  §  818,  as  a  bill  to  set  aside  a  fraud- 
ulent conveyance  or  transfer.  Brock  & 
Spight  V.  Oliver,  149  Ala,  93,  43  So.  357. 
§  7S  (S)  Suits  in  Equitr. 

Suit  hy  Trustee  to  Set  Aside  Fraudu- 
lent Conveyances.- Bankr.  Act  1898,  § 
70e,  providing  that  the  trustee  may  avoid 
any  transfer  by  the  bankrupt  which  a 
creditor  of  the  bankrupt  might  have 
avoided,  and  may  recover  the  property 
so  transferred,  or  its  value,  from  the  per- 
son to  whom  it  was  transferred,  does 
not  limit  the  trustee  to  an  action  at  law; 
but  he  may,  at  least  in  the  state  court. 
maintain  a  suit  in  equity,  under  Code,  § 
818.  authorizing  suit  by  a  creditor  to  sub- 
ject to  his  debt  property  fraudulently 
conveyed  by  the  debtor,  Andrews  v, 
Mather.  134  Ala.  358.  32  So.  7.18. 
§  73.  Defenses. 

On  a  bill  by  a  trustee  in  bankruptcy 
to  set  aside  as  fraudulent  certain  con- 
veyances by  the  debtor,  the  defendants 
were  entitled  to  set  up  by  way  of  plea 
that  certain  creditors  named  in  the  bill 
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presented  their  claims  within 
required  in  the  bankruptcy  pro- 
.  and  yrere  barred  as  creditors 
to  participate  in  the  disposition 
state.  Cartwright  v.  West.  173 
55  So.  917. 

bankrupt  obtains  his  discharge 
be  no  defense  to  the  due  execu- 
discharge  of  that  judgment,  in 
ar  course  of  proceedings  thereon; 
debtor,  after  judgment,  has  no 
3urt  to  plead  any  bar  of  defense. 
,  etc.,  Co.  V.  Walker,  8  Ala.  194, 


§  74.  Jurisdiction. 

§  75.  ——  Courts  of  Bankruptcy. 

"There  is  not  discoverable  any  sugges- 
tion countenancing  the  proposition,  that 
an  adjudication  in  bankruptcy  strips 
other  tribunals  of  jurisdiction  adready  ex- 
isting, and  transfers  to  the  court  of  bank- 
ruptcy exclusive  jurisdiction  of  the  es- 
tate of  the  bankrupt."    Martin  v.  Lilc,  63 

.\la.   406,  409. 

A  claim  of  exemption  to  personal  prop- 
erty by  a  bankrupt  must  be  asserted  in 
the  court  of  bankruptcy;  and  if  not  as- 
serted and  allowed  by  that  court,  it  can 
not  be  afterwards  asserted  in  a  state 
court.  Gayle  v.  Randall.  71  Ala.  469. 
See  post,  "Exemptions,"  %  93. 
§  76. State  Courts. 

Under  the  Bankrupt  Acts  of  1841  and 
1867,  the  assignee  in  bankruptcy  could 
sue  in  the  state  courts  to  collect  assets 
vesting  in  him  by  the  assignment,  and  to 
set  aside  payments,  or  transfers  fraudu- 
lent under  the  bankruptcy  laws  or  under 
the  state  laws  or  at  common  law.  Bar- 
nard V.  Davis,  54  Ala.  565. 

As  Code  1896,  §  818,  providing  that  a 
creditor  may  file  a  bill  in  chancery  to  sub- 
ject to  the  payment  of  his  debt  any  prop- 
erty which  has  been  fraudulently  con- 
veyed, gives  the  right  to  sue  to  set  aside 
a  fraudulent  conveyance,  but  does  not 
authorize  setting  aside  conveyances  op- 
erating only  as  a  preference  under  the 
federal  bankruptcy  act,  a  trustee  in  bank- 
ruptcy can  not  resort  to  equity  to  avoid 
a  conveyance  which  is  not  fraudulent,  but 
which  is  a  preference  under  Bankr.  Act 
July  1,  1898,  c.  S41,  §  60,  30  Stat.  56S  tU. 
S.  Comp.  St.  1901,  p.  3445);  the  remedy 
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given  by  the  bankruptcy  act,  giving  the 
trustee  the  right  to  pursue  property  con- 
veyed as  a  preference  in  any  stale  courl 
which  would  have  jurisdiction  if  bank- 
ruptcy had  not  intervened,  affording  re- 
lief only  against  that  class  of  convey- 
ances which  would  be  invalid  under  the 
laws  of  the  state.  Redd  v.  Wallace,  145 
Ala.  209,  40   So.  407. 

Chancery  Jurisdiction  to  Set  Aside 
Fraudulent  Transfers  by  Bankrupt  Prior 
to  Adoption  of  Revised  United  States 
Statutes.— Prior  to  the  adoption  of  the 
Revised  Statutes  of  the  United  Slates,  the 
chancery  courts  of  this  state  had  juris- 
diction to  entertain  a  bill  filed  by  an  as- 
signee in  bankruptcy,  to  assail  and  set 
aside  transfers  of  property  made  by  the 
bankrupt  in  fraud  of  the  rights  of  his 
creditors,  or  in  fraud  of  the  assignee  as 
their  trustee,  or  fiduciary  represent 
tive.    Pollock  &  Co.  V.  Hill,  68  Ala.  515. 

Since  the  Adoption  of  the  Revised 
Statutes,  Federal  Courts  Have  Jurisdic- 
tion.—Since  June  32,  1B74,  when  the  Re- 
vised Statutes  of  the  United  Slates  be- 
came operative,  exclusive  jurisdiction  ot 
all  suits  by  an  assignee  in  bankrujitcy, 
for  the  recovery  ot  assets  belonging  to 
the  bankrupt's  estate,  is  vesled  in  the 
federal  courts  (S§  711  [U.  S.  Comp.  Si. 
liMJl,  p.  577],  4972);  except  that,  under 
the  provisions  of  an  amendatory  law, 
adopted  on  the  same  day  {18  U.  S.  Stat- 
utes at  Large,  178),  the  bankrupt  court 
may  authorize  the  assignee  to  sue  in  a 
state  court  for  the  recovery  of  a  debt 
not  exceeding  tSOO;  and  any  suit  brought 
by  him  in  a  state  court,  without  such  per- 
mission or  direction,  without  the  juris- 
diction of  the  court.  Glover  v.  Love.  68 
Ala.  319;  Pollock  &  Co.  v.  Hill,  69  Ala. 
515. 

In  such  cases  the  state  courts  may  take 
jurisdiction,  under  the  exception  created 
by  the  amendment,  when  the  amount  in 
controversy  does  not  exceed  five  hun- 
dred dollars,  and  the  federal  court  in 
which  the  proceedings  in  bankruptcy  are 
pending,  has  aulhorized  or  directed  the 
assignee  to  sue  in  Ihe  slate  courts.  Pol- 
lock &  Co.  V.  Hill,  69  Ala.  SIS. 

Interpretation  of  Bankrupt  Act,  1898, 
§  S3,  in  Regard  to  Jurisdiction — Jurisdic- 
tion of  State  Courts.— Suit  by  trustee  in 
bankruptcy   to   recover    property    fraudu- 
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lently  conveyed  may  be  brought  in  the 
stale  court,  under  Bankr.  Act  1898,  g  23, 
entitled  "Jurisdiction  of  (he  United  States 
and  state  courts,"  and  providing  (a)  the 
United  States  circuit  court  shall  have  ju- 
risdiction of  all  controversies  at  law  and 
in  equity,  as  distinguished  from  proceed- 
ings in  bankruptcy,  between  trustees  and 
adverse  claimants,  concerning  the  prop- 
erly acquired  or  claimed  by  the  trustees, 
in  the  same  manner,  and  to  the  same  ex- 
tent only,  as  though  bankruptcy  proceed- 
ings had  not  been  instituted  and  such 
controversies  had  been  between  the  bank- 
rupt and  such  adverse  claimants;  and 
(b)  suits  by  trustees  shall  only  be 
brought  in  the  courts  where  the  bankrupt 
might  have  brought  or  prosecuted  them 
if  proceedings  in  bankruptcy  had  not  been 
instituted.     Andrews  v.  Mather,  134  .Ma. 

3.18,  32   So.  738. 

§  77.  — ■—  Concurrent  and  Conflicting  Ju- 
risdiction of  United  States  Courts 
and  State  Courts. 

"The  district  courl  of  Ihe  United 
States,  sitting  in  bankruptcy,  could  not 
interfere  with,  or  oust  the  state  court 
from  which  Ihe  attachment  issued,  of  ju- 
risdiction to  proceed  to  a  judgment  of 
condemnation  of  the  property  levied  on, 
to  the  satisfaction  of  the  lien."  Crowe  v. 
Reid,  57  Ala.  S81,  280. 
§  78.  Time  to  Sue  and  LimitationB. 

As  to  commencement  of  actions,  see 
the  title  LIMITATION  OF  ACTIONS. 

"No  suit,  either  at  law  or  in  equity,  shall 
be  maintainable  in  any  court,  between 
an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest,  touching 
any  properly  transferable  to,  or  vested 
in  such  assigne'e,  unless  brought  within 
two  years  from  the  lime  when  the  cause 
of  action  accrued  for  or  against  such  as- 
signee." Moses  V.  St.  Paul,  67  Ala.  168, 
171. 

When  Assignee  Must  Intervene  in  At- 
tachroent  Suit. — A  del>tor,  within  four 
months  before  his  assignment  in  bank- 
ruptcy, transferred  properly  to  a  third 
person,  which  transfer  was  claimed,  but 
not  proven,  to  be  fraudulent  as  to  credit- 
ors. A  creditor  attached  such  property, 
and  the  litigation  thereover  continued 
nearly  four  years,  during  which  time  the 
assignee  in  bankruptcy  asserted   no  title 
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against  the  transferee  or  the  attaching 
creditor.  The  bankrupt  did  not  include 
such  property  in  his  schedule  of  assets. 
Held,  that  the  assignee  could  not  have 
the  attachment  dissolved,  because  sued 
out  within  four  months  before  bank- 
ruptcy proceedings,  the  limitation  pre- 
scribed l>y  g  3  of  the  bankrupt  law  being 
applicable.  Jacobson  v.  Sims,  60  Ala. 
185. 

Fraudulent  Concealment. — Where  an 
assignee  in  bankruptcy  hies  a  bill  in  eq- 
uity lo  enforce  a  claim  which  had  accrued 
more  than  two  years  previously,  a  gen- 
eral averment  of  fraudulent  concealment 
is  insufficient  to  avoid  the  bar  of  Rev. 
St.  U,  S.,  §  50571  he  must  aver  the  facts 
constituting  such  fraudulent  conceal- 
ment, and  show  when  he  first  came  to  a 
knowledge  of  the  facts  which  put  him 
on  inquiry.  Toney  v.  Spragins,  80  Ala. 
541;  Mohr  v.  Lemie,  69  Ala.  180;  Evans 
!'.  Richardson,  76  Ala.  329. 

Under  Rev.  St.  U.  S.,  §  5057,  where  a 
debtor  of  the  bankrupt  had  hypothecated 
to  the  latter  certain  corporate  stocks  as 
security,  the  bar  of  the  statute  to  the 
right  of  action  to  have  the  stock  trans- 
ferred on  the  corporate  books  is  not  re- 
moved either  as  to  the  assignee,  or  as  to 
a  purchaser  from  him,  because  the  bank- 
rupt, without  fraud  or  collision  by  the 
debtor,  fraudulently  failed  to  schedule 
the  debt  or  the  pledge  of  the  stock. 
Moses   r.   St.    Paul,   67   Ala.   168. 

Defect  Appears  in  Complaint — It  Hay 
Be  Reached  by  Demurrer.— If  the  defect 
in  not  bringing  the  action  within  two 
years  after  the  decree  in  bankruptcy,  or 
from  the  time  when  the  cause  of  action 
accrued,  appears  by  the.  declaration,  it 
may  be  reached  by  demurrer.  Harris  :■. 
Collins,    1.3   Ala.   388. 

If  Cause  of  Action  Had  Accrued  at  the 
Time  of  Declaration  or  Decree. — An  as- 
signee in  bankruptcy  can  not  sue  in  the 
state  or  federal  courts,  after  the  lapse  of 
two  years  from  the  time  of  the  declara- 
tion and  decree  in  bankruptcy,  if  the 
cause  of  action  had  then  accrued,  to  re- 
cover the  property  of  the  bankrupt.  Co- 
megys  v.  McCord,  11  Ala.  932. 
§  79.  Injunction   and    Receiver. 

In  an  action  by  an  assignee  in  bank- 
ruptcy to  set  aside  a  transfer  of  a  judg- 


ment by  the  bankrupt  to  his  son,  the  col- 
lection of  the  judgment  should  not  be 
enjoined,  but  payment  directed  to  be 
made  to  the  register  pending  the  final 
disposition  of  the  cause,  a  receiver  be- 
ing unnecessary.  Barnard  v.  Davis,  54 
Ala.  565.  See  the  title  RECEIVERS. 
§  80.  Pleading. 

S  80  (1)  Declaration,     Complaint,      Peti. 
tion,  or  Bill. 

Wfaen  Assignee  Hay  Sue  without  Proof 
of  Debt. — When  an  assignee  in  bank- 
ruptcy files  a  bill  in  equity  to  set  aside 
fraudulent  conveyances  by  the  bankrupt, 
he  is  not  obliged  to  show  that  debts  have 
been  proved  against  the  estate.  Done- 
gan  V.  Davis.  66  Ala.  362. 

When  Complaint  Is  Demurrable. — A 
complaint  by  a  trustee  in  bankruptcy  was 
demurrable  where  it  did  not  point  out 
whether  the  action  was  for  money  paid 
by  the  bankrupt  to  a  creditor  or  for  spe- 
cific property  purchased  by  the  creditor 
from  the  bankrupt  in  payment  of  a  pre- 
existing debt.  Herzberg  v.  Riddle,  171 
Ala.  368,  54  So.  635, 

A  complaint  in  an  action  by  a  trustee 
in  bankruptcy  on  a  bond  executed  by  the 
bankrupts  and  sureties  held  bad  on  de- 
murrer for  failing  to  show  the  trustee's 
beneficial  ownership  of  the  bond,  or  that 
it  was  made  for  the  benefit  of  the  estate 
of  the  bankrupts.  A.  Dreher  &  Co.  v. 
National  Surety  Co.,  174  Ala.  490.  .17 
So.  34. 

for  the  benefit  of  the  trustee  in  bank- 
ruptcy of  the  principals  in  the  bond,  held 
bad  on  demurrer  notwithstanding  Bank- 
ruptcy Act,  g  64,  subd.  3.  Dreher  &  Co. 
V.  National  Surety  Co.,  174  Ala.  490,  57 
So.  34. 

Suit  to  Set  Aside— Sufficient  Allega- 
tions.— A  bill  by  a  trustee  in  bankruptcy 
to  set  aside,  as  fraudulent  against  credit- 
ors, gifts  made  by  the  debtor  more  than 
a  year  prior  to  the  filing  of  the  petition 
for  bankruptcy,  must  allege  and  prove 
the  facts  essential  to  a  recovery  in  a  suit 
by  the  creditors  to  set  aside  the  gifts; 
the  trustee  being  the  representative  of 
the  creditors.  Cartwright  v.  West.  1S5 
Ala.  619,  47  So.  93. 

A  bill  by  a  trustee  in  bankruptcy  to 
set  aside,  as  fraudulent  against  creditors. 
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gifts  made  by  the  bankrupi  more  than 
a  year  prior  to  the  adjudication  of  bank- 
ruptcy, must  allege  and  prove,  either  that 
the  debts  of  the  creditors  accrued  prior 
to  the  making  of  the  gifts,  or  thai  the 
gifts  were  made  with  a  fraudulent  intent. 
Cartwright    v.    West,    155    Ala.    619,    47 

So.  93. 

§  BO  (S)    Plra,  Answer,  AfBdavit  of  D«- 
feiue,  and  Demurrer. 

Sufficiency  of  Answer. — Where  a  para- 
graph of  a  bill  by  a  bankrupt's  trustee  to 
set  aside  fraudulent  conveyances  de- 
scribed the  subjects  thereof,  and  alleged 
that  the  bankrupt  was  seized  and  pos- 
sessed of  the  land  within  four  months 
■  prior  to  the  filing  of  the  bankruptcy  pe- 
tition, an  answer  denying  all  the  para- 
graphs of  the  bill  and  every  allegation 
therein  contained,  and  calling  for  strict 
pi  oof  thereof,  did  not  traverse  the  alle- 
gations of  the  bill,  but  had  the  eRect  of 
admitting,  not  only  that  the  conveyance 
was  .  made  to  hinder  and  defraud  the 
bankrupt's  creditors,  but  also  the  allega- 
tion that  the  bankrupt  was  seised  and 
possessed  of  the  land  described  within 
four  months  prior  to  the  filing  of  the 
bankruptcy  petition.  Prestridge  v.  Wal- 
lace, 155  Ala.  540,  46  So.  970. 
§  Bl.  Evidence. 

§  81    (1)    Presumptions    and    Burden    of 
Proof. 

Fraudulent  Sale — Seizure  of  Goods — 
LiatMlitr  of  Vendee. — Where  a  bankrupt 
conveyed  a  stock  of  goods  to  defendant, 
from  which  she  sold  various  amounts  in 
due  course  of  business,  and  which  she 
replenished  with  new  goods  purchased, 
and  the  bankrupt's  trustee  seized  the 
stock  after  his  appointment,  and  sold  the 
same  as  a  part  of  the  bankrupt's  estate, 
he  was  not  entitled  to  recover  from  de- 
fendant for  the  goods  sold  by  her  in  the 
absence  of  proof  of  the  difference  in  value 
of  the  stock  received  by  defendant  and 
the  goods  seized.  Wallace  v.  Boggan,  137 
Ala.  535,  34  So.  B24. 
§  81   (a)   Admissibility. 

Property  in  Hands  of  Trustee  in  Bank- 
nq)tcy. — In  detinue  to  recover  property 
claimed  to  belong  to  plaintiff,  in  the  hands 
of  a  trustee  in  bankruptcy,  it  was  not 
eiror   to   refuse   to   allow   proof   thai,   at 


the  time  the  trustee  took  possession, 
plaintiff  notified  him  that  the  property 
sued  for  belonged  to  him.  and  that  it 
was  his  property  at  the  time  the  bank- 
rupt court  ordered  the  trustee  to  take 
charge  thereof.  Turrentine  i:  Black- 
wood, 125  Ala.  436,  28  So.  95.  See  the  ti- 
tle DETINUE, 
§  81  (3)  Weight  and  Sufficiency. 

In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  preference,  evidence 
lield  to  sustain  judgment  for  plaintiff. 
Bacon  i'.    Merchants'    Bank    of   Florence, 

148  Ala.  521,  40  So,  413. 

(D)  CLAIMS  AGAINST  AND  DISTRI- 
BUTION  OF   ESTATE. 
§  BX.  Claims  Provable. 
§  83. In  General. 

Debts,  to  be  provable  against  bankrupt 
estate,  must  be  in  existence  when  the  pe- 
tition in  bankruptcy  is  filed,  and  those  not 
provable  are  not  effected  by  the  dis- 
charge.     Leader    v.    Matiingly,    140   Ala. 

■144,  37  So.  270,  271. 

A  demand  for  unpaid  subscription  to 
stock,  payable  on  call,  is  not  a  provable 
demand  against  a  bankrupt  stockholder's 
estate.  Saryf  v.  Glenn.  S7  Ala.  631,  6* 
So.  45 

A  debt  created  by  a  loan  to  the  bank- 
rupt by  a  creditor  after  adjudication  in 
bankruptcy  to  be  used  in  complying  with 
the  terms  of  a  composition,  the  bankrupt 
agreeing  to  pay  to  such  creditor  when  the 
composition  was  confirmed  the  balance 
of  such  loan  after  deducting  therefrom 
the  creditor's  share  of  the  consideration 
of  the  confirmation,  was  not  a  provable 
debt  in  the  bankruptcy  proceedings 
within  Bankr.  Act  (Act  July  1,  1898.  c. 
541.  30  Stat.  550  lU.  S.  Comp.  St.  1901. 
p.  3428)).  §  17a.  Zavelo  i'.  J.  S,  Reeves 
&  Co.,   171  .Ma.  401.  54  So.  654. 

§   84.   Instruments  in  Writing  Made 

before  Filing  of  Petition, 
g    84    <1>    Contingent  Demands  and  Lia- 
bilities. 

Bankr,  Act  July  1,  1898,  c.  541,  §  63, 
30  Slat.  562  (U.  S.  Comp.  St.  1901,  p. 
3447 1 ,  makes  no  provision  for  proving 
contingent  liabilities  against  a  bank- 
rupt's estate.  Leader  '.:  Haltingly.  140 
.\la.  444,  37  So.  S70. 
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§    84    (a)    CUinu  of  Indonen,    Guanm- 
tors,  or  SnretieB. 

Under  the  Bankrupt  Act  of  ISST,  a 
surety's  liabilily  on  an  administrator's 
bond,  before  there  has  been  any  settle- 
ment of  the  estate,  or  any  decree  fixing 
the  administrator's  liability,  is  not  a 
provable  debt.  Steele  v.  Graves,  6B  Ala. 
21,  overruling  Jones  v.  Knox,  48  Ala.  53. 
§   89.  Time  for  Proof  of  Claims. 

See  ante,  "Time  to  Sue  and  Limita- 
tions," §  78. 

Section  5057,  Rev.  Slat.,  applies  the 
two  years  bar  to  suits  "touching  prop- 
erty or  rights  of  properly  transferable 
to,  or  vested  in  the  assignee,"  and  ex- 
lends  no  further;  and  hence,  where  the 
bankrupt  had  no  property  or  right  of 
property  in  the  subject  of  litigation,  it 
neither  vesting  in  nor  being  transferable 
to  the  assignee,  the  provisions  of  (he 
statute  do  not  apply.  Tennessee,  etc.,  R. 
Co.  f.  East  .Alabama  R.  Co.,  75  Ala.  516. 

Where  a  decree  in  bankruptcy  proceed- 
ings established  the  priority  of  the  lien 
of  one  creditor  over  all  other  creditors, 
a  creditor  who  was  not  made  a  party  to 
the  proceedings,  and  who  had  no  notice 
•thereof,  is  not  barred  by  Rev.  St.,  S 
5057,  from  presenting  his  claim  in  the 
bankrupt  court  after  the  expiration  of 
two  years  from  the  date  of  the  decree. 
Tennessee  &  C.  R.-  Co.  v.  East  Alabama 
Ry.  Co.,  75  Ala.  516. 
§  86.  Allowance  or  Disallowance  of 
Claims. 

See  post,  ".Appeal  and  Revision  of 
Proceedings,"   VI. 

A  decree  in  bankruptcy  allowing  a 
claim  on  a  contract  is  binding  on  both 
the  creditor  and  the  bankruptcy,  and  in  a 
subsequent  action  to  enforce  the  contract 
a  reply  setting  up  such  decree  is  a  com- 
plete answer  to  a  plea  that  the  contract 
was  ultra  vires.  Elmore,  Quilllan  &  Co. 
V.  Henderson-Mizell  Mercantile  Co. 
(Ala.),  60  So.  830. 

IV.   COMPOSITION. 
§   87.   Operation  and  Effect. 

Trustee's  Title  in  Bankrupt's  Property. 
—Where  the  bankrupt's  title  is  defea- 
sible, such  title  only  vests  in  the  trustee, 
he  having  no  better  titl>;  than  that  of  the 
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bankrupt,  and  on  confirmation  of  a  com- 
position effected  with  the  bankrupt's 
creditors,  and  dismissal  of  the  bank- 
ruptcy proceedings,  the  same  defeasible 
title  reverts  to  the  bankrupt.  Zavelo  v. 
Cohen  Bros.,  156  Ala.  317,  47  So.  292. 

Discharge  of  Debt  by  Confirtnation. — 
The  Bankr.  Act  (act  July  1,  1898,  c.  541, 

30  Stat.  550  [U.  S.  Comp.  St.  1901.  p. 
3128]),  S  14c,  provides  that  the  confirma- 
tion of  a  composition  shall  discharge  the 
bankrupt  from  his  debts,  other  than 
those  agreed  to  be  paid  by  the  terms  of 
the  composition  and  those  not  effected 
by  a  discharge.  After  adjudication,  but 
before  confirmation  of  the  composition, 
the  bankrupt  procured  a  loan  of  plaintiff, 
a  creditor  with  which  to  satisfy  the  ' 
terms  of  a  composition,  agreed  to  pay  it 
and  the  excess  of  the  whole  debt  over 
the  sum  of  the  dividend  paid  plaintiff 
under  the  composition  when  confirmed. 
The  loan  was  not  extorted  to  induce 
plaintiff  to  consent  to  the  composition. 
Held  that,  as  the  loan  would  not  have 
been  affected  by  a  formal  discharge  of 
the  bankrupt,  it  was  not  discharged  by 
the  confirmation  of  the  composition,  so 
that  it  could  be  thereafter  enforced.  Zav- 
elo V.  Reeves  8c  Co.,  171  Ala.  401,  54  So. 
654. 

The  confirmation  of  a  composition  has 
the  same  effect  as  a  discharge,  and  may 
be  pleaded  against  liabilities  which  would 
have  been  aifected  by  a  formal  discharge. 
Zavelo  V.  Reeves  &  Co.,  171  Ala.  401,  54 
So.   654. 

§   88.   New  Promise  to  Pay  Debt. 

It  is  now  settled  by  the  great  weight 
of  authority,  with  comparatively  few  de- 
cisions to  the  contrary,  that  an  expressed 
promise  to  pay  a  debt  made  by  a  bank- 
rupt before  his  discharge,  but  if  it  is  ad- 
judicated, is  just  as  effective  to  revive 
the  debt  against  him  and  to  waive  his 
expected  discharge,  as  would  a  promise 
made  after  obtaining  his  certificate  of 
discharge.  Greil  i:  Solomon,  82  Ala.  8.). 
2  So.. 322,  325;  Torrey  v.  Kraus,  149  Ala. 
200,  43  So.  184;  Zavelo  t:  Reeves  &  Co., 
171  Ala.  401,  54  So.  654. 
§    89.    PleadinK. 

SiifKciency  of  Allegations.— ■■.■\s  a  plea 
of  discharge  in  bankruptcy  must  show 
the  jurisdiction  of  the  court  granting  it. 
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a  plea  of  composition  should  also  show 
that  it  is  binding  on  the  party  against 
whom  it  is  pleaded.  Binding  only  on 
creditors  who  were  shown  by  the  state- 
ment of  the  bankrupt,  produced  at  the 
meeting  of  creditors  passing  the  resolu- 
tion of  composition,  the  plea  must  aver 
that  such  statement  included  the  name 
and  debt  of  the  plaintiR.  This  is  as  es- 
sential to  the  efficacy  of  the  composition. 
as  is  jurisdiction  to  the  efficacy  of  a  dis- 
charge." Shulman  v.  Graves,  63  Ala.  <oa. 
405.  See  post,  "Pleading  Discharge,"  § 
118. 

Intendments — Effect  of  Omission  to 
Slate  a  Material  Pact — "Intendments 
are  not  made  to  support  pleadings,  when 
assailed  by  demurrer.  The  pleader  is 
presumed  to  state  the  case  as  strongly 
for  himself,  as  the  facts  will  authorize. 
The  omission  to  state  a  material  fact 
justifies  the  court,  in  pronouncing  judg- 
ment, in  assuming  the  fact  does  not  ex- 
ist."   Shulman  v.  Graves,  63  Ala.  403,  406. 

Necessary  All^ations. — In  an  action 
by  a  creditor  against  his  bankrupt  debtor, 
a  plea  of  composition  must  aver  that  the 
plaintiffs  name  and  claim  were  included 
in  the  statement  of  the  bankrupt,  pro- 
duced at  the  meeting  of  the  creditors 
who  passed  the  resolution  of  composi- 
tion, or  it  will  be  demurrable.  Shulman 
V.   Graves,   63   Ala.   40S. 

V.   RIGHTS,   REMEDIES,     AND   DIS- 
CHARGE   OF    BANKRUPT. 

§  90.   Actions  by  Bankrupt. 

"Where  a  party  to  a  suit  pending  in  a 
state  court  applies  to  be  declared  a  bank- 
rupt under  the  act  of  congress  of  1841, 
the  proceedings  must  be  suspended  for 
a  reasonable  time,  to  enable  him  to  file 
the  decree,  when  the  assignee  must  be 
made  a  party.  As  soon  as  the  decree  in 
bankruptcy  is  pronounced,  the  bankrupt 
in  relation  to  all  actions  for  and  against 
him,  except  such  as  the  statute  pre- 
scribes, is  legally  dead,  and  can  only  be 
represented  by  the  assignee."  Lacy,  etc., 
Co.  V.  Roekett,  11  Ala.  1002,  1007.  See 
ante,  "Rights  as  to  Pending  Actions," 
%  35. 

SafBci«iicy  of  Allegations. — A  plea  by 
the  defendant,  that  the  plaintiff  was  de- 
clared a  bankrupt  pendente  lite,  need  not 
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allege  anything  in  respect  to  the  juris- 
diction of  the  court  in  which  the  pro- 
ceedings in  bankruptcy  were  had;  for  it 
will  be  inferred  that  these  were  in  the 
proper  tribunal.  Lacy,  etc.,  Co.  v.  Roek- 
ett, 11  Ala.  1002.  See  the  title  ABATE- 
MENT  AND   REVIVAL. 

Insufficiency  of  Allegations. — A  sug- 
gestion by  the  plaintifTs  counsel  of  the 
bankruptcy  of  the  party  who  instituted 
the  suit,  and  the  substitution  of  the  as- 
signee in  bankruptcy  as  plaintiff,  render 
inoperative  a  plea  of  the  defendant  pre- 
viously filed,  alleging  the  bankruptcy  of 
the   plaintiff.     Brooks  v.   Harris,   12  Ala. 

555. 

Defenses.— The  adjudication  in  bank- 
ruptcy of  one  of  two  partners  suing  for 
a  conversion  of  the  property  of  the  firm 
is  a  good  plea  in  bar  to  the  action.  Mc- 
Nutt  V.  King,  59  Ala.  597. 

Quaere,  is  it  not  a  good  plea  that  some 
of  the  plaintifTs,  all  of  whom  were  a 
partnership,  were  declared  bankrupts 
pendente  lite?  Lacy,  etc.,  Co.  v.  Roekett, 
n  Ala.  1002.  See  the  title  ABATE- 
MENT AND  REVIVAL. 
§  91.  Actions  against  Bankrupt. 
§   91    (1)    In  General 

When  Discharge  as  a  Defense  Is  Good 
Bar  to  an  Action. — "A  right  of  action  to 
recover  a  debt  is  not  wholly  extin- 
guished, for  all  purposes,  by  a  discharge 
in  bankruptcy.  The  effect  of  a  discharge 
in  bankruptcy  is  very  much  like  the  ef- 
fect of  the  statute  of  limitations.  It  ex- 
tinguishes and  bars  an  action  thereon 
only  when  it  is  set  up  as  a  defense  or 
bar  at  the  proper  time  and  in  the  proper 
manner.  Its  efficacy  may  be  lost  or 
waived  by  a  failure  to  assert  it.  It  is  a 
defense  personal  to  the  bankrupt,  and 
what  he  must  plead  specially  in  the  man- 
ner and  time  prescribed.  It  would  not 
be  available  to  him  on  a  mere  motion, 
and  not  by  a  third  party,  and  certainly 
not  (as  in  this  case)  by  one  who  claims 
against,  and  not  through,  him.  Because 
a  bankrupt  is  or  may  be  discharged  from 
debt  is  no  sufficient  reason  why  his 
debtors  are  discharged  from  their  debts 
due  him  or  due  his  estate  in  case  of  bis 
death  or  bankruptcy."  Hobbs  v.  Thomp- 
son, 160  Ala.  380,  49  So.  787,  768. 

Custody  of  Property. — Where     an     es- 
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tate  was  in  the  custody  of  a  federal  dis- 
trict court  as  a  bankrupt  estate  at  ihe 
time  property  of  ihe  estate  was  gar- 
nished, the  garnishment  proceedings 
could  not  be  maintained  without  the  pre- 
vious consent  of  the  bankruptcy  court. 
McAfee  *.  Arnold  &  Mathis,  155  Ala.  561. 
46  So,  870;  McAfee  v.  Wallenhaupt,  15i) 
Ala.  665,  46   So.   873. 

Rights  of  Creditors  to  File  Bill  to  Set 
Aside  Conveyance  after  Discharge. — 
After  the  discharge  of  a  bankrupt,  his 
creditor  who  had  no  lien  upon  his  prop- 
erty can  not  file  a  bill  for  the  purposo 
of  setting  aside  a  voluntary  conveyance 
made  by  him  before  his  bankruptcy. 
Boiling  V.  Munchus,  59  Ala.  482. 

The  Rights  of  Debtor  of  Bankrupt— 
"The  debtor  of  a  bankrupt,  or  the  man 
who  contests  the  right  to  real  or  per- 
sonal property  with  him,  loses  none  of 
those  rights  by  the  bankruptcy  of  his 
adversary.  The  same  courts  remain 
open  to  him  in  such  contests,  and  the 
statute  has  not  divested  those  courts  of 
jurisdiction  in  such  actions."  Crowe  v. 
Reid,  57  Ala.  281,  287. 

Construction  of  Allegations. — In  as- 
sumpsit to  recover  a  sum  loaned  defend- 
ant, the  replication  alleged  that  defend- 
ant after  his  adjudication  in  bankruptcy 
promised  that,  if  plaintitT  would  lend 
him  such  sum  to  use  in  paying  the  con- 
sideration of  the  composition  with  his 
creditors,  he  would  upon  confirmation 
of  such  composition  pay  plaintiff  the  bal- 
ance of  the  demand  sued  on  after  deduct- 
ing plaintiff's  share  of  the  consideration 
of  the  composition,  and  that  plaintiff 
loaned  defendant  such  sum  for  such  pur- 
pose, and  also  alleged  that,  after  the  ad- 
judication, defendant  promised  to  pay 
what  he  owed  plaintiff,  which  was  the 
demand  sued  on  herein,  when  his  com- 
position was  confirmed.  Held,  that  the 
replication  could  not  be  construed  as  al- 
leging that  the  agreement  to  repay  the 
loan  was  to  induce  plaintiff  to  consent 
to  the  composition.  Zavelo  v.  J.  S. 
Reeves  &  Co.,  171  Ala.  401,  54  So.  654. 

The  replication  did  not  allege  extor- 
tion of  the  loan  to  procure  plaintiff's 
assent  to  the  composition  within  the 
meaning  of  Bankr.  Act  (Act  July  1.  1898, 

C.  541,  30  Stat.  554    [U.   S,  Comp,  St.  1901, 

p.  3433|).  g  295b.  penalizing  one  who  at- 
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tempts  to  extort,  or  extorts  money  from 
a  person  as  a  consideration  for  acting 
or  forbearing  to  act  in  a  bankruptcy  pro- 
ceeding. Zavleo  V.  Reeves  &  Co..  171 
Ala.   401,   54   So.   654. 

Postponement  of  Action,  When  Prop- 
erly Done. — Where  the  complaint  stated 
a  cause  of  action  for  embezzlement 
within  Bankruptcy  Act.  §  17.  and  defend- 
ant asserted  that  his  liability,  if  any.  was 
on  contract,  the  action  held  properly 
postponed  pending  determination  against 
defendant  in  the  bankruptcy  court.  Ex 
pane    Butler-Kyscr    Mfg.    Co..    174    .\la. 

237.   56   So.   960. 

Continuance  on  Account  of  Bank- 
ruptcy—When Will  Be  Presumed  to  Be 
Rightfully  Done. — When  the  record 
shows  that  a  cause  was  continued  as  to 
part  of  several  defendants  on  their  plea 
of  bankruptcy,  the  appellate  court  will 
presume  that  the  plea  was  sufficiently 
proven,  unless  the  contrary  be  shown. 
Melvin  v.  Clark.  45  Ala.  285.  See  the 
title  ABATEMENT  AND  REVIVAL. 

Effect  of  Mere  Piling  without  an  Ad- 
judication.— The  mere  filing  of  a  petition 
in  bankruptcy  without  an  adjudication  of 
bankruptcy  does  not  bar  the  prosecution 
of  a  suit  against  the  debtor  in  a  state 
court,  and  is  no  ground  of  staying  the 
proceedings,  Givens  v.  Robbins,  5  Ala. 
676;  Stewart  i'.  Sonneborn.  51  Ala,  128. 
See  the  title  ABATEMENT  AND  RE- 
VIVAL. 
§  91  (3)  In  Case  of  Appeal. 

Where,  after  the  submission  of  a  cause 
in  the  supreme  court,  a  party  thereto 
becomes  bankrupt,  the  judgment  will  not 
be  set  aside,  but  will  be  rendered  as  of 
the  date  of  the  submission.  A  mere  sug- 
gestion, on  information  and  belief,  by 
the  appellant,  that  the  appellee  has  be- 
come bankrupt  since  the  appeal,  but  be- 
fore judgment  rendered  affirming  that 
of  the  court  below,  will  not  ■  authorize 
any  action  by  the  supreme  court.  Booker 
V.  Adkins.  48  Ala.  529,  See  the  titles 
ABATEMENT  AND  REVIVAL;  AP- 
PEAL AND  ERROR. 
§  83.   Privilege  from  Arrest. 

The  court  will  not  discharge  without 
giving  the  parly  arresting,  time  to  show 
that  the  certificate  was  fraudulently  ob- 
tained ;    and     any    of    the 
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tiotied  in  the  statute  may  be  given  in  op- 
position to  his  discharge;  and  wherever 
it  is  shown  that  the  validity  of  the  cer- 
tificate is  to  be  disputed,  the  court  will 
not  discharge  in  a  summary  manner;  and 
it  has,  when  necessary,  directed  the  com- 
mission to  be  tried  on  a  feigned  issue. 
Mabry  t:  Herndon.  3  Ala.  84B,  858. 

When  Officer  Has  Power  to  Discharge. 
— An  officer  arresting  has  no  power  to 
discharge  a  bankrupt,  upon  the  mere 
production  of  his  certificate,  and  that  if 
he  do  so.  the  court  will  not  stay  pro- 
ceedings against  him  for  an  escape. 
Mabry  v.  Herndon.  8  Ala.  848,  858. 
§  93.  Exemptions. 

§  94. In  General. 

A  claim  for  damages  resulting  from 
negligence  in  the  conduct  of  the  ferry 
against  a  keeper  of  a  ferry  and  securities 
on  a  bond  executed  by  him  under  the 
statute  (Code  of  1876.  §  1680)  may  be 
claimed  and  allowed  as  an  exemption  to 
the  bankrupt,  under  the  statute  of  this 
state  exempting  one  thousand  dollars 
worth  of  personal  property.  Borden  v, 
Bradshaw,  68  Ala.  362. 

In  order  to  revest  in  a  bankrupt  prop- 
erty claimed  by  him  as  exempt,  the  as- 
signee must  acquiesce  in  the  claim.  Bor- 
den V.   Bradshaw,  68  Ala.  362. 

§   95.  Property  Exempt: 

§  S5  (1)  Application  of  State  and  Fed- 
eral Laws  in  General. 
A.  attached  land  belonging  lo  B.  more 
than  four  months  before  the  latter  was 
adjudged  a  bankrupt,  and  recovered  a 
judgment  which  was  not  satisfied  by  thi 
sale  of  the  land  to  him.  B.,  who  had 
never  occupied  the  land,  had  a  homestead 
exemption  allowed  him  by  the  bank- 
ruptcy court,  and  conveyed  it  to  C.  Held, 
that  C.  could  claim  no  interest  in  the 
land,  as  B.'s  homestead  claim  was  valid 
against  his  assignee  only,  who  had  ac' 
quired  no  interest  in  the  land.  Martin  v. 
Lile,  63  Ala.  406, 

§  9S  (3)  Pension  Honey  and  Life  In- 
surance. 
Code  1896,  %  2607  (Act  Feb.  18,  1897, 
5  33  [Acts  1896-97,  p.  1393]),  provides 
that,  where  any  person  insures  his  life 
for  the  sole  benefit  of  his  estate,  the 
:  becoming  due  shall     be  exempt 
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from  all  creditors  of  the  assured  or  ben- 
eficiary. Bankr.  Act  July  i,  1898,  c.  541, 
§  70,  30  Stat.  565  (U.  S.  Comp.  St.  1901, 
p.  3451),  provides  that,  when  any  bank- 
rupt shall  have  an  insurance  policy  which 
has  a  cash  surrender  value  payable  to 
himself,  his  estate,  or  personal  repre- 
sentatives, he  may  pay  lo  the  trustee 
such  value  and  continue  to  hold  the  pol- 
icy free  from  the  claims  of  creditors; 
otherwise,  the  policy  shall  pass  to  the 
trustee.  But  the  same  section,  in  enu- 
merating the  items  of  property  which  are 
to  be  turned  over  to  the  trustee,  makes 
a  special  exception  of  "property  which 
is  exempt;"  and  §  fi  provides  that  the 
act  shall  not  affect  the  exemptions  given 
by  the  Slate  laws  then  in  force.  Held, 
that  a  trustee  was  not  entitled  to  receive, 
either  from  the  bankrupt  or  the  insur- 
ance company,  the  cash  surrender  value 
of  a  policy  payable  to  the  bankrupt,  or 
his  estate,  which  he  had  transferred  lo 
his  wife,  as  the  surrender  value  of  the 
policy,  as  well  as  the  amount  due  at  the 
death  of  the  insured,  is  the  sum  or 
amount  of  insurance  becoming  due  and 
payable  by  the  terms  of  the  application 
and  policy,  within  the  meaning  of  §  2607. 
Chandler  v.  Traub,  159  Ala.  519,  49  So. 
240,  cited  on  this  point  in  note  in  26  L. 
R.  A.,  N.  S.,  455. 

A  policy  of  insurance  on  the  life  of  a 
bankrupt  which  is  exempt  from  liabil- 
ity for  the  bankrupt's  debts  under  the 
state  law  is  also  exempt  under  Bankr. 
Act  1898.  Young  r.  Thomason  (Ala.), 
60  So.  273. 
§  9B  (3)  Homestead    Exemptions. 

What  Can  Be  Asserted  in  State 
Court. — A  mere  claim  of  homestead  ex- 
emption, made  by  the  bankrupt  to  hts 
assignee,  but  not  incorporated  in  the 
schedules  to  his  petition,  and  not  al- 
lowed by  the  assignee,  or  certified  by 
the  judge  or  register,  can  not  be  as- 
serted, in  a  state  court,  against  a  pur- 
chaser from  the  assignee.  Steele  t: 
Moody,  53  Ala.  418. 

§  W. Setting   Apart   and   Report   of 

Exempt   Property. 
§  96  (1)  Claim    of   Exemption,   and    Al- 
lowance   or    Determination    in    Gen- 
eral. 
I      Under     the      bankruptcy     statute,      the 
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bankrupt's  property  passes  to  the  trus- 
tee, unless  the  bankrupt  complies  with 
the  stale  law  as  to  claiming  exemp- 
tions, and  when  he  does  so  the  trustee 
must  set  aside  the  exempt  property, 
subject  to  exceptions  by  creditors. 
Northern  Alabama  R.  Co.  v.  Feldman, 
1  Ala.  App.  334,  58  So,  16. 
§  M  (2)  Appraisement,  Selection,  Allot- 
ment or  Setting  Apart 

Where  the  bankrupt  included  in  his 
schedule  all  his  lands,  claiming,  as  a 
homestead  exemption  therein,  '"real  es- 
tate to  the  value  of  $500,"  but  without 
designating  any  particular  portion,  it  is 
an  amendable  defect,  of  which  advantage 
can  not  be  taken  in  a  subsequent  col- 
lateral proceeding;  and  the  assignee 
having  set  apart  to  him,  as  exempt,  the 
homestead  on  which  he  was  then  resid- 
ing, and  which  did  not  exceed,  in  quan- 
tity or  value,  more  than  was  then  al- 
lowed by  law,  and  reported  his  action 
to  the  bankruptcy  court,  this  action  was 
conclusive  until  set  aside  by  that  court 
in  a  proceeding  of  which  the  bankrupt 
had  notice.    Walker  v.  Carroll,  65  Ala.  61. 

Homestead  —  How  Set  Apart— The 
quantity  and  value  of  land  to  be  set 
apart  as  a  homestead  in  Alabama  should 
be  ascertained  from  Rev.  Code,  §  3884, 
notwithstanding  the  owner  of  the  land 
(the  mortgagor)  has  become  bankrupt. 
and  has  purchased  the  property,  sub- 
ject to  the  mortgage,  at  sale  by  his  as- 
signee in  bankruptcy.  Ray  v.  Wragg, 
48  Ala.  5S. 

§  M  (3)  Objections  and  Exceptions  to 
Report  or  Determination,  and  Pro- 
ceedings  Thereon. 

The  records  are  the  best  evidence  on 
the  questions  of  a  compliance  by  the 
bankrupt  with  the  requirements  of  the 
state  law  in  respect  to  claiming  the  ex- 
emptions, and  o(  the  action  of  the  trus- 
tee in  setting  aside  the  exempt  prop- 
erty, and  it  is  not  proper,  against  ob- 
jections duly  and  seasonably  made,  to 
admit  the  testimony  of  witness,  in  re- 
gard to  these  matters.  Northern  Ala- 
bama R.  Co.  V.  Feldman,  1  Ala.  App. 
334,  56  So.  16,  17. 
§  97.  Rigtit  to  Discharge  in  General 

"Fiduciary     debts     not     proved     under 


the  proceedings  in  bankruptcy,  were  not 
extinguished  by  the  discharge  and  cer- 
tificate under  the  act,  and  that  a  misap- 
plication of  fiduciary  funds  deprived  the 
party  of  all  right  to  a  discharge  from 
them,  only,  if  made  before  the  passage 
of  the  act,  but  if  made  after  the  passage, 
such  misapplication  deprived  him  of  all 
right  to  a  discharge  (rom  any  debts." 
Pinkston   v.    Brewster,   etc.,   Co.,    14   Ala. 

315.    33S, 

§  98.  Grounds  for  Refusal  of  Discharge. 
§  99.  In   General. 

See  ante,  "Right  to  Discharge  in  Gen- 
eral." §  87. 

§    100.    Offenses    against    Bankrupt 

Act 

Where  property  is  discovered  belong- 
ing to  bankrupt's  estate  subsequent  to 
the  issuing  of  the  decree  which  has  not 
been  accounted  for;  the  intention  of  the 
bankrupt  being  apparent,  his  discharge 
and  certificate  will  be  allowed.  Har- 
groves  V.  Cloud.  8  Ala.  173,  175. 
§  101.  Petition  for  Discharge. 

Although  by  the  tei'ms  of  the  act  of 
congress  the  applicant  for  the  discharge 
as  a  bankrupt  is  required  to  set  forth 
in  his  petition  a  list  of  his  creditors, 
and  their  respective  places  of  residence, 
as  well  as  the  sums  due  to  each,  yet  this 
is  permitted  to  be  stated  according  to 
the  best  of  the  petitioner's  knowledge 
and  belief.  It  seems  evident  these  re- 
quirements are  to  be  construed  as  di- 
rectory only,  not  merely  from  the  lati- 
tude given  by  the  act  itself,  but  by  rea- 
son of  the  great  difRcuIty  there  is  to 
comply  with  certainty  and  precision  in 
all  cases.     Fox  *.  Paine,  10  Ala.  523.  525. 

§  lOS.    Notice    of   Application    for     Dis- 
charge. 

"This  court  has  decided,  that  the 
omission  of  a  bankrupt  to  state  a  debt 
and  his  failure  to  notify  the  creditor  of 
his  application  for  discharge,  do  not  to- 
gether, render  the  discharge  inoperative 
against  the  omitted  debt.  Fox  v.  Paine, 
10  Ala.  523."  Milhouse  v.  Aicardi,  51 
Ala.  594,  597. 

§  103.  Proceedings  in  Opposition  to  Dis- 
charge. 

Form,  Requisites,  and  Su£Bciency  of 
Specifications. — "The     opposition    to    the 
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dischar^,  authorized  by  th«  law,  must 
be  made  on  'a  specification  in  writing 
of  the  grrounds'  of  objection;  and  this 
mult  be  tried  as  a  question  of  fact  ai 
a  stated  session  of  the  district  court, 
and  not  by  the  register,  as  may  be  done 
on  the  examination."  Bradley  v.  Hun- 
ter, SO  Ala.  2flS,  270. 
§  104.  Reroking  Discharge. 
$  IM  (1)   Grounds 

The  payment  oF  money,  or  any  other 
thing,  by  the  bankrupt,  to  a  creditor,  to 
induce  him  to  consent  to  the  allowance 
oF  a  certificate,  is  a  fraud  on  the  act, 
which  avoids  the  discharge.  Fox  t: 
Paine,  10  Ala.  S23,  SSe. 
S   IM   (S)   Juriadictioa. 

Where  and  When  Certificate  of  Dis- 
charge Ma7  Be  Impeached. — The  valid- 
ity of  a  discharge,  under  the  United 
States  bankruptcy  act,  can  only  be  con- 
tested by  application  in  the  United 
States  district  court  within  two  years, 
as  provided  by  Act  1867,  S  3*  (Rev.  St.. 
5  5120).     Milhous  V.  Aicardi,  51  Ala.  594. 

"The  power  to  set  aside  and  annul 
the  discharge  being  vested  by  laiv  in  the 
federal  courts,  it  can  not  be  exercised 
by  the  state  courts,  because  the  juris- 
diction is  exclusive."  Oates  v.  Parish, 
47  Ala.  157,  161. 

If  a  bankrupt's  motion  be  resisted  on 
any  of  the  grounds  specified  in  the  bank- 
rupt act,  the  fact!  relied  on  to  impeach 
his  certificate  must  be  stated  with  cer- 
tainty to  a  common  intent  Stewart  v. 
Hargrove,  23  Ala.  42 B. 

"A  discharge,  obtained  under  the 
bankrupt  law  of  1841,  could  be  impeached 
for  fraud  in  any  court  before  which  it 
was  pleaded.  Mabry  v.  Herndon,  8 
Ala.  848.  But,  under  the  bankrupt  law 
of  1867,  the  discharge  could  be  im- 
peached, for  any  cause  which  would 
have  prevented  it  from  being  granted, 
only  in  the  court  in  which  the  adjudica- 
tion was  had,  and  wilhiii  two  years  after 
the  date  thereof.  Oates  v.  Parish,  47 
Ala.  157;  Milhous  v.  Aicardi,  51  Ala. 
5S4."  Shulman  v.  Graves,  63  Ala.  402, 
405. 

I  lOS.  Coochuivenesa  and  Effect  of  Dis- 
charge in  OeiMraL 

In   General. — "A    discharge  and   certif- 
2  Ala   Dig— 14 


icate,  duly  granted  to  a  bankrupt,  un- 
der the  act  of  congress  of  1841,  for  the 
establishment  of  a  uniform  system  of 
bankruptcy,  shall,  in  all  courts  of  jus- 
tice, be  deemed  a  full  and  complete  dis- 
charge of  all  debts,  contracts  and  other 
engagements  of  such  bankrupt,  which 
are  provable  under  the  act,  and  shall 
be  and  may  be  pleaded  as  a  full  and 
complete  bar  to  all  suits  brought  in  any 
court  of  judicature  whatever,  the  same 
shall  be  conclusive  evidence  of  itself  in 
favor  of  such  bankrupt,  unless  the  same 
shall  be  impeached  for  some  fraud  or 
willful  concealment,  by  him,  of  his 
property,  or  rights  of  property,  con- 
trary to  the  provisions  of  this  act,  on 
reasonable  notice  specifying  in  writing 
such  fraud  or  concealment."  Hargroves 
V.  Cloud,  8  Ala.  173,  175. 

The  bankrupt  is  regarded  as  civiliter 
mortus,  as  to  all  previous  dischargea- 
ble debts  and  liabilities,  from  the  date 
of  such  adjudication,  so  long  as  it  con- 
tinues unrevoked  by  the  court  of  bank- 
ruptcy in  which  the  proceedings  orig- 
inated. Griel  v.  Solomon,  82  Ala.  85,  2 
So.  322. 

A  bankrupt  who,  after  his  discharge, 
becomes  the  bona  fide  holder  of  a  note, 
payable  to  himself,  which  had  been  re- 
turned in  his  schedule  and  sold  by  the 
assignee,  is  remitted  to  his  original  ti- 
tle, and  may  transfer  It  by  indorsement 
so  as  to  vest  the  right  of  action  in  his 
indorsee.      Birch    v.    Tillotson,    16    Ala. 

387, 

Earning  of  Debtor  after  Discharge  in 
Bankruptcy. — The  earnings  of  a  debtor 
after  his  discharge  in  bankruptcy  are 
not  subject  to  a  debt  contracted  prior 
to  such  discharge;  the  debt  being  ex- 
tinguished by  the  discharge.  J.  B.  El- 
lis &  Co.  V.  Mobile,  J.  &  K.  0.  R.  Co.,  166 
Ala.    187,  51   So.   860. 

Effect  of  Discharge  on  Tnistee  from 
Recovering  Property  Fraudulently  Con- 
reyed. — A  discharge  in  bankruptcy,  be- 
ing personal,  does  not  preclude  the 
trustee  from  recovering  property  fraud- 
ulently transferred  by  the  bankrupt. 
Stephenson  v.  Bird,  16B  Ala.  363,  53 
So.  92. 

Since  under  Bankr.  Act  July  1,  1B9B, 
c.  541,  9  14,  par.  4,  30  Stat.  550  (U.  S. 
Comp.  St.  1901,  p.  3427),  as  amended  by 
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Act  Feb.  5,  1903,  c.  487.  §  *.  33  Stat.  797 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1310), 
a  fraudulent  conveyance  must  have  been 
made  within  four  months  preceding  til- 
ing of  the  petition,  to  be  ground  for  re- 
fusing a  discharge,  a  discharge  over  ob- 
jection on  that  ground  does  not  preclude 
a  subsequent  bill  by  the  trustee  to  de- 
clare a  transfer  by  the  bankrupt  fraud- 
ulent, where  it  does  not  appear  that  the 
transfers  involved  in  the  objection  to 
the  discharge,  or  that  the  transfers 
sought  to  be  vacated,  were  made  within 
that  period.  Stephenson  z:  Bird,  168 
Ala.  363,  53  So.  92, 
§    106.    Collateral    Attack    on    Discharge. 

JuristSctton  as  to  Attack  oo  Discharge. 
— A  discharge  in  bankruptcy  may  be 
assailed  in  any  court  where  pleaded,  on 
the  ground  that  the  bankrupt  court  had 
no  jurisdiction  to  grant  it.  Stiles  3'. 
Lay,  9  Ala.  795. 

Bank  Act,  Second  Section,  Construed. 
—Under  the  Bankrupt  Act  of  August 
19,  1841  (S  a),  the  execution  by  a  volun- 
tary bankrupt,  after  January  1,  1841,  of 
a  deed  of  trust,  giving  a  trust  to  some 
of  his  creditors,  does  not  invalidate  his 
discharge,  unless  the  act  was  "done  in 
contemplation  of  the  passage  of  a  bank- 
rupt law."  Pearsall  v.  McCartney,  28 
Ala,   110. 

When  Bankrupt's  Certificate  of  Dis- 
charge Can  Not  Be  Avoided. — A  bank- 
rupt's certificate  of  discharge  can  not 
be  avoided  by  his  having  given  money 
or  property  to  a  creditor,  who  had  filed 
objections  to  his  discharge  for  cause  as- 
signed, in  order  to  induce  him  to  with- 
draw his  opposition.  Fox  v.  Paine,  10 
Ala.   523. 

Grounds  for  Impeaching  Discharge. — 
"The  omission  of  the  name  and  demand 
of  a  creditor  from  the  schedule  of  a 
bankrupt,  if  inadvertent,  is  not  ground 
for  impeaching  (he  discharge.  If  fraud- 
ulent, it  may  be  ground  for  its  vacation 
in  the  bankrupt  court,  but  would  not  be 
available  collaterally.  The  case  is  dif- 
ferent with  a  composition,  which  the 
statute  limits  in  operation  to  creditors 
whose  names  and  addresses,  and  the 
amounts  of  whose  debts,  are  shown  in 
the  statement  produced  by  the  bank- 
rupt  to   the   meeting  of   creditors   accept- 


ing it."  Shulman  v.  Graves,  63  Ala.  402, 
406. 

"\  discharge  in  bankruptcy,  granted 
by  a  court  of  competent  jurisdiction, 
like  judgments  and  decrees  operating  in 
personam,  can  not  be  collaterally  im- 
peached for  mere  defects  or  irregulari- 
ties in  the  proceedings."  Shulman  v. 
Graves,  63  Ala.  402,  404. 

A  discharge  in  bankruptcy  can  not 
be  impeached  in  a  State  court  on  the 
ground  that  it  was  obtained  by  fraud 
upon  the  creditors  seeking  to  set  it  aside, 
as  proper  relief  can,  under  United 
States  Bankrupt  Act  1867,  §  34,  be  ob- 
tained in  the  federal  court.  Oates  v. 
Parish,   47  Ala,   157. 

A  mere  omission  to  include  in  his 
schedule  an  interest  in  trust  property, 
bequeathed  to  the  bankrupt  by  his 
father,  is  not  such  a  "fraud  or  willful 
concealment"  as  will  necessarily  vacate 
a  discharge;  nor  is  a  charge  in  a  bill  by 
his  creditors,  to  subject  the  bankrupt's 
property  to  a  discharge  of  their  debt, 
that  the  failure  of  the  debtor  to  render 
in  such  interest,  in  his  schedule, 
"amounted  in  law"  to  a  fraud  which 
would  vacate  his  discharge,  equivalent 
to  a  charge  of  "fraud  or  willful  conceal- 
ment" of  his  property.  Rugely  v.  Rob- 
inson,  19   Ala.  404. 

Where  a  defendant  in  execution  sets 
up  his  discharge  and  certificate  as  a 
bankrupt,  by  a  petition,  upon  which  a 
supersedeas  is  awarded,  it  is  competent 
for  the  plaintiff  to  impeach  the  same  for 
any  of  the  causes  provided  by  the  act, 
and  make  up  an  issue  to  try  the  facts. 
Mabry  v.  Herndon,  8  Ala.  848. 

Whether  the  discharge  and  certificate 
of  a  bankrupt  may  not  be  impeached 
for  fraud  by  one  not  a  party  to  the  pro- 
ceedings in  bankruptcy,  according  to 
the  principles  of  the  common  law,  with- 
out reference  to  the  provisions  of  the 
bankrupt  act,  qufere.  Mabry  v.  Hern- 
don, 8  Ala.  848. 

Rights  of  Creditors  When  Bankrupt* ■ 
Discharge  is  Impugned  for  Fraud,— 
When  a  bankrupt's  discharge  is  im- 
pugned for  fraud,  the  creditor  may  prove 
the  possession  of  the  property  by  the 
bankrupt  four  years  after  the  bankruptcy, 
and  the  jury  must  determine  whether 
the  property  was  fairly  acquired,   or  by 
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a  fraudulent  concealment  oE  his  effects. 
Gilbert  v.  Bradford,  15  Ala.  769.  See 
McBride  v.  Thompson,  8  Ala.  6S0. 

Decree  of  Discharge— Conclusiveness. 
— A  decree  of  discharge  on  sufficient  no- 
tice to  creditors  of  the  bankruptcy  pro- 
ceedings, and  where  the  bankruptcy 
court  had  jurisdiction  over  the  subject 
matter  of  the  petition,  and  exercised  it 
according  to  Law,  is  conclusive,  and  can 
not  be  impeached  in  a  collateral  pro- 
ceeding, however  irregularly  the  court 
may  have  proceeded.  Jones  v.  Knox, 
51  Ala.  367. 
§  107.   Debts  and   LiabilitieB  Discharged. 

§   lOe.  In   General. 

§   lOa   (1)   In   GeneraL 

See    ante.    "Claims    Provable,"    g    82. 

A  note  given  by  a  bankrupt,  two  days 
before  the  filing  of  his  petition,  recit- 
ing that  it  was  given  for  "cash  bona 
fide  advanced  to  enable  him  to  take  the 
benefit  of  the  bankrupt  law,  and  with- 
out such  advance  it  would  be  impossi- 
ble for  him  to  do  so,"  is  barred  by  his 
subsequent  discharge.  Nelson  v.  Stew- 
art, 54  Ala.  115. 

Effect  of  Discharge  on  Nonprovable 
Debts.— Under  Bankr.  Act  July  1,  1898, 
c.  S41,  S  17.  30  Slat.  551  (U.  S.  Comp. 
St.  ISOl,  p.  34SB),  providing  that  a  dis- 
-  charge  shall  release  the  bankrupt  from 
his  provable  debts,  a  discharge  does  not 
discharge  a  nonprovable  debt,  nor  from 
liability  for  rent  to  accrue,  which  is  not 
a  fixed  liability,  and  not  provable  in 
bankruptcy.  Shapiro  v.  Thompson,  160 
Ala.  363.  49  So.  381. 

Under  Bankr.  Act  July  1,  1898,  c.  541, 
5§  17,  63,  30  Stat.  550,  568  (U.  S.  Comp. 
St.  1901,  pp.  3488,  3447),  declaring  that 
a  discharge  in  bankruptcy  shall  release 
the  bankrupt  from  provable  debts,  ex- 
cept judgments  for  fraud,  and  provid- 
ing that  unliquidated  claims  may  be  liq- 
uidated, and  may  thereafter  be  proved, 
a  claim  for  unliquidated  damages  for 
breach  of  contract  is  provable,  and  is 
released  by  a  discharge  in  bankruptcy. 
Jim  Pearce  &  Co.  v.  Fisher,  170  Ala. 
4S6,  54  So.  164. 

When  a  Set-Off  Is  Defeated  by  Sub- 
sequent Discharge. — A  set-off  bona  fide 
acquired  by  the  maker  against  the  payee 


of  a  note,  before  notice  of  its  assign- 
ment to  a  third  person,  is  not  defeated 
by  the  subsequent  discharge  of  the 
payee  as  a  bankrupt.  Harwell  v.  Steel, 
17  Ala.  372,  cited  on  this  point  in  note 
in  53  L.  R.  A.  71.  See  the  title  SET- 
OFF  AND    COUNTERCLAIM. 

Effect  of  Discharge  in  Bankruptcy  on 
Judgment,— A  judgment  against  a  bank- 
rupt is  barred  by  his  discharge  in  bank- 
ruptcy subsequent  to  the  rendering  of 
the  judgment.  Otto  Young  &  Co.  v. 
Howe,  150  Ala.  157,  43  So.  488. 

When  Judgment  Is  Extinguished.— A 
judgment  is  extinguished  by  a  subse- 
quent discharge  in  bankruptcy  of  the 
judgment  defendant.  J.  B.  Ellis  &  Co. 
V.  Mobile,  J.  &  K.  C.  R.  Co.,  l«6  Ala. 
187,  51   So.  860. 

The  lien  of  a  judgment,  which  has  at- 
tached before  the  commencement  of  the 
bankruptcy  proceedings,  is  not  effected 
by  the  discharge.  Rugely  v.  Robinson, 
10  Ala.  702,  703,  cited  on  this  point  in 
note  in  42  L.  R.  A.,  N.  S.,  294. 

Effect  of  Discharge  upon  Contingent 
Liability. — The  contingent  liability  of 
the  principal  in  a  bond  given  to  indem- 
nify a  constable  against  damage  possible 
(o  result  from  levy  of  an  execution 
placed  in  his  hands  is  not  affected  by 
his  discharge  under  Bankr.  Act  July  I, 
1898,  c.  541,  §  63,  30  Stat.  562  [U.  S. 
Comp.  St.  1901.  p.  3447].  Leader  v. 
Mattingly,    140   Ala.    444,   37    So.   270. 

Effect  of  Discharge  on  Covenant  of 
Warranty  Made  Prior  to  His  Bank- 
ruptcy.— A  discharge  in  bankruptcy  does 
not  discharge,  release,  or  annul  the  ob- 
ligation of  a  bankrupt  upon  a  covenant 
of  warranty  made  prior  to  his  bank- 
ruptcy, where  the  breach  is  subsequent 
to  his  discharge.  Abercrombie  v.  Con- 
ner, 10  Ala.  293.  See  the  title  COVE- 
NANTS. 

§   IM   <9}   Claims   of  Sureties  for  Bank- 
rupL 

A  surety  may  prove  his  contingent 
liability,  upon  his  principal's  applica- 
tion for  a  discharge  in  bankruptcy;  and. 
if  he  fails  to  make  such  proof,  he  is  bar- 
red, by  the  certificate  of  discharge,  from 
further  action  against  the  bankrupt. 
Jones  V.  Knox,  46  Ala.  53. 

Under   the    Bankrupt   Act    of   1867   the 
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liability  of  a  surety  on  an  administra- 
tor's bond,  before  there  has  been  any 
settlement  of  the  estate,  or  any  decree 
fixing  the  liability  of  the  administrator 
to  the  estate,  is  not  a  provable  debt, 
and  a  discharge  in  bankruptcy  does  not 
relieve  the  surety  from  liability  for  de- 
crees subsequently  rendered  against  his 
principal.  Steele  *.  Graves,  68  Ala.  21. 
§  103  <3}  Claims  againBt  Bankrupt  as 
Surety. 

A  discharge  in  bankruptcy  will  not 
protect  the  surety  of  a  guardian  of  a 
minor  on  his  official  bond,  against  a 
statute  judgment  obtained  against  him 
as  such  surety,  by  the  return  of  "No 
property"  to  an  execution  against  his 
principal,  though  made  after  he  oblained 
his  discharge  in  bankruptcy.  Turner  v. 
Esselman,  15  Ala.  690. 

The  liability  of  a  surety  on  a  guard- 
ian's bond,  which  liability  attaches  when 
the  guardian  receives  property  of  his 
ward,  is  a  contingent  liability,  within 
the  meaning  of  Bankrupt  Law  1867,  S 
19,  and  provable  against  the  estate  of 
the  surety,  who  has  been  adjudged  a 
bankrupt,  and  the  obligation  is  relieved 
on  the  la  tier's  discharge.  Jones  v. 
Knox,  46  Ala.  63.  See  the  title  GUARD- 
IAN AND  WARD. 
§   loe.  Debts   Not   Duly   Scheduled. 

A  bankrupt's  discharge  will  not  re- 
lease him  from  any  debt  omitted  from 
the  schedule  annexed  to  his  petition, 
where  the  omitted  creditor  had  no  no- 
tice or  knowledge  of  the  bankruptcy 
proceedings  in  time  to  have  proved  his 
claim.  Karter  v.  Fields.  140  Ala.  353, 
37  So.  204. 

§  110. Debts  Crested  bf  Fraud,  Em- 
bezzlement      HiBSppropristion,       or 
Defalcation   in   Official   or    Fiduciary 
CifMcity. 
§  110  (1)   Debts  Crested  by   Prsud. 

"Debts  created  by  the  fraud  or  em- 
bezzlement of  the  bankrupt,  or  by  his 
defalcation  as  a  public  officer,  or  while 
acting  in  any  fiduciary  character" 
(Bankrupt  Law  of  1867,  §  33),  are  not 
affected  by  a  discharge  in  bankruptcy. 
and  are  not  within  the  exclusive  juris- 
diction of  the  bankrupt  court.  Broad- 
nax  V.  Bradford  &  Co.,  SO  Ala.  S70. 


What  Constitutes  Fraud.— False  rep- 
resentations by  the  bankrupt  as  to  the 
pecuniary  condition  of  the  partnership 
of  which  he  is  a  member,  made  with  the 
intent  to  procure  goods  on  credit,  and 
by  means  of  which  goods  were  thus  ob- 
tained, constitute  a  fraud,  within  the 
meaning  of  §  33  of  the  bankrupt  act, 
and  avoid  his  discharge  as  to  the  debt 
so  created;  but  his  representations  as  to 
the  pecuniary  circumstances  of  his  co- 
partner, though  false,  are  not  fraudu- 
lent, unless  they  were  known  by  him 
to  be  false,  or  were  made  with  the  in- 
tent to  deceive;  and,  if  his  statements 
as  to  the  pecuniary  circumstances  of  his 
co-partner  were  true,  his  failure  to  no- 
tify the  creditor  of  an  assignment  sub- 
sequently made  by  said  partner  would 
not  constitute  a  fraud.  Broadnax  v. 
Bradford  &  Co.,  50  Ala.  270. 
§  110  <»)  Debts  Created  in  Official  or 
Fiduciary    Capacity. 

In  General. — The  obligation  of  a 
surely  upon  a  guardian's  bond  is  not  a 
fiduciary  obligation,  within  Rev.  St.,  § 
5117,  and  is  released  by  the  discharge  of 
the  surety  in  bankruptcy.  Jones  v. 
Knox.  46  Ala.  S3,  cited  on  this  point  in 
note  in  43  L.  R.  A.,  N.  S.,  1099.  Sec 
the  title  GUARDIAN  AND  WARD. 

A  debt  due  a  planter  from  a  cotton 
factor  and  commission  merchant  for  the 
proceeds  of  coitort  sold,  is  not  a  "debt 
created  by  his  defalcation,  while  acting 
in  a  fiduciary  character."  within  the 
meaning  of  the  bankrupt  law,  and  is 
barred  by  his  subsequent  discharge  in 
bankruptcy.  W'^olsey  v.  Cade,  54  Ala. 
378,  cited  on  this  point  in  note  in  43  L. 
R.  A..   N.   S.,   1098,   1099. 

A  trustee  under  a  deed  of  assignment, 
who  wrongfully  retained  the  trust  fund, 
or  paid  it  ovi>r  to  another  not  entitled 
to  it,  was  not  released  from  liability  to 
creditors  by  his  discharge  in  bankruptcy. 
Pinkston  v.  Brewster,  14  Ala.  315,  cited 
on  this  point  in  note  in  43  L.  R.  A„  N. 
S..  1100. 

The  liability  of  a  surety  on  an  admin- 
istrator's bond  for  the  defaults  of  his 
principal  is  not  a  fiduciary  debt  within 
the  meaning  of  the  Bankrupt  Act.  Steele 
V.  Graves,  68  Ala.  21. 

Under  Bankr.  Act  1898.  §  17,  provid- 
ing   that   a   discharge    shall   release    the 


>v  Google 


§§  no  {2)-lI4  (2) 


bankrupt  from  all  provable  debts,  ex- 
cept such  as  were  created  by  his  fraud, 
while  acting  in  a  fiduciary  capacity,  a 
bankrupt  was  not  released  from  a  debt 
created  by  the  collection  of  certain  notes 
for  defendant  under  an  agreement  re- 
citing their  receipt  as  trustee  for  col- 
lection. Williams  v.  Virginia-Carolina 
Chemical  Co.  (Ala.),  6!  So.  T5S. 

What  Fiduciary  Capacity  Consist  of. 
— Factors  and  commission  merchants, 
when  exercising  their  functions  of  re- 
ceiving, selling,  taking  their  commis- 
sions, and  accounting  to  their  principals, 
are  not  acting  in  a  fiduciary  capacity, 
within  the  bankrupt  law,  and  are  re- 
lieved by  a  discharge  in  .bankruptcy 
from  obligations  contracted  in  that  ca- 
pacity. Austin  V.  Crawford,  7  Ala.  339; 
Woolsey  V.   Cade.   54  Ala.  378. 

Haaband's  Inability  to  Accoimt  as 
Trustee. — A  husband's  liability  as  trus- 
tee under  an  antenuptial  contract  to  ac- 
count to  the  deceased  wife's  personal 
representative  for  trust  moneys  is  a  "fi- 
duciary" one.  Donovan  v.  Haynie,  67 
Ala.  51,  cited  on  this  point  in  note  in 
48  L.  R.  A.,  N.  S.,  1099. 

§  til.  Effect  of  Discharge  as  to  Codebt- 

ors,   Guarantors,  and   Sureties. 
I  lit.  ■^—  Qnaranton. 

The  discharge  in  bankruptcy  of  one 
surety  or  guarantor  did  not  release  his 
codebtors,  though  the  creditor  failed  to 
prove  his  claim  against  the  bankrupt's 
estate.  Gurley  v.  Robertson  (Ala.),  59 
So.  643. 
S  lis.  Sureties. 

See  ante,  "Claims  against  Bankrupt 
as  Surety,"  §  108  (3). 

Effect  of  Diacbarge  as  to  SuretieB. — 
Under  Code  1896,  §  493,  authorizing  a 
judgment  against  sureties  on  an  appeal 
bond  only  in  case  the  judgment  appealed 
from  is  affirmed,  the  sureties  on  an  ap- 
peal bond  can  not  be  proceeded  against, 
where  the  judgment  was  barred  by  ihe 
discharge  in  bankruptcy  of  the  judgment 
debtor.  Otto  Young  &  Co,  v.  Howe, 
ISO  Ala.   157,  43   So.   4S8. 

Sureties  are  not  discharged  under  the 
bond  of  their  principal  by  his  discharge 
under  Bankr.  Act  July  1.  1898,  c.  541.  § 
63,  30  Stat.   S62    [U.   S.  Comp.   St.    1901, 


p.  34*7).     Leader  v.  Matlingly,  140  Ala. 
444,  37  So.  370. 

The  bankruptcy  of  the  principal  obli- 
gor in  a  penal  bond  does  not  discharge 
the  sureties.  Garnett  v.  Roper,  10  Ala. 
S42. 

§   114.   Effect   of   Discharge   as   to   Sure- 
ties and  Liens. 
§    114    (1)    AtUchment   or    Oamiriiment. 

Where  plaintiff  had  an  attachment 
lien,  which  was  not  dissolved  by  the 
bankruptcy  of  the  defendant,  and  the 
court  said:  "Such  attachment  being  rec- 
ognized as  valid  by  the  Bankrupt  Act 
(Rev.  St.,  g  5044),  a  discharge  in  bank- 
ruptcy does  not  prevent  the  attaching 
creditors  from  taking  judgment  aftainst 
ihe  debtor  in  such  limited  form  as  may 
enable  them  to  reap  the  benefit  of  their 
attachment.  When  the  attachment  re- 
mains in  force,  th;  creditors,  notwith- 
standing the  discharge,  may  have  judg- 
ment against  the  bankrupt,  to  be  levied 
only  upon  the  property  attached."  Otto, 
etc.,  Co.  V.  Howe,  150  Ala.  157,  43  So. 
488.   489. 

Plea  of  Bankruptcy— When  Good. — A 
discharge  in  bankruptcy  obtained  by  de- 
fendant after  the  levy  of  an  attachment 
may  be  pleaded  in  abatement  of  the 
attachment  suit.  Sims  v,  Jacobson,  51 
Ala.  186,  overruled.  Sullivan  v.  Rabb, 
86  Ala.  433,  5  So.  746. 

Effect  of  Attachment  Levied  before 
Bankruptcy  Act — An  attachment  levied 
on  the  defendant's  property  in  1B66  is 
not  dissolved  by  the  discharge  of  the 
defendant  on  his  petition  in  bankruptcy, 
under  the  Bankruptcy  Act  of  1867.  In 
such  a  case  the  attachment  lien  of  the 
plaintiff  remains  unimpaired;  and  the 
court  may  ascertain  by  its  judgment  the 
amount  of  plainlifTs  debt,  notwithstand- 
ing defendant's  discharge  in  bankruptcy. 
May  V.  Courtnay.  47  Ala.  185. 
§  114   (S)   Mortgages. 

A  mortgage  is  not  released  or  dis- 
charged by  the  discharge  of  the  mort- 
gagor as  a  bankrupt.  Stewart  v.  Ander- 
son, 10  Ala.  504,  cited  on  this  point  in 
note  in  43  L.   R.  A.,   N.  S.,  295. 

Rights  of  Assignee  of  Mortgage. — 
Where  a  mortgage  was  given  by  a  prin- 
cipal debtor  to  his  surety,  who  trans- 
ferred it   to  the  creditor   for   a  valuable 
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consideration,  the  subsequent  discharge 
in  bankruptcy  of  the  principal  and  surety 
does  not  destroy  the  lien  of  the  mort- 
gage or  affect  the  holder's  right  to  fore- 
close it.  Carlisle  v.  Wilkins,  51  Ala. 
S7I,  cited  on  this  point  in  note  in  42  L. 
R.  A„  N.  S.,  205. 

§  114   (3)   Judgments  or  ExecutionB  and 
ProceedinfB   Thereon. 

Where  a  judgment  is  discharged  by 
defendant's  discharge  in  bankruptcy, 
any  process  dependent  thereon  is  va- 
cated.    Ewing  f.   Peck,   2G   Ala.   4i;i. 

Effect  of  Execution  on  Judgment  after 
Discharge.— Where  execution  is  issued 
on  a  judgment  after  defendant  has  ob- 
tained a  certificate  of  discharge  in  bank- 
ruptcy, he  can  not  move  to  have  the  dis- 
charge entered  of  record  for  the  pur- 
pose of  preventing  the  issuance  of  the 
execution  before  the  writ  has  been  ac- 
tually sued  out.  Brown  i'.  Branch  Bank 
at    Montgomery,   30    Ala.   420. 

On  a  motion  by  a  bankrupt  to  have 
his  discharge  entered  of  record,  where 
the  record  does  not  purport  to  set  oul 
all  the  evidence,  and  the  motion  itself 
is  wanting,  the  appellate  court  can  not 
presume   that   there   was   no   proof   before 
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had 


issued,  nor  that  the  motion  did  not  al- 
lege such  to  be  the  fact;  and  the  rule 
laid  down  in  Brown  v.  Branch  Bank,  20 
Ala.  420,  does  not  apply  to  the  ease. 
Stewart  v.   Hargrove.  23   Ala.  42a. 

The  lien  of  a  judgment  which  has  at- 
tached before  the  commencement  of  the 
bankruptcy  proceedings  is  not  affected  by 
the  discharge.  Freeny  v.  Ware,  9  Ala. 
370;  Rugely  v.  Robinson,  10  Ala.  702; 
Martin  v.  Lile,  63  Ala.  406.  See  note  on 
this  point  in  42  L.  R.  A.,  N.  S.,  294. 

Supersedeas  of  Execution.  —  V.'liL-re, 
after  judgment  is  recovered,  (he  judg- 
ment debtor  is  discharged  in  bankruptcy, 
an  execution,  subsequently  issued  on 
the  judgment,  may  be  quashed  and  su- 
perseded on  petition  in  the  court  from 
which  it  issued.  Ewing  i'.  Peck,  17  Ala. 
339;  Brown  v.  Branch  Bank  of  Mont- 
gomery, 20  Ala.  420;  Milhous  V.  Aicardi, 
51   Ala.  594. 

Judgment  Recovered  Pending  Pro- 
ceedings Is  Discharged  by  Certificate. — 
A  judgment  recovered  pending  the  pro- 
ceedings  in   bankruptcy,   and    before    the 


granting  of  the  certificate  of  discharge 
upon  a  debt  due  at  the  time  of  the  ad- 
judication in  bankruptcy,  is  discharged 
by  the  certificate.  McDougald  v.  Reid, 
5   Ala.  810. 

Effect  of  Appeals  Pending.— The  dis- 
charge in  bankruptcy  of  defendant  in 
unlawful  detainer  pending  appeal  by 
him  to  the  circuit  court  is  no  bar  to  the 
action,  though  plaintiff  has  regained 
possession,  and  the  action  is  only  pros- 
ecuted for  damages  and  costs.  Lorn  ax 
z:  Spear,  5!  Ala.  532.  See  the  title 
FORCIBLE  ENTRY  AND  DE- 
TAINER. 

Defendant's  Right  to  Recover  Money 
Paid  on  Pluries  Execution. — Where, 
pending  a  motion  by  a  judgment  de- 
fendant to  quash  an  execution  on  the 
ground  of  his  discharge  in  bankruptcy, 
plaintiff  issues  a  pluries  execution,  which 
defendant  voluntarily  pays,  under  no 
mistake'as  to  his  rights,  he  can  not  re- 
cover  it.      Ewing  V.   Peck.   36   Ala.   413, 

When  Lien  of  a  Judgment  Is  Recog- 
nized as  Operative  against  the  Assignee. 
— "The  lien  of  a  judgment  is  recognized 
as  operative  against  the  assignee,  as  it 
respects  the  real  property  of  the  bank- 
rupt, and  the  personalty  will  be  bound 
by  the  execution.  In  either  case  the 
lien  is  preserved  according  to  the  rights 
of  the  creditor  at  the  time  ihe  bank- 
ruptcy is  established.  If  the  lien  is  then 
absolute,  it  completely  overrides  the  de- 
cree, and  the  creditor  will  be  let  into 
the  enjoyment  of  its  fruits."  Crowe  v. 
Reid,  57  Ala.  281,  2H9;  Doremus,  etc., 
Co.  v.  Walker,  6  Ala.   194,  202. 

Rights  of  Creditor  Who  Has  Re- 
duced His  Debt  to  Judgment,  before 
Bankrupt  Is  Discharged.— If  a  creditor 
of  one  who  has  taken  the  benefit  of  the 
bankrupt  act  has  reduced  his  debt  to 
judgment,  before  the  bankrupt  obtains 
his  certificate  of  final  discharge,  he  will 
not  be  compelled  to  bring  a  new  suit 
on  the  judgment,  but  may.  after  dis- 
charge, cause  execution  to  issue  there- 
on, subject  to  be  set  aside  or  quashed 
on  the  application  of  the  bankrupt 
Cogburn  v.  Spence,   15  Ala.  549. 

Where  Execution  Is  Attempted,  How 
Bankrupt  May  Avail  Himself  of  the 
Discharge. — It  is  settled,  by  the  deci- 
sions of   the   supreme  court,   that  where 
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attempted  to  be  en- 
forced against  the  bankrupt,  he  may 
avail  himself  of  his  discharge,  by  su- 
perseding and  quashing  the  execution. 
Mabry  t/.  Herndon,  8  Ala.  S4S;  Cogburn 
V.  Spence,  15  Ala.  349;  Turner  c.  Essel- 
man,  15  Ala.  690,  693. 

Where  an  execution  is  levied  on  land, 
and  the  defendant  in  execution  was  dis- 
charged as  a  certificated  bankrupt,  after 
the  judgmant.  but  previous  to  the  levy, 
the  execution  and  levy  can  not  regularly 
be  quashed  on  the  motion.  Freeny  !■. 
Ware.  9  Ala.  370.  See  the  title  EXECU- 
TION. 

Rights  of  Creditor — Proceedings  in 
Bankruptcy  after  the  Judgment. — "The 
proceedings  in  bankruptcy,  after  the 
judgment,  can  have  no  effect  whatsoever 
upon  the  jui^gment,  or  upon  the  prop- 
erty attached  in  the  suit.  The  creditors 
right  is  then  made  perfect,  being  no 
longer  conditional,  or  contingent,  but 
has  attached  absolutely  to  the  property; 
and  the  court  has  no  authority  to  de- 
prive him.  or  by  an  injunction  to  ob- 
struct the  proceedings  on  his  execution." 
Doremus.  etc.,  Co.  v.  Walker.  8  Ala.  194, 
IM. 

§   IIB.   New   Promise   to   Pay   Debt   Dis- 
charged. 

See  ante,  "Debts  and  Liabilities  Dis- 
charged," §  107. 

The  promise  must  be  express.  Evans 
V.  Carey,  29  Ala.  99. 

Under  former  bankrupt  laws,  a  distinc- 
tion was  taken  between  promises  made 
after  the  adjudication  of  bankruptcy,  and 
those  made  after  the  filing  of  the  peti- 
tion, and  it  was  held  that  a  new  prom- 
ise, to  overcome  the  effect  of  a  dis- 
charge, must  appear  to  have  been  made 
after  the  party  was  decreed  to  be  a  bank- 
rupt; or,  in  other  words,  after  the  adju- 
dication. Under  the  law  of  1867,  there 
is  no  difiference  practically  between  the 
date  of  the  fiat  or  adjudication  and  the 
date  of  the  petition,  because  the  first,  ex- 
tended by  relation  back  to  the  latter  date, 
as  does  also  the  discharge  when  duly  ob- 
tained. Oriel  V.  Solomon,  82  Ala.  8S,  2 
So.  3SS,  325. 

It  is  now  settled  by  the  great  weight 
of  authority,  with  comparatively  few  de- 
cisions to  the  contrary,  that  an  express 
promise  to  pay  a  debt  made  by  a  bank- 


rupt before  his  discharge,  but  after  his 
adjudication,  is  just  as  effective  to  revive 
the  debt  against  him,  and  to  waive  his 
expected  discharge,  as  would  a  promise 
made  after  obtaining  his  certificate  of 
discharge.  Griel  :'.  Solomon.  82  Ala.  85, 
2   So.  322,   325, 

Where,  after  his  discharge  in  bank- 
ruptcy, a  judgment  debtor  makes  a  new 
promise  to  pay  the  judgment,  such 
promise  will  inure  to  the  benefit  of  an 
assignee  of  the  judgment.  Wolffe  v. 
Eberlein,  74  Ala.  99. 

Conditional  Promise. — In  an  action 
upon  a  conditional  promise  made  by  a 
bankrupt  to  pay  a  debt  discharged  by  his 
bankruptcy,  it  must  be  alleged  that  the 
condition   has  been  performed.     Griel  v. 

Solomon,   82  Ala.   85,  2   So.   322. 

A  subsequent  promise  to  pay  "as  soon 
5  the  bankrupt  is  able"  is  a  valid  con- 
dition, and  not  void  for  uncertainty. 
Griel  V.  Solomon,  83  Ala.  85,  2  So.  322. 

New  Promise   Sufficient  Replication  to 

the   Plea  of  Bankruptcy. — It  is  sufficient 

declare  upon  the  original  undertaking 

of  a  bankrupt  and  to  set  up  a  new  prom- 

by  him   by   way   of   replication   to   the 

a  of  bankruptcy.     Wolffe  v.  Eberlein, 

74  Ala.  99,  104;  Dearing  v.  Moffitt,  6  Ala. 

776;  Branch  Bank  v.  Boykin.  9  Ala.  320. 

What    Is    Sufficient    Consideration     to 

Support   Subsequent   Promise. — A     count 

a  declaration  against   a   bankrupt  on  a 

e-existing   liability,    as   the   indorser   of 

promissory  note,  upon  which  he  had 
been  charged  by  regular  proceedings 
against  the  maker,  which,  after  stating 
that  the  makers,  on  bill  filed,  etc.,  ob- 
tained an  order  enjoining  the  parties 
that,  on  the  final  hearing,  said  injunction 
was,  by  decree  of  the  chancellor,  made 
perpetual,  and  that  from  this  decree  an 
appeal  was  taken  to  the  supreme  court, 
avers  "that  after  the  discharge  of  said 
defendant  in  bankruptcy,  and  whilst  the 
said  appeal  was  pending  in  the  supreme 
court,  the  said  defendant  undertook  and 
faithfully  promised  the  plaintiff  that,  if 
plaintiff  should  lose  said  case  in  the  su- 
preme court,  he  would  make  it  good  to 
him,  and  plaintiff  should  lose  nothing  by 
said  indorsement  of  the  note;  and  that 
the  said  decree  of  the  chancellor  was 
subsequently  by  said  supreme  court  in 
all  things  affirmed" — sets  out  a  sufficient 


>v  Google 


216 


Bankruptcy 


§  115 


consideration  to  support  a  subsequent 
promise.  Hern  don  v.  Given  s,  16  Ala. 
261. 

By  a  debtor's  discharge  in  bankruptcy, 
he  becomes  civiliter  mortuus  as  to  all 
dischargeable  debts,  though  his  moral 
obligation,  coupled  with  an  antecedent 
valuable  consideration,  will  support  an 
unequivocal  new  promise  to  pay.  -An- 
thony V.  Sturdivant.  174  Ala.  521,  56  So. 
57], 

No  Recovery  on  Conditional  unless 
Condition  Is  Performed. — There  can  be 
no  recovery  upon  a  conditional  promise 
to  pay  a  debt  from  which  defendant  has 
been  discharged  in  bankruptcy,  unless  it 
is  shown  that  the  condition  has  been 
performed  or  the  contingency  has  hap- 
pened, in  which  case  it  is  binding. 
Branch  Bank  at  Mobile  v.  Boykin,  9  Ala. 
320;  Griel  v.  Solomon,  82  \\a.  8.^  2  So. 
322;   Dearing  v.   Moffilt,  6  Ala.   776. 

Where  a  discharged  bankrupt  said  he 
did  not  intend  to  avail  himself  of  his  dis- 
charge, but  had  some  work  engaged, 
from  the  proceeds  of  which  he  intended 
to  pay  the  plaintiff,  the  promise  was 
held  to  be  conditional,  and  not  absolute, 
and  that,  to  recover  thereon,  the  s 
of  things  upon  the  happening  of  which 
event  the  payment  depended  must  be 
shown.  Dearing  v.  Moffitt,  6  Ala.  776. 
See  the  title  CONTRACTS. 

Definiteness     of     New       Promise. — A 
promise  by  a  bankrupt  to  pay  as  soon 
he  is  able  a   debt  barred   by   discharge 
enforceable,     and     not      void    for    unci 
lainty.     But,  to  be  available,   the  promise 
must   be    averred    in    proper   form,    and 
satisfactory     proof     of     the    defend; 
ability   to  pay;   that   is,   of  the   fact  that 
he    has    sufficient    property    or    mean: 
pay.     Kraus   v.   Torry,    146   Ala.   548,    40 
So.  956. 

NecesBUy  AllegationB  and  Proof  to 
Sustain  a  New  Promise. — Where  a  bank- 
rupt promises  that  as  soon  as  he  is  able 
he  will  pay  a  debt  barred  by  his 
charge,  it  is  necessary  for  plaintiff,  i 
action  on  the  promise,  to  allege  and  prove 
that  defendant  is  able  to  pay.  and  proof 
of  ability  to  borrow  money  is  not  ! 
cient.  Torrey  v.  Kraus,  149  Ala.  200,  43 
So.  184. 
What  Defendant  Is  Entitled  to  Show. 


an  action  on  a  promise  made  by  a 
bankrupt  to  pay  as  soon  as  he  is  able  a 
debt  barred  by  his   discharge,  defendant 

entitled  to  show  what  portion  of  his 
earnings  it  is  necessary  for  him  to  use  for 
[he  support  of  himself  and  family,  and, 
if  the  residue  is  insufficient  to  pay  the 
debt,  ability  to  pay  is  not  shown.    Kraus 

Torry.  146  Ala.  548,  40  So.  956. 

Effect  of  New  Promise  upon  Debtor 
after  Being  Adjudged  a  Bankrupt— After 

debtor  has  been  adjudicated  a  bank- 
rupt, he  may,  by  a  new  promise  to  pay  a 
discharged  debt,  i(  clear,  distinct,  and  un- 
equivocal, become  liable  therefor  in  an 
:lion  at  law.    Torrey  v.  Kraus,  149  Ala. 

10.   43    So.   184. 

Extent  of   Debtor's   Liability  on   New 

Promise. — A  debtor,  liable  on  a  new  prom- 

;   to  pay  a   debt   discharged   by   bank- 

ptcy.  is  not  required  to  gauge  his  family 

expenditures  SO  as  to  obtain  the  means  to 

meet    the    obligation.     Torrey   w.    Kraus, 

149  Ala.  200,  43  So.  184. 

What  kby  Be  Excluded.— In  an  action 
against  a  bankrupt  on  a  new  promise  to 
pay  a  debt  barred  by  discharge,  it  was 
not  errof  to  exclude  an  inquiry  as  to  the 
defendant's  earnings  two  years  subsequent 
to  the  commencement  of  the  suit.  Tor- 
rey V.  Kraus,  149  Ala.  300,  43  So.  184. 

When  Debtor  Is  Entitled  to  an  AEBrma- 
tive  Charge. — In  an  action  against  a  bank- 
rupt on  a  new  promise  to  pay  a  debt 
barred  by  his  discharge,  where  there  was 
no  showing  that  the  defendant  had  any 
means  apart  from  his  salary,  which  the 
undisputed  proof  showed  was  required  to 
support  himself  and  family,  he  was  en- 
titled to  a  general  affirmative  charge,  if 
he  requested  it;  and  it  was  not  preju- 
dicial error  to  exclude  evidence  of  his 
ability  to  borrow  money.  Torrey  v. 
Kraus,  149  Ala.  300.  43  So.  184. 

Creditor's  Rights  of  Action  upon  New 
Promise. — Where  a  debtor,  absolved  from 
liability  on  a  debt  by  a  discharge  in  bank- 
ruptcy, becomes  liable  on  a  new  promise 
to  pay.  the  creditor  may  sue  directly  on 
the  new  promise,  or  he  may  sue  on  the 
original  debt,  and  reply  the  new  promise 
to  a  plea  of  discharge  in  bankruptcy. 
Torrey  v.  Kraus,  149  Ala.  200,  43  So.  184. 
Where  a  debt  barred  by  bankruptcy 
I  has  been  revived  by  a  new  promise,  the 
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creditor  may  sue  on  the  new  promise,  or 
sue  on  the  old  debt,  and  reply  the  new 
promise  to  the  plea  of  discharge  in  bank- 
ruptcy.    Wolffe  V.  Eberlein,  74  Ala.  99. 

What  ConadtnteB  a  New  Pmiuse.— 
Neither  payment  of  interest  nor  part  pay- 
ment of  the  principal  constitutes  a  new 
promise  to  pay  a  debt  from  which  the 
bankrupt  has  been  discharged.  Griel  v. 
Solomon,  as  Ala.  8S,  2  So.  322. 

PromiK  to  Pay  After  Decree  of  Bank- 
ruptcy.— A  new  promise  to  pay  a  debt, 
which  otherwise  would  have  been  dis- 
charged by  proceedings  in  bankruptcy, 
made  after  the  decree  of  bankruptcy,  and 
before  the  certificate  of  discharge,  is 
valid  and  binding  upon  the  party  making 
it.  Griel  v.  Solomon,  S2  Ala.  8S,  2  So. 
322, 

Effect  of  Word  ConBtitutinff  New  Prom- 
ise When  Spoken  to  Third  Person. — "An 
express  promise  by  a  bankrupt,  to  pay  a 
particular  debt  to  a  creditor,  would  'avoid 
the  effect  of  such  discharge,  as  well  when 
the  words  constituting  such  promise  are 
spoken  to  a  third  person,  as  when  they 
are  spoken  to  the  creditor  personally,  or 
to  his  agent.' "  Wolffe  v.  Eberlein,  74 
Ala.  99,  106;  Evans  v.  Carey,  29  Ala.  99. 

Subsequent  Promise  after  Piling  Peti- 
tion but  before  Discharge,  Is  Void. — In 
an  action  on  an  indebtedness  against  a 
discharged  bankrupt,  where  the  discharge 
is  pleaded  as  a  defense,  and  the  replica- 
tion alleges  a  subsequent  promise  since 
the  tiling  of  the  petition  in  bankruptcy, 
an  oRer  to  prove  that  the  defendant 
promised  to  pay  the  debt  sued  on  after 
his  adjudication,  but  before  his  discharge 
as  a  bankrupt.  Held,  improperly  ex- 
cluded. Griel  v.  Solomon,  82  Ala.  8S,  2 
So.  322. 
§  lie.  Pleadins  Discharge. 

"A  discharge  in  bankruptcy  is  not  plead- 
able in  an  action  ex  delicto,  unless,  per- 
haps, in  an  action  for  the  wrongful  tak- 
ing or  conversion  of  personal  property. 
The  form  of  the  action  is  the.  decisive 
test  of  the  propriety  of  the  plea."  Lomax 
V.  Spear,  Si  Ala.  532,  S34. 

Distinction  between  Discharge  under  a 
Statute  and  Discbarge  by  Reason  of  Stat- 
utes of  LimitationB. — "There  is  no  dis- 
tinction between  a  discharge  under  a  stat- 
ute   of   bankruptcy   and    a   discharge    by 


reason  of  the  statute  of  limitations,  so 
far  as  the  rules  of  pleading  are  involved. 
Ivey  V.  Gamble,  7  Port.  S49. 

Bankruptcy  Pleaded  to  Scire  Facias  to 
Revive  a  Judgment. — Bankruptcy  may  be 
pleaded  to  a  scire  facias  to  revive  a  judg- 
ment, and.  when  it  is  pleaded  "in  short 
by  consent,"  the  appellate  court  will  pre- 
sume that  it  was  well  pleaded,  Duncan 
V.  Hargrove,  2  Ala.  ISO. 

Where  Bankrupt  Omits  to  Plead  Dis- 
charge before  Justice,  It  Is  a  Qood  De- 
fense on  Appeal. — Where  a  bankrupt  is 
sued  before  a  justice  of  the  peace,  and 
omits  then  to  plead  his  discharge,  it  is, 
notwithstanding,  a  good  defense  on  an  ap- 
peal by  him  to  the  circuit  court  of  Ala- 
bama.    McCary  v.  Mabe,  7  Ala,  356. 

Bankruptcy  a  Personal  Defense  and 
Uust  Be  Pleaded. — A  discbarge  in  bank- 
ruptcy does  not  expunge  the  debt,  but 
merely  bars  its  recovery,  and  is  a  per- 
son  a  I  defense,  which  must  be  pleaded, 
or  it  is  waived.  Collins  v.  Hammock,  59 
Ata.  44S. 

Discbarge  in  Bankruptcy  Pleaded  as  a 
Bar  in  Suit  to  Set  Aside  Fraudulent  Con- 
veyances.—Where,  in  a  suit  to  set  aside 
certain  fraudulent  conveyances,  defend- 
ants pleaded  defendants'  discharge  in 
bankruptcy  as  a  bar,  such  plea  was  prop- 
erly met  by  an  amendment  to  the  bill 
alleging  that  the  lien  under  the  judgment 
sought  to  be  enforced  was  acquired  more 
than  four  months  before  the  filing  of  the 
bankruptcy  petition.  Brunson  v.  Joseph 
Rosenheim  &  Son,  149  Ala.  112,  43  So.  31. 

It  is  a  good  replication  that  the  debt 
was  created  by  fraud,  etc.;  and  the  court 
in  which  the  action  is  brought  has  juris- 
diction to  try  the  issue.  Broadnax  v. 
Bradford.  50  Ala.  370. 

A  replication  to  a  plea  of  discharge  al- 
leging a  fraudulent  conveyance  in  avoid- 
ance must  contain  a  description  of  the 
properly  alleged  to  have  been  transferred 
as  to  kind  and  quantity,  and  a  statement 
as  to  whom  it  was  conveyed.  Stewart  v. 
Hargrove,  23  Ala.  429. 

Pies — Intendment— What  Hay  Be  Pre- 
sumed.— No  intendments  being  indulged 
in  favor  of  a  plea  of  a  decree  of  discharge 
in  bankruptcy  in  defense  to  a  creditor's 
bill  to  subject  choses  in  action  charged  to 
have    been    fraudulently    transferred,    the 
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bill  can  not  be  presumed  to  have  been 
filed  within  (our  months  before  the  peti- 
tion in  bankruptcy.  Stephenson  v.  Bird, 
168  Ala.  422,  53  So.  93. 

Amendments  to  Meet  Defenoe.— The 
specifications  of  fraud,  of  which  notice 
has  been  given  to  defendant,  are  amend- 
able, but  the  lefusal  of  the  court  to  allow 
an  amendment,  after  the  case  has  gone 
to  the  jury,  is  not  revisable.  Ashley's 
Adm'r  v.  Robinson,  39  Ala.  lia. 

Specifications  contesting  a  bankrupt's 
discharge  on  the  ground  of  fraud  are 
within  the  statute  allowing  amendments 
on  terms  after  a  demurrer  is  sustained. 
Stewart  *.  Hargrove,  83  Ala.  429. 

Right  of  Creditor  to  Contest  Certificate 
upon  Grounds  Not  Stated  in  Written  No- 
tice.—"Prior  reasonable  notice,  specifying 
in  writing  the  fraud  or  concealment,  for 
which  a  bankrupt's  certificate  of  discharge 
is  assailed,  is  expressly  required  by  the 
act  of  congress.  5  U.  S.  Statutes  at  Large, 
444.  A  creditor,  therefore,  can  not  be 
permitted  to  contest  such  certificate  upon 
any  ground  not  stated  in  the  written  no- 
tice previously  given.  Stewart  *.  Har- 
grove, 23  Ala,  429;  Petty  *.  Walker,  10 
Ala.  379."  Ashley  v.  Robinson,  29  Ala. 
113,  121. 

Construction  of  Bankrupt  Act  of  IMl. 
—The  Bankrupt  Act  of  1B41  does  not  re- 
strain a  creditor  of  one,  who  has  availed 
himself  of  its  benefits,  from  suing  on  his 
demand,  but  merely  arms  the  bankrupt 
with  a  complete  defense  to  the  suit,  until 
it  is  shown  that  his  certificate  was  obtained 
by  fraud,  or  that  the  debt  comes  within 
some  one  of  the  exceptions  mentioned  in 
the  act.     Cogburn  v.  Spence,  IS  Ala.  S49. 

Under  the  bankrupt  act  of  1841  (S  4), 
requiring  a  plaintiff  who  relies  upon  a 
fraud  or  concealment  of  property,  to  avoid 
a  plea  of  discharge  in  bankruptcy,  to  give 
reasonable  notice  in  writing  thereof, 
specifying  the  grounds  of  fraud,  etc.,  it 
is  not  an  available  objection,  on  error,  that 
notice  of  an  intention  to  impeach  a  bank- 
rupt's discharge  and  certificate  was  not 
given  until  after  the  commencement  of 
the  term  of  the  court  where  the  cause 
was  triable.  The  act  of  congress  does 
not  prescribe  the  time  when  the  notice 
must  be  given,  and,  if  too  short  to  allow 
the  necessary  preparation  to  be  made  for 


trial,  a  continuance  should  be  asked.  Ma- 
bry  V.   Herndon,  8   Ala.   848. 

Sufficiency  of  Plea. — Defendant  plead- 
ing a  discharge  in  bankruptcy,  need  not 
aver  that  plaintiffs  debt  was  schedi'Ied; 
the  failure  so  to  do  being  a  matter  for 
special  replication  to  the  plea  setting  up 
the  discharge.  B.  F.  Roden  Grocery  Co. 
V.  Lessley,  169  Ala.  579.  53  So.  815. 

In  an  action  on  a  judgment,  a  plea 
averring  that,  since  the  commencement  of 
the  suit,  the  plaintiff  has  become  a  bank- 
rupt, and  has  obtained  a  certificate  of  dis- 
charge in  bankruptcy,  if  verified  as  a  plea 
puis  darrein  continuance  (Rev.  Code, 
%  2640),  is  a  good  plea  in  bar.  Penn  v. 
Edwards,  50  Ala.  63. 

A  plea  alleging  that  a  lien  was  created 
in  favor  of  the  contesting  creditor  before 
the  bankrupt's  application  for  the  bene- 
fit of  the  act,  by  the  delivery  of  an  exe- 
cution to  the  sheriff  of  a  county  in  which 
there  were  slaves,  the  property  of  thu  de- 
fendant, is  defective  in  substance  if  it 
does  not  allege  that  the  lien  was  con- 
tinued up  to  the  rendition  of  the  decree. 
Stewart  *.  Hargrove,  33  Ala.  429. 

An  allegation  which  does  not  give  the 
amoant  of  a  decree  alleged  to  have  been 
fraudulently  omitted,  nor  the  time  of  its 
rendition,  is  demurrable  for  want  of  cer- 
tainty and  precision.  Stewart  v.  Har- 
grove, 23  Ala.  429. 

An  allegation,  in  general  terms,  that  the 
bankrupt  had  not  filed  a  full  schedule  of 
his  notes  and  accounts,  without  naming 
-those  omitted,  is  but  a  statement  of  a 
legal  conclusion,  and  is  demurrable  for 
wart  of  precision  and  certainty.  Stewart 
■a.   Hargrove,  83   Ala.   429. 

§  117.  Evidence  as  to  Discharge  or  New 

Promise. 
§  117  (1)  Presumption    and     Burden    of 

Proof. 
"The  possession  of  property  by  a  bank- 
rupt, at  the  time  of  his  discharge,  or  im- 
mediately after,  which  by  industry  he 
might  reasonably  have  acquired,  does  not 
warrant  the  presumption  that  he  did  not 
make  a  full  surrender  of  his  estate;  but 
if  the  value  of  the  property  is  so  great, 
as  to  make  it  improbable  that  it  was 
earned  since  the  filing  of  the  petition  in 
bankruptcy,   it   devolves   upon   the   bank- 
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rupt  to  show  how  he  became  the  pro- 
prietor of  such  property,  when  his  dis- 
charge is  impugDed  for  fraudulent  or  will- 
ful concealment."  Gilbert  v.  Bradford,  15 
Ala.  769.  778;  Hargroves  *.  Cloud,  8  Ala. 
173;  Powell  f.  Knox,   16  Ala.  364. 

When  Burden  of  Proof  la  on  Defend- 
ant and  When  on  Plamtif[.— Whenever 
the  possession  of  property  by  a  bankrupt 
is  not  referred  to  the  time  of  the  appli- 
cation, or  so  recently  afterwards,  that 
no  business  or  industry  could  reasonably 
have  created  a  fund  by  which  to  obtain 
the  property  in  possession,  the  onus  is 
upon  the  defendant  to  show  how  the  prop- 
erty was  acquired,  to  rebut  the  presump- 
tion of  fraud,  which  otherwise,  and  when 
there  are  no  other  circumstances  to  repel 
it,  may  arise.  In  all  other  cases,  iff  rests 
with  the  plaintiff  to  create  the  presump- 
tion of  fraud,  by  showing  that  the  busi- 
ness or  industry  of  the  defendant  could 
not  reasonably  furnish  the  means  to  ac-' 
quire  the  property  held  by  him  as  owner. 
■   Petty  V.  Walker,  10  Ala.  379,  383. 

Presumption  of  Law — When  Arises. — 
Where,  upon  the  trial  of  an  issue  vel  non 
in  obtaining  a  discharge  in  bankruptcy, 
it  is  shown  that,  five  years  before  tho  fil- 
ing of  his  petition,  the  bankrupt  was  the 
owner  of  a  certain  slave,  which  was  not 
rendered  in  his  schedule,  and  that,  four 
years  after  his  discharge,  the  same  slave 
was  in  his  possession,  the  law  raises  the 
presumption  that  he  was  the  owner  of 
the  slave  during  the  interim,  and  devolves 
upon  him  the  necessity  of  showing  by 
competent  proof  that  such  was  not  the 
fact.     Powell  V.  Knox,  16  Ala.  364. 

When  Pmnmption  of  Fraud  Is  Raised. 
—The  mere  fact  that  a  bankrupt,  at  some 
time  prior  to  the  filing  of  his  petition, 
was  owner  of  certain  property,  which  is 
not  returned  in  his  schedule,  raises  no  such 
presumption  of  fraud  as  will  cast  tipon 
him  the  burden  of  explanation.  Powell  v. 
Knox,  16  Ala.  364. 

Certificate  of  Discharge  Presumptive 
Evidence. — A  certificate  of  discharge  un- 
der the  Bankrupt  Act  of  1841  is  presump- 
tive evidence  that  notice  was  given,  and 
conclusive  where  nothing  appears  to  the 
contrary.     Jones  v.  Knox,  51  Ala.  367. 

What  Hay  Be  Explained  and  Shown  in 


Evidence. — In  an  action  upon  a  note  or 
claim  which  the  defendant  maintains  has 
been  discharged  in  bankruptcy,  it  is  com- 
petent to  identify  the  note  or  claim  sued 
on  as  one  scheduled,  and  also  to  show  in 
evidence  that,  although  the  schedule  de- 
scribed the  creditor  as  "B.  F.  R.  &  Co.," 
it  was  the  "B.  F.  R.  Grocery  Company," 
B.  F.  Roden  Grocery  Co.  v.  Lessley,  169 
Ala.  679,  53  So.  815. 
§  117  («)  AdmisaibUity. 

The  creditor  having  proved  that  one  S., 
a  few  years  after  the  bankruptcy,  hired 
two  slaves  of  L.  G.,  who  represented  him- 
self as  the  agent  of  the  bankrupt  in  hir- 
ing the  slaves,  and  that  S.  subsequently 
paid  a  part  of  the  hire,  as  hire  to  the 
bankrupt,  and  the  residue  to  another  per- 
son; held,  that  this  testimony  was  com- 
petent, there  being  no  specific  objection 
to  that  portion  of  it,  which  established 
the  agency  of  L.  G.  Gilbert  v.  Bradford. 
15    Ala.    789. 

On  an  issue  as  to  whether  G.  had 
fraudulently  obtained  a  discharge  in 
bankruptcy,  the  creditor  showed  that  G., 
in  the  year  in  which  he  applied  for  his 
discharge,  had  hauled  a  quantity  of  wood, 
which  he  sold  for  a  considerable  sum,  and 
G.  offered  to  prove  that  S.,  at  the  time  of 
said  hauling,  had  declared  in  G.'s  pres- 
ence that  the  hauling  was  done  for  S. 
Held,  that  such  declarations  were  inad- 
missible.   Gilbert  v.  Bradford,  15  Ala.  769. 

Where  the  issue  is  that  the  defendants 
did  not  surrender  a  large  sum  in  cash,  evi- 
dence that  one  of  them,  from  two  to  four 
years  after  their  discharge,  was  in  posses- 
sion of  property  of  considerable  value, 
may  be  excluded,  unless  connected  with 
other  proof  raising  the  presumption  that 
the  property  was  not  acquired  by  the 
business  or  industry  of  that  defendant. 
Petty  V.  Walker,  10  Ala.  379. 

Where,  in  an  action  by  a  judgment 
creditor  to  recover  the  amount  due  on 
the  judgment  against  one  who  pleads  his 
discharge  in  bankruptcy,  the  plaintiff  re- 
plies fraud  in  the  fraudulent  concealment 
of  assets,  if  a  judgment  was  paid  off  to 
the  defendant  about  the  time  of  filing  his 
petition  in  bankruptcy,  or  before  that 
time,  and  the  facts  are  such  as  to  show 
that  he  had  not  parted  with  the  money 
at  that  time,  evidence  would   be   admis- 
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sibie,  as  affecting  the  question  whether 
he  had  money  at  the  time  he  filed  his  pe- 
tition; but,  if  the  judgment  was  paid  off 
after  the  institution  of  proceedings  in 
bankruptcy,  such  evidence  would  be 
totally  irrelevant.  Ashley  v.  Robinson,  29 
Ala.  112, 

Admissibility  of  Evidence  as  to  Bank- 
rupt's General  Good  Character. — When  a 
bankrupt's  certificate  of  discharge  is  im- 
peached for  fraud,  evidence  of  his  gen- 
eral good  character  is  not  admissible  for 
him.     Pearsall  v.  McCartney,  28  Ala.  110. 

Proof  of  Fraud.— On  the  issue  of  fraud 
in  the  creation  of  a  debt  by  a  bankrupt, 
by  false  representations  as  to  the  pe- 
cuniary circumstances  of  his  co-partner 
and  the  partnership,  whereby  he  procured 
goods  on  credit,  the  evidence  of  indebt- 
edness must  be  confined  to  debts  exist- 
ing at  the  time  the  representations  were 
made;  but  subsequent  transactions,  indi- 
cating antecedent  indebtedness,  would  be 
competent  evidence.  Broadnax  r.  Brad- 
ford, 50  Ala.  370. 

The  fact  that  a  bankrupt  has  made  a 
fraudulent  conveyance,  which  does  not 
come  within  the  provisions  of  Bankrupt 
Act  1841,  §  3,  does  not  of  itself  affect  the 
validity  of  his  discharge,  nor  docs  his 
omission  to  surrender  the  property  thus 
situated  necessarily  prove  a  fraud  or  will- 
ful concealment,  under  |  4  of  such  act; 
but  these  facts  are  admissible  as  evidence, 
affecting  the  question  of  a  fraudulent  or 
willful  concealment  of  the  bankrupt's 
property.     Ashley   v.    Robinson,    29    Ala. 

113. 

Where  bankruptcy  is  pleaded,  and  Ihe 
issue  is  the  fraud  of  the  defendants  in  ob- 
taining their  discharge,  the  inquiry  is  con- 
fined to  the  matters  of  which  notice  is 
given;  and  when  the  notice  is  that  certain 
property,  "described  in  a  deed  of  trust," 
executed,  etc.,  "recorded  in  the  office  of 
the  county  clerk,"  was  not  surrendered 
to  the  assignee  or  included  in  the  sched- 
ule, the  deed  itself  must  be  produced, 
or  its  absence  accounted  for.  An  office 
copy  is  not  sufficient  without  such  pre- 
liminary proof.  Petty  v.  Walker,  10  Ala. 
379. 

Ability  (o  Pay— Promise  before  Btuik- 
mptcy, — Where  there  was  a  new  prom- 
ise to  pay  as  soon  as  the  bankrupt  should 
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be  able,  and  an  action  is  instituted  on 
such  promise,  evidence  offered  by  the 
plaintiff  that,  at  the  time  the  account  sued 
on  was  contracted,  the  plaintiff  knew  that 
the  defendant  was  of  doubtful  solvency, 
and  that  the  defendant  stated  that,  no 
matter  what  happened,  he  would  not  let 
the  plaintiff  lose  anything  by  him,  is  in- 
admissible. Griel  V.  Solomon,  82  Ala.  65, 
2   So.   322. 

What  Bankrupt  Whose  Discharge  Is 
Attacked  for  Fraud  May  Show.— A  bank- 
rupt whose  discharge  in  bankruptcy  is  at- 
tacked for  fraud  can  not  show,  to  rebut 
evidence,  that  since  his  discharge  he  has 
purchased  cotton  to  a  large  amount,  that 
merchants  in  the  neighboring  city  were 
in  the  habit  of  employing  persons  to  buy 
cotton  for  them  in  the  place  where  he  re- 
sided on  commission,  it  not  appearing  that 
he  was  so  employed.  Edgar  v.  McArn, 
33  Ala.  796. 

An  effort  being  made  to  establish  that 
A  had  obtained  a  discharge  in  bankruptcy 
fraudulently,  he  offered  to  prove  that,  six 
months  before  the  institution  of  the  pro- 
ceedings in  bankruptcy,  one  C  applied  to 
him  to  borrow  money;  that  he  informed 
him  he  had  none  of  his  own,  but  had  some 
belonging  to  one  B,  which  he  had  no 
doubt  C  could  get  if  B  did  not  want  it 
At  the  termination  of  this  conversation, 
B  rode  up,  and  A  handed  him  a  roll  of 
money  supposed  to  be  $100,  Held,  that 
this  testimony  was  properly  rejectfd. 
Gilbert  V.  Bradford,  15  Ala.  769. 

Evidence  by  Bankrupt  of  I-osses  Sus- 
tained by  Others  in  Same  Business  Not 
Admissible. — When  a  bankrupt's  certifi- 
cate is  attacked  on  an  allegation  of  fraud 
in  withholding  moneys  in  his  hands,  after 
the  defendant  has  introduced  evidence  to 
show  that  Ihe  business  in  which  he  was 
engaged  for  several  years  prior  to  the 
filing  of  his  petition  in  bankruptcy  was 
generally  disastrous  to  those  engaged  in 
it  at  the  same  time,  evidence  of  the 
amount  of  losses  sustained  by  another  in- 
dividual, wholly  disconnected  from  him,  is 
not  admissible  evidence  for  the  defend- 
ant.    Edgar  v.  McArn,  22  Ala.  796. 

But  after  plaintiffs  have  proved  that 
defendant  had  received  considerable  sums 
of  money  before  filing  his  petition,  that 
he    was    engaged    in    merchandising,   and 
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had  purchased  cotton,  etc.,  defendant  may 
repel  any  inference  which  might  be  drawn 
from  this  evidence  prejudicial  to  him,  by 
showing  that  all  those  who  were  engaged 
in  the  purchase  of  cotton  at  the  same 
time  and  place  with  himself  had  failed; 
and  this,  notwithstanding  it  is  shown  that 
he  sold  his  goods  for  cash,  while  the  oth- 
ers had  sold  on  a  credit.  Edgar  v.  Mc- 
Arn,  22  Ala.  796. 

When  plaintiffs  have  proved  that  de- 
fendant purchased  cotton  to  a  very  large 
amount  during  the  three  years  immedi- 
ately preceding  the  trial,  which  was  sev- 
eral years  after  obtaining  his  discharge 
in  bankruptcy,  defendant  can  not  rebut 
this  evidence  by  showing  that  nine-tenths 
of  those  engaged  in  that  business  during 
the  same  time  were  insolvent.  Edgar  v. 
McArn,  22  Ala.  TS6. 

Evidence  of  Recklessneas  Admiuible  to 
Rebut  Pmumptioii  of  Fraud. — Where  the 
certificate  of  a  bankrupt  is  attacked  for 
fraud,  and  it  is  shown  that  he  had  re- 
ceived considerable  sums  of  money 
shortly  before  the  filing  of  his  petition, 
evidence  that  he  had  been  reckless  in  his 
business  of  buying  cotton  is  admissible 
on  his  behalf  to  rebut  the  inference  of 
fraudulent  acts.  Edgar  v.  McArn,  22  Ala, 
796. 

Credibility  of  Witneaa— Impeachinent. 
—No  predicate  can  be  laid  by  the  answer 
of  a  witness  as  to  the  fact  that  plaintiff 
proved  the  debt  against  the  estate,  for  im- 
peaching him  by  contradiction,  as  that 
fact  is  immaterial  to  the  issue.  Griel  v. 
Solomon,  82  Ala.  85.  2  So.  322. 

8  117  (3)  Weight  and  SufBciency. 

Plaintiffs  sued  on  a  joint  note,  describ- 
ing themselves  as  doing  business  under 
the  firm  name  and  style  of  the  "Bank  of 
Camp  Mill."  The  notes  aggregated 
$1,049.59,  without  interest.  One  of  the 
defendants  had  been  discharged  in  bank- 


ruptcy, and  the  schedule  of  liabilities 
showed,  the  "Bank  of  Camp  Mill,  Camp 
Mill,  Ala.,  accounts  and  notes,  $1,100." 
Held,  a  sufficient  prima  facie  showing 
that  such  joint  maker's  liability  on  the 
notes  in  the  suit  was  scheduled,  and  so 
fell  with  the  degree  of  discharge.  An- 
thony V.  Sturdivant.  174  Ala.  521,  96  So. 

571. 

No  Fraud  Inferred  from  Omitaion  to 
State  Debt  or  Notificadoa  to  Crediton.— 
The  omission  of  a  bankrupt  to  state  the 
debt  sued  for,  and  the  failure  to  notify 
the  creditors  of  his  application  for  a 
discharge,  in  the  absence  of  circumstances 
evincing  the  intention  to  deceive,  is  not 
evidence  from  which  fraud  can  be  in- 
ferred. Fox  V.  Paine,  10  Ala.  523. 
g  118.  Reversion  of  Property  or  Surplus 
to  Debtor  on  Diamiaaal,  Composition, 
or  Discharge. 

If,  after  all  the  debts  proved  against  a 
bankrupt's  estate  have  been  paid,  there 
remains  a  surplus  consisting  of  rights  of 
action,  the  assignee  alone  can  maintain 
suits  thereon,  before  the  court  has  de- 
creed their  transfer  to  the  bankrupt. 
Robinson  v.   Denny,   S7   Ala.   492. 

VI.    APPEAL    AND    REVISION    OF 

PROCEEDINGS. 
§  118.  Taking  and  Perfecting. 

As  to  right  of  congress  to  declare  a  de- 
cree in  bankruptcy  invalid,  see  ante, 
"Bankruptcy  Acts,"   §   1. 

Where  an  assignee  in  bankruptcy  ap- 
peals from  an  allowance  of  a  claim  to  the 
assignee  of  one  of  the  creditors  of  the 
bankrupt  without  notice  to  such  assignee, 
the  appeal  will  be  dismissed.  Miller  v. 
Parker,  47  Ala.  312. 

§  4S6  (S).  As  lo  debts  created  in  an 
official  or  fiduciary  capacity,  see  ante, 
"Debts  Created  in  Official  or  Fiduciary 
Capacity."  §  111   (8). 


Bank. 

)  banks  of  streams,  lakes,  etc.,  both  navigable  and  nonnavigable,  see  the  titles 
NAVIGABLE  WATERS;  WATERS  AND  WATERCOURSES. 
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I.  Ooatrol  and  Relation  in  General. 
§  1.  Right  of  Banking  in  General. 

§  2.  Power  to  Control  and  Regulate- 

§  3.  Constitntionai  and   Statntory  Provisions. 

§  4.  Charter  Provisions. 

§  5.  Safety  Funds  and  Deposits  of  Securities. 

n.  BankinfT  Oorporations  and  Associations. 

(A)  Incorporation,  Organization,  and  Incidents  of  Existence. 
§  6.  Nature  and  Formation  in  General. 

§  7.  Partnerships  and  Joint-Stock  Companies. 
§  8.  Special  Charters  or  Acts. 

(B)  Capital,  Stock,  and  Dividends. 

§     9.  Reduction  of  Capital  Stock. 

§  10.  Subscription  to  and  Issue  of  Stock. 

§  11.  Transfer  of  Stock. 

§  12.  Lien  of  Bank  on  Stock  or  Dividends. 

(C)  Stockholders. 

§  13.  Liability  for  Debts  and  .Acts  of  Bank. 

§  14.  Nature  and  Extent. 

§  15.  Actions  and  Proceedings  to  Enforce- 

(D)  Officers  and  Agents. 

§  16.  Election  or  Appointment,  Qualification,  and  Tenure. 
§  17.  Rights  and  Liabilities  as  to  Bank  and  Stockholders. 

§  18.  Nature  and  Extent. 

§  19.  Actions  and  Proceedings  to  Enforce. 

§  20.  Liability  for  Debts  and  Acts  of  Bank. 
§  21.  Nature  and  Extent. 

(E)  Insolvency  and  Dissolution. 

§  22.  Voluntary   Liquidation  and   Dissolution. 

§  23.  Grounds  for  Forfeiture  of  Franchise  or  Dissolution. 

§  24.     Effect  of  Dissolution. 

§  25.  Transfers  and  Preferences  Affected  by  Insolvency. 

§  26.  Assets  and  Receivers  on  Insolvency. 

§  26  (1)  Appointment  and  Removal. 

§  26  (2)  Operation  and   Effect. 

§  26  (3)   Powers  and  Duties  of  Receivers  in  General. 

§  26  (4)  Collection  and  Protection  of  Assets. 

§  26  (5)   Sale  or  Other  Disposition  of  Assets. 
§  27.  Rights  of  Holders  of  Circulating  Notes. 
§  28.  Presentation  and  Payment  of  Claims. 
§  29.  Criminal  Responsibility  on  Insolvency. 

§  30.  Offenses. 

§  31.  Prosecution   and    Punishment. 
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in.  functions  and  Dealings. 

(A)  Banking  Franchises  and  Powers,  and  Their  Exercise  in  General. 
§  32.  What  Are  Banking  Powers  in  Genera). 

§  33.  Customs  and  Usages- 

§  34.  Purchasing  and  Holding  Bank's  Own  Stock. 

§  35.  Property  and  Conveyance. 

§  36.  In  General. 

§  37.  Real  Property. 

§  38.  Contracts  in  General. 
§  39.  Borrowing  Money. 

(B)  Representation  of  Bank  by  Officers  and  Agents. 
§  40.  Disposition  of  Property. 

§  41.  Contracts. 

§  42.  Deposits. 

§  43,  Collections. 

§  44.  Bills,  Notes,  and  Securities. 

§  44  (1)   President. 

§  44  (2)  Cashier. 
§  45,  Actions. 

§  46.  Representations  or  Admissions. 
§  47.  Estoppel  to  Deny  Authority  of  Officer  or  Agent. 
§  48.  Ratification. 
§  49.  Notice  to  Officer  or  Agent, 
§  50.  Evidence  as  to  Authority, 

(C)  Deposits. 

§  51.  Relation  between  Bank  and  Depositor  in  General. 
§  52.  Power  and  Duty  to  Receive  Deposits. 
§  53.  Deposits   Other  than   Money. 

§  S4.  Checks  and  Drafts  on  Depositor's  Bank. 

§  55.  Entry  to  Credit  of  Depositor. 

§  56.  Title  and  Rights  of  Bank. 

§  57,  Title  to  and  Disposition  of  Deposits. 

§  58.  In  General. 

§  59.  Funds  of  Person  Other  than  Depositor. 

§  60.  Repayment  in  General- 

§  61.  Application  of   Deposits  to  Debt  Due   Bank  or  Set-Off  by 

Bank. 
§  62.  Lien  of  Bank  on  Deposits. 
§  63.  Payment  of  Checks. 

§  64.  Duties  and  Liabilities  of  Bank  to  Depositor. 

§  65.  Notice  Not  to  Pay  or  Revocation  of  Check. 

§  66.  Obligation  of  Bank  to  Payee  or  Holder. 

§  67.  Mode  and  Sufficiency  of  Payment. 

§  68.  Liability  of  Bank  to  Drawer  for  Refusal  to  Pay. 

§  69.  Notes  Payable  at  Bank. 
§  70.  Certified  Checks  or  Notes, 
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§  71.  Payment  of  Forged  or  Altered  Paper. 

§  72.  Liabilities  of  Bank  to  Depositor,  Payee,  or  Owner. 

§  73.  Overdrafts. 

§  74.  Certificates  of  Deposit^ 

§  75.  Special  Deposits. 

§  76.  Actions  by  Depositors  or  Others  for  Deposits. 

(D)  Collections. 

§  77.  Relation  between  Bank  and  Depositor   for  Collection. 

§  78.  Power  and  Duty  to  Make  Collections. 

§  79.  Making,  Receipt,  and  Entry  of  Deposit  for  Collection. 

§  80.  Title  to  Paper  Received  for  Collection. 

§  81.  Authority  and  Acts  in  Making  Collection. 

§  82.  Banks  in  General. 

§  83.  Agents  and  Correspondents. 

§  84.  What  Constitutes  Collection. 

§  85.  Rights  and  Liabilities  as  to  Proceeds. 

§  86.  In  General. 

§  87.  Insolvency  of  Collecting  Bank. 

§  88- Insolvency  of  Transmitting  Bank. 

§  89.  Failure  to  Collect. 

§  90.  Actions  for  Negligence  or  Default. 

§  90  (1)   Nature  and  Form  of  Remedy. 

§  90  (2)  Pleading. 

§  90  (3)  Evidence. 

§  90  (4)  Damj^es. 

(E)  Loans  and  Discounts. 
§  91.  In  General. 

§  92.  Power  of  Discount. 

§  93-  Requisites  and  Validity  of  Loan  or  Discount. 

§  94.  Collateral  Security. 

§  95.  Interest  or  Rate  of  Discount,  and  Usury. 

§  96.  Repayment  of  Loans. 

§  97.  Actions  on  Loans  or  on  Paper  Discounted. 

(F)  Exchange,  Money,  Securities,  and  Investments. 

§  98.  Loans  and  Investments  by  Bank  for  Others. 

(G)  Circulating  Notes. 

§  99.  Nature  and  Requisites. 

§  100.  Power  to  Issue  or  Circulate. 

§  101.  Restrictions  upon  Issue  or  Circulation. 

§  102.  Deposit  of  Security. 

§  103.  Unauthorized  Issue. 

§  104,  Operation  and  Effect  of  Notes. 

§  105.  Criminal  Prosecutions. 

§  106-  Payment  or  Redemption. 

§  107.  In  General. 

§  108.  Penalties  for  Failure  to  Pay. 
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§  109.  Liability  of  Stockholders  or  Officers. 
§  1 10.  Actions  on  Notes  or  for  Nonpayment  Thereof. 
(H)  Actions. 

§  111.  Capacity  to  Sue  and  Be  Sued. 
§  112.  Summary  Remedies. 

§  112     (1)   In  General. 

§  112     (2)   Parties. 

§  112     (3)   Notice  of  Motion. 

§  112     (4)  Who  May  Give. 

§  112     (5)  Length  o'f  Notice. 

§  112     (6)  Objections  to  Notice. 

§  112     (7)   Amending  Notice. 

§  112     (8)   Execution  and  Return  of  Process. 

§  112     (9)  Certificate  as  to  Indebtedness  to  Bank. 

§  112  (10)  Trial  by  Jury. 

§  112  (11)   Burden  of  Proof- 

§  112  (12)   Record  and  Judgment. 

§  112  (13)  Review  on  Appeal. 
§  113.  Parties. 

§  1 14.  In  General. 

§  115.  Use  of  Name  of  Hank  or  Officer. 

§   116.  Process  and  Appearance, 

§  117.  Attachment  and  Garnishment. 

§  118.  Pleading. 

§  119.  Evidence. 

§  120.  Judgment. 

§  121.  Costs. 

IV.  National  Banks. 

§  122.  Nature  and  Status. 

§  123.  Power  to  Control  and  Regulate. 

§  124.  Organization  and  Corporate  Existence. 

§  125.  Rights  and  Liabilities  of  Stockholders  in  General. 

§  126.  Banking  Powers. 

§  127.  Effect  of  Acts  Ultra  \ires. 

§  128.  Collections. 

§  129.  Interest  or  Rate  of  Discount,  and  L'sury. 

§  130.  Actions  by  or  against  National  Banking  Associations. 

§  131.  Parties. 

§  132.  Attachment  and  Garnishment. 

§  133.  Transfers  and  Preferences  Affected  by  Insolvency. 

V.  Loan,  Trust,  and  Investment  Companies. 
§  134.  Officers  and  Agents. 

Cross  References. 
.\&  lo  the  banking  powers  of  building  and  loan  associations,  see  the  title  BUILD- 
ING .\ND  LO.^N  ASSOCIATIONS.    As  to  bankruptcy  proceedings  against  banks, 
2  Ala  Dig— 15 
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see  ihe  title  BANKRUPTCY.  As  lo  certificates  of  deposit  being  negotiable  instru- 
ments  see  Ihe  title  BILLS  AND  NOTES.    As  to  the  negotiability  of  checks,  sec  the 

title  BILLS  AND  NOTES.  As  to  embezzlement  by  officers  and  agents,  see  the 
title  EMBEZZLEMENT.  As  to  the  taxation  of  banks  and  bank  property,  see  the 
titles  MUNICIPAL  CORPORATIONS;  SCHOOLS  AND  SCHOOL  DISTRICTS; 
TAXATION. 


.  Powell, 

,  59  Ala.  24, 


1.  CONTROL  AND  REGULATION  IN 

GENERAL. 
§  I.  Right  of  Banking  in  General. 

At  Common  Law.— Private  banking  is 
not  prohibited  by  the  constitution,  and, 
being  a  common-law  right,  may  be  exer- 
cised until  prohibited  by  law.  Nance  - 
Hemphill,  1  Ala.  551;  McGeh. 
8  Ala.  827,  828;  Durr  v.  Statt 
cited  in  note  in  15  L.  R.  A.  478. 

Since  the  adoption  of  the  constitution 
in  this  state,  the  right  to  exercise  bank- 
ing powers  is  a  franchise.  State  v.  Steb- 
bins,  1  Stew.  299.  See  post,  "Power  to 
Control  and  Regulate."  §  2. 

2.  Power  to  Control  and  Regulate. 

See  post,  -Power  lo  Control  and  Regu- 
late,"  §   123. 

Power  of  State.— It  is  not  now,  lE  it 
ever  has  been,  seriously  denied  that  the 
states  have  the  power  to  charter  banks; 
whether  congress  possesses  that  power, 
has  been  fiercely  contested,  and  can  nol 
be  considered  as  a  settled  question,  not- 
withstanding the  decisions  of  the  supreme 
court  of  the  United  States  affirming  thi 
right.  No  one  however  contends,  that 
congress  can  directly  interfei 
slate  authorities  in  the  creation 
agement  of  the  state  banking 
Owen  V.  Branch  Bank,  3  Ala.  258,  372. 
§  3.  Constitutional  and  Statutory  Pro- 
vbions. 
Constitutional  Provisions  for  the  Es- 
tablishment of  SUte  Banks.— See  Nance 
V.  Hemphill,  1  Ala.  551;  Owen  v.  Branch 
Bank,  3  Ala.  258. 

Statutory  Provisions, — Acts  1900-01,  pp. 
2685-2688,  regulating  the  business  of 
money  lenders  in  certain  counties,  but 
exempting  "banking  and  loans"  where  the 
sum  let  is  over  $75,  does  not  apply  to 
banking  concerns,  regardless  of  the  size 
of  the  loan.  Wright  v.  Bush,  51  So.  635, 
166  Ala.  320. 
§  4.  Charter  Proviwons. 

A  bank  charter  is  a  contract  between 


with   ihi 


and  the  stockholders,  and  its  ob- 
ligation can  not  be  impaired  by  a  subse- 
quent law.  Logwood  v.  Planter's,  etc.. 
Bank,  Minor  33;  Judson  v.  State,  Minor 
50,  155;  Slate  v.  Tombeckbee  Bank,  2 
stew.  30,  37,  See,  generally,  the  title 
CONSTITUTIONAL  LAW. 
§  S.  Safety  Funds  and  Dcpouta  of  Securi- 
ties. 
Necessity  .—Under  the  free-banking  law 
of  1868  (Rev.  Code,  pt.  2,  tit.  1,  c.  1,  § 
1644,  et  seq.),  an  association,  not  claim- 
ing the  right  to  issue  or  circulate  Its  own 
notes,  need  not  deposit  money  or  trans- 
fer stock  to  the  auditor,  to  authorize  it 
to  carry  on  other  banking  business. 
Marion  Sav.  Bank  v.  Dunkin,  54  Ala.  471. 

IL  BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

(A)    INCORPORATION.    ORGANIZA- 
TION, AND  INCIDENTS  OF  EX- 
ISTENCE. 
§  «.  Nature  and  Formation  in  General. 

See  post,  "Nature  and  Status,"  §  122; 
"Organization  and  Corporate  Existence," 
§  124. 

Nature.— "A  bank,  created  by  the  gov- 
ernment for  its  own  uses,  whose  stock  is 
exclusively  owned  by  the  government,  is, 
in  the  strictest  sense,  a  public  corporation. 
But  a  bank,  insurance,  canal,  bridge,  or 
turnpike  company,  etc.,  whose  stock  is 
owned  by  private  persons,  is  a  private 
corporation,  although  it  is  erected  by  the 
government,  and  its  objects  and  opera- 
tions partake  of  a  public  nature."  Log- 
wood V.  Planter's,  etc..  Bank,  Minor 
23,  24. 

Sufficiency  of  Organization.  —  Under 
the  provisions  of  the  Revised  Code  (Part 
2,  Tit.  1,  Chap.  1,  g  1644,  et  seq.)  a» 
amended  by  the  act  of  1868,  "supple- 
mentary to  the  corporation  laws  of  Ala- 
bama," a  corporation  is  sufficiently  or- 
ganized to  carry  on  the  business  of  a 
bank  of  discount  and  deposit  and  loaning 
money,  when  the  certificate  of  the  asao- 


■jGoogle 


i  6-11 


Banks  and  Banking 


227 


ciates  (properly  acknowledged  and  re- 
corded) for  the  purpose  of  carrying  on 
such  banking  business,  shaws  the  name 
selected  by  the  associates;  the  town  where 
its  business  is  to  be  conducted;  the 
amount  of  capital  stock  (within  the  limits 
prescribed)  and  the  number  of  shares  into 
which  it  is  divided;  the  name  and  place 
of  residence  of  the  stockholders;  the 
shares  held  by  them  respectively,  and  the 
time  when  the  association  is  to  begin  and 
terminate.  Marion  Sav.  Bank  v.  Dunkin. 
54  Ala.  471. 

S  7.  Partnerships  and  Joint-Stock  Com- 
panies. 

See  post.  "Criminal  Prosecutions," 
§  105. 

Partnerthip.— There  can  be  no  limited 
partnership  for  the  purpose  of  banking  or 
making  insurance,  and  an  association 
formed  in  1838,  for  the  purpose  of  issuing 
bills  to  circulate  as  money,  was  not  pro- 
hibited by  the  statute  from  doing  the  act. 
The  only  consequence  resulting  from  the 
act  is  to  make  all  the  partners  alike  re- 
sponsible. McGehee  v.  Powell,  8  Ala. 
827,  838. 

3  8.  Special  Chartera  or  Acts. 

See  the  title  CONSTITUTIONAL 
LAW. 

The  act  of  18>3  incorporating  the  Bank 
of  the  State  of  Alabama,  is  constitutional. 
Lyon  V.  State  Bank,  1  Stew.  443. 

(B)     CAPITAL.    STOCK,    AND    DIVI- 
DENDS. 
§  8.  Reduction  of  Capital  Stock. 

Purchase  of  Bank's  Own  Stock.— 
Where  a  solvent  banking  corporation, 
not  in  contemplation  of  insolvency,  pur- 
chases its  own  stock  in  payment  of  a 
previously  existing  debt  due  from  a  stock- 
holder, such  stock  does  not  constitute  a 
reduction  pro  tanto  of  the  bank's  capital; 
the  shares  under  such  circumstances  be- 
ing treated  as  the  property  of  the  bank, 
subject  to  be  sold  or  held  for  the  benefit 
of  creditors  and  the  remaining  stock- 
holders, together  with  any  dividends 
earned  thereon.  Draper  v.  Blackwell  & 
Keith,  35  So.  110.  13S  Ala.  18S.  See  post, 
"Purchasing  and  Holding  Bank's  Own 
Stock,"  S  34. 


§  10.   SubBcription  to  and  laaue  of  Stock. 

See  the  title  FRAUD. 

Compelling  laaue.— In  a  suit  against  a 
bank  to  compel  it  to  register  plaintiff  as 
a  stockholder  for  forty  shares  of  stock, 
or  pay  the  value  of  the  stock  and  the  divi- 
dends declared  thereon,  as  compensation 
in  lieu  of  the  stock,  the  defendan'  de- 
murred, on  the  ground  that  plaintiff  had 
a  complete  remedy  at  law.  Held,  that 
plaintiff  could,  in  equity,  enforce  a  spe- 
cific performance  by  having  the  stock 
registered  in  his  name,  and  compel  the 
issue  of  certificates  to  him,  or  in  the  al- 
ternative, if  the  corporation  was  unable 
to  perform  its  contract,  have  his  remedy 
by  compensation  in  damages.  Birming- 
ham Nat.  Bank  v.  Roden,  97  Ala.  404,  It 

So.   883. 

g  11.  Transfer  of  Stock. 

See  the  title  CORPORATIONS. 

Misrepresentations  by  Vendor. — Where 
a  bank  had  made  two  issues  of  stock,  a 
representation  by  one  selling  stock  that 
it  was  of  the  original  issue  was  a  repre- 
sentation of  a  material  fact,  and,  if  false, 
the  buyer  could  decline  to  accept  a  sub- 
sequent issue.  Feore  v.  Avent,  4  Ala. 
App.  551,  58  So.  737. 

One  who  contracted  to  buy  twenty 
shares  of  stock  for  a  specified  sum,  rely- 
ing on  the  seller's  representation  that  he 
would  transfer  his  certificate  of  stock 
originally  issued  by  the  bank,  which  orig- 
inally issued  $35,000  of  stock  divided  into 
shares  of  $50  each,  and  which  subse- 
quently and  before  the  contract  increased 
its  stock,  could  not  be  compelled  to  take 
any  except  the  original  stock.  Feore  ti. 
Avent,  4  /'.la.  App.  551,  S3  So.  727. 

Parties.— In  a  suit  against  a  bank  to 
compel  it  to  transfer  certain  stock  to 
plaintiff  on  its  books,  the  cashier  of  the 
bank  was  not  a  necessary  party.  John- 
son V.  Hume,  36  So.  421,  138  Ala.  664. 

Process. — Where,  in  a  suit  to  compel  a 
bank  to  transfer  certain  stock  to  plaintiff 
on  its  books,  the  president  of  the  bank 
was  a  defendant,  and  the  bill  at  issue  as 
to  him,  it  was  sufficient,  for  the  execution 
of  the  compulsory  process  under  a  decree 
in  favor  of  plaintiff,  that  the  process  be 
directed  to  him.     Johnson  v.    Hume,    36 

So.   421,   138  Ala.  564. 
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Variance. — Where  a  wife  assigned  her 
bank  stock  to  her  hitsband,  who  sold  it 
to  another,  and  the  latter  sued  Ihe  bank 
to  compel  a  transfer  of  the  stock  on  the 
books  to  him,  and  the  bill  alleged  various 
facts  tending  to  show  a  redncllon  of  the 
slock  lo  the  possession  of  the  husband, 
the  mere  fact  that  plaintiff  failed  to  show 
certain  of  the  acts  relied  on  as  showing 
a  reduction  to  possession  did  not  con- 
stitute a  fatal  variance  between  the  alle- 
gations and  the  proof.  Johnson  v.  Hume, 
3fi  So.  431,  138  Ala.  5fi-t. 

§  12.  Lien  of  Bank  on  Stock  or  Dividends. 

See,  generally,  the  titles  CORPORA- 
TIONS; LIENS. 

Lien  on  Stock.— A  bill  for  an  account- 
ing, brought  by  a  bank  against  the  admin- 
istrator of  its  deceased  cashier,  contains 
equity  in  so  far  as  it  seeks,  as  incidental 
thereto,  to  declare  and  enforce  a  lien 
against  the  slock  of  respondent's  intestate 
under  Code  1907.  §  347(5.  conferrinj;  the 
lien  without  designating  or  naming  any 
court  or  tribunal  in  which  it  shall  he  en- 
forced, but  providing  for  foreclosure  with- 
out suit  or  action.  Wynn  v.  Tallapoosa 
County  Bank,  53  So.  S2fi,  IfiS  Ala.  469. 

(C)    STOCKHOLDERS, 

§  13.  Liability     for    Debts   and    Acts    of 
Bank. 


i  14.  - 


-  Nature  and  Extent. 


See  post.  "Liability  of  Stockholders  or 
Officers,"  §  109.  See  the  titles  CONSTI- 
TUTIONAL LAW;  PARTNERSHIP; 
SUBROG.'kTION. 

Liability  on  Insolvency. — Where  a  bank 
had  been  adjudged  insolvent,  and  a  re- 
ceiver appointed  at  the  attorney  general's 
suit,  in  which  the  corporation  was  in  ef- 
fect dissolved,  the  depositors  could  main- 
tain a  creditor's  suit  to  reach  unpaid  stock 
subscriptions;  Code  1907,  §  3744.  author- 
izing bill  in  equity  by  judgment  creditors 
of  the  corporation  having  an  execution 
returned  "no  properly  found,"  not  being 
applicable.  Drennen  v.  Jenkins  (Cr,) 
App.),  60  So.  856.  See,  generally,  Ihe  ti- 
tle CREDITORS'  SUIT. 

Liability  as  Partners.— Sec  ante,  "Part- 
nerships and  Joint-Slock  Companies."  §  T. 


§  16. Actions  and  Proceedings  to  En- 
force. 

A  creditor's  bill  to  subject  the  unpaid 
subscription  of  a  bank  stockholder  ta  pay- 
ment of  the  bank's  debts,  which  alleged 
that  plaintiffs  were  not  preferred  cred- 
itors, and  that  the  bank's  assets,  without 
the  subscripliotis,  were  insufficient  to  pay 
the  claims  of  preferred  creditors,  so  that 
it  was  necessary  to  subject  the  unpaid 
subscriptions,  was  not  demurrable  for  not 
showing  liability  of  the  stockholders. 
Drennen  v.  Jenkins  (Ala.),  60  So.  856. 
See.  generally,  the  title  CREDITORS' 
SUIT. 

Defenses.- Where  the  charter  of  a  bank 
niakes  the  stock  a  fund  pledged  for  tho 
security  of  depositors,  a  subscriber  who 
has  paid  a  portion  of  his  subscription,  and 
acquiesced  in  the  bank's  carrying  on  busi- 
ness, is  estopped  to  withdraw  his  assent, 
to  the  prejudice  of  other  depositors,  or 
deny  the  corporate  existence  of  the  bank. 
Lehman  v.  Warner.  61  Ala.  45S. 

(D)    OFFICERS  AND  AGENTS. 
§  IS.    Election   or   Appointment,    Qualifi- 
cation, and  Tenure. 
See   post,   "Evidence   as   to   Authority," 

§  50, 

Appointment.^ A  bank  may  appoint  an 
agent  to  transact  any  business  which  it 
may  lawfully  do.  and  such  appointment 
may  be  made  by  a  mere  corporate  vote. 
Bates  V.  State  Bank.  2  Ala.  451. 

Compensation  and  Special  Agents,— 
Act  Feb.,  1839,  providing  that  the  several 
attorneys  of  the  Bank  of  the  State  of 
Alabama,  and  its  branches,  shall  hereafter 
receive  an  annual  salary  of  $1,000,  and  no 
more,  does  not  prohibit  the  banks  from 
employing  such  other  legal  assistance  as 
their  interests  may  require.  Bank  of  Ala- 
bama i:  Martin,  4  Ala.  615. 

g  17.    Rights  and   Liabilities  as  to   Bank 

and  Stockholders, 
g  18. Nature  and  Extent 

See  post,  "Nature   and   Extent,"  §  21. 

Generally.— "The  president  and  direct- 
ors of  our  slate  banks  are  but  the  agents 
of  the  state  for  the  purpose  of  managing 
the  affairs  of  the  corporation.  The  char- 
ters of  incorporation  are  in  some  sense 
letters  of  attorney  under  which  they  act. 
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and  are  not  only  enabling,  but  a're  also 
restraining  acts.  Branch  of  the  Bank  v. 
Collins,   7   Ala.   95."     Spyker   v.    Spence, 

8  Ala.  333,  339. 

A  cashier  is  liable  to  account  to  the 
hank  in  equity,  but  only  for  fosses  occa- 
sioned by  his  lack  of  or  failure  to  exercise 
reasonable  care  and  diligence,  and  not 
for  losses  the  result  of  mere  errors  of 
judgment.  Wynn  v.  Tallapoosa  County 
Bank,  IBS  Ala.  469,  S3  So.  228. 

A  cashier  is  liable  for  losses,  tile  result 
of  negligence  or  fraud,  but  not  for  his 
dereliction  or  fault  when  there  is  no  loss 
in  consequence  thereof.  Wynn  f.  Talla- 
poosa County  Bank.  16S  Ala.  469,  53  So. 
228. 

Directors  can  not,  by  neglecting  to  per- 
form any  duties,  and  imposing  all  on  the 
cashier,  make  him  an  absolute  insurer  of 
the  bank  against  all  loss  merely  because, 
to  carry  on  its  business  successfully,  he 
must  ignore  or  fail  to  observe  the  by-laws, 
or  fail  to  confer  with  them.  Wynn  v. 
Tallapoosa  County  Bank,  168  Ala.  469,  53 
So.  228. 

Acts  Done  under  Lawful  Authorit;. — 
A  bank  can  act  only  by  or  through  its 
officers  or  agents,  and  if  directors  them- 
selves can  do  an  act,,  so  far  as  the/  or 
.the  bank  is  concerned,  they  can  authorize 
the  cashier  to  do  it;  and,  if  he  acts  under 
their  lawful  authority,  he  is  not  liable  to 
ihcm  or  the  bank.  Wynn  v.  Tallapoosa 
County   Bank.   168  Ala.  469.  53  So,   32S. 

If  directors  place  on  the  cashier  the 
duty  of  carrying  on  the  bank's  business, 
and  they  as  a  body,  or  the  committees 
thereof,  fail  to  meet,  or  to  instruct,  help. 
and  supervise  him,  absenting  themselves 
from  the  bank  and  its  business,  and  thus 
put  on  him  the  whole  burden,  neither  they 
nor  the  bank  can  hold  him  responsible 
for  not  consulting  with  them,  as  required 
by  the  by-laws,  as  to  discounts  and  loans. 
Wynn  v.  Tallapoosa  County  Bank,  168 
Ala.  469,  53  So.  228. 

Estoppel  to  Assert  Liability  of  Cashier. 
— Stockholders,  directors,  committees, 
and  officers  must  he  presumed  to  have 
known  of  and  consented  to  a  cashier's 
course  of  business  as  to  overdrafts,  loans, 
and  discounts  which  continued  for  a  pe- 
riod of  seven  years  without  suspicion  or 
complaint,  and  after  allowing  it  for  that 


time  and  proRling  thereby,  they  must  be 
presumed  to  have  ratified  his  acts.  Wynn 
V.  Tallapoosa  County  Bank,  16S  Ala.  469, 
53  So.  asH. 

Misappropriation  of  Funds. — Though  a 
cashier  is  a  quasi  trustee,  he  is  not  such 
strictly  speaking,  and  though  in  his  deal- 
ings with  the  public  he  is  the  agent  of 
the  bank,  he  is  held  as  to  the  bank  like  a 
trustee;  yet,  if  he  wrongfully  acquires 
its  funds  and  invests  them  in  his  own 
name,  it  cannot  fasten  a  trust  or  lien  on 
the  property,  as  in  case  of  a  real  trustee, 
since  the  acquisition  of  the  funds  being 
wrong  in  such  case,  the  trust  does  not 
exist.  Wynn  v.  Tallapoosa  County  Bank, 
188  Ala.  469,  53  So.  288. 

Negligence  of  Cashier  in  Respect  to 
Loans  and  Overdrafts. — A  cashier  is  not 
absolutely  liable  for  an  overdraft  if  it  IS 
really  a  loan  on  sufficient  security.  Wynn 
V.  Tallapoosa  County.  Bank.  16B  Ala.  469, 
53  So.  228,     See  post,  "Overdrafts."  §  73. 

When  the  whole  duty  and  responsibil- 
ity as  to  a  bank's  business  is  intentionally 
or  negligently  imposed  on  the  cashier,  he 
will  be  liable  to  the  bank  for  improper 
loans,  discounts  or  overdrafts  where  he 
fails  to  make  reasonable  inquiry  into  the 
financial  standing  of  those  making  the 
same,  or  knowingly  or  negligently  fails 
to  lake  proper  security,  but  he  is  not  an 
insurer  against  loss  in  such  cases,  and 
is  not  liable  merely  because  he  did  not 
observe  the  by-laws,  unless  negligent  or 
inexcusable  in  not  doing  so.  Wynn  V. 
Tallapoosa  County  Bank,  168  Ala.  469.  53 

So.  328. 

Where  a  cashier  allows  numerous 
drafts  to  accumulate,  and  afterwards 
closes  up  the  transaction  by  taking  se- 
cured notes  therefor,  the  wrong,  if  any. 
for  which  he  is  liable  to  the  bank  was  in 
the  original  transactions,  and  not  in  tak- 
ing the  notes,  which  could  not  of  itself 
injure  it.  Wynn  v.  Tallapoosa  County 
Bank.  168  Ala.  469,  53  So.  228.  231. 

The  mere  fact  that  notes  taken  by  the 
cashier  are  entered  on  the  books  as  bills 
receivable,  is  not  sufficient  to  render  him 
liable  for  not  accounting  for  the  proceeds, 
where  there  is  no  proof  that  they  were 
ever  paid.  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469.  53  So.  228. 

Liability  of   Cashier  for  Acts  of   &nb- 
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ordinate*. — A  cashier  need  r 
and  supervise  every  act  o!  his  subordi- 
nates, but  as  to  such  acts  need  only  use 
such  care  and  diligence  as  an  ordinary 
man  would  exercise  in  his  own  business 
affairs.  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469,  S3  So.  838. 

A  cashier  is  not  liable  for  errors  or  im- 
proper acts  of  his  subordinates,  but  to 
render  him  liable  therefor  he  must  in 
some  way  have  contributed  to  their 
wrongs.      Wynn    v.    Tallapoosa    County 

Bank,   168   Ala.   469,   S3    So.  228. 

Order  of  Directors  as  Defense.— A 
cashier  is  responsible  for  all  losses  suf- 
fered directly  from  his  failure  in  any  re- 
spect in  his  official  duty,  and  it  does  not 
avail  that  the  directors  ordered  or  au- 
thorized him  so  to  act,  if  they  had  no 
f.uthoriiy  to  do  so,  nor  to  do  the  act  them- 
selves which  they  authorized  him  to  do, 
and  he  knew  or  ought  to  have  known  the 
act  done  or  authorized  was  unlawful. 
Wynn  v.  Tallapoosa  County  Bank,  S3  So. 
328,  168  Ala,  469. 

Compensation. — Under  the  statute  fix- 
ing the  compensation  of  directors  of  the 
State  Bank,  a  director  of  a  branch  bank, 
receiving  the  compensation  provided  by 
law,  can  be  allowed  no  compensation  by 
the  board  for  extra  services  while  he  con- 
tinues a  director.  Mobile  Branch  Bank 
V.  Collins.  7  Ala.  95;  Mobile  Branch  Bank 
V.  Scott,  7  Ala.  107;  Godbold  v.  Branch 
Bank  at  Mobile,  11  Ala.  191. 

Where  work  was  done  by  mechanics 
for  a  bank,  under  the  superintendence 
of  one  of  the  directors,  the  board  might 
lawfully  direct  their  compensation  to  be 
paid  to  him  for  their  use.  Mobile  Branch 
Bank  v.  Collins,  7  Ala.  95. 

The  giving  compensation  to  a  member 
o(  the  board  of  directors,  tor  extra  serv- 
ices as  an  agent  of  the  bank,  though  un- 
lawful, is  not  such  an  act  as  will  expose 
the  directors  to  liability,  if  done  in  good 
faith,  and  with  the  honest  intent  of  bene- 
Fttlng  the  bank.  Godbold  v.  Bank  at  Mo- 
bile, 11  Ala.  191.  46  Am.  Dec.  211. 


Right  of  Action.— In 
a  bank  against  the  admi 
ceased  cashier  seeks  an  accounting  agaihst 


the  agent,  it  contains  equity.  Wynn  v. 
Tallapoosa  County  Bank,  168  Ala.  460,  63 
So.  228. 

Pleading. — A  bill  by  a  bank  against  an 
administratpr  of  a  deceased  cashier  for  an 
accounting  averred  various  claims  and  de- 
mands covering  transactions  extending 
over  more  than  seven  years,  but  did  not 
inform  the  court  or  respondent  as  to  the 
time  a  liability  accrued,  except  that  it 
was  within  such  period,  and  as  to  many 
transactions  there  was  no  other  descrip- 
tion of  the  liability  or  demand  than  that 
it  was  for  allowing  an  overdraft,  or  for 
taking  insufficient  security  for  a  loan,  or 
for  making  a  loan  in  violation  of  the  by- 
laws, or  without  consulting  the  heard 
of  directors.  Held,  that  the  description 
of  the  various  claims  and  demands  was 
not  sufficiently  specific.  Wynn  v.  Talla- 
poosa County  Bank,  168  Ala.  469,  93  So. 
238. 

Variance. — In  a  suit  for  an  accounting 
against  the  administrator  of  a  deceased 
cashier,  based  on  wrongful  acts  as  to  loans, 
discounts,  and  overdrafts,  it  was  alleged 
that  a  great  number  were  made  or  allowed 
by  him  to  certain  parties  named,  for  cer- 
tain amounts,  without  fixing  any  dates  or 
otherwise  identifying  them,  while  the 
proof  showed  tosses,  discounts,  over- 
drafts, etc.,  of  different  amounts,  and  sev- 
eral times  to  different  parties,  and  in  a 
number  of  instances  the  wrongful  act  al- 
leged was  the  making  of  a  loan  to  a  cer- 
tain person,  and  the  taking  of  notes  there- 
for without  sufficient  security,  while  the 
proof  showed  that  the  transactions  al- 
leged were  not  a  loan,  but  the  closing  up 
of  a  previous  indebtedness  of  such  per- 
son to  the  bank,  by  notes  and  security, 
or  making  a  past-due  and  existing  indebt- 
edness more  secure,  by  extending  the 
time  of  payment  and  taking  notes  and 
collateral  security.  Held,  that  the  va- 
riances were  material,  though  a  mere  dif- 
ference in  an  amount  would  not  be  if 
it  was  shown  to  be  the  same  transaction. 
Wynn  v.  Tallapoosa  County  Bank,  168 
Ala.  4S9,  53  So.  228 

Evidence  held  to  conclusively  show 
that  a  loss  to  a  bank  on  account  of  over- 
drafts allowed  by  its  deceased  cashier. 
whose  administrator  is  sued  therefor,  was 
the  fault  of  the  bank  or  its  officers  after 
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his  death.     Wynn  v.  Tallapoosa  County 
Bank,  1G8  Ala.  469,  93  So,  228. 
§  90.  Liabilitr  for  Debts  and  Acts  of  Bank. 
§  «. Nstnre  uid  Extent 

See  ante,  "Nature  and  Extent,"  S  18. 

Errors  of  Judgment. — Directors  of  a 
bank  are  not  responsible  for  an  injury  to 
the  bank,  caused  by  their  act.  originating 
in  an  error  of  judgment,  unless  the  act 
be  so  grossly  wrong  as  to  warrant  the 
imputation  of  fraud,  or  the  want  of  the 
necessary  knowledge  for  the  performance 
of  the  duty  assumed  by  them,  on  accept- 
ing the  agency.  Godhold  v.  Bank  at  Mo- 
bile. 11  Ala.  191,  46  Am.  Dec.  211. 

Withdrawal  of  Stock  SubscTq>tioiu. — 
If  a  bank  allows  its  stockholders  to  with- 
draw its  funds  to  the  amount  of  their  sub- 
scriptions, and  to  use  them,  without  se- 
curity, in  their  private  business,  such  con- 
duct is  a  fraud  on  its  creditors,  which 
renders  the  directors  liable  in  equity  for 
the  amount  so  withdrawn,  and  each  agent 
who  participated  in  the  fraud  individually 
responsible  for  the  amount  traced  to  his 
hands  and  all  profits  made  from  its  use. 
Bank  of  St.  Marys  v.  St.  John.  25  Ala. 
566. 

(E)     INSOLVENCY    AND    DISSOLU- 
TION. 
§  tt.  Voluntary  Liquidation  and  Diaiolu- 

Surrender  of  Charter.— The  object  of 
the  act  of  February  IS,  1843.  "  for  the 
final  settlement  of  the  affairs  of  the 
Planters'  and  Merchants'  Bank  of  Mo- 
bile," was  to  obtain  a  dissolution  of  the 
bank's  charter  agreeably  to  law;  and  al- 
though it  provides  for  the  institution  of 
judicial  proceedings  against  the  bank,  to 
obtain  a  judgment  of  forfeiture  of  its 
charter,  and  declares,  "that,  if  no  cause 
of  forfeiture  shall  be  found,  this  act  shall 
have  no  force  or  validity,"  yet  the  bank 
might  dispense  with  the  judicial  proceed- 
ing by  surrendering  its  charter  and  ac- 
cepting the  provisions  of  the  act,  and  it 
was  competent  for  the  state,  with  the 
assent  of  the  bank,  to  resume  its  fran- 
chises at  any  time.  Savage  i'.  Walshe. 
26  Ala.  619. 


§  93.  Oronnda  for  Porftitnre  of  Franchise    §  >e.  Assets  and  Receivers  on  Insolvency. 

or  Dissolution.  §  u  <1)   Appointment  and  RemovaL 

The  act  of  1821,  declaring  the  charter       SUtutory    Receivership.— Code    1907.  g 


of  the  Tombeckbee  Bank  liable  to  for- 
feiture for  a  failure  to  pay  specie  on  de- 
mand for  its  notes,  did  not  affect  the 
hank,  as  its  charter  contained  no  such 
provision.  State  v.  Tombeckbee  Bank,  2 
Stew.  30. 
§  94.  Effect  of  Dissolution. 

See  post,  '■Power  of  Discount."  §  92. 

On  Right  to  Contract^-The  Planters' 
&  Merchants'  Bank  of  Mobile  had  no 
power,  after  the  judgment  of  the  circuit 
court,  declaring  its  charter  forfeited,  to 
make  a  contract,  except  so  far  as  it  was 
authorized  to  act  by  the  statute  provid- 
ing for  the  ascertainment  of  the  fact, 
whether  its  charter  was  forfeited  or  not. 
Saltmarsh  7'.  Planters'  &  Merchants' 
Bank,  14  Ala.  668;  S.  C,  17  Ala.  761. 

On  Right  to  Sue. — The  act  of  1833,  de- 
claring a  forfeiture  of  the  charter  of  the 
Huntsville  Bank  to  ensue  from  a  failure 
to  pay  specie  for  its  notes,  did  not  take 
from  the  bank  the  right  to  sue  in  its 
corporate  capacity.  Huntsville  Bank  ;'. 
McGehees.  1  Stew.  &  P.  306.  See  post, 
■'Capacity  to  Sue  and  Be  Sued,"  §  111. 

On  Prior  Judgment— Where  the  af- 
fairs of  a  bank  are,  by  statute,  placed  in 
the  hands  of  trustees  for  settlement, 
after  a  judgment  has  been  rendered  on 
quo  warranto  against  the  bank  declaring" 
its  charter  forfeited,  the  subsequent  re- 
versal of  that  judgment  does  not  affect 
a  suit  previously  instituted  by  the  trus- 
tees against  a  debtor  of  the  bank,  so  as 
to  protect  the  debtor  against  the  rendi- 
tion of  judgment.  Jemison  v.  Planters' 
&  Merchants'  Bank,  23  Ala.  168. 
§  U.  Transfers  and  Preferences  Affected 
by  Insolvency. 

If  a  bank,  on  the  eve  of  insolvency, 
having  notes  out  which  it  can  not  re- 
deem, and  a  large  claim  on  a  solvent 
stockholder  for  money  lent,  extends  his 
debt  by  taking  his  notes,  payable  at  two 
and  three  years,  with  its  president  as 
sole  surety,  this  is  a  fraud  on  its  cred- 
itors, and  they  may  proceed  in  equity 
directly  against  such  debtor,  without  a 
judgment  at  law  or  process  of  garnish- 
ment. Bank  of  St.  Marys  v.  St  John, 
25  Ala.  566. 
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3560,  providing  that,  whenever  the  treas- 
urer finds  a  bank  or  corporation  doing 
a  banking  business  is  not  in  a  solvent 
condition,  the  attorney  general  shall  in- 
stitute proceedings  1o  put  the  bank  in 
the  hands  of  some  competent  person, 
who  shall  collect  its  assets  and  pay  off 
its  liabilities,  creates  a  statutory  receiv- 
ership for  banks  subject  to  the  general 
principles  of  receivorship  and  §  3509,  pro- 
viding Chat  the  assets  of  insolvent  corpo- 
rations constitute  trust  funds  for  the 
payment  of  creditors,  Oates  v.  Smith 
(Ala.).  B7  So.  438. 

Superintendent  of  Bank*. — Under  Act 
leil,  p.  S9.  g  10,  providing  that  the  affairs 
of  banks  in  default  shall  be  turned  over 
to  the  superintendent,  who  is  authorized 
to  collect  moneys  due  and  ^o  such  other 
acts  as  necessary  to  conserve  its  as- 
sets and  business  and  liquidate  the  af- 
fairs thereof,  the  superintendent  is  in 
reality  a  receiver,  and  there  is  no  change 
in  the  ownership  or  legal  title  of  the 
property.  Montgomery  Bank,  etc.,  Co. 
i:  Walker  (Ala.),  61  So.  951. 

The  inhibition  of  Const.  U,  S.,  amenii. 
H.  against  the  deprivation  of  properly 
without  due  process  of  law  requires  thai 
the  substance  of  property  rights  be  pre- 
served and  that  opportunity  be  given  ;o 
invoke  the  eqnal  protection  of  the  law 
by  some  judicial  proceeding  adequate 
and  appropriate,  but  does  not  deprive  the 
state  of  the  power  to  determine  by  what 
process  legal  rights  may  be  asserted  or 
legal  obligations  enforced,  consequently 
Act  1911,  p.  59,  §  10.  providing  that,  be 
fore  the  banking  board  shall  declare  i 
bank  in  default  or  turn  its  affairs  ovei 
to  the  superintendent  of  banks,  the  sr. 
perintendent  must  Rrst  submit  to  tht 
board  matters  of  default  or  misconduc' 
in  its  affairs  of  which  the  bank  shall  hav; 
notice  and  upon  which  it  may  be  heard 
in  person  or  by  counsel,  and  further 
thoriiing  a  bank  feeling  aggrieved  by  (he 
action  of  the  board  to  apply  for  an  in- 
junction, .does  not  work  a  deprivation  of 
property  without  due  process  of  law. 
Montgomery  Bank,  etc.,  Co.  t:  Walker 
(Ala.).  61  So.  951. 
§  se  (2)  Operation  and  Effect. 

The  appointment  of  a  receiver  under 
Code  1907,  §  3560,  providing  thai,  when 
a  bank  is  found  to  be  insolvent,  the  at- 


torney general  shall  institute  proceed- 
in  a  court  having  jurisdiction  to  put 
the  bank  in'o  the  hands  of  some  person, 
rind  up  its  affairs,  operates  as  an  ad- 
;ation  of  insolvency  fixing  the  status 
of  corporate  assets  and  qualifying  the 
rights  of  creditors.  Oates  v.  Smith 
(Ala.),  57  So.  438. 

§  M  (3)  Powers  and  Duties  of  Receivers 
in  General. 
Power  to  Contract. — Under  the  pow- 
ers conferred  by  the  acts  of  the  13th  of 
February,  1943,  for  the  final  settlement 
of  the  affairs  of  the  Planters'  &  Mer- 
chants' Bank  of  Mobile,  and  of  the  Z4th 
January,  1845.  amendatory  thereof,  the 
trustees  appointed  by  virtue  of  the  lat- 
ter act  may  lawfully  enter  into  a  contract 
with  a  third  person.' without  the  consent 
of  the  debtor,  to  secure  the  payment  of 
a  doubtful  debt  due  to  the  bank,  and 
transfer  the  debt  for  that  purpose  lo 
such  third  person,  Saltmarsh  v.  Plant- 
ers' &  Merchants'  Bank,  17  Ala.  761. 
Power  to  Discount  Bills.— .*LCt  Feb. 
13,  1843,  for  the  final  settlement  of  af- 
fairs of  the  Planters'  &  Merchants' 
Bank  after  declaring  its  charter  for- 
feited, and  providing  for  the  exhibition 
of  an  information  in  the  nature  of  a  quo 
warranto  and  the  appointment  of  com- 
missioners, provides  that  it  shall  be 
lawful  for  said  commissioners  to  sub- 
mit lo  arbitration  contested  claims,  "to 
compound  any  doubtful  or  bad  debt," 
etc.  Pamph.  Acts  1845,  p.  46,  provides 
that  the  trustee  may  use  the  corporate 
name  of  said  bank  in  the  collection  of 
debts  due  it,  and  may  use  all  the  modes 
and  powers  given  to  the  bank  for  the 
collection  of  its  debts,  in  the  same  man- 
ner as  if  the  charter  had  never  been  for- 
feited. Held,  that  these  provisions  do 
not  authorize  discounting  or  purchasing 
bills  except  in  payment  or  as  security 
for  a  debt,  that  is  bad  or  doubtful.  Salt- 
marsh  I'.  Planters'  &  Merchants'  Bank. 
14  Ala.  668. 

As  the  trustees  of  the  Planters'  & 
Merchants'  Bank  of  Mobile  had  author- 
ity, on  the  final  settlement  of  the  affairs 
of  the  bank,  to  take  a  note  in  settle- 
ment of  a  debt  due  to  the  bank,  the  fact 
that  a  note  taken  by  the  trustees  after 
the  surrender  of  the  bank's  charter  was 
made    "negotiable    and    payable    at    said 
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hank"  does  not  raise  a  legal  presump- 
tion that  it  was  unlawfully  discounted 
by  the  tnislees,  instead  of  being  taken 
in  settlement  of  a  debt  due,  so  as  to  de- 
feat an  action  brought  thereon  by  one 
who  purchased  the  note  al  the  trustees' 
sale  of  the  bank's  assets.  Savage  i'. 
Walshe,  26  Ala.  619. 

Power  to  Transfer  Hegotiable  Paper. 
— Under  the  act  of  1850,  relative  to  the 
final  settlement  of  the  affairs  of  the 
Planters'  &  Merchants'  Bank  of  Mobile, 
etc..  and  providing  that  within  thirty 
days  after,  etc.,  the  trustees  of  said 
bank  shall  sell  for  cash  all  remaining 
property,  claims,  etc.,  belonging  to  said 
bank,  and  realize  the  same  for  the  pur- 
pose of  final  settlement,  the  trustees,  by 
necessary  implication,  had  the  power  to 
transfer  negotiable  securities  so  as  to 
pass  the  legal  title  by  their  assignment, 
and  enable  the  purchaser  to  sue  in  his 
own  name.  Savage  v.  Walshe,  26  Ala. 
619. 

Power  to  Take  Individual  Notes. — 
Act  1B4S  authorizes  the  appointment  of 
trustees  to  settle  the  affairs  of  the  Plant- 
ers' &  Merchants'  Bank,  whose  charter 
had  been  declared  forfeited,  and  gave 
them  power  to  compromise  bad  or 
doubtful  debts,  and  to  use  all  the  reme- 
dies which  the  bank  might  have  used, 
while  in  existence,  for  the  collection 
and  securing  of  its  claims.  Held,  that 
the  trustees  were  authorized  to  lake  in- 
dividual notes  to  secure  a  balance  due 
from  another  bank  that  had  suspended 
specie  payment,  as  such  debt  must  be 
considered  bad  or  doubtful.  Jemlson  v. 
Planters'  &  Merchants'  Bank,  23  Ala. 
168. 

Power  of  Suit.— Under  Act  1911,  p. 
59,  g  to,  providing  that,  in  case  a  bank 
is  in  default,  its  affairs  shall  be  turned 
over  to  the  superintendent  of  banks 
who  is  authorized  to  collect  all  d 
due  and  claims  belonging  to  the  bank 
and  to  do  all  acts  necessary  to  conserve 
its  assets  and  business,  the  superintend- 
ent has  power  to  sue  in  the  name  of  the 
bank  to  avoid  a  fraudulent  transaction 
made  by  its  officials.  Montgomery  Bank, 
etc..  Co.  I*.  Walker  (Ala.),  61  So.  9S1. 
§  S6  (4)  Collection  and  Protection  of 
Assets. 

Regardless  of  Code   1907,  g  3509,  pro- 


ig  that  the  assets  of  insolvent  cor- 
porations constitute  a  trust  fund  for  the 
payment  of  creditors,  the  assets  of  an 
insolvent  bank  must  be  regarded  as  a 
rust  fund  for  the  payment  of  creditors, 
and  the  stockholders,  directors,  and 
agents  of  the  bank  are  trustees  for  their 
benefit,  and  as  such  may  be  made  to 
discover  and  account  in  chancery.  Mont- 
gomery Bank,  etc.,  Co.  v.  Walker  (Ala.), 
61    So,  951. 

Where  the  superintendent  of  banks 
wished  to  avoid  a  transaction  whereby 
the  officers  of  an  insolvent  institution 
pledged  collateral  to  another  bank  for 
an  antecedent  debt  as  well  as  one  pres- 
ently created,  and  challenged  the  author- 
ity of  the  officers  but  offered  to  do 
equity,  he  had  no  plain  adequate  rem- 
edy ai  law,  and  the  jurisdiction  of  equity 
was  properly  invoked.  Montgomery 
Bank,  etc.,  Co.  i-.  Walker  (Ala.),  61   So. 

Where  the  superintendent  of  banks 
tiled  a  bill  to  set  aside  a  pledge  of  the 
assets  of  a  bank  made  by  the  president 
averring  that  he  had  no  authority  to  so 
act.  the  bill  need  not  negative  special 
authority  which  should  be  set  up  as  an 
affirmative  defense.  Montgomery  Bank, 
etc.,    Co.    V.    Walker    (Ala.),    61    So.    951. 

§  M  (5)  Sale  or  Other  Disposition  of 
Assets. 

Sale  of  Assets.— The  clause  in  the  sec- 
ond section  of  Ihe  act  of  1850,  which  re- 
quires the  trustees  to  sell  the  remain- 
ing property  and  assets  of  the  Bank 
"within  thirty  days  from  the  first  Mon- 
day in  November  next,"  is  not  manda- 
tory, but  directory  merely ;  and  there- 
Fore,  a  sale  made  after  the  expiration 
of  the  time  specified  is  sufficient  to  pass 
a  good  title  to  the  purchaser.  Savage  v. 
Walshe,  26  Ala.  619. 

The  act  of  1830.  which  directed  a  sale 
of  the  remaining  assets  of  the  Planters' 
&  Merchants'  Bank  of  Mobile,  docs  not 
repeal,  by  implication,  the  act  of  184S, 
which  authorized  the  appointment  of 
trustees  to  settle  its  affairs,  and  gave 
them  power  to  use  all  the  remedies  to 
which  the  bank,  while  in  existence,  was 
entitled;  and  a  sale,  pursuant  to  the  act, 
of  notes  then  in  suit,  does  not  affect  the 
further   prosecution   of    it   for    the    bene- 
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fit  of  the   purchaser.     Jemison  r.    Plant- 
ers' &  Merchants'  Bank,  23  Ala,  16B. 
§   tl.   Rights   of   Holders   of   Circulating 
Notes. 

Right  to  Proceed  in  Equity.— The 
note  holders  of  a  foreign  banking  cor- 
poration, which  has  suspended  payment, 
and  become  insolvent,  may,  without 
first  obtaining  a  judgment  at  law,  pro- 
ceed in  equity  against  the  bank,  its  di- 
rectors, stockholders,  and  agents,  charg- 
ing them  with  fraud  and  misapplication 
of  the  assets,  and  seeking  a  discovery 
and  account.  Such  a  bill  may  he  main- 
tained under  the  general  powers  and  ju- 
risdiction of  the  court,  which  regards 
the  capital  stock  of  the  company  and 
all  its  assets  as  a  trust  fund  for  the  pay- 
ment of  its  creditors,  and  the  directors, 
stockholders,  and  agents  as  trustees. 
Bank  of  St.  Mary  s  r.  St.  John,  25  Ala. 
56G. 

Right  to  Set  Off.— The  bank  notes  of 
the  Pennsylvania  Bank  of  the  United 
States  can  not  be  set  off  to  a  note  sued 
upon  by  the  trustees  of  the  bank,  to 
whom  it  had  been  assigned  for  the  pay- 
ment of  its  creditors.  Gee  t:  Bacon,  9 
Ala.  699. 

§     ii.     Presentatioii     and     Payment     of 
Claims. 

Priorities. — A  holder  of  a  bank's  cer- 
tificate of  deposit,  payable  on  a  fixed 
date  with  interest,  is  a  creditor  of  the 
bank  on  a  loan  made  to  it  for  a  fixed 
period  on  which  interest  is  stipulated 
for,  and  is  not  a  depositor,  within  Const,, 
g  250,  giving  depositors  who  have  not 
stipulated  for  interest  a  preference  in 
case  of  the  bank's  insolvency.  Taylor  v. 
Hutchinson,  40  So.  108.   145  Ala.  202. 

Where  a  Texas  bank  sent  its  note  for 
collection  to  an  Alabama  bank,  but  it  did 
not  appear  that  the  amount  collected 
was  to  be  credited  to  the  Texas  bank, 
the  latter  was  not  within  Const.  1901,  § 
250,  providing  that  depositors  shall  be 
entitled,  in  case  of  insolvency,  to  a  pref- 
erence of  payment  over  creditors.  Nixon 
Slate  Bank  v.  First  State  Bank  of 
Bridgeport  (Ala.),  60  So.  668. 

Right  to  Set  Off, — Code  1907,  g  5858, 
providing  that  mutual  debts  subsisting 
between  the  parties  at  the  commence- 
ment of  the  suit  may  be  set  off,  does  not 


give  one  indebted  to  an  insolvent  bank, 
which  has  been  placed  in  the  hands  of 
a  receiver,  the  right  to  offset  an  obliga- 
tion acquired  since  insolvency,  for  it  re- 
fers to  a  debt  to  and  a  claim  against  the 
same  legal  person,  each  of  which  must 
equally  afford  the  obligee  a  right  of  ac- 
tion against  the  obligor.  Dates  r.  Smith 
(Ala.).  57  So.  438- 

Where  a  receiver  was  appointed  under 
Code  1907,  g  3560.  to  collect  the  assets 
and  pay  off  the  liabilities  of  an  insolvent 
bank,  a  debtor  can  not  offset  a  debt  due 
the  bank  with  an  obligation  acquired 
after  its  insolvency,  for  §  3509,  provides 
that  the  assets  of  insolvent,  corporations 
constitute  a  trust  fund  for  the  payment 
of  creditors,  and,  while  the  changed 
status  wrought  by  insolvency  does  not 
impair  or  defeat  existing  rights  of  set- 
off, debtors  are  not  required  to  have  off- 
set against  their  debt  claims  which  they 
have  acquired  subsequent  to  insolvency, 
for,  after  insolvency  is  established,  a  cred- 
itor is  only  entitled  to  file  his  claim  and 
share  ratably  in  the  distribution  of  the 
assets,  and  so  his  assignee  has  no  greater 
rights.  Gates  c.  Smith  (Ala.).  57  So, 
438, 

Deposits  Made  by  Husband.— In  pro- 
ceedings for  the  allowance  of  a  claim 
against  an  insolvent  bank,  based  on  a 
deposit  in  claimant's  name,  the  cashier 
stated  that  claimant's  husband,  when  he 
deposited  the  money,  stated  that  it  was 
the  proceeds  of  land  claimed  by  his  wife. 
The  testimony  of  claimant  showed  that 
it  was  her  money.  The  husband  depos- 
ited the  money  in  claimant's  name,  and 
in  her  absence  told  the  cashier  that  it 
would  be  used  as  a  credit  on  a  debt  due 
by  him  and  her,  and  the  deposit  was  en- 
tered as  a  credit  thereon.  When  claim- 
ant saw  the  entry,  her  husband  told  her 
that  the  credit  was  not  to  be  made. 
Held,  that  no  agreement  made  by  the 
husband  in  the  wife's  absence  would  bind 
her.  and  the  claim  of  the  wife  was  prop- 
erly allowed.  Peach  v.  Grubbs,  40  So, 
110,  14S  Ala.  686. 

Proof  Required.— Where  a  bank  in- 
duced collections  and  deposits  by  false 
representations  of  solvency,  creditors 
can  not  have  a  trust  declared  in  (fieir 
favor  in  the  assets  of  the  bank  in  the 
hands  of  a  receiver  without  showing  that 
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i  or  ever  had  collected 
tbem,  or  deposited  money  or  property  in 
which  such  money  was  invested.  St. 
Louis  Brewing  Ass'n  v.  Austin,  100  Ala. 
313.  13  So.  908.  See  note  in  2S  L.  R.  A. 
S47,  34  L.  R.  A.  536. 
§  S9.     Criminal   Respoiuibility   on   Iiisol- 

§  30.  Offenses. 

Cause  of  Insolvency. — On  an  issue  as 
to  whether  a  banker  received  deposits 
while  insolvent,  it  is  immaterial  whether 
the  bank  became  insolvent  by  his  fault 
or  by  accident,  and  whether  the  insol- 
vency consisted  in  inability  to  pay  depos- 
itors or  other  creditors,  or  both.  Carr 
V.  State,  104  Ala.  4,  le  So.  150,  cited  in 
note  in  31  L.  R.  A.  135. 

Liability  as  Affected  by  Partnerehip.— 
The  liability  of  a  private  banker,  un- 
der Code,  S  3797,  for  fraudulently  con- 
verting a  special  deposit  of  money,  is 
none  the  less  that  his  bank,  which  used 
the  money,  is  a  partnership,  and  such 
case  is  covered  by  an  allegation  of  con- 
version "to  his  own  use."  Carr  v.  Slate. 
104  Ala.  43,  16  So.  155. 

Liability  &£  One  Officer  for  Act  of 
Another.— Under  the  act  (Acts  lS9'^-9^, 
p.  9S)  making  guilty  of  a  misdemeanor 
a  bank  officer  or  agent  who  shall  receive 
for  deposit  any  money,  knowing  at  the 
time  that  the  bank  is  insolvent,  a  mana- 
ger who  keeps  his  bank  open  for  busi- 
ness, knowing  it  to  be  insolvent,  is 
guilty  in  respect  to  a  deposit  received 
by  the  teller  in  the  course  of  business, 
though  the  manager  himself  be  not  pres- 
ent, or  even  in  town,  and  the  teller  him- 
self have  no  guilty  knowledge,  Carr  v. 
State,  104  Ala.  4,  16  So.  ISO,  cited  in 
note  in  26  L.  R.  A.,  N.  S.,  1072. 
8  81,  —  Proaecution    and    Punishment. 

See  ante,  "Offenses,"  §  30. 

Punishment. — Act  Dec.  12,  1892,  de- 
claring a  banker  who  receives  a  deposit, 
knowing  his  insolvency,  to  be  guilty  of 
a  misdemeanor,  punishable  by  fine  of 
double  the  deposit,  half  to  go  to  the 
depositor,  with  imprisonment  in  case  of 
nonpayment,  but  payment  back  to  de- 
positor of  amount  of  deposit  before  con- 
viction to  be  a  defense,  violates  Const., 
art.     1,   §   21,    declaring   that    no    person 


shall  be  imprisoned  for  debt.  Carr  v. 
State,  106  Ala.  35,  17  So.  350.  See,  gen- 
erally, the  title  CONSTITUTIONAL 
LAW.     ' 

IIL     FUNCTIONS    AND    DEALINGS. 

(A)     BANKING    FRANCHISES    AND 
POWERS,    AND     THEIR     EXER- 
CISE IN  GENERAL, 
g  38.  What  Are  Banking  Powers  in  Oen- 
eraL 

See  ante,  "Partnerships  and  Joint-Stock 
Companies,"  §  7;  post,  "Banking  Pow- 
ers." §  126. 

Stieamboat  Company.— Act  Feb.  10, 
1818.  incorporating  the  St.  Stephen's 
Company,  authorized  it  to  purchase  and 
hold  lands,  goods,  etc.,  and  to  dispose  of 
the  same,  and,  in  general,  to  do  all  the 
acts  usually  incident  to  bodies  corporate. 
Through  the  entire  grant  of  powers, 
there  was  no  intimation  of  any  important 
object  to  be  effected,  or  enterprise  to  be 
pursued,  for  which  a  corporate  capacity 
was  necessary.  Held,  that  the  charter 
did  not,  by  implication,  grant  banking 
powers  to  the  corporation.  State  v. 
Stebbins.  1  Stew.  299., 
§  38.  Customs  and  Usages. 

See.  generally,  the  title  CUSTOMS 
AND  USAGES. 

Effect  of  Observance.— "A  course  of 
dealing  between  the  bank  and  a  single 
person  may  establish  obligations  as  to 
its  continuance,  and,  if  nothing  is  pro- 
vided to  the  contrary,  will  govern  sub- 
sequent transactions  of  the  same  nature 
between  them."  Tobias  v.  Morris,  126 
Ala.  535.  28  So.  517,  522. 

A  custom  of  passing  checks  payable  to 
a  person  "or  bearer"  by  delivery  only 
does  not  affect  the  operation  of  Code, 
§  1761,  requiring  such  checks  to  be  con- 
strued as  payable  to  a  person  "or  order." 
First  Nat.  Bank  v.  Nelson,  105  Ata.  ISO, 
16  So.  707. 

Effect  of  Abandonment. — Plaintiffs,  do- 
ing a  banking  business,  after  abandoning 
a  practice  to  give  notice  of  the  dishonor 
of  notes  by  mail  notwithstanding  that 
the  indorser  and  holder  lived  in  the  same 
town,  could  not  rely  on  such  custom, 
even  though  it  continued  to  prevail 
among  other  banks;     Isbell   v.   Lewis,   98 
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Ste  ante,  "Reduction  ot  Capital  Stock," 
S  9. 

In  the  absence  of  statutory  restriction, 
a  solvent  banking  corporation,  not  3n 
contemplation  of  insolvency  or  dissolu- 
tion, as  against  creditors,  may  purchase 
its  own  stock  in  payment  of  a  previously 
existing  debt  due  from  the  stockholder. 
Draper  v.  Blackwell  &  Keith,  35  So.  110, 
138   Ala.    182. 

§   35.    Property  and  Conveyance, 
g  36.  In  General. 

Personal  Property.— The  twentieth  sec- 
tion of  the  act  of  incorporation  of  the 
State  Bank  provides  that  the  "bank  .-hall 
not  <ieal  in  articles  of  goods,  wares,  or 
merchandise,  In  any  mjanner  whatever, 
unless  it  he  lo  secure  a  debt  due  the  said 
bank,  incurred  by  the  regular. transactions 
of  the  same,  as  is  provided  for  in  this 
act."  The  meaning  is  that  the  bank  shall 
not  buy  and  sell  goods,  wares,  or  mer- 
chandise for  the  (ftirpose  of  gain,  or  do 
the  ordinary  business  of  a  merchant  or 
trader,  or  engage  in  the  business  of 
broker  or  commission  merchant.  Bates 
V.  Stale  Bank,  2  Ala.  451. 

A  contract,  by  which  the  State  Bank 
lent  a  large  sum  of  money,  taking  bills 
of  exchange  at  nine  months  for  payment 
thereof,  and  receiving  at  the  time,  and 
as  one  of  the  conditions  of  the  loan,  a 
quantity  of  cotton,  with  authority  to  ship 
it  to  a  foreign  port,  and  sell  it  for  the  ac- 
count and  at  the  risk  and  expense  of  the 
owners,  and  to  credit  his  bill  with  the 
amount  of  the  net  proceeds,  adding  the 
difference  o(  exchange  between  this  state 
and  the  place  where  the  cotton  was  sold, 
is  not  dealing  in  "goods,  wares,  or  mer- 
chandise," within  the  twentieth  section  of 
the  charter.  Bates  v.  State  Bank,  2  Ala. 
451. 

The  purchase  of  cotton  in  this  slate 
with  Confederate  notes  by  a  banking  cor- 
poration of  Louisiana,  in  1863,  was  not 
the  exercise  of  the  privilege  of  banking 
in  this  state  within  the  meaning  of  S  ^39 
ot  the  Code,  which  requires  such  corpo- 


rations to  exercise  that  privilege  "by  the 
exclusive  use  of  gold  and  silver  coin  and 
bank  bills  issued  by  the  authority  of  the 
state,"  but  such  contract  was  void  under 
the  laws  of  the  United  States  and  the 
proclamations  of  the  president,  the  bank- 
ing corporation  being  at  the  time  of  the 
purchase  of  the  cotton  located  in  New 
Orleans,  which  was  In  the  federal  posses- 
sion.     Morris  v.  Hall,  41  Ala.  510. 

§  87. Real  Property. 

Under  the  joint  resolution  of  the  gen- 
eral assembly  of  the  31st  December,  1842, 
the  State  Bank  and  Its  branches  have  the 
power  to  purchase  real  estate  sold  under 
executions  in  their  favor.  Martin  v. 
Branch  Bank  at  Decatur,  15  Ala.  587.  50 
Am.  Dee.  147. 
g  38.  Contracts  in  General. 

A  bank  agreed  to  receive  in  payment 
of  debts,  and  to  put  into  circulatipn,  such 
bonds  or  notes  as  a  railroad  company 
might  lawfully  issue.  The  bank  accord- 
ingly received  some  of  the  paper  emitted 
by  the  railroad,  and  again  loaned  it  out 
in  the  purchase  of  bills  of  exchange,  upon 
one  of  which  suit  was  brought,  and  pay- 
ment resisted  upon  the  ground  that  the 
contract  between  the  bank  and  the  rail- 
road was  Illegal.  Held,  that  the  contract 
was  not  illegal  upon  its  face,  as  it  only 
stipulated  that  the  bank  should  receive 
such  bills  or  notes  as  the  railroad  com- 
pany might  lawfully  issue  under  its  char- 
ter; but  if  this  contract  was  a  mere  con- 
trivance to  aid  the  railroad  company  In 
evading  the  prohibition  contained  in  the 
proviso  to  the  second  section  of  the 
charier,  "forbidding  it  to  remit  any  bills 
or  notes  for  circulation."  it  would  be  un- 
lawful, and  would  vitiate  a  contract  made 
by  the  bank,  of  which  the  paper  of  the 
railroad  constituted  the  consideration. 
Whetstone  v.  Bank  at  Montgomery,  9 
Ala.  875,  affirming  Crocheron  v.  Bank  of 
Alabama,  5  Ala.  251. 

An  agreement  by  the  Branch  Bank  to 
receive  such  bills  as  a  certain  railroad 
company  could  lawfully  issue,  and  to  pay 
the  same  out  as  circulation,  will  not  avoid 
a  recovery  on  bills  of  exchange  given  for 
the  loan  by  the  bank  of  such  bills,  as 
being  contrary  to  the  policy  of  the  laws 
of  the  state  with  reference  to  its  ba:ikitig 
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S  39.  Borrowing  Honey. 

"A  board  of  directors,  authorized  to 
conduct  the  afFairs  of  the  company,  may 
empower  the  presideni  and  cashier  to 
borrow  money,  but  the  president,  under 
an  authority  thus  conferred  upon  the 
cashier  and  himself,  can  not  borrow 
money."  Spyker  *.  Spenee,  8  Ala.  333, 
340. 
(B)    REPRESENTATION     OF   BANK 

BY   OFFICERS  AND  AGENTS. 
§  U.  Disposition    of    Propentr. 

The  rule  that  the  president  of  a  corpo- 
ration has  no  ex  oflicio  power  to  sell  or 
mortgage  the  corporate  property  applies 
to  bank  presidents,  and  such  officers  have 
no  right  to  pledge  the  assets  of  the  bank, 
particularly  to  secure  an  antecedent  and 
questionable  debt.  Montgomery  Bank, 
etc.,  Co.  V.  Walker  (Ala.).  01  So.  951. 

While  the  cashier  of  a  bank  is  the  chief 
executive  officer  and  his  authority  ex- 
ceeds that  of  the  president,  he  has  no  in- 
herent power  to  pledge  the  assets  of  the 
bank  for  the  payment  of  an  antecedent 
debt;  his  power  only  extending  to  the 
disposal  of  the  bank's  negotiable  securi- 
ties in  the  ordinary  course  of  business. 
Montgomery  Bank,  etc.,  Co.  v.  Walker 
(Ala.),   61   So.   9S1. 

In  the  absence  of  authority  by  its 
charter,  the  president  of  a  banking  cor- 
poration can  not  use  its  cash  or  credits, 
etc.,  for  the  purpose  of  effecting  a  set- 
tlement of  the  demands  of  its  creditors; 
and  an  assignment  by  him  of  property 
of  the  bank  to  a  third  person  for  that 
purpose  will  not  be  valid,  though  the 
seal  of  the  corporation  be  affixed.  Gib- 
son V.  Goldthwaite,  7  Ala.  2S1,  42  Am. 
Dec.  593. 

"It  has  been  held  that  the  president 
has  not,  ex  officio,  authority  to  trans- 
fer the  property  or  securities  of  a  bank; 
but  must  have  express  authority  to  that 
effect,  from  the  corporation  at  large,  or 
the  directors,  as  the  case  may  be."  Spy- 
ker V.  Spenee,  8  Ala.  333,  3M. 
S  41.  Contracts. 

A  cashier's  act  within  the  scope  of  the 
ordinary  course  of  btisiness  is  binding 
upon    the    bank,    though    he    was    acting 


beyond  the  scope  of  the  express  author- 
ity conferred  by  it.  First  Nat.  Bank  *. 
First  Nat.  Bank,  32  So.  076,  116  Ala.  580. 

"The  acts  of  the  cashier,  done  in  the 
ordinary  course  of  the  business,  actually 
conhded  to  such  an  officer,  may  well  be 
deemed  prima  facie  evidence  that  they 
fell  within  the  scope  of  his  duty."  Ev- 
erett *.  United  States,  6  Port.  166,  181. 
§  4S.  Deposits. 

"The  president  or  cashier  can  not 
charge  a  bank  with  any  special  liability, 
for  a  deposit  contrary  to  its  usage,  with- 
out the  previous  authority  of  subsequent 
assent  of  the  corporation."  Spyker  v. 
Spenee,  8  Ala.  333,  340. 
g  43.  Collections. 

Generally.— ^The  cashier  is  the  execu- 
tive officer  of  the  bank,  and  his  ac£s,  if 
apparently  within  the  regular  course  of 
business,  in  respect  to  the  collection  of 
its  debts,  will  be  presumed  to  be  within 
the  scope  of  his  official  authority,  until 
(he  contrary  is  shown.  Spyker  v.  Spenee, 
s  Ala.  333,  340. 

"It  may  be  declared  as  a  matter  of  law 
that  the  receipt,  for  collection,  by  a  bank 
engaged  in  transacting  a  general  banking 
business,  of  paper  transferable  by  in- 
dorsement, which,  although  not  of  them- 
selves evidence  of  an  indebtedness,  show 
by  the  indorsements  thereon  that  the  per- 
sons sending  them  must  hold  them  as  col- 
lateral security  for  an  indebtedness,  and 
which  are,  in  fact,  held  as  such  collateral 
security,  is  within  the  usage,  custom,  and 
ordinary  course  of  business  of  banking 
institutions;  and  therefore  that  the  act  of 
receiving  such  papers  by  the  cashier  of 
such  bank  is  within  the  scope  of  his  au- 
ihority,  and  not  his  individual  act,  but 
that  of  the  bank,  in  (he  absence  of  any 
knowledge  or  notice  on  the  part  of  the 
sender  of  any  express  limitation  on  the 
authority  of  the  cashier  with  respect  to 
the  character  of  the  papers  which  he  may 
receive  for  collection."  First  Nat.  Bank 
V.  First  Nat.  Bank,  116  Ala.  520,  32  So. 
976,  980. 

"The  cashier  of  a  bank  has  a  general 
authority  to  suspend  the  collection  of 
notes  under  protest,  and  to  make  such 
arrangements  as  may  facilitate  that  object, 
and  to  do  any  thing  in  relation  thereto 
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that    an    attorney    might    lawfully    do." 
Spykcr  V.   Spetice.   8   Ala.   333,   340. 

To  Accept  Partial  Paymenta. — It  was 
not  within  the  scope  of  the  authority  or 
duty  of  an  agent  tor  the  collection  of  a 
check  to  accept  a  partial  payment.  Low- 
enstein  v.  Bresler.  109  Ala.  326,  19  So. 
360. 

§  44.  Bills,  Notes,  and  Securities. 
§  44  (I)  President. 

"An  agreement  by  the  president  and 
cashier  of  a  bank  that  an  indorser  chall 
not  be  liable  on  his  indorsement  is  not 
binding  on  the  bank."  Spyker  v.  Spence, 
8  Ala.  333.  340. 
§  44  (2)  Cashier. 

A  cashier  of  a  bank  has  prima  facie 
authority  to  indorse  negotiable  paper  be- 
longing to  the  bank.  Everett  v.  United 
Stales,  6  Port.  166,  30  Am.  Dec.  584. 

"This  inference,  however,  would  not  be 
conclusive,  and  it  would  still  be  compe- 
tent for  the  party  sued,  to  controvert  the 
fairness  of  the  transfer,  by  showing  that 
it  was  not  made  in  the  regular  course  of 
business,  but  in  prejudice  of  the  rights 
and  interests  of  the  bank.  Where  this 
is  the  case,  no  title  could  pass  to  the 
assignee,  and  consequently  no  action 
could  be  maintained  by  him."  Everett  *. 
United   States.   6   Port.    166,   181. 

g  4S.  Actions. 

See  post.  "Parties,"  S  112  (2);  '■Use  of 
Name  of  Bank  or  Officer,"  S  US- 
Power  of  President  to  SUy  Execution. 
—The  president  of  a  banking  corporation, 
the  charter  of  which  does  not  confer  the 
power  either  expressly  or  incidentally,  is 
not  authorized,  without  the  permission 
of  the  directors,  to  whom  is  inlrusteil  the 
management  of  the  concerns  of  the  insti- 
tution, to  stay  the  collection  of  an  exe- 
cution against  the  estate  of  one  of  its 
debtors;  and  if  a  sheriff  omits  to  levy  an 
execution,  in  consequence  of  such  an  or- 
der from  the  president,  it  will  not  become 
dormant,  so  as  to  lose  its  lien.  Spyker 
V.  Spence,  8  Ala.  333. 

Defending  Suit— It  is  not  within  the 
scope  of  the  powers  ordinarily  conferred 
upon  a  cashier  to  appear  and  defend 
suits  against  the  bank.  An  answer,  there- 
fore,  by   the   cashier,   when   the  bank   is 


garnished,  will  not  support  a  judgment 
against  the  bank.  Branch  Bank  v.  Poe, 
1  Ala.  396;  Bank  of  Mobile  v.  Leavens, 
4  Ala.  753. 

Such  an  answer  should  be  made  under 
the  common  seal  of  the  bank,  either  by 
the  express  authority  of  the  directors,  or 
president,  who  thus  far,  is  the  executive 
officer  of  the  board.  Branch  Bank  i'. 
Poe.  1  Ala.  396. 

g  46.  ReprcBcntatiotiB  or  Admissions. 

The  president  of  a  bank  can  not  charge 
it  with  a  debt  by  his  admissions.  Henry 
i'.    Northern    Bank   of  Alabama,   63   Ala. 

527, 

§  47.  Estoppel  to  Deny  Authority  of  Offi- 
cer or  Agent. 
The  performance  of  a  construction  con- 
tract for  a  bank  was  in  the  hands  of  the 
president  in  so  far  as  it  was  concerned. 
Orders  by  the  contractor  on  the  bank 
were  taken  to  the  president,  who  ordered 
them  paid.  Some  payments  were  in  vio- 
lation of  the  construction  contract,  which 
required  payments  to  be  made  only  on 
certificates  and  estimates  of  the  architect. 
Held,  that  the  bank,  claiming  credit  for 
such  payments,  could  not  deny  the  authority 
of  the  president  to  make  them.  First  Nat. 
Bank  v.  Fidelity  &  Deposit  Co.  of  Mary- 
land, 40  So.  415,  145  Ala.  335,  S  L,  R,  A,. 
N.   S„  418,   117  Am.   St.   Rep.  45. 

g  48.  Ratificatiott. 

Power  to  Ratify  and  Acts  Constituting 
Ratification. — Directors  can  ratify  what- 
ever acts  of  the  cashier  they  can  do  in  the 
first  instance,  and  they  will  be  held  to 
have  ratified  his  acts  where  ihey  impose 
on  him  a  duty  which  they  should  per- 
form, and  fail  to  object  to  his  course  of 
business  when  they  know,  or  could  easily 
know,  all  the  facts.  Wynn  v.  Tallapoosa 
County  Bank,  53  So.  22B,  168  Ala.  469. 

Where  defendant's  cashier  declined  to 
make  a  loan  until  proper  security  should 
be  given,  and  during  his  absence  plaintiff 
applied  to  the  acting  cashier,  and  by 
fraudulently  representing  that  the  cashier 
had  agreed  to  make  the  loan  for  the 
bank  obtained  a  cashier's  check  to  the 
borrower,  which  the  borrower  transferred 
to  plaintiff,  and  as  soon  as  the  cashier 
returned   he  attempted   to   repudiate  -the- 
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L,  and  took  steps  to  protect  the 
bank  and  himself  by  taking  the  mortgage 
from  the  payees,  such  attempt  did  not 
constitute  a  ratification  of  the  transaction 
by  the  bank.  Bank  of  Coffee  Springs  f. 
W.  A.  McGilvray  &  Co,  52  So.  473,  167 
Ala.   40S. 

Evidence  held  to  show  ratification  by  a 
bank  and  its  directors  of  the  acts  of  its 
cashier  in  making  loans  and  allowing 
over  drafts  in  violation  of  its  by-laws. 
Wynn  v.  Tallapoosa  County  Bank,  53  So. 
SS8,    168   Ala.    469. 

§  49.  Notice  to  Officer  or  Agent 

See  post,  "Officers  and  Agents,"  S  134. 

Cashier. — Notice  to  the  cashier  of  a 
bank  that  its  modification  of  the  pro- 
posals of  a  party  are  acceded  to  by  him  is 
notice  to  the  bank.  Branch  Bank  at 
Huntsville  v.  Steele,  10  Ala.  91S. 

President  and  Casbier. — Knowledge  of 
a  president  and  cashier  of  a  bank  of  a 
proposed  loan,  and  their  conduct  in  as- 
sisting to  procure  it,  was  the  knowledge 
and  act  of  the  bank.  Harris  v.  American 
Building  &  Loan  Ass'n,  25  So.  200,  122 
Ala.  54S. 

Notice  Acquired  in  Dnal  Capacity.^A 
bookkeeper's  knowledge  of  a  firm's  dis- 
solution, acquired  because  of  his  position, 
was  not  notice  to  a  bank  of  which  he  was 
assistant  cashier  and  bookkeeper.  Morris 
V.  First  Nat.  Bank.  50  So.  137,  162  Ala. 
301.* 

The  agent  of  an  insurance  company  ob- 
tained a  promissory  note  from  defendant 
by  false  representations,  and  transferred 
it  in  the  usual  course  of  business  to  a 
bank,  the  cashier  of  which  was  the  agent's 
partner  in  the  insurance  business.  The 
cashier  had  no  actual  knowledge  of  the 
fraud.  Held,  that  the  bank  was  a  bona 
fide  holder;  the  notice  which  the  law 
puted  to  the  cashier,  as  partner,  of  the 
manner  in  which  the  agent  acquired  the 
note  not  being  imputable  to  him  as  cash- 
ier.   Scott  V.  Choctaw  Bank,  4  Ala.  App, 

64B,   59   So.    184. 

Notice  of  Officer's  Own  Fraud.— The 
maker  of  a  note  for  a  blank  amount 
handed  it  to  a  bank  director  to  be  filled 
ap  with  a  certain  amount  to  use  in 
ncwal  of  another  note.  The  director 
fraudulently  filled  up  the  note  for  a  larger 


t,  and  discounted  it  for  his  own 
use  at  the  bank.  The  director  did  not 
the  facts  to  any  other  di- 
al as  one  of  the  discount 
board.  Held,  that  the  bank  was  not 
charged  with  knowledge  of  his  fraud. 
Terrell  v.  Branch  Bank,  13  Ala.  503,  cited 
this  point  in  note  in  29  L,  R.  A.,  N. 

S.,   559. 

i  60.  Evidence  as  to  Authoritjr. 

That  an  assistant  bank  cashier  had 
iharge  of  the  bank,  and  represented  it  in 
all  negotiations  for  the  erection  of  a  bank 
building,  of  which  the  bank  subsequently 
took  possession,  was  sufficient  to  raise  a 
presumption  of  authority  in  him  to  con- 
tract for  the  construction  of  the  building. 
Merchants'  Bank  v.  Acme  Lumber  &  Mfg. 

Co.,   49   So.   782,   160  Ala.   435. 

Neither  a  remitt_jnce  of  money  to  one 
as  the  agent  of  a  Dank  by  another  party, 
and  his  consent  to  receive  it  as  such,  nor 
his  admissions,  or  the  fact  that  he  is  a 
director  of  the  bank,  have  any  tendency 
to  prove  that  he  is  the  agent  of  the  bank. 
The  consent  of  the  bank  that  he  should 
so  act  is  necessary.  Holman  v.  Bank  of 
Norfolk,  12  Ala.  369. 
(C)  DEPOSITS. 

g  SI.  Relation  between  Bank  and  Depos- 
itor in  General 

See  the  title  TRUSTS.  See  post,  "In 
General,"  i  58. 

Nature  of  Deposit— A  deposit  in  bank 
is  a  peculiar  species  of  contract.  It  is  not 
like  an  ordinary  ''bill  receivable,"  but  is 
classed  as  the  depositor's  cash  on  hand. 
It  is  subject  to  his  draft  and  control  at 
any  moment,  and  he  is  not  expected  to 
give  notice  of  his  intention  to  draw.  The 
bank  is  expected  to  be  at  all  times  ready 
lo  meet  its  customers'  checks,  drawn  on 
deposits,  and  its  credit  is  seriously  im- 
paired, if  not  ruined,  if  it  fail  to  dp  so. 
It  docs  not  stand  in  the  category  of  an 
ordinary  debt  between  man  and  man,  for 
money  had  and  received.  Concurring 
opinion  of  Stone  J.  in  Henry  &  Co.  v. 
Northern  Bank,  63  Ala.  527.  646. 

'"A  deposit  is  a  matter  of  contract  be- 
tween the  depositor  and  bank,  and  the 
depositor  may  stipulate  at  the  time  as  to 
the  manner,  or  by  whom  (there  being  no 
statute    or    by-law   to   the   contrary)    the 
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money  may  be  drawn  out;  and  when  pay- 
ment is  thus  made  the  bank  is  discharged 
from  further  liability."    Sayre  v.  Weil,  94 

Ala.   466.    10   So.   S46,   54S. 

General     and     Special     Deposits.— See 

post,  "In  General,"  g  58. 
§  fit.  Power  and  Duty  to  Receive  Deposits. 
A  corporation,  authorized  by  its  charter 
"to  receive  deposits  on  trust,"  may  re- 
ceive money  on  deposit  and  give  certifi- 
cates therefor:  and  this  power  is  not  af- 
fected by  a  proviso  prohibiting  the  cor- 
poration from  issuing  bills,  bonds,  notes, 
or  other  securities  to  circulate  in  the  com- 
munity as  money.  Talladega  Ins.  Co.  v. 
Landers,  43  Ala,  115. 
§  53.  Deposits  Other  than  Honey. 
§  SL Checks  and  Drafts  on  Deposit- 
or's Bank. 
Where  a  bank  was  Hot  accustomed  to 
receive  checks  for  collection  drawn  on 
itself  by  its  depositors,  and  a  check  was 
so  drawn  by  one  depositor  in  favor  of 
another,  presented  by  the  latter,  credited 
on  his  pass  book  as  a  deposit,  and 
placed  on  the  file  of  paid  checks  entered 
to  his  credit  on  the  books  of  the  bank, 
the  check  was  paid,  and  the  amount  of 
it  could  not  be  withheld  by  the  bank  on 
discovering  that  it  was  an  overdraft  and 
the  drawer  was  insolvent.  City  Nat.  Bank 
V.  Burns,  68  Ala.  307,  44  Am.  Rep.  138, 
cited  in  note  in  23  L.  R,  A,.  N.  S.,  1093. 

§  86.  Entry  to  Credit  of  Depositor. 

Where  one  has  a  deposit  account  at  a 
bank,  in  which  he  is  accustomed  to  de- 
posit checks  payable  to  himself,  foi  en- 
try on  his  pass  book,  and  to  be  drawn 
against,  an  indorsement  by  him  on  a  check 
of  the  words  "For  deposit"  is  a  direction 
to  deposit  such  a  sum  to  his  credit.  Na- 
tional Commercial  Bank  v.  Miller.  77  Ala. 
168.  cited  on  this  point  in  note  in  i  L. 
R.  A.,  N.  S.,  700. 

§  se.  Title  and   Rights  of  Bank, 

In  an  action  by  a  bank  to  recover 
money  advanced  on  a  draft,  for  gondi 
sold,  deposited  with  it  by  the  vendor. 
where  it  claims  that  the  deposit  was  ma 
tor  collection,  and  the  depositor  that 
was  a  sale,  it  is  proper  to  instruct  that, 
if  it  was  a  sale,  the  bank  could  not 
cover,  though  there  is  evidence  that  the 


endee,  after  the  deposit,  paid  part  of  the 
price  for  which  the  draft  was  drawn  di- 
rectly to  the  vendor.  Bank  of  Gunters- 
ville  I-,  Webb,  108  Ala.  132.  19  So.  14. 
cited  on  this  point  in  note  in  7  L.  R.  A., 
N.  S.,  695. 

Where  a  bank  cashier,  in  receiving 
from  an  illiterate  person  a  draft  sold  to 
the  bank,  fraudulently  makes  out  his  de- 
posit slip  for  him  so  as  to  show  a  deposit 
for  collection,  it  is  error  to  admit  evi- 
dence that  the  bank  required  the  cashier 
to  pay  the  draft  on  failure  to  collect  it, 
on  the  issne  as  to  whether  the  bank  was 
liable  as  purchaser  or  as  a  receiver  for 
collection  only.  Bank  of  Guntersville  t. 
Webb.   108  Ala,   132,   19  So.   14. 

Where  a  bank  cashier,  in  receiving  from 
an  illiterate  person  a  draft  in  his  favor 
sold  to  the  bank,  fraudulently  makes  out 
his  deposit  slip  tor  him  so  as  to  show 
that  this  draft  was  deposited  for  collec- 
tion, statements  subsequently  made  by 
the  depositor  to  another  officer  of  the 
bank  on  discovering  the  fraud,  though  in- 
admissible to  vary  the  written  contract 
evidenced  by  the  deposit  slip,  are  admis- 
sible to  show  a  repudiation  of  it  by  the 
depositor.  Bank  of  Guntersville  v.  Webb. 
lOR   Ala.    132,    19   So.    14. 

Where  a  bank  cashier,  in  receiving  from 
an  illiterate  person  a  draft  sold  to  the 
bank,  fraudulently  makes  out  his  deposit 
slip  so  as  to  show  a  deposit  for  collec- 
tion, and  the  depositor  subsequently,*  on 
discovering  the  fraud,  repudiates  the 
transaction  as  a  deposit  tor  collection, 
and,  on  an  issue  as  to  whether  the  trans- 
action was  a  purchase  or  a  deposit  for 
collection,  the  bank  admits  that  the  slip 
was  a  receipt  for  the  draft,  and  the  de- 
positor claims  that  it  was  one  for  the 
proceeds,  it  is  proper  to  refuse  to  instruct 
for  the  bank  that  the  retention  of  the  slip 
by  the  depositor  after  repudiation,  and 
using  it  as  evidence  of  a  demand  against 
the  bank,  rendered  it  binding  on  him. 
Bank  of  Guntersville  v.  Webb,  lOS  Ala. 
132,   19  So,   14. 

S  ST,  Title  to  and  Disposition  of  Depnlts, 
§  S8.  In   General. 

See.  Kencrally,  the  titles  B.\ILMENT; 
TRUSTS. 

"The  relation  of  banker  and  customer, 
in  respect  to  deposits   is  that  of  debtor 
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and  creditor.  The  money  becomes  the 
property  of  the  banker,  and  he  becomes 
liable  to  pay  it  on  demand  of  the  de- 
positor." Moore  &  Co.  f.  Meyer,  S7  Ala. 
20,  21. 

Relation  of  Debtor  and  Creditor. — A 
bank  became  the  owner  of  money  de- 
posited and  credited  to  the  account  of 
the  depositor,  whose  debtor  ii  became. 
Batson  v.  Alexander  City  Bank  (Ala.), 
60   So.   313. 

The  relation  between  a  bank  and  a 
general  depositor  is  that  of  debtor  and 
creditor,  respectively.  Southern  Hard- 
ware &  Supply  Co.  V.  Lester,  52  So.  328, 
166  Ala.  86;  Alston  v.  State,  93  Ala.  124, 
g  So.  733. 

A  deposit  of  bank  bills  wiih  a  banking 
company,  unless  special,  creates  a  debt, 
not  a  bailment.  Wray  v.  Tuskegee  Ins. 
Co.,   34   Ala.   68. 

The  rule  is  clearly  settled,  that  in  the 
ordinary  transactions  of  banks,  when 
they  receive  moneys  on  general  deposits, 
the  money  thereby  becomes  the  property 
of  the  bank,  and  the  bank  becomes  debtor 
to  the  depositor  for  the  amount,  as  so 
much  money  had  and  received;  and  any 
subsequent  loss  of  the  money,  or' destruc- 
tion of  its  value,  falls  on  the  bank.  The 
depositor  is  only  a  creditor;  and  if  the 
bank  fail,  and  be  unable  to  pay  its  debts 
in  full,  he  comes  in  only  as  a  general 
creditor,  and  must  be  content  to  receive 
his  pro  rata  of  the  assets.  Concurring 
opinion  of  Stone,  J.,  in  Henry  &  Co.  v. 
Northern  Bank,  63  Ala.  537,  S43. 

Until  an  actual  application  of  the  cus- 
tomer's deposits  to  the  credit  of  the 
owner  of  the  bill,  the  relation  of  debtor 
and  creditor  existed  between  the  banker 
and  his  customer,  and  he  could  have 
countermanded  his  instructions  and  oth- 
erwise appropriated  the  money.  It  was 
the  customer's  duty  to  make  payment, 
and  after  the  deposit  by  the  customer  in 
his  own  name  the  banker  could  not  so 
appropriate  but  by  virtue  of  the  instruc- 
tions given  by  the  customer,  in  carrying 
out  which  the  banker  was  his  and  not  the 
creditor's  agent.  Moore  &  Co.  v.  Meyer, 
57  Ala.  30. 

General  and  Special  Deposits.— "De- 
posits made  with  bankers  are  either  gen- 
eral or  special.  In  the  case  of  a  special 
2  Ala  Dig— 16 


deposit,  the  bank  merely 
charge  or  custody  of  property,  witnout 
authority  to  use  it.  and  the  depositor  is 
entitled  to  receive  back  the  identical 
money  or  thing  deposited.  In  such  ease, 
the  right  of  property  remains  in  the  de- 
positor, and,  if  the  deposit  is  of  money, 
the  bank  may  not  mingle  it  with  its  own 
funds.  The  relation  created  is  that  of 
bailor  and  bailee,  and  not  that  of  cred- 
itor and  debtor.  *  •  ♦  When  a  money 
deposit  is  made,  it  is  to  be  regarded  as 
a  general  deposit,  unless  there  is  evidence 
to  show  that  it  was  the  bank's  duty,  by 
agreement,  express  or  clearly  implied,  to 
keep  it  separate  and  apart  from  its  own 
funds,  and  to  return  (hat  identical  money 
to  the  depositor.  Money  received  by  a 
bank  on  general  deposit  becomes  the 
property  of  the  bank,  and  can  be  loaned 
or  otherwise  used  by  il,  as  other  moneys 
belonging  to  it.  The  bank  becomes  the 
debtor  of  the  depositor,  and  its  obligLition 
is  satistied  by  honoring  the  depositor's 
checks  to  the  amount  of  his  deposit.  The 
depositor's  claim  is  a  mere  chose  in  ac- 
tion for  so  much  money.  He  becomes  a 
creditor  of  the  bank."  Alston  v.  State,  92 
Ala.  124,  9  So.  733,  cited  on  this  point  in 
note  in   16   L.   R.  A.  517, 

"There  are  two  kinds  of  deposits^one 
called  a  general,  and  the  other  a  special 
deposit.  A  special  deposit  is  where  the 
special  money,  the  very  silver  or  gold 
coin,  or  bills  deposited,  are  to  be  returned, 
and  not  an  equivalent.  A  general  de- 
posit is  where  the  money  deposited  is  not 
itself  to  be  returned,  but  an  equivalent  in 
money  (that  is.  a  like  sum  is  to  be  re- 
turned) ;  such  a  deposit  is  said  to  be 
equivalent  to  a  loan.  The  title  to  a  spe- 
cial deposit  remains,  notwithstanding  the 
deposit,  in  (he  depositor;  in  a  general 
deposit,  the  money  deposited  becomes 
the  money  of  the  depositary."  Talladega 
Ins.  Co.  V.  Landers,  43  Ala.  119,  138. 

A  deposit  with  a  bank  is  special  when 
it  is  a  deposit,  like  stocks,  bonds,  and 
other  securities,  and  sometimes  money, 
to  be  specially  kept  and  returned  to  the 
owner,  or  money  deposited  for  a  fixed 
period  of  time  or  on  unusual  conditions, 
which  is  mingled  in  the  general  funds 
like  a  general  deposit  and  repaid  there- 
from, or  money  which  is  to  be  applied  by 
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the  bank  at  the  depositor's  request  for 
specific  purposes.  First  Nat.  B^nk  v. 
Henry,  49  So.  97,  159'  AU.  367. 

§  S9. Funds  of  Person  Other  tli«n  De> 

poaitor. 

Presumptioa. — The  fact  that  mon-y  is 
deposited  in  a  bank  to  the  individual 
credit  of  the  depositor  shows,  prima  facie, 
that  it  belonged  to  him,  but  not  conclu- 
sively so.  Bessemer  Sav.  Bank  v.  Ander- 
son, 32  So.  716.  134  Ala.  343,  92  Am.  St. 
Rep.  38. 

One  who  had  money  in  his  possession 
before  and  at  the  time  he  deposited  it  in 
bank  in  the  name  of  his  wife  was  pre- 
sumptively the  owner  of  the  money. 
First  Nat.  Bank  v.  Taylor,  142  Ala.  456, 
37  So.  695. 

Deposit  by  Register. — Where  money  in 
the  hands  of  a  register  was  deposited  by 
him  in  a  bank  in  his  name  as  register,  the 
deposit  became  a  part  of  the  funds  of  the 
bank,  creating  the  relation  of  debtor  and 
creditor  between  the  bank  and  the  de- 
positor. Clisby  -0.  Mastin,  43  So.  742,  150 
Ala.  132. 
§  CO.  Repayment  in  Genenl. 

Code,  §  1530,  which  provides  that  de- 
posits by  married  women  of  their  earn- 
ings shall  be  paid  only  to  such  married 
women,  does  not  apply  to  a  deposit  made 
by  defendant  in  the  name  of  his  wife. 
Sayre  v.  Weil,  94  Ala.  466,  10  So.  546,  15 
L.  R.  A.  544. 

In  the  absence  of  fraud,  a  depositor  of 
an  insolvent  bank  can  not  claim  to 
scind  a  contract,  evidenced  by  a  bill  of 
exchange  drawn  in  his  favor  by  the  bank 
on  a  business  correspondent,  with  whom 
it  haa  funds  on  deposit,  because  such  bill 
has  been  dishonored  on  presentation  i 
consequence  of  the  bank's  subsequent  a: 
signment.     Ex  parte  Jones,  77  Ala.  330. 

The  crediting  of  a  bank  depositor's  a< 
count,  with  an  amount  deposited  was  n( 
payment  of  a  consideration  to  him  by  the 
bank  for  the  deposit,  so  as  to  preclude 
one  receiving  an  order  thereon  from  the 
depositor  in  satisfaction  of  a  valid  claim 
from  asserting  such  claim;  the  bank  not 
having  appropriated  the  deposit  to  any 
valid  claim  by  it  against  depositor.  Bat- 
son  V.  Alexander  City  Bank  (Ala.),  60  So. 


§  et.  Application  of  Deposits  to  Debt  Due 
Bank  or  Set-OS  by  Bank. 

Right  to  Set-Off.— A  bank  may  not  set 
off  a  claim  against  a  depositor  against 
such  deposit  unless  the  claim  is  certain, 
definite,  and  liquidated,  or  capable  of  liqui- 
dation by  calculation  without  the  inter- 
vention of  a  jury  to  estimate  the  sum. 
Tallapoosa  County  Bank  r.  Wynn,  173 
Ala.  272,  55  So,  1011. 

Where  a  bank,  on  being  garnished,  an- 
swers that  it  has  paid  the  debtor's  claim 
by  giving  him  credit  on  his  note  for  the 
amount  on  deposit,  and  the  evidence 
shows  that  the  note  was  not  due  at  the 
thne  the  garnishment  was  levied,  a  judg- 
ment for  plaintiff  is  proper.  Birmingham 
Nat.  Bank  v,  Mayer,  104  Ala.  634,  16  So. 
520,  cited  on  this  point  in  note  in  27  L. 
R.  A.,  N.  S..  813. 

Applying  Deposit  to  Liability  aa  Surety. 
— A  deposit  in  bank  by  the  principal,  is 
subject  only  to  the  check  of  the  person 
deposited  and  can  not  be  pleaded  by  the 
security  as  a  payment  or  set  off.  Lyon  v. 
State  Bank,  1  Stew.  442. 

Application  of  Fimda  DepoNted  as 
Trustee.— Defendant  deposited  money  in 
a  bank  to  the  credit  of  himself  as  "trustee 
for  G.  children,"  and  had  also  made  an- 
other deposit  in  the  name  of  his  wife, 
and  it  was  understood  by  the  bank  that 
he  could  check  against  this  deposit.  He 
subsequently  checked  against  the  deposit, 
but  his  wife  had  not  drawn  on  it.  De- 
fendant afterwards  directed  the  bank  to 
apply  the  trust  fund  to  the  payment  of  a 
note  which  he  owed  the  bank,  and  also 
directed  that  enough  be  taken  from  the 
deposit  in  the  name  of  his  wife  to  pay  the 
balance  due  on  the  note.  The  bankers 
agreed  to  this,  and  the  wife  ratihed  the 
act  of  defendant.  Held,  that  this  agree- 
ment bound  the  bankers.  Sayre  v.  Weil, 
94  Ala.  468,  10  So.  548,  15  L.  R.  A.  544, 
cited  on  this  point  in  note  in  32  L.  R.  A. 
374,  29  L.  R.  A.,   N.  S.,  68. 

Defendant  deposited  money  in  a  bank 
to  the  credit  of  himself  as  "trustee  for 
G,  children."  Defendant  owed  the  bank- 
ers on  his  note,  and  directed  them  to 
apply  such  trust  fund  towards  the  pay- 
ment of  the  note.  They  agreed  to  do 
that,  and  to  deliver  the  note  as  soon  as 
their  cashier  could  make  the  proper  en- 
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tries.  Before  the  note  was  delivered,  they 
assigned  for  the  benefit  of  creditors.  De- 
fendant knew  nothing  of  their  financial 
embarrassment,  or  that  they  intended  to 
assign.  Held,  in  an  action  on  such  note 
hy  the  assignees,  that  the  agreement  to 
apply  such  trust  fund  bound  Ihe  bankers. 
Sayre  v.  Weil,  94  Ala.  466,  10  So.  540,  15 
L.  R.  A.  544. 

The  assignees  were  invested  with  no 
higher  or  more  extensive  authority  than 
the  bankers,  but  were  bound  by  those 
agreements  equally  with  the  bankers. 
Sayre  v.  Weil,  B4  Ala.  466,  10  So.  546,  15 
L,  R.  A.  544. 
§  6S.  Lien  of  Bank  on  Dcpoaita. 

A  bank  has  a  lien  on  all  funds  deposited 
in  due  course  of  business  for  any  balance 
of  general  account  due  from  the  deposi- 
tor. Batson  v.  Alexander  City  Bank 
(Ala.),  80  So.   313. 

The  word  "lien"  is  inaptly  applied  to  a 
general  deposit  which  is  the  property  of 
the  bank  itself,  but  can  be  properly  ap- 
plied to  special  specific  deposits  of  chat- 
tels, choses  in  action,  valuables,  etc. 
Wynn  v.  Tallapoosa  County  Bank,  168 
Ala.   469,   53  So.   323. 

When  Lien  Ariaes. — The  lien  of  a  bank 
for  any  advance  or  loan  made  to  the  de- 
positor arises  when  the  advance  is  made, 
entitling  the  bank  to  apply  the  funds  of 
the  depositors  to  the  payment  of  such 
indebtedness.  Balson  v.  Alexander  City 
Bank  (Ala.),  60  So.  313. 

As  to  a  general  deposit  the  bank  has 
a  right  to  set-off  as  for  the  balance  of 
the  depositor's  general  account,  and  so 
long  as  that  is  in  his  favor,  its  lien  or 
right  thereon  has  neither  existence  nor 
validity;  but  the  moment  an  advance  or 
loan  is  made  to  the  depositor  in  the  form 
of  an  overdraft,  a  discount,  acceptance, 
etc.,  the  lien  or  right  is  born,  and  may 
be  applied  by  the  bank  alone  to  the  pay- 
ment of  such  indebtedness  till  fully  dis- 
charged. Wynn  *.  Tallapoosa  County 
Bank,  168  Ala.  469,  S3  So.  228. 

Statute  in  Equity.— The  lien  or  claim 
which  a  bank  has  on  a  deposit  can  not 
be  enforced  in  equity  against  the  de 
positor,  though  in  a  proper  sense  it  may 
be  declared  or  recognized.  Wynn  v.  Tal- 
lapoosa County  Bank,  53  So.  223,  163  Ala 
469. 


§  63.  Payment  al  Checks. 

§  64. Dutiem  and  LiabUitica  of  Bank 

to  Depositor. 

Honey  U«ed  in  Payment.— The  cur- 
rency delivered  by  a  bank  in  payment  of 

check  is  the  money  of  the  debtor  bank, 
and  not  the  money  of  the  drawer  cred- 
itor. Southern  Hardware,  etc.,  Co,  v. 
Lester,  166  Ala.  86,  52  So.  323. 

Effect  of  Fajrment.^If  free  from  fraud 
or  other  vitiating  circumstance  affecting 
its  rights,  a  bank,  by  paying  checks  on  it, 
extinguishes  its  liability  to  the  depositor 
to  the  extent  of  the  sums  so  paid.  South- 
ern Hardware  &  Supply  Co.  v.  Lester,  S2 
So.  3S8,   166  Ala.  86. 

§  66. Notice  Not  to  Pay  or  Revoca- 
tion of  Check. 

Notice  of  Check.— Plaintiff,  in  an  action 
by  a  depositor  against  a  bank  in  which 
the  defense  was  payment  of  a  check,  may 
prove  a  verbal  notice  given  by  him  before 
the  payment  to  defendant's  receiving 
teller  not  to  pay  it,  though  afterward.^  on 
the  request  of  the  teller  he  reduced  the 
notice  to  writing.  People's  Sav.  Bank  & 
Trust  Co.  V.  Lacey,  40  So.  346,  146  Ala. 
688. 

It  is  no  defense  to  an  action  by  a  de- 
positor against  a  bank  that  it  paid  h's 
check;  payment  having  been  after  notice 
from  him  not  to  pay  it.  People's  Sav. 
Bank  &  Trust  Co.  v.  Lacey,  40  So.  346. 
146  Ala.  688. 

Revocatiott,— A  check  is  revoked  by 
the  death  of  its  drawer  at  any  time  be- 
fore its  acceptance  by  the  drawee.  Na- 
tional Commercial  Bank  v.  Miller,  77  Ala. 
168,  cited  in  note  in  20  L.  R.  A.  291,  9  L 
R.  A..  N.  S.,  698.  See,  generally,  the  title 
BILLS  AND  NOTES. 

§   S6.  Obligation  of  Bank  to  Payee 

or  Holder. 

See.  generally,  the  title  BILLS  AND 
NOTES. 

■'  "The  bank,'  says  Judge  Story,  'is  not 
bound  to  pay  unless  it  is  in  full  funds; 
and  it  it  not  obliged  to  pay,  or  to  accept 
to  pay,  if  it  has  partial  funds  only;  for 
it  is  entitled  to  the  possession  of  the 
check  on  payment;  and,  indeed,  in  the 
ordinary  course  of  business,  the  only 
voucher  of  the  bank  for  any  payment  is 
the  production  and  receipt  of  the  check. 
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which  the  holder  can  not  safely  part 
with,  unless  he  receives  full  payment, 
nor  the  hank  exact,  unless  under  the  like 
circumstances.  The  holder  is  not  bound 
to  accept  part  payment,  even  if  the  bank 
is  willing  to  pay  in  part;  for  he  has  a 
claim  lo  the  entirety.'"  Industrial  Trust, 
etc..  Co.  v.  Weakley,  103  Ala.  «8,  15  So, 
K54,    855. 

"A  check  or  bill,  payable  to  order,  is 
authority  to  ihe  banker  only  to  pay  it 
to  the  payee,  or  to  a  person  who  becomes 
the  holder  by  a  genuine  indorsement." 
Russell  I'.  First  Nat.  Bank,  2  Ala.  App. 
343,  56  So.  868,  870. 

§  87.   Mode  and  Sufficiency  of  Pay- 
ment 

Where  a  check  indorsed  "For  deposit" 
is  deposited  by  a  customer  of  a  bank,  and 
the  amount  is  entered  in  his  pass  book 
to  his  credit,  against  which  he  draw! 
checks,  the  bank  becomes  more  than 
the  mere  agent  for  collection;  and  where 
instead  of  collecting,  the  bank  has  the 
check  certified  hy  the  drawee,  such  cer- 
tification is  a  payment,  as  between  the 
depositor  and  the  bank,  and  therefore 
the  deposit  is  subject  to  garnishment  for 
the  depositor's  debt.  National  Commer- 
cial Bank  v.  Miller,  77  Ala.  168,  54  Am. 
Rep.  SO,  cited  on  this  point  in  note  ii 
L.  R.  A.  185, 

§    68.   Liability  of  Bank  to  Drawer 

for  Kefuaal  to  Pay. 

A  hank's  failure  to  pay  a  check  of  a 
depositor  drawn  in  favor  of  another  does 
not  Tender  it  liable,  unless  the  check 
was  presented  at  the  proper  time  and 
place,  properly  indorsed,  and,  if  trans- 
ferred by  the  payee,  properly  indorsed 
by  the  transferee.  Harden  i'.  Birming- 
ham Irust  &  Savings  Bank.  55  So.  943, 
1  Ala.  App.  610. 
§  69.   Notes  Payable  at  Bank. 

A  depositor's  parol  direction  to  a  hank 
to  apply  his  deposit  in  payment  of  a  note 
payable  at  the  bank  is  sufficient  to  au- 
thorize such  application.  First  Nat. 
Bank  I'.  Hall,  24  So.  526,  119  Ala.  64. 
§   70.     Certified  Checks  or  Notes. 

Nature. — A  certified  check  has  a  dis- 
tinctive character  as  a  species  of  com- 
mercial paper,  the  certification  consti- 
tuting a  new  contract  between  the  holder 


and  the  certifying  bank;  the  funds  of  the 
drawer  are,  in  legal  contemplation,  with- 
drawn from  his  credit,  and  appropriated 
to  the  payment  of  the  check,  and  the 
bank  becomes  the  debtor  of  the  holder 
as  for  money  had  and  received.  National 
Commercial  Bank  v.  Miller  &  Co.,  77 
.Ma.  168. 

Presumption  from  Certification. — The 
statement  in  writing  upon  a  check  on  n 
bank,  payable  to  a  bearer,  hy  the  proper 
officer,  that  it  was  "good,"  is  prima  facie 
an  admission  by  the  bank  that  the 
money  drawn  for  is  in  the  bank,  subject 
to  the  order  of  the  drawer.  The  pre- 
sumption may  he  repelled  by  proof,  as 
that  the  admission  was  made  by  mistake. 
Smith  I'.  Branch  Bank  at  Mobile,  7  Ala. 
880. 

Liability  of  Bank. — The  liability  under 
which  a  hank  is  to  one  of  its  depositors 
upon  a  check  left  with  it  by  him  "for 
deposit,"  and  which  it  has  had  certified 
by  the  bank  upon  which  it  is  drawn, 
may  be  reached  by  process  of  garnish- 
ment. National  Commercial  Bank  v. 
Miller,  77  Ala.  168,  54  Am.  Rep.  50.  See 
post,    "Attachment    or     Garnishment,"    § 

117. 

S  71.  Payment  of  Forged  or  Altered  Pa- 
per. 
§  7S.  Liabilities  of  Bank  to  Deposi- 
tor, Payee,  or  Owner. 
Forged   Checks. — I  f     banks    on    which 
checks     were  drawn     had   no  notice     of 
fraud  in  procuring  their  issuance  by  the 
drawer,   they  are    not   negligent   in    hon- 
oring  them,   and   the   checks   are   not    in 
such    case    forgeries    in    such    sort    as    to 
render  the   banks  liable   for   paying   them 
when     sued    by    the     drawer.      Southern 
Hardware    &    Supply    Co.    v.    Lester,    53 

So.   328.   166  Ala.  86. 

Forged  Indorsement. — Payment  by 
the  bank  on  which  it  is  drawn  of  a  check 
with  the  payee's  indorsement  forged  is 
an  acquittance,  though  it  also  bears 
the  indorsement  of  other  banks  through 
which  it  has  passed;  it  having  used  no 
iligence  to  ascertain  whether  the  pay- 
■'s  indorsement  was  genuine,  and  not 
having  shown  the  other  banks  had  used 
any.  Russell  r.  First  Nat.  Bank.  3  Ala. 
App.  342,  56  So.  868,  cited  on  this  point 
note  in  38  L.  R.  A.,  N.  S.,  1113. 
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The  rule  that,  where  one,  by  repre- 
senting that  he  is  a  certain  other  per- 
son, induces  another  to  draw  a  check 
in  his  favor  in  the  name  of  the  person 
he  represents  himself  to  be,  the  drawer 
can  not  complain  of  its  payment  by  the 
bank  on  which  it  ia  drawn,  when  in- 
dorsed by  such  impositor  in  the  name 
assumed  by  him,  does  not  apply  where 
a  check,  payable  to  a  certain  person  is 
delivered  to  another  on  his  false  repre- 
sentation that  he  is  the  payee's  agent, 
and  is  paid  on  said  impositor's  forged 
indorsement  of  the  payee's  name.  Rus- 
sell V.  First  Nat.  Bank.  2  Ala.  App.  342, 

S6   So.  868. 

Hegligence    of    Depoaitor. — It     is     the 

duty  of  a  depositor,  by  himself  or  an 
authorized  agent,  to  examine  the  ac- 
count and  vouchers  or  checks  returned 
with  his  bank  book,  and  to  denounce 
any  check  that  has  been  forged;  and, 
where  such  examination  is  left  to  a 
clerk,  his  knowledge  will  be  the  knowl- 
edge of  the  depositor,  and  it  is  then  his 
duty  to  make  it  known.  The  fact  that 
such  clerk  was  the  forger  is  immaterial. 
First  Nat.  Bank  '.:  Allen.  100  Ala.  476. 
14  So.  335.  46  Am.  St.  Rep.  80.  27  L.  R. 
A.  426.  cited  on  this  point  in  note  in 
27  L.  R.  A.  635,  20  L.  R.  A.,  N.  S.,  82. 
Defenses. — In  an  action  against  a 
bank  on  a  cashier's  check  assigned  to 
plainiiRs.  pleas  that  plaintiffs,  or  one  of 
them,  procured  the  check  to  be  issued 
by  false  representations  as  to  the  s 
rity  given  or  to  be  given  to  the  bank  to 
secure  a  loan  by  the  bank  to  the  pay. 
ees  of  the  check,  which  the  check  rep- 
resented, and  that,  as  a  part  of  th( 
scheme  to  defraud  the  bank,  plaintiffs 
or  one  of  them,  had  the  check  indorsee 
and  assigned  to  him,  stated  a  complete 
defense.  Bank  of  Coffee  Springs  :■.  W. 
A.  McGilvray  &  Co.,  32  So.  473,  167  .Ma. 

408. 

Where  a  bank  claimed  that  a  cashier's 
check,  representing  a  loan,  had  been 
procured  from  it  by  plaintiff's  fraud  and 
then  transferred  to  plaintiff,  the  act  of 
the  bank's  cashier  in  taking  a  mortgage 
from  the  payees  of  the  check  to  secure 
a  loan,  which  the  check  represented,  did 
not  eslop  the  bank  from  setting  up  plain- 
tifTs  fraud  as  a  defense  to  the  check. 
Bank  i:  McGilvray  &  Co.,  167  Ala.  408, 
S2   So.  473. 


Measure  of  Liability. — In  an  action 
against  a  bank  to  recover  a  deposit,  it 
appeared  that  the  money  was  paid  out 
by  defendant  upon  checks  to  which 
plaintifFs  name.' was  forged  by  his  clerk; 
that  the  forgeries  covered  a  period  of 
months;  and  that  monthly  during 
this   period   defendant    furnished    plaintiff 

statement  of  his  account,  and  returned 
lim  all  checks  that  il  had  paid  on  the 
ccount.  Held,  that  the  bank  was  only 
iable  for  payments  made  before  the 
urnishing  of  the  first  monthly  statc- 
tient.  First  Nat.  Bank  v.  Allen,  100 
Ala.  476,  14  So.  335.  46  Am.  St.  Rep.  80, 
27  L.  R.  A.  426. 

Upon  plaintiff's  discovery  of  the  for- 
geries, he  caused  his  clerk's  arrest,  who 
then  had  upon  his  person  eight  forged 
checks,  and  defendant,  in  ignorance  of 
the  fact  that  it  had  been  paying  forged 
checks,  made  good  the  amount  of  the 
eight  checks  to  plaintiff.  Held  that,  as 
defendant  was  only  liable  for  payments 
made  before  the  furnishing  of  the  first 
monthly  statement,  it  could  counter- 
claim the  amount  made  good  to  plaintiff 
for  the  eight  checks.  First  Nat.  Bank 
T.  .^Ilen,  100  Ala.  476,  14  So.  335,  46  Am. 
St.  Rep.  BO,  27   L.  R.  A,  426. 

Though,  in  an  action  against  a  bank 
to  recover  a  deposit  paid  out  by  defend- 
ant upon  checks  to  which  plaintiffs 
name  was  forged  by  his  clerk,  it  ap- 
peared that  it  was  plaintiff's  custom,  on 
signing  a  check,  to  enter  the  amount 
and  number  of  Ihe  check  on  the  stub  of 
the  check,  and  that  the  checks  as  paid 
by  defendant  were  "raised"  by  the  clerk 
after  they  had  been  so  signed,  entered. 
and  numbered,  defendant's  liability  is 
not  to  he  determined,  the  checks  them- 
selves having  disappeared,  by  charging 
it  with  the  amount  a  check  as  paid  ex- 
ceeded Ihe  amount  as  entered  on  the 
stub,  where  the  evidence  showed  that 
the  clerk  made  out  several  checks,  and 
then  destroyed  them  because  the  signa- 
ture was  bad.  leaving  the  amount  on 
the  stubs;  and  that  plaintiff  was  unable 
to  distinguish  between-  the  genuine  and 
the  forged  stubs.  First  Nat.  Bank  V. 
Allen.  100  Ala,  476.  14  So.  335,  46  Am. 
St.  Rep.  80,  27  L.  R.  A.  426,  cited  on 
this  point  in  note  in  7  L.  R.  A.,  N.  S., 
7.6. 
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§§  73-75 


§   73.   OverdraftB. 

"Subject  to  some  exception,  it  is  a 
correct  general  proposilion,  that  a  bank 
bas  no  right  to  allow  drawers  of  checks 
to  overdraw  Iheir  balances,  and  pay 
checks  out  of  funds  of  other  depositors, 
or  the  money  of  the  stockholders.  Over- 
drawing, even  to  persons  of  good  stand- 
ing with  the  bank,  does  not  find  sanc- 
tion in  sound  usage,  except  under  spe- 
cial conditions.  Culver  v.  Marks,  122 
Ind.  5S4,  23  N.  E.  1086;  Bank  {■.  Wood- 
ward, 18  Pa.  St,  357,  As  to  overdrafts, 
Mr.  Morse  says,  there  is  power  in  the 
bank  to  allow  them;  that  a  customer  by 
negotiating  with  the  authorized  and 
proper  officials,  may  make  a  legal  and 
binding  arrangement  by  which  his  over- 
drafts to  a  certain  amount  named,  and 
under  the  circumstances  agreed  upon, 
shall  be  honored;  that  such  a  dealing  is 
in  the  nature  of  a  loan,  and  is  placing 
money  at  his  disposal  or  control.  1 
Morse,  Banks.  §  358."  Industrial  Trust, 
etc.,    Co.   T'.    Weakley,    103    Ala.    458,    15 

So.    854,    855. 

Bank  directors  may  allow  overdrafts, 
and  they  can  authorize  the  cashier  to 
do  so.  Wynn  r.  Tallapoosa  County 
Bank,   168   Ala.   469,   53   So.  238, 

§   74.   CertilicateB   of   Deposit 

Nature, — The  certificate  of  deposit  is 
evidence  of  money  had  and  received. 
Talladega  Ins.  Co.  r.  Landers,  43  Ala, 
IIS,  139, 

Code  18711,  I  2094,  provides  that  notes 
and  bills  payable  at  a  bank,  or  some 
other  designated  place,  are  commercial 
paper;  and  g  SlOO  declares  that  all  con- 
tracts other  than  hills  Of  exchange,  notes 
payable  at  a  bank,  and  paper  issued  to 
circulate  as  money  are  subject  to  all 
defenses  prior  to  notice  of  transfer. 
Held,  that  a  banker's  certificate  of  de- 
posit, payable  on  its  return  properly  in- 
dorsed, with  the  banker's  name  and  ad- 
dress at  its  heading,  contained  no  suffi- 
cient designation  of  a  place  of  payment 
to  render  it  commercial  paper,  and  hence 
it  was  subject  to  defenses.  Renfro  t'. 
Merchants'  &  Mechanic^'  Bank.  3;i  Ala. 
435,    3    So.    776,  ' 

Distinction  between  Issuing  Certifi- 
cates of  Deposit  and  Money. — "The 
power   of    issuing   certificates   of   deposit 


is  distinct  and  distinguishable  from  that 
of  issuing  paper  for  circulation  as 
money.  Certificates  of  deposit  may  be 
somewhat  assimilated  to  paper  money, 
in  their  susceptibility  of  transfer;  but 
they  are  different,  and  the  discrimina- 
tion between  them  is  as  easy  as  between 
ordinary  promissory  notes  and  bank 
bills."  Bliss  V.  Anderson,  31  Ala.  612, 
623.  See  post,  "Power  to  Issue  or  Cir- 
culate," §  100. 
§  79.   Special  Deposits. 

What  Constitutes, — A  bank  receiving 
certain  transfers  of  land  certificates 
with  instructions  to  deliver  them  to  a 
certain  person  upon  payment  of  a  certain 
sum,  is  not  a  gratuitous  bailee  thereof, 
and  must  use  ordinary  care  in  keeping 
them.  First  Nat,  Bank  v.  First  Nat. 
Bank,   22   So.  976,   116   Ala.   520. 

A  member  of  a  firm  made  a  deposit 
in  its  favor  of  his  own  money,  receiving 
therefor  a  deposit  slip  reciting  that  the 
deposit  was  to  be  protected  for  his  ben- 
efit by  compress  receipts  and  bills  of 
lading  sufficient  to  cover  the  amount, 
the  receipts  to  be  deposited  with  the 
bank  in  like  manner  as  other  similar  ac- 
counts. On  the  same  date  he  took  from 
his  firm  a  note  for  the  amount  of  the 
deposit,  payable  through  the  bank. 
Held,  that  the  note  was  simply  the  prom- 
ise of  the  firm  to  repay  the  money 
which  they  were  to  get  under  the  terms 
of  the  contract  between  the  bank  and 
the  depositor,  without  effect  on  the 
transaction  between  the  latter  and  the 
bank,  and  the  effect  of  the  whole  trans- 
action was  a  loan  from  him  to  the  firm 
on  their  note,  the  money  in  the  bank 
to  be  turned  over  to  them  when  they 
deposited  collateral  for  his  benefit,  so 
that  he  held  the  double  obligation  of 
the  firm  for  the  money,  if  the  firm  got 
it  from  the  bank,  and  the  obligation  of 
the  bank  not  to  let  the  firm  have  it  with- 
out the  collaterals.  First  Nat.  Bank  z: 
Henry,  49  So.  97,  159  Ala.  367. 

By  its  contract,  in  such  case,  the  bank 
agreed  in  substance  that  it  would  pro- 
tect the  deposit  for  the  benefit  of  the 
depositor  by  taking  from  his  firm  com- 
press receipts  and  bills  of  lading  suffi- 
cient to  cover  the  amount  thereof,  or 
that  it  would  have  and  hold  at  all  times 
either  that  amount  or  compress  receipts 
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or  bills  of  lading  deposited  by  his  firm 
sufficient  to  cover  it,  or  so  much  thereol 
as  the  bank  let  thetn  have,  and  it  was 
bound  thereby  unless  released.  First 
Nat.  Bank  v.  Henry,  159  Ala.  367,  49 
So.   97,    108. 

Distinction  between  General  and  &pt- 
dal  Deposits. — See     ante,    "In    General." 

§    58. 

Showing  Special  Deposit  to  Be  Gen- 
eral.— Though  a  banker  marks  a  credit 
in  a  customer's  pass  book  "Special 
Deposit,"  and  gives  her  a  form  of  check 
so  marked  by  him.  it  may  be  shown 
that  the  deposit  is  a  general  one.  Carr 
V.  State,  104  Ala.  43,  16  So.  155,  cited 
on  this  point  in  note  in  39  L.  R.  A,.  N. 
S.,    849. 

§  76.  Actions  bjr  Depoutora  or  Others 
for  Deposits. 
Grounds. — In  an  action  by  a  married 
woman  against  a  bank  for  money  had 
and  received,  the  following  facts  were 
disclosed:  A  check  was  drawn  payable 
to  the  order  of  the  plaintiff  and  deliv- 
ered to  her  husband.  The  husband  pre- 
sented the  check  at  the  defendant  bank 
unindorsed  by  the  payee.  Upon  his  at- 
tention being  called  to  this  fact,  the 
husband,  pretending  to  have  authority 
to  indorse  the  paper  for  and  in  the  name 
of  his  wife,  wrote  on  the  back  of  the 
cheek  his  wife's  name,  per  himself. 
Thereupon  the  defendant  bank  cashed 
the  check,  and  put  the  money  to  the 
credit'  of  the  husband.  Subsequently 
the  money  so  put  to  his  credit  was 
drawn  out  by  the  husband,  and  used  in 
the  payment  of  his  own  debts  and  for 
other  purposes  of  his  own.  The  hus- 
band was  without  authority  to  indorse 
the  check  for  and  in  the  name  of  his 
wife.  The  check  was  given  by  the  lender 
of  the  money  to  the  wife,  and  the  money 
collected  on  it  was  the  proceeds  of  a 
loan  which  was  secured  by  a  mortgage 
-upon  the  wife's  property,  which  mort- 
gage was  duly  executed  by  her.  The 
purpose  of  the  wife  in  obtaining  the 
loan  was  to  raise  money  to  pay  oil  her 
husband's  debt  and  enable  him  to  carry 
on  his  business,  and  she  knew  that  her 
husband  had  gotten  the  money  on  the 
loan  for  such  purpose.  Held,  that  the 
wife  can  not  maintain  an  action  against 


the  bank  for  money  had  and  received. 
First  Nat.  Bank  r.  Moragne.  128  Ala. 
157,   30   So.   628. 

Conditions  Precedent — A  formal  de- 
mand Is  a  condition  precedent  to  the 
maintenance  of  an  action  against  a 
banker  for  a  deposit,  which  must  be  al- 
leged in  the  complaint;  and  where  the 
money  counts  do  not  aver  a  demand, 
nor  any  excuse  for  not  making  it,  they 
are  insufficient.  Tobias  v.  Morris,  28 
So.  517,   136  Ala.   S35. 

"The  bringing  of  the  suit  does  not 
amount  to  a  demand  in  such  cases." 
Tobias  V.    Morris,    186    Ala.    535,    S8    So. 

SI 7,    530. 

Parties. — Where  a  banking  firm  is 
sued  to  recover  money  deposited,  a 
member  of  the  firm  can  not  intervene  as 
administrator  of  an  estate  claiming  such 
deposit,  under  Code,  §  S610.  giving  such 
righ-t  to  one  "not  a  party  to  the  suit, 
without  collusion  with  him."  Jackson 
V.  Jackson.  91  Ala.  292,  10  So.  31. 

Admissibility  of  Evidence.— In  an  ac- 
tion for  money,  it  appeared  that  plain- 
tiff's husband  had,  from  his  own  funds, 
made  a  deposit  in  plaintiff's  name  in  de- 
fendant bank,  and  received  the  pass 
book  which  plaintiff  got  possession  of 
before  her  husband's  death.  In  his  life* 
time  the  husband  had  checked  out  the 
money  without  plaintifTs  authority. 
Held,  thai  defendant  could  show,  as 
proving  no  completed  transfer  of  the 
money  to  the  absolute  ownership  and 
control  of  plaintiff,  that,  at  the  time  the 
deposit  was  made,  the  husband  instructed 
defendant  to  honor  either  his  own  or 
his  wife's  checks.  Anniston  Nat.  Bank 
r.  Howell,  22  So.  471,  116  Ala.  375. 

Where  H.,  falsely  claiming  to  be  F,'s 
agent,  delivered  to  R.  a  deed  of  land, 
F.'s  signature  to  which  as  grantor  was 
forged,  and  received  from  R.  a  check, 
payable  to  F.,  the  bank  on  which  it  was 
drawn,  being  sued  by  R.,  on  the  ground 
that  it  was  liable  for  payment  of  the 
check  on  the  forged  indorsement  of  F.'s 
name,  may  not  introduce  the  deed  in 
evidence  for  comparison  of  the  signa- 
ture thereto  with  that  of  the  indorse- 
ment of  the  check;  it  being  immaterial 
whether  or  not  they  are  the  same.  Rus- 
sell V.  First  Nat.  Bank.  2  Ala.  App.  342, 
96  So.  668. 
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5  76-78 


Sufficiency        of        Evidence. — Plaintiff. 

who  was  a  depositor  of  defendant  bank, 
denied  signing  a  certain  check  and  ob- 
taining the  money  thereon,  for  the  rea- 
son that  the  check  was  signed  with  her 
initials,  contrary  Co  her  custom;  and  an 
expert  witness  slated  that,  in  his  opin- 
ion, the  check  was  not  signed  by  the 
same  person  who  wrote  plaintiffs  signa- 
ture for  comparison,  admitted  to  be 
genuine.  The  bank's  cashier  and  one 
of  its  employees,  who  were  both  ac- 
quainted with  plaintiff,  testified  that 
ihcy  saw  her  sign  the  check  and  get  the 
money,  and  that  plaintiff  had  previously 
signed  checks,  in  her  dealings  with 
other  banks,  using  her  initials  only. 
Other  experts  testified  that  the  signa- 
ture was  genuine.  Held,  that  a  verdict 
finding  that  plainlifF  did  not  sign  the 
check  was  contrary  to  the  weight  of  evi- 
dence. People's  Sav.  Bank,  etc.,  Co.  v. 
Keith,  136  Ala.  469,  34  So.  935. 

Question  of  Fact.— Plaintiff  sued  de- 
fendants, bankers,  to  recover  on  a  de- 
posit, and  the  defense  was  payment. 
The  plaintifi  testified  that  she  took  a 
draft  which  had  been  sent  her,  and  with 
her  husband  and  J.  went  to  defendants' 
hank,  where  J.  or  her  husband  handed 
the  draft  to  the  receiving  teller,  asking 
that  it  be  deposited  to  plaintiff's  credit: 
that  the  teller  examined  the  draft,  and 
handed  it  back  to  [  ,  saying  that  plain- 
tiff must  indorse  it  first,  which  plaintiff 
did,  returning  it  to  J.,  who  handed  it 
to  the  teller;  and  that  nothing  else  oc- 
curred. Defendants'  teller  testified  that 
at  the  time  the  account  was  opened  he 
had  all  the  negotiations  with  plaintiffs 
husband,  and  was  not  aware  that  plain- 
tiff was  present;  that  plaintiffs  husband 
deposited  the  draft  to  plaintiff's  credit, 
and  stated  that  it  would  be  checked  out 
in  his  wife's  name  by  him;  and  that  the 
husband  wrote  in  the  record  of  signa- 
tures that  of  his  wife;  and  that  all  the 
money  then  or  thereafter  deposited  was 
paid  out  on  checks  signed  "B.  T.,  by  M. 
S.  T."  Held,  that  it  was  error  to  charge, 
if  the  jury  believed  the  evidence,  to  find 
for  defendants,  since  the  question 
whether  plaintiff  was  estopped  by  her 
conduct  from  disputing  her  husband's 
authority  to  draw  on  her  account  was 
a  question  of  fact  for  the  jury.  Tobias 
t'.   Morris,   28   So.   517,   126  Ala.   53S. 


(D)  COLLECTIONS, 
§    77,    Relation    between    Bank   and    De- 
positor  for   Collection. 

See  post,  "Title  lo  Paper  Received 
for  Collection,"  §  80. 

Relation  of  >  Principal  and  Agent. — A 
bank,  or  banker,  receiving  paper  for  col- 
lection, is  the  agent  of  the  creditor,  and 
not  of  the  debtor.  The  loss  resulting 
from  the  omissions  or  defalcations  of 
the  agent,  must  be  borne  by  his  prin- 
cipal, who  trusted  him,  and  not  by  those 
dealing  with  him  while  in  the  line  of 
his  duty  and  authority.  Moore  8l  Co.  i'. 
Meyer,    57    .\la.    20.    21. 

A  bank  which  receives  a  check  tor 
collection,  and  enters  the  value  of  it  as 
a  deposit  credit  to  the  owner,  is  an  agent 
for  collection,  and  if  the  collection  is 
made  the  relation  of  banker  and  depos- 
itor is  consummated,  and  if  the  bank 
fails  to  collect  through  his  own  fault  it 
is  liable  for  the  resulting  damages.  Jef- 
ferson County  Sav.  Bank  v.  Hendrix,  39 
So.  295,  147  Ala.  670,  1  L.  R.  A..  N. 
S„  346. 

A  holder  of  a  draft  sent  it  to  a  bank 
for  collection,  with  instructions  to  col- 
lect and  remit  the  proceeds  to  a  banker 
for  the  holder's  credit.  Held  that,  in 
view  of  the  instructions,  the  relation  be- 
tween the  bank  and  holder  was  that  of 
principal  and  agent,  and  not  that  of 
creditor  and  debtor  or  general  depos- 
itor, and  the  bank  could  not.  without  the 
consent  of  the  holder,  change  the  rela- 
tion by  any  conduct  in  dealing  with  the 
proceeds.  Hutchinson  v.  National  Bank 
of  Commerce.  4!   So.   143.  145  Ala,   196. 


§  7S.  Power  and  Duty  to  Hake  Collec- 
tions. 
Power  and  Duty  of  Bank. — "Not  only 
do  banks  organized  to  do  a  general  bank- 
ing business  have  the  power  and  author- 
ity to  receive  paper  for  collection,  but  it 
is  a  matter  of  common,  and  therefore  of 
judicial,  knowledge,  that  it  is  their  gen- 
eral usage  and  practice  to  engage  in  this 
branch  of  business;  and'  this  power  nec- 
essarily carries  with  it  authority  to  re- 
ceive collaterals  accompanying,  and 
given  to  secure  the  payment  of,  such 
paper,  to  be  delivered  to  the  debtor 
when  he  takes  up  the  paper."  First  Nat. 
Bank  {■.  First  Nat.  Bank,  116  Ala.  530, 
33  So.  976,  979. 
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"The  taking  of  paper  for  collection  is 
a  regular  and  customary  part  of  the 
banking  business,  to  engage  in  which  re- 
quires no  special  authorization  in  the 
bank  charter,  and  the  making  of  collec- 
tions by  a  bank  is  no  more  a  gratuitous 
undertaking  than  the  transaction  of  any 
part  of  its  business.  Whether  any  charge 
is  made  for  the  collection  or  not  in  a 
particular  case,  it  is  well  settled  that  the 
indirect  profit  and  benefit  derived  by  the 
bank  from  the  use  of  the  money  col- 
lected for  the  time  it  may  be  left  in  its 
hands,  the  advantage  of  seitting  its  ac- 
counts with  distant  banks  without  being 
compelled  to  send  money  to  and  fro  be- 
tween them,  and  the  development  and 
extension  of  its  business  by  serving  the 
convenience  of  its  customers,  constitute 
a  sufficient  and  valuable  consideration 
for  the  undertaking  to  collect  paper  left 
with  it  for  that  purpose.  •  •  «  The 
same  consideration  will  support  the  im- 
plied contract  of  bailment  with  respect 
to  the  papers  sent  for  collection,  and  col- 
laterals accompanying  it,  and  prevent  the 
bank  from  availing  itself  of  the  defense 
that  it  undertook  the  care  of  the  same  as 
a  mere  gratuitous  favor."  First  Nat.  Bank 
V.  First  Nat.  Bank,  116  Ala.  520,  22  So. 
976,  979. 

Where  a  bank  is  authorized  by  its 
charter  to  deal  in  bills  of  exchange,  and 
discount  notes  made  negotiable  and  pay- 
able at  the  bank,  with  two  or  more  good 
and  sufficient  securities,  it  may,  under 
this  power,  undertake  to  collect  bills  of 
exchange  on  other  places;  the  restriction, 
if  one,  extending  only  to  promissory 
notes.     Branch   Bank  v.  Knox,  1   .\la.  148. 

If  a  bank  is  authorized  by  its  charter 
to  receive  money  on  deposit,  qu;ere, 
whether,  under  this  power,  it  may  not 
lawfully  undertake  to  collect  moneys  on 
all  negotiable  commercial  securities, 
when  no  other  act  is  necessary  to  be 
done  than  to  forward  the  securities  to 
their  place  of  payment,  and  demand  and 
receive  the  money.  Branch  of  the  Bank 
V.  Knox  &  Co.,  I   Ala.  148. 

Power   and    Duty   of    Casbier   to 
ceive     Paper     for     Collection, — See  a 
"Collections,"   §  43. 
§  n.  Making,  Receipt,  and  Entry  of  De- 
pout  for  Collection. 

The  contract  of  agency  arising  from 
the  deposit  of  a   note    with  a    bank  for 


ollection,  and  an  entry  in  the  bank  book 
of  the  depositor,  is  not  revoked  by  can- 
celing the  entry  in  the  bank  book.  The 
only  effect  of  such  cancellation  is  to 
show  that  the  note  has  been  returned  to 
the  depositor,  who  is  authorized  to  deal 
with  it  as  he  pleases.  Bank  i'.  Huggins, 
3  .Ala.  206. 
§  BO.  Title  to  Paper  Received  for  CoUec- 

See  ante,  "Relation  between  Bank  and 
Depositor  for  Collection,"  g  77. 

A  bill  indorsed  "For  account,"  which 
has  been  remitted  by  one  bank  to  an- 
other, accompanied  by  a  letter  of  advice 
that  it  was  for  the  benefit  of  the  remit- 
ting bank,  remains  the  properly  of  the 
latter.     Williams,  Deacon  &  Co.  v.  Jones, 

77    Ala.    294. 

'here  a  draft  was  drawn  to  the  order 
of  the  cashier  of  a  bank  to  enable  it  to 
collect  the  same,  and  the  cashier  in- 
dorsed .it,  "Pay  to  the  order  of  M.  & 
Co.,"  and  signed  the  indorsement  in  his 
capacity  as  cashier,  and  inclosed  it  to 
M.  &  Co.  for  "collection  and  credit,"  M. 
&  Co.  took  the  paper  in  the  capacity  of 
a  collecting  agent  for  the  forwarding 
bank,  and  not  as  a  purchaser.  Josiah 
Morris  &  Co.  v.  Alabama  Carbon  Co.,  36 
So,   764.   139  Ala.   620. 

Plaintiff  purchased  a  car  load  of  hay 
from  B.,  who  drew  on  plaintiff  for  the 
price,  attaching  a  bill  of  lading  to  the 
draft.  The  draft  was  payable  "on  ihe 
arrival  of  car  of  hay"  to  the  order  of  C, 
"cashier,"  and  was  indorsed  "For  (he  col- 
lection account  of  Missouri  National 
Bank,"  and  was  collected  through  a  bank 
where  plaintiff  resided.  Plaintiff,  for 
cause,  rescinded  the  sale.  Held,  that  the 
Missouri  National  Bank,  in  an  action 
against  it  by  plaintiff  for  money  had  and 
received,  could  not  deny  being  the  owner 
of  the  draft,  not  on  the  ground  that  such 
denial  would  be  contradicting  a  written 
instrument  by  parol,  but  because  plain- 
tiff acted  and  acquired  his  rights  with- 
out knowledge  that  the  bank  was  only  a 
collecting  agent.  Eufaula  Grocery  Co. 
V.  Missouri  Nat.  Bank.  24  So.  380,  ilS 
Ala.  40S. 

g  81.  Authority  and  Acta  in  Making  Col- 
lection. 
S  as.  Banks  in  General. 

Effect  of  Cnatoros  and  Uaages. — A  cus- 
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torn  authorizing  a  bank  to  which  a  check 
is  sent  for  collection  to  send  it  to  Ihe 
drawee  for  collection  is  uti reasonable 
and  void,  and  the  bank  so  sending  it  is 
liable  for  any  damages  to  the  payee  re- 
sulting from  such  action.  Farley  Nat. 
Bank  r.  .Pollock  &  Bernheiraer.  39  So, 
612,  145  .Ala.  331,  117  Am.  Si.  Rep.  44. 
cited  on  this  point  in  note  in  18  L.  R. 
A..  N.  S..  442.  443.  See  ante,  "Customs 
and  Usages,"  §  33;  post,  "Failure  to  Col- 
lect." §  811. 
§  as. Agents  and  Correspondents. 

See   post,   "Failure    to   Collect,"   S   89. 

Power  to  Employ. — In  an  action  to 
recover  money  paid  by  mistake  of  fact 
on  a  draft  for  the  price  of  a  car  load  of 
hay,  where  the  draft,  which  was  sent  to 
a  bank  where  the  drawee  resided  for 
collection,  was  payable  "on  the  arrival  of 
car  of  hay,"  to  the  order  of  C,  "cashier." 
and  was  indorsed.  "For  collection  ac- 
count of  Missouri  National  Bank."  ihe 
principle  that  when  the  owner  of  a  se- 
curity deposits  it  for  collection,  in  a 
bank  located  remotely  from  the  place 
of  payment,  he  thereby  impliedly  au- 
thorizes such  bank  to  employ  another 
reputable  bank  located  at  or  near  the 
place  of  payment  to  make  the  collection, 
does  not  apply.  Eufaula  Grocery  Co.  i'. 
Missouri  Nat.  Bank.  24  So.  389,  118  Ala. 
408, 

Termination  of  Agency. — Where  a  for- 
warding bank  made  an  assignment  and 
ceased  to  do  business  prior  to  the  col- 
lection of  a  draft  sent  to  defendant  for 
collection,  such  assignment  lerminalc'i 
defendant's  agency  for  the  forwarding 
bank.  Josiah  Morris  &  Co.  c.  Alabama 
Carbon  Co.,  36  So.  764,  139  Ah.  620. 
§  84.    What   Constitutes   Collection. 

Where  it  was  the  course  of  busine;,? 
between  a  banker  and  his  customer  for 
the  bank  to  pay  all  claims  sent  for  col- 
lection out  of  the  customer's  deposits  if 
he  had  any.  charging  the  payment  in  the 
account  when  balanced,  and  a  particular 
claim  was  sent  for  collection,  to  pay 
which  and  others  the  customer  depos- 
ited money  in  bis  own  name  with  the 
banker,  with  directions  lo  pay  the  claims, 
the  customer  remained  liable  on  the  bill, 
if  the  banker  failed  before  thus  applying 
the  money,     Moore  v.   Meyer,  57  Ala.  20. 


§  86. In  General. 

Where  a  draft  was  drawn  in  favor  of 
the  cashier  of  a  bank  to  enable  the  lat- 
ter lo  collect  and  apply  the  proceeds 
thereof  to  the  drawer's  credit,  the  exe- 
cution of  such  draft  did  not  divest  the 
drawer's  equitable  ownership  of  the  debt 
for  which  the  draft  was  drawn.  Josiah 
Morris  &  Co.  t:  Alabama  Carbon  Co., 
36  So.   764.   139   Ala.  630. 

§  87. Insolvency  of  Collecting  Bank. 

Effect— The  mere  fact  that  a  bank  has. 
as  ageni,  collected  money  which  ii 
failed  to  account  for.  is  not  sufficient,  on 
the  bank  becoming  insolvent,  to  impress 
the  general  assets  with  a  trust  for  the 
payment  of  the  money.  Bank  of  Flor- 
ence i:  United  States  Savings  &  Loan 
Co..  104  Ala.  397.  le  So.  110.  cited  on 
this  point  in  note  in  32  L.  R.  A.  719. 

A  holder  of  a  draft  sent  it  to  a  bank 
for  collection,  with  instructions  to  col- 
lect and  remit  the  proceeds  to  a  banker 
for  the  holder's  credit.  The  drawee  of 
the  draft  paid  it  by  his  draft  on  a  third 
person,  which  was  sent  by  the  bank  to 
its  correspondent.  The  correspondent 
collected  the  money  from  the  third  per- 
son, and  afterwards  paid  the  proceeds 
to  the  assignee  of  the  bank,  which  was 
insolvent  at  the  time  it  received  the  draft 
for  collection.  Held,  that  the  holder 
traced  the  proceeds  into  the  hands  of  the 
assignee,  and  showed  that  such  proceeds 
constituted  trust  property  for  his  bene- 
fit. Hutchinson  i-.  National  Bank  of 
Commerce.  41  So.  143,  145  Ala.  196.  cited 
on   this   point   in  note   in  38   L.   R.  A..   N. 


§   88.   

Bank. 
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Insolvency     of     Tranatnitting 

prior  to  the  collection  of  a 
■  forwarding  bank   made  an  as- 

thc  drawer  of  the  draft  was 
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a  bank  forwarding  a  draft  for 
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the  draft  and  place  the  proceeds  to  the 
drawer's  credit,  such  letter  was  tiotice  to 
the  collecting  bank  that  the  drawer  was 
the  beneficial  owner  of  the  claim  sought 
to  be  collected,  notwithstanding  the 
form  of  the  draft  and  the  indorsement 
were  such  as  to  transfer  the  legal  title 
to  the  claim,  and  hence,  on  the  failure 
of  the  forwarding  bank,  the  collecting 
bank  was  not  entitled  to  credit  the  pr 
ceeds  of  the  draft  against  the  debt  of  the 
forwarding  bank  to  it.  Josiah  Morris  & 
Co.  V.  Alabama  Carbon  Co.,  36  So.  764. 
139  .Ma,  620- 
9  SS.  Failure  to  Collect. 

Liability  for  Failure  to  Collect. — A 
bank  which  receives  a  check  for  collec- 
tion and  fails  to  collect  through  its  own 
fault  is  liable  for  the  resulting  damages. 
Jefferson  County  Sav.   Bank  v.   Hendrix, 

147    Ala.   670.    39    So.   295. 

Where  a  bank,  with  which  a  check  was 
deposited  for  collection,  presented  it  for 
payment,  gave  notice  of  its  dishonor,  and 
charged  it  back  to  the  depositor,  it  was 
then  the  property  of  depositor,  so  that 
he  alone  could  Rle  it  against  estate  of 
bankrupt  bank  on  which  it  was  drawn, 
and  the  collecting  bank  can  not  be  held 
bound  to  have  filed  it,  and  liable  for  its 
full  amount,  on  the  ground  that  it  had 
made  the  check  its  own,  because  it  did 
not  return  it  to  the  depositor;  it  having 
at  all  times  remained  in  the  possession 
of  the  bankrupt  bank  and  its  receiver  in 
bankruptcy.  Hendrix  r.  Jefferson  County 
Sav.  Bank,  4.'i   So.   13B,   15.1  Ala.  636. 

Negligence  in  Sending  Paper  Directly 
to  Debtor. — "It  may  be  the  drawee  of  a 
check  is  not  a  suitable  agent  to  be  in- 
trusted with  its  collection;  and  it  may  be 
that  the  Bank  of  Commerce,  in  selecting 
the  banking  company  as  the  agent  to 
collect  the  check  and  to  remit  the  col- 
lection, rendered  itself  liable  to  the 
plaintiffs  for  whatever  of  loss  might  re- 
sult to  them  from  the  unsuitable  selec- 
tion." Lowenstein  v.  Bresler,  103  Ala. 
326.  328.  19  So.  880,  861;  Farley  Nat.  Bank 

!■.    Pollock.    145  Ala.  3S1,   39   So.   612. 

note  in  IB  L.  R.  A.,  N.  S„  44".. 

It  is  prima  facie  negligence  in  a  bank 
receiving  a  check  for  collection  to  send 
it  to  the  drawee  bank  for  payment,  es- 
pecially when  the  paper  is  a  cashier's 
check.     Jefferson    County    Sav.    Bank   i-. 


Hendrix,  147  Ala.  670,  39  So.  295,  1  1,.  R. 

.,    N.    S.,    246.    cited    on    this    point    in 

.te  in  18  L.  R.  A..   N.  S..  442. 

Failure  to  Present  or  Delay  in  Pre- 
senting Paper. — Where  a  bank,  on  pre- 
senting a  draft  which  it  has  for  collec- 
lion.  receives  a  check  drawn  on  a  bank 
n  the  same  place,  it  is  bound  to  present 
;he  check  on  the  same  day,  and,  failing 
.n  this,  is  liable  to  the  drawer  thereof 
for  the  loss  occasioned  thereby,  the  bank 
drawn  on  having  suspended  at  the  end 
of  the  day.  Morris  i'.  Eufaula  Nat. 
Bank,  106  Ala.  383,  18  So.  11. 

"The  plaintiffs  having  received  the 
check,  were  under,  the  duty  to  defendant 
of  making  due  presentment  of  it  for  pay- 
ment, and,  if  not  paid,  of  giving  due  no- 
tice of  its  dishonor.  Laches  in  the  per- 
formance of  this  duty,  resulting  in  loss 
or  damage  to  the  defendant,  to  the  ex- 
tent of  such  loss  or  damage  would  op- 
erate a  satisfaction  of  the  original  in- 
debtedness. But  if  there  was  not  loss  or 
damage,  the  laches  would  not  be  ma- 
terial." Lowenstein  r.  Bresler,  109  Ala, 
326,  32B,  19  So.  960,  861. 

Where  a  note  is  deposited  with  a  bank 
for  collection,  without  any  special  ar- 
rangement, it  is  the  duty  of  the  bank  to 
present  the  note  at  the  time  and  place 
fixed  for  payment,  and  to  take  such  steps 
as  are  necessary  to  fix  the  liability  of 
the  parties;  and,  in  case  of  neglect  of 
this  duty,  it  will  be  liable  for  the  actual 
loss  sustained  by  the  owner  by  reason  of 
the  neglect.  Bank  of  Mobile  f.  Hug- 
gins,  3  Ala.  206. 

Duty  to  Give  Notice  of  Nonpayment^ 
Check. — It  is  the  duty  of  a  collecting 
bank  to  give  the  depositor  notice  of  the 
dishonor  of  a  check  deposited  with  it 
for  collection.  Jefferson  County  Sav. 
Bank  v.  Hendrix,  147  Ala.  670,  39  So.  295, 
1  L.  R.  A.,  N.  S.,  246;  Lowenstein  i: 
Bresler,  109  Ala.  326,  328,  19  So.  860. 

Same — Note, — Where  payment  of  a 
note  is  refused  on  presentment  by  a 
bank  with  which  it  has  been  deposited 
for  collection,  the  bank  is  bound  to  no- 
tify the  owner  thereof,  in  order  that  he 
may  take  measures  for  his  own  security. 
Bank  of  Mobile  t.  Hiiggins,  3  Ala.  206. 
In  the  absence  of  any  local  custom,  it 
is  not  incumbent  on  the  agent  to  notify 
the    endorsers,    unless    he    is   directed    liv 
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his  principal  to  do  so;  nor  to  cause  the 
note  to  be  protested,  unless  this  is  nec- 
essary to  fix  the  liability  of  other  par- 
ties; or  to  give  his  principal  some  ad- 
vantage, which,  otherwise,  the  law  would 
not  accord  to  him.  Bank  v.  Huggins,  3 
Ala.  206. 

Same — Bill  of  Exchange.— >.^  bank 
which  receives  a  bill  of  exchange  for  col- 
lection is  bound  to  demand  payment  of 
the  maker,  and  to  cause  notice  of  non- 
payment lo  be  given  to  all  of  the  in- 
dorsers.      Branch      Bank    of    Alabama   :■. 


1  Ala. 


148. 


Where  Paper  Given  in  Pajrinent  la 
Not  Paid.— A  check  given  by  a  drawee 
of  a  draft  to  a  collectitig  bank  on  presen- 
tation of  the  draft,  being  only  condi- 
tional payment,  leaving  the  drawer  of 
the  check  liable  to  the  drawer  of  the 
draft,  where  the  bank  on  which  the 
check  was  drawn  failed  before  the  check 
was  presented,  payment  thereafter  by 
the  drawer  of  the  check  to  the  collect- 
ing bank  of  the  amount  of  his  debt  will 
not  prevent  his  suing  the  collecting  bank 
for  failure  to  make  timely  presentment 
of  the  check.  Morris  v.  Eufaula  Nat. 
Bank,  106  Ala.  383,  18  So.  11, 

Waiver  of  Neglect  of  Bank,— The  with- 
drawal From  a  bank  of  a  bill  of  exchange 
which  had  been  sent  in  for  collection, 
after  the  hank  had  failed  to  demand  pay- 
ment and  notify  indorsers  of  nonpay- 
ment, is  not  a  waiver  of  the  holder's 
right  of  action  against  the  bank  for  such 
neglect.  Branch  Bank  of  .Alabama  v. 
Knox.  1   Ala.   148. 

§  eo.  Actions  for  Negligence  or  Default. 
§  90  <1)  Nature  and  Form  of  Remedy. 

The  liability  of  a  bank  negligently 
(ailing  to  collect  a  check  received  for 
collection  is  enforceable  in  assumpsit,  for 
breach  of  its  implied  undertaking  to  use 
diligence  in  making  the  collection;  or  in 
case,  for  damages  resulting  from  negli- 
gence in  the  performance  of  duties  im- 
posed by  law.  Jefferson  County  Sav. 
Bank  V.  Hendrix,  147  Ala.  670,  39  So. 
B95,  1  L.  R.  A.,  N.  S.,  246.  See,  generally, 
the  title  ASSUMPSIT,  ACTION  OF, 
§  00  (3)  Pleading. 

Complaint. — A  complaint  in  an  action 
against  a  bank  negligently  failing  to  col- 
lect a  check  received  for  collection  which 


sets  up  the  common  counts  is  fatally  bad. 
Jefferson  County  Sav.  Bank  v.  Hendrix, 
147  Ala.  670,  39  So.  2B5.  I  L.  R,  A.,  N. 
S„  246. 

A  count  of  a  complaint  against  a  bank 
for  failure  to  present  plaintiff's  check  in 
lime  is  demurrable  where  it  fails  to  show 
any  damage.  Morris  v.  Eufaula  Nat. 
Bank,  106  Ala.  383,  18  So.  11. 

A  complaint  which  alleges  that  plain- 
tiff deposited  with  the  bank  a  check  for 
collection,  that  the  bank  agreed  to  use 
good  faith  in  the  selection  of  subagents 
for  collection,  that  the  bank  sent  the 
check  for  collection  to  the  drawee  bank, 
which  suspetided  without  paying,  and 
that  defendant  bank  by  proper  agency 
could  have  collected  the  check,  is  bad  on 
demurrer,  for  failing  to  allege  that  plain- 
tiff suffered  damages  from  failure  to  col- 
lect. Jefferson  County  Sav.  Bank  z: 
Hendrix,  147  Ala.  670,  39  So.  295,  1  L.  R. 
A.,  N.  S.,  246. 

A  complaint  which  alleges  a  deposit 
of  the  check  for  collection;  that  the 
check  was  presented  by  the  bank,  but 
was  dishonored,  of  which  dishonor  the 
bank  failed  to  give  plaintiff  any  notice 
until  nine  days  later,  when  it  mailed  him 
a  notice  which  he  received  two  days 
later,  at  which  time  the  drawee  bank 
had  failed;  and  that  because  of  want  of 
timely  notice  plaintiff  was  deprived  of 
an  opportunity  to  collect  the  check — is 
bad  on  demurrer,  for  failing  to  allege 
that  plaintiff  suffered  damages  from  the 
failure  to  collect.  Jefferson  County 
Sav.  Bank  *.  Hendrix,  147  Ala.  670,  39 
So.  295,  1  L.  R.  A.,  N.  S..  246, 
§  90  (3)  Evidence. 

Burden  of  Proof. — The  burden  is  upon 
a  bank  losing  paper  sent  to  it  for  collec- 
tion to  show  that  it  was  not  negligently 
lost.    First  Nat.  Bank  v.  First  Nat.  Bank, 

22    So.   976,   110  Ala.   520. 

Plaintiff,  suing  a  hank  for  the  ex- 
penses incurred  in  substituting  what  pur- 
ported to  be  transfers  of  land  certifi- 
cates, which  the  bank  negligently  lost, 
need  not  prove  the  execution  and  con- 
tents of  the  certificates.  First  Nat. 
Bank  V.  First  Nat.  Bank,  116  Ala.  530, 
33  So.  976. 

Sufficiency. — Plaintiff  sent  certain  pa- 
pers to  a  bank  by  mail,  and  in  reply  re- 
ceived  a   postal   card   acknowledging   re- 
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ceipt,  in  the  handwriting  of  a  clerk,  who 
was  under  the  cashier's  direction.  The 
card  was  a  printed  form  used  by  the 
bank  in  acknowledging  the  receipt  of 
papers,  and  had  the  cashier's  name 
printed  upon  it.  Held  sufficient  to  show 
that  the  papers  were  received  by  the 
cashier.  First  Nat.  Bank  v.  First  Nat. 
Bank,  22  So.  976.  116  Ala.  530. 
§  BO  (4)  Damages. 

Measure  of  Damages. — The  damaf^es 
which  the  holder  of  a  bill  Or  note  is  en- 
titled to  receive  of  a  bank  guilty  of  neg- 
ligence or  default  as  a  collecting  agent 
is  the  actual  loss,  which  is  prima  facie  the 
amount  of  the  bill  or  note  placed  in  its 
hands;  but  evidence  is  admissible  to  re- 
duce it  to  a  nominal  sum.  First  Nat. 
Bank  i;   Henry,  49  So.  97.  159  Ala,  367. 

Where  a  bank  neglects  to  fix  the  lia- 
bility of  the  parties  lo  a  note  or  bill  left 
with  it  for  collection,  it  is  liable  lo  the 
owner  for  the  actual  damage  sustained; 
and  it  rests  with  such  owner  to  show 
that  the  parties  discharged  are  solvent. 
and  that  the  party  or  parties  who  remain 
liable  are  unable  to  pay.  Bank  of  Mo- 
bile V.  Huggins,  3  Ala.  306;  Hendrix  v. 
Jefferson  County  Sav.  Bank,  153  Ala.  636, 
45  So.  136. 

The  liability  of  a  bank,  with  which  a 
check  is  deposited  for  collection,  for 
negligence  in  not  collecting  it  and  not 
giving  notice  of  nonpayment  till  after  the 
bank  on  which  it  was  drawn  suspended 
payment  because  of  insolvency,  is  only 
for  such  amount  as  the  depositor  will 
lose  thereby,  which  he  must  allege  and 
prove.  Hendrix  t:  Jetlerson  County  Sav. 
Bank,  45  So.  136,  153  Ala.  636. 

The  amount  of  the  recovery  in  an  ac- 
tion against  a  bank  for  its  negligent  fail- 
ure to  collect  a  check  received  for  col- 
lection is  not  necessarily  the  amount  of 
the  check,  for  the  owner  may  secure  alt 
or  a  part  of  the  debt  for  which  'ht  check 
was  given,  as  by  subsequent  voluntary 
or  enforced  payment  by  the  drawee  bank 
when  solvent,  or  by  dividends  when  in- 
solvent. Jefferson  County  Sav.  Bank  v. 
Hendrix,  39  So.  295,  147  Ala.  670.  1  L. 
R.  A.,  N.  S.,  246. 

"It  is  apparent,  that  a  mere  agency  is 
created  when  a  note  is  deposited  for 
collection,   and  we   find   it  difficult   lo  im- 


agine any  circumstances  which  can  cast 
on  one  standing  in  this  relation,  a  liabil- 
ity to  a  greater  extent  than  the  actual 
amount  o(  injury  sustained  by  the  prin- 
cipal. To  permit  a  recovery  for  more, 
would  be  to  inflict  damages  on  the  agent, 
as  a  penalty  far  his  misconduct  merely; 
and  beyond  the  damage  sustained,  the 
principal  would  seem  to  have  no  better 
title  than  an  indifferent  person."  Bank 
V.   Huggins,  3  Ala.  306,  313. 

If  a  bank  receives  a  bill  for  collection. 
and  omits  to  present  it  at  the  proper 
time  and  place,  for  payment,  and  a  loss 
is  sustained  in  consequence  of  this  omis- 
sion, the  bank  is  liable  to  the  extent  of 
the  loss.  Branch  of  the  Bank  v.  Knox 
&   Co.,   1   Ala.   148. 

"If  this  were  a  suit  between  the  plain- 
tiff and  the  Bank  of  Commerce,  founded 
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diligence  in  intrusting  the  check  to  the 
payee  for  collection,  the  measure  of  re- 
covery would  be  the  actual  loss  the  plain- 
tiffs had  suffered."  Lowenstein  v.  Bres- 
ter,   109  Ala.  326,  328,   19  So.   860.   86t. 

A  bank  negligently  losing  transfers  of 
land  certificates  sent  lo  it  lo  collect  the 
sum  for  which  they  were  given  as  col- 
lateral security  is  liable  for  the  expenses 
of  prosecuting  suits  to  establish  them, 
though  such  expenses  would  not  have 
been  necessary  if  the  sender  had  re- 
corded them  before  sending.  First  Nat. 
Bank  r.  First  Nal.  Bank.  33  So.  976,  116 
Ala.  530. 

One  sending  transfers  of  land  certifi- 
cates lo  a  bank  to  collect  the  sum  (or 
which  they  were  given  as  collateral  se- 
curity may  recover  of  the  bank  for  neg- 
ligently losing  them,  the  expenses  of 
procuring  substitutes,  consisting  of  legal 
advice,  an  investigation  of  land-office 
records,  a  trip  to  a  distant  city  to  obtain 
a  portion  of  them  from  the  only  person 
able  to  give  them,  and  the  costs,  ex- 
penses, and  attorney's  fees  paid  in  prose- 
cuting litigation  to  establish  the  other 
portion.  First  Nat.  Bank  t'.  First  Nat. 
Bank,  33  So.  976,   116  Ala.  530. 

Where  a  customer  of  a  state  bank,  lo- 
cated within  the  Confederate  States,  de- 
posited notes  and  drafts  with  it  for  col- 
lection at  various  dates  during  1861  and 
1862.  when  practically  no  circulating 
medium      except      Confederate     notes   ex- 
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isled   there,   giving   i 

the    kind    of    funds    to    be    received,    and 

made   no   demand   for   the   proceeds   until 

after  the  close  of  the  war,  he  can 

not  more  than  the  value  of  the 

due    in    Confederate    currency    when    the 

demand  was   made.     Henry  v.    Northern 

Bank  of  Alabama,  63  Ala.  537. 

(E)   LOANS  AND  DISCOUNTS. 

§  91.  In  General. 

Definition  and  Distinctions.— "The  term 
'discount,'  as  a  substantive,  signifies  the 
interest  allowed  in  advancing  upon  bills 
of  exchange  or  negotiable  securities;  and 
'to  discount  a  bill  is  to  buy  it  for  a  less 
sum  than  that,  which  upon  its  (ace  is 
payable.'"     Saltmarsh  r.   P.  &  M.  Bank. 

14   Ala.    668.   6T8. 

"The  terms  'discount'  and  'loan'  are 
employed  in  the  books  indiscriminately 
and  synonymously  in  all  cases  where 
compensation  for  the  use  of  money  ad- 
vanced is  retained  out  of  the  gross  sum 
at  the  time  of  the  advancement.  Thus, 
it  is  said:  'Discounting  or  loaning 
money,  with  a  deduction  of  the  interest 
in  advance,  is  a  part  of  the  general  busi- 
ness of  banking.'  etc.  2  Amer.  &  Eng. 
Enc.  Law,  p,  93.  And  a  discount  is  thus 
defined:  'By  the  language  of  the  com- 
mercial world,  and  the  settled  practice 
of  banks,  a  discount  by  a  bank  means, 
ex  vi  termini,  a  deduction  or  drawback 
made  upon  its  advances  or  loans  of 
money  upon  negotiable  paper,  or  other 
evidences  of  debt,  payable  at  a  future 
day,  which  are  transferred  to  the  bank. 
The  term  "discount,"  as  a  substantive, 
means  the  interest  reserved  from  the 
amount  lent  at  the  time  of  making  th< 
loan;  as  a  verb,  it  is  used  to  denote  the 
act  of  giving  money  for  a  note  or  bill  of 
exchange,  deducting  the  interest. 
Amer.  &  Eng.  Enc,  Law,  pp.  678,  679.  A 
distinction  between  'discount'  and  'loan: 
is  sometimes  enforced  by  the  terms  of 
statutes  obtaining  in  the  p: 
in  the  absence  of  any  element  of  this 
kind — whenever  the  words  stand  alone 
upon  the  signification  accorded  them  in 
the  general  law — every  loan  upon  evi- 
dences of  debt,  where  the  compensation 
for  the  use  of  money  till  the  maturity  of 
the  debt  is  deducted  from  the  principal 
and  retained  by  the  lender  at  the  time  of 


making  the  loan,  is  a  discount."     Young- 
blood  V.  Birmingham  Trust,  etc.,  Co.,  95 
Ala.  521,  12  So.  579. 
§  M.  Power  of  Discount. 

The  Tombeckbee  Bank  is  not  author- 
ized by  its  charter  to  discount  a  note. 
;s  it  be  expressed  on  the  face  of  the 
that  the  same  shall  be  negotiable  at 
such  bank.  United  States  v.  Fay,  9  Port. 
465. 

In  Excess  of  Charter  Provisions. — The 

fortieth  section  of  the  act  of  incorpora- 
of  the  State  Bank  of  Alabama,  de- 
claring it  unlawful  for  the  bank  to  dis- 
count or  purchase  a  bill  of  exchange  for 
3  larger  amount  than  $5,000,  is  directory 
;ly:  and,  if  they  do  discount  a  bill 
\  larger  amount,  the  contract  is  not. 
therefore,  void.  Bates  v.  State  Bank,  2 
Ala.  451. 
Although  the  issuance  of  bills  of  a 
ss  denomination  than  three  dollars  was 
prohibited  at  the  time  when  a  contract 
for  the  loan  of  the  bills  of  an  unchar- 
tered association  was  made,  yet  the  mere 
fact  thai  bills  for  less  than  three  dollars 
were  received  does  not  avoid  the  con- 
tract.    McGehee  v.   Powell,  8  Ala.  828. 

Effect  of  Insolvency. — Act  Feb.  13, 
1843,  for  the  final  settlement  of  the  af- 
fairs of  a  certain  bank,  after  declaring 
its  charter  forfeited  for  failure  to  pay  its 
debts,  and  providing  for  the  exhibition  of 
an  information  in  the  nature  of  a  quo 
warranto  by  the  solicitor  of  the  circuit 
court  on  the  requisition  of  the  governor, 
and  the  appointment  of  commissioners 
to  take  charge  of  its  effects,  with  power 
to  sue,  etc.,  provides  that  it  shall  be  lav/- 
ful  for  said  commissioners  to  submit  to 
arbitration  contested  claims,  either  those 
against  or  held  by  the  bank,  and  "to  com- 
pound any  doubtful  or  bad  debt,"  etc. 
Pamph.  Acts  1845,  p.  46,  provides  that 
the  trustees  may  use  the  corporate  name 
of  said  bank  in  the  collection  of  debts 
due  it,  and  may  use  all  the  modes  and 
powers  given  to  the  bank  by  its  original 
charter,  or  any  subsequent  act  of  the 
legislature,  for  the  collection  of  its  debts, 
in  the  same  manner  as  if  the  charter  had 
never  been  forfeited.  Held  that,  though 
the  statute  authorizes  the  bank  to  exert 
all  the  powers  conferred  by  the  charter 
for  the  purpose  of  collecting  its  debts,  it 
has  no  power  to  discount  or  purchase  a 
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bill  of  exchange  as  a  business  transac- 
tioo;  and  an  averment,  therefore,  in  a 
plea  in  an  action  on  a  bill  due  the  bank. 
that  such  bill  was  acquired  by  the  bank 
by  discounting  it  is  sufficient  prima  facie 
to  show  that  the  transaction  was  unau- 
thorized.   Saltmarsh  v.  Bank,  H  Ala.  668. 


Essential  Element— "One  material  el- 
ement of  a  discount  in  connection  with 
the  loan  ot  money  is  the  taking  out  of 
the  principal  sum,  and  the  retention  by 
the  lender,  at  the  time  of  the  loan,  of  the 
interest  charged  tor  the  use  of  the  prin- 
cipal." Planters.'  etc.,  Bank  i:  Goetter. 
108  Ala.  408,  19  So.  S4.  55.  See  ante.  "In 
General."   §   91- 

Effect  of  Usury.— The  amount  of  a 
thirty-days  draft,  made  by  S.  &  T.  on  de- 
fendant, and  payable  to  plaintiff  bank, 
was.  after  acceptance,  paid  by  plaintiff, 
less  1  per  cent  of  its  face,  which  was  re- 
tained as  compensation  for  the  money 
till  maturity.  Held,  that  the  transaction 
by  which  plaintiff  became  the  owner  of 
the  paper  was  a  "discounting,"  within  the 
meaning  of  Code  1886.  g  4140.  providing 
that  any  banker  who  discounts  any  note 
or  draft  at  a  higher  rate  ot  interest  than 
8  per  cent  is  guilty  of  a  misdemeanor. 
Youngblood    V.    Birmingham    Trust,   etc., 

Co.,  95   Ala.   531.   13   So.   579. 

Where  money  is  loaned  by  a  bank  at  a 
usurious  rate  of  interest,  and  notes 
taken  for  the  amount  of  the  principal  and 
interest,  payable  at  a  future  day,  the 
transaction  is  not  a  discounting,  within 
the  meaning  ot  Code,  §  4140,  prohibiting 
the  discounting  of  any  note  at  a  greater 
rate  of  interest  than  8  per  cent.  Plant- 
ers' &  Merchants'  Bank  v.  Goetter,  ]08 
Ala.  408,  19  So.  54.  See  post,  "Interest 
or  Rate  of  Discount,  and  Usury,"  g  SB. 

§  Si.  Collateral  Security. 

The  receipt  by  a  bank  ot  transfers  of 
land  certificates  was  within  the  scope  of 
the  ordinary  course  of  banking  business, 
where  they  were  transferable  by  indorse- 
ment, and  showed  by  the  indorsements 
thereon  that  the  sender  held  them  for 
collateral  security,  and  were  sent  with 
instructions  to  deliver  to  a  certain  per- 
son upon  receipt  of  a  certain  sum.     First 


Nat,   Bank  v.  First   Nat.  Bank.  33  So.  976, 
116  Ala.  520. 

§  »S.  Interest  or  Rate  of  Discount,  and 
Ustuy. 

See.  generally,  the  titles  INTEREST; 
USURY.  See  ante,  "Requisites  and  Va- 
lidity of  Loan  or  Discount,"  §  93. 

Method  of  Calculating  Interest— The 
rules  of  the  bank,  whereby  interest  is 
taken  in  advance,  and  taking  interest  on 
renewals  oi)  the  old  and  new  note,  both 
for  the  day  of  renewal,  and  also,  calcu- 
lating interest  for  a  day  as  l-3eoth  part 
of  a  year,  etc.,  are  legal;  being  sanc- 
tioned by  universal  banking  usage.  Lyon 
r.  Slate  Bank.  1  Stew.  443.  cited  on  this 
point   in   note   in  29   L.   R.   A.   763. 

A  discount  of  a  note,  made  by  calcu- 
lating the  interest  for  one  year,  and  mul- 
tiplying this  sum  by  the  number  of  years 
the  note  has  to  run,  and  deducting  the 
amount  thus  ascertained  from  the  amount 
of  the  note,  is  illegal,  whether  made  by 
a  bank,  or  by  an  individual.  Branch 
Bank  at  Mobile  v.  Sirother,  15  Ala.  51. 

What  Law  Governs. — Notwithstanding 
the  charter  of  the.  United  States  Bank  of 
Pennsylvania  prohibits  it  from  taking 
more  than  at  the  rate  ot  6  per 'cent  per 
annum  interest  on  its  loans,  yet  where 
It  enters  into  a  contract  of  loans  in  a 
state  where  laws  allow  a  greater  rate  of 
interest,  the  contract  will  not  be  vitiated 
if  the  bank  receives  the  rate  of  interest 
allowed  by  law  in  the  state  where  the 
contract  is  made.  Hitchcock  r:  United 
Stales  Bank,  7  Ala.  286. 

Rate  Allowable.— Though  the  interest 
to  be  taken  by  the  bank  is  limited  by 
statute  to  6  per  cent,  yet  there  is  no 
usury  unless  more  than  8  per  cent  be 
taken.     Lyon  i'.   Slate   Bank.  1   Slew.  442. 

Banks  can  not  discount  notes  or  bills 
at  the  rate  of  8  per  cent  per  annum,  hav- 
ing a  longer  period  to  run  than  twelve 
months;  nor  can  they  extend  a  debt  due 
them,  and  charge  interest,  by  way  of  an- 
nual discount,  in  advance.  They  may 
discount  a  bill  or  note  having  more  than 
twelve  months  to  run  by  ascertaining  the 
present  worth  of  the  note  or  bill  at  8 
per  cent  for  the  time  it  has  to  run. 
Branch  Bank  at  Mobile  v.  Strother.  15 
Ala.  51. 

Same— After  Haturity.— A  note  dis- 
counted  by  the   bank  carr 
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the  rate  of  8  per  cent  per  annum  after  its 
maturity.  Kitchen  v.  Branch  Bank  at 
Mobile,  14  Ala.  233;  Branch  Bank  at  Mo- 
bile z:  Strolher,  15  Ala.  51. 

An  agreement  entered  into  by  the 
bank  to  receive  payment  by  installments 
of  20  per  cent  annually,  but  without  con- 
sideration, has  no  effect  upon  the  rate  of 
interest  which  by  law  the  note  bears 
after  maturity.  Kitchen  v.  Branch  Bank 
at  Mobile,  14  Ala.  333. 

Contracts  Affected  bj  Change  of  Rate. 
—The  charter  of  the  Bank  of  Mobile  was 
in  force  until  1859,  and  allowed  7  per 
cent  discount.  In  1852  the  legislature 
passed  an  act  to  extend  the  privileges  of 
the  bank  for  twenty  years  beyond  the  ex- 
piration of  its  charter,  with  a  proviso 
that  it  should  not  take  more  than  6  per 
cent.  This  proviso  was  held  to  apply 
only  to  the  privileges  granted  by  the  ex- 
tension, and  not  to  affect  loans  made 
while  the  original  charter  was  in  force. 
Pearce  r.    Bank   of   Mobile.   33    \U.   693. 

Usury.— Where,  on  the  issue  whether 
plaintiff  was  guilty  of  reserving  interest 
in  excess  of  the  8  per  cent  allowed  by 
Code  1886,  g  4140,  to  bankers  for  discount- 
ing commercial  paper,  the  evidence  shows 
an  excess  of  five  cents  only,  the  maxim. 
"De  minimis  non  curat  lex."  obtains,  and 
the  issue  need  not  be  submitted.  Slaugh- 
ter V.  First  Nat.  Bank.  109  Ala.  157,  IB 
So.  430,  cited  in  note  in  56  L.  R.  A.  681. 

Code  1886,  §  4140.  made  it  a  misde- 
meanor for  any  banker  to  discount  any 
note  at  a  higher  rate  than  S  per  cent. 
Plaintiff  sued  to  have  a  mortgage  made  to 
defendant  canceled  as  a  cloud  on  her  ti- 
tlei  alleging  a  usurious  consideration. 
Held,  that  she  was  not  entitled  to  relief 
without  tendering  the  amount  actually 
borrowed,  with  lawful  interest,  since  the 
loan,  though  prohibited  by  the  act,  was 
not  in  itself  wrong,  and  he  who  asks  eq- 
uity must  do  equity.  Turner  v.  Mer- 
chants' Bank,  3S  So.  469,  126  Ala.  397. 

Since  Code  1886,  g  4140,  provides  that 
any  banker  who  discounts  any  note  or 
draft  at  a  higher  rate  of  interest  than  8 
per  cent  per  annum  is  guilty  of  a  misde- 
meanor, cashing  a  thirty-days  draft  at  a 
discount  of  1  per  cent  of  its  face  renders 
the  draft  absolutely  void,  and  defeats  an 
action  thereon  against  the  acceptor. 
Youngblood  V.  Birmingham  Trust  &  Sav- 


ings Co.,  95  Ala.  521.  12  So.  579,  SO  L,   R. 
A.  58,  cited  on  this  point  in  note   in  5  L. 
R.  A.,  N.  S..  87T. 
§  86.  Repaytnent  of  Loans. 

A  stockholder  in  a  bank  may  sell  or 
convey  slaves  by  mortgage  to  the  bank 
in  payment  of  a  debt  he  owes  the  bank. 
Governor  v.  Baker,  14  Ala.  652. 

Where  a  note  is  made  for  the  payment 
of  3  debt  due  a  bank  in  one,  two,  and  three 
years,  under  the  provisions  of  the  second 
section  of  the  act  of  1837,  it  does  not  be- 
come due  in  toto  upon  a  failure  to  pay  the 
first  installment.  Light  foot  v.  Branch 
Bank,  2  Ala.  345. 

§  97.  Actions  on  Loans  or  on  Paper  Dis- 
counted. 

Evidence  of  Discount, — "In  Findley  i'. 
State  Bank,  6  Ala.  244,  we  held  that 
when  the  hank  refused  to  discount  a  note, 
unless  additional  security  was  given,  the 
mere  possession  of  the  note,  no  addi- 
tional security  being  given,  was  not  evi- 
dence that  the  bank  had  afterwards  dis- 
counted it."  Colgin  t'.  State  Bank,  11  Ala. 
222,  227. 

A  banking  company  with  whom  a  for- 
eign bank  has  made  a  general  deposit  of 
bills  of  the  foreign  bank,  in  using  and 
paying  out  those  bills,  acts  tn  its  own 
right  as  with  its  own  money,  and  not  as 
the  agent  of  the  depositor.  There'ore,  in 
.in  action  by  the  local  bank  agains:  the 
indorser  of  a  bill  discounted  by  plaintiff 
with  the  foreign  bills,  defendant  can  not 
urge  that  plaintilT  violated  its  charter  by 
acting  as  the  agent  of  the  foreign  bank 
in  unlawfully  issuing  its  bills  for  circula- 
tion. Wray  r,  Tuskegee  Ins.  Co.,  34 
Ala.  58. 

Where  an  accommodation  drawer  of  a 
bill  of  exchange  did  not  know  that  the  ac- 
ceptor intended  to  discount  it  at  a  cer- 
tain bank,  and  was  not  present  and  took 
no  part  in  the  negotiation,  he  is  not  es- 
topped, in  a  suit  against  him  on  the  bill, 
to  deny  the  proper  organization  of  the 
hank.  Marion  Sav.  Bank  v.  Dunkin,  54 
Ala.  471. 

(F)    EXCHANGE,    MONEY,   SECURI- 
TIES. AND  INVESTMENTS. 
§  98.  Loans  and  Investments  by  Sank  for 
Others. 
In  an  action  against  a  bank  for  failure 
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to  take  warehouse  receipts  for  cotton 
and  bills  of  lading  as  collateral  security 
for  an  indebtedness  of  a  third  person  to 
plaintiff,  on  account  of  money  deposited 
by  plaintiff  to  pay  such  person  on  deposit 
of  collateral  for  plaintiff's  benefit,  it  could 
not  avail  the  bank  lo  show  thai  there  had 
been  a  shrinkage  in  the  value  of  cotton, 
unless  it  showed  that  it  had  taken  receipts- 
or  bills  sufficient  lo  cover  the  amount. 
First  Nat.  Bank  v.  Henry,  49  So.  97,  159 
Ala.  367. 

(G)  CIRCULATING  NOTES. 
§  99.  Nature  and  Requisitea, 

Bank  notes  issued  by  a  state  bank  are 
not  bills  of  credii,  within  the  meaning  of 
Const.  U.  S.  art.  J.  §  10,  prohibiting  any 
state  from  emitting  such  bills.  Owen  v. 
Branch  Bank,  3  Ala.  S58. 

Herchandise  Checks. — The  prohibition, 
in  Code,  g  4433,  of  the  emission  of  any 
paper,  etc.,  without  authority  of  law,  lo 
answer  the  purposes  of  money,  or  for  gen- 
eral circulation,  does  not  apply  to  a  pa- 
per of  the  form:  "Let  A.  have  dol- 
lars trade  at  store,"  dated  and.  signed,  and 
the  words  "'Not  transferable"  written 
across  its  face.    Durr  v.  State,  59  Ala.  24. 

§  100.  Power  to  Issue  or  Circulate. 

Meaning  of  "Issue"  and  "Circulate." — 
The  word  "issue,"  when  used  in  reference 

to  bank  bills,  is  the  antithesis  of  circula- 
tion. Chief-Justice  Marshall,  in  his  deci- 
sion in  the  case  of  Craig  v.  Missouri.  4  Pet. 
410  (7  L.  Ed.  903),  treats  "emit,"  in  that 
article  of  the  constitution  which  prohib- 
its a  state  "to  emit  bills  of  credit,"  as  sy- 
nonymous with  "issue."  Then,  to  "issue" 
bills  to  circulate  as  money  is  to  "emit" 
them — to  send  them  out.  It  is  an  act  ante- 
cedent to  the  circulation  of  the  bills,  and 
different  from  it.  If  the  bank,  by  loan 
or  deposit,  transferred  the  property  in  its 
bills  to  the  T.  Co.— deprived  itself  of  the 
ownership  of  the  bills,  and  made  them 
the  property  of  the  plaintiff;  and  the 
plaintiff  thereby  became  a  debtor  to  the 
bank  for  the  bills  so  received,  the  bills 
were  issued  by  the  bank  itself  when  they 
were  delivered.  When  they  passed  from 
the  bank,  and  became  the  property  of 
the  plaintiff,  they  were  issued,  or  emitted; 
and  the  subsequent  use  of  them  by  the 
plaintiff  was  a  circulation. 
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of  them.      Wray  v.  Tuskegee  Ins.  Co.,  34 
Ala.  58,  64. 

Certificates  of  Deposit. — In  Bliss  v.  An- 
derson, 31  Ala.  612,  623,  the  court,  in 
spe-king  of  certificates  of  deposit,  said: 
"The  power  to  issue  paper  which  may  be 
transferred,  is  not  a  power  to  issue  pa- 
per lo  circulate  as  money." 

The  charter  of  the  Gainesville  Insur- 
ance Company,  in  authorizing  the  com- 
pany to  receive  money  on  deposit,  "and 
to  give  acknowledgments  for  deposits  in 
such  manner  and  form  as  they  may  deem 
convenient  and  necessary  lo  transact  such 
business,"  does  not  authorize  the  com- 
pany to  issue  certificates  of  deposit  to 
circulate  as  money,  and  with  the  intent 
that  they  shall  so  circulate.  Bliss  v. 
Anderson,  31  Ala.  61S,  70  Am.  Dec.  511. 

Distinction  between  Issuing  Certificates 
of  Deposit  and  Money! — See  ante,  "Cer- 
tiRcales  of  Deposit,"  g  74. 
§  101.  Restrictions  upon  Issue  or  Circula- 

Power  to  Restrict. — The  legislature  has 
the  power  to  limit  at  all  times  the  issu- 
ance and  circulation  of  paper  currency, 
when  not  issued  under  previous  express 
authority.  State  v.  Stebbins,  1  Stew. 
299. 

Purpose  of  Restriction. — The  purpose  of 
the  statute  (Code  of  1876,  g  4433)  forbid- 
ding the  emission  of  change  bills  to  cir- 
culate generally,  as  money,  was  intended 
to  suppress  the  evils  of  an  unauthorized 
paper  currency.  Durr  v.  State,  59 
Ala.  24. 

The  statute  is  not  directed  against  pa- 
per of  any  particular  form  of  character. 
If  the  purpose  of  its  emission  be,  that  it 
shall  pass  and  circulate  generally  as 
money  for  an  indefinite  period,  it  falls 
within  the  statutory  prohibition.  Durr  *. 
State.  59  Ala.  34. 
§  lOS.  Deposit  of  Security. 

See  ante,  "Safety   Funds  and  Deposits 
of  Securities,"  g  5. 
§  103.  Unauthoriied  Issue. 

§  lOi.    Operation    and     Effect    of 

Notes. 

The  violation  of  its  charter  by  an  in- 
corporated bank,  in  circulating  as  cur- 
rency notes  or  bills  not  payable  on  de- 
mand, does  not  vitiate  a  contract  made 
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by  the  bank  wilh  other  parties,  involv- 
ing the  circulation  of  such  notes  or  bills. 
Cannon  v.  McNab,  48  Ala.  99. 


§  100.  ■ 


•  Criminal  Prosecutions. 


Nature  of  Offense. — To  constitute  the 
statutory  offense  of  making,  emitting,  or 
circulating  change  bills  to  be  used  as 
money  (Rev.  Code,  §g  3643,  3644),  it  is 
immaterial  what  name  was  given  to  the 
paper,  to  what  extent  it  was  circulated, 
what  considerations  of  convenience 
prompted  it.  or  what  benefit  accrued 
from  it  to  the  accused  or  any  one 
Norvell  v.  State,  50  Ala.  174. 

Intent. — It  is  the  purpose  for  which 
paper  is  issued  or  circulated,  and  the  ab- 
sence of  legal  authority  therefor,  and 
not  the  character  or  form  of  such  papei 
which  constitute  the  offense  denounced 
by  §  3643  of  the  Revised  Code;  and  al- 
though the  form  and  contents  of  such 
paper  may  be  evidence  to  establish  or 
negative  the  criminal  purpose,  such 
lawful  intent  is  not  inferred  therefrom 
as  matter  of  law,  but  is  a  question  of  fact 
for  the  determination  of  the  jury ;  and 
any  description  of  the  paper  identifying 
it  is  sufficient.     Barnett  V.  State,  84  Ala. 

579. 

On  a  prosecution  for  th'e  statutory  of- 
fense of  making,  emitting,  or  circulat- 
ing change  bills  to  be  used  as  money 
(Rev.  Code,  §|  3673,  3674),  the  criminal 
intent,  necessary  to  be  proved,  can  not  be 
avoided  by  showing  that  the  act  was 
done  through  indifference,  thoughtless- 
ness, or  mechanical  compliance  with  the 
orders  of  some  other  person.  Norvell  v. 
State,  50  Ala.  174. 

Indictment. — An  indictment  under  Rev. 
Code,  §  3643,  alleging  that  defendants, 
being  members  or  partners  of  a  private 
company  or  corporation  known  as  the 
Tallassee  Manufacturing  Company, 
emitted,  without  authority  of  law,  a  cer- 
tain paper  to  answer  the  purposes  of 
money,  or  for  general  circulation,  is  not 
bad,  on  demurrer,  in  not  setting  forth 
with  sufficient  certainty  whether  the  de- 
fendants are  charged  as  individuals  or 
as  a  private  corporation.  Barnett  v. 
State,  S4  Ala.  579. 

An  indictment  under  Rev.  Code,  g  3643, 
for  emitting  bills  to  circulate  as  money, 
is    not     bad,    on    demurrer,     because    it 


charges  the  defendants  disjunctively  as 
members  of  a  corporation  or  of  an  asso- 
ciation of  partnership.  Barnett  v.  State, 
S4  Ala.  S79. 

Evidence. — On  a  prosecution  under 
Rev.  Code,  g  3643,  for  emitting  change 
bills  to  circulate  as  money,  evidence  that 
the  paper  emitted  was  circulated  and  used 
as  money,  it  being  given  and  accepted  in 
exchange  for  merchandise  or  for  mar- 
ketable articles,  is  admissible  as  tending 
to  show  its  adaptation  to  circulate  and 
use  as  money.  Barnett  v.  State,  54  Ala. 
579. 

Instructions. — On  a  prosecution  under 
Rev,  Code,  g  3643,  "for  countersigning  a 
paper,"  etc.,  "issued  without  authority  of 
law  for  purposes  of  money,  or  for  gen- 
eral circulation,"  a  charge  that  the  de- 
fendant could  not  be  convicted  "unless 
there  was  proof  by  an  eyewitness  to  the 
signature,  or  proof  that  defendant  ad- 
mitted the  signature  to  be  his,  or  that  the 
signature  was  in  his  handwriting,"  is  er- 
roneous.    Jordan  v.  State,  45  Ala.  18B. 

Variance. — On  a  prosecution  under 
Rev.  Code,  %  3643,  for  emitting  change 
bills  to  circulate  as  money,  the  difference 
between  the  word  "cents,"  as  written  in 
the  paper  offered  in  evidence,  and  its  ab- 
breviation "cts.,"  as  written  in  the  indict- 
ment, is  not  a  material  variance.  Barnett 
V.  State,  54  Ala.  579. 

Question  for  July. — On  a  prosecution 
under  Rev.  Code,  g  3643,  for  emitting 
change  bills  to  circulate  as  money,  it  is 
proper  to  refuse  to  permit  a  witness  to 
state  the  purpose  for  which  the  paper 
was  emitted,  it  being  the  province  of  the 
jury  to  determine  from  the  evidence 
whether  it  was  issued  for  general  circula- 
tioti  or  for  the  purpose  of  money.  Bar- 
nett V.  State,  54  Ala.  579. 
g  IM.  Pigment  or  Reden^tion. 
§  107. In  OeneraL 

What  Constitutes. — The  surrender  to  a 
bank  agent  of  its  notes,  and  the  accept- 
ance from  him  of  his  draft  on  a  third 
person,  is  but  the  substitution  of  one  se- 
curity for  another,  and  does  not  extin- 
guish the  original  liability  on  the  notes, 
unless  the  draft  is  drawn  in  good  faith, 
and  accepted  as  an  absolute  payment 
and  discharge  of  the  notes;  and  even  if 
I,    through    the    fraud    of    the   agent. 
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accepted  as  an  absolute  payment,  the 
fraud  would  prevent  it  from  so  operat- 
ing.    Bank  of  St.  Marys  v.  St.  John,  85 

Ala.  see. 

S  108. Penalties  for  Failnre  to  Pajr. 

When  defendants  are  held  liable  on 
the  original  bank  notes  held  by  complain- 
ants, they  are  liable  only  for  the  amount 
of  the  bills  and  interest,  and  not  for  stat- 
utory  damages  on  a  draft  which  was  sub- 
stituted for  the  notes,  and  was  protested 
for  nonpayment.  Bank  of  St.  Marys  v. 
St.  John,  25  Ala.  566. 
9  109.  Liability  of  Stockholders  or  Offi- 

See  ante,  "Nature  and  Extent,"  §  14. 

An  officer  or  stockholder  of  a  foreign 
banking  corporation,  who  issues  and, puts 
in  circulation  its  notes,  is  individually  lia- 
ble for  their  payment.  Clay's  Dig.,  p. 
133,  §  3.  Bank  of  St.  Marys  v.  St.  John, 
25  Ala.  566. 

In  an  action  against  an  insolvent  bank 
and  its  stockholders  under  a  statute  mak- 
ing them  personally  liable  for  notes  is- 
sued by  it,  an  allegation  in  the  bill  that 
plaintiRs  were  the  holders  of  1200,000  in 
bills  purporting  to  have  been  issued  by 
the  bank,  payable  on  demand,  and  that 
they  presented  said  bills  for  payment  at 
the  bank,  and  payment  was  at  first  re- 
fused, and  then  made,  by  delivering  a 
draft  to  plaintiffs  on  a  person  claimed  to 
have  funds  of  the  bank,  but  payment  of 
which  was  thereafter  refused,  sufficiently 
shows  an  indebtedness  due  plaintiffs 
from  the  bank  and  its  stockholders  to 
sustain  an  attachment  issued  against  the 
bank  and  its  president,  who  was  the  prin- 
cipal stockholder.  Bank  of  St.  Marys  f. 
St.  John,  SS  Ala.  S66. 


Nature  and  Form  of  Remedy. — Code,  § 
ZIS1.  providing  that  "suit  may  be  brought 
on  a  bond,  note,  bill  of  exchange,  or 
other  mercantile  instrument  which  has 
been  lost  or  destroyed  by  accident,  and, 
if  affidavit  is  made  by  plaintiff  of  such 
loss  and  destruction,  and  the  contents 
thereof,  •  •  •  and  accompanies  the  com- 
plaint, it  must  be  received  as  presumptive 
evidence,  *  *  *  unless  defendant  under 
oath    denies  the   execution  of  the  bond, 
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note,  or  bill,  •  •  •  but  this  section  must 
not  be  so  construed  as  to  authorize  a 
suit  for  the  recovery  of  a  note  or  bill 
issued  by  an  incorporated  bank  to  pass 
as  money,  and  alleged  to  be  lost  or  de- 
stroyed," merely  furnishes  a  cumulative 
remedy,  and  does  not  abrogate  the  com- 
mon-law remedy  for  the  recovery  of  lost 
or  destioyed  bank  notes.  Bank  of  Mo- 
bile V.  Meagher,  33  Ala.  622. 

Nor  does  the  proviso  to  that  act,  de- 
claring that  "it  must  be  so  construed  as 
to  authorize  a  suit  for  the  recovery  of  a 
note  or  bill  issued  by  any  incorporated 
bank  to  parties  as  named  and  alleged  to 
be  lost  or  destroyed,"  amount  to  an  in- 
hibition to  an  action  at  law  on  such  note 
or  bill.  Bank  of  Mobile  v.  Meagher,  33 
Ala.  622. 

Where  a  bank  note  has  been  destroyed, 
thus  rendering  it  impossible  that  the 
bank  can  be  made  to  pay  it  a  second 
time,  the  owner  at  the  time  of  the  loss 
may  maintain  an  action  at  law  against 
the  bank  for  its  value,  and  need  not  go 
into  chancery.  Bank  of  Mobile  v.  Mea- 
gher, 33  Ala.  622. 

An  action  at  law  does  not  lie  against 
a  bank  to  recover  the  value  of  a  lost  note 
or  bill,  which,  passing  from  hand  to  hand 
by  delivery  merely,  and  which  might  be 
presented  to  the  bank  by  the  finder  for 
payment.  Bank  v.  Meagher  &  Co.,  33 
Ala.  622. 

A  recovery  may  be  had  upon  the  com- 
mon counts  in  assumpsit,  against  a  bank, 
for  the  value  of  notes  of  the  bank,  proved 
to  have  been  destroyed,  without  an  affi- 
davit of  toss  previous  to  the  institution 
of  the  suit.  Bank  of  Mobile  v.  Williams, 
13  Ala.  S44. 

Partiea.— The  holder  of  bank  bills  is- 
sued by  an  unchartered  banking  associa- 
tion, payable  to  the  persons  named 
therein,  or  bearer,  may  sue  the  bank  in 
his  own  name,  though  the  bills  are  not 
indorsed;  Act  June  30,  1837,  providing 
that  "all  bonds,  bills,  or  notes"  payable 
to  the  persons  named  therein,  or  bearer, 
shall  have  the  efifect  of  creating  a  lia- 
bility to  the  payee  only,  expressly  named, 
and  no  one  but  such  payee  or  his  in- 
dorsee "shall  have  a  right  to  maintain,  in 
his  own  name,  an  action  on  any  such 
bond,  bill,  or  note,"  applies  only  to  paper 
made  by  persons  in  the  course  of  their 
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ordina.ry  business  transactions,  and  not 
to  bank  bills.  Kemper  &  Noxubee  Nav- 
igation &  Real-Estate  Banking  Co.  v. 
SchiefTelin,  5  Ala.  493. 

Pleading. — It  is  sufficient  to  describe 
the  bills  as  14  $100  bank  bills  oE  that 
bank.  Bank  of  Mobile  v.  Meagher,  33 
Ala.  632. 

In  an  action  at  law  to  recover  from 
the  bank  ihe  value  of  destroyed  bank 
notes,  the  complaint,  in  describing  the 
notes,  need  not  aver  their  dates,  or  the 
time  when  they  were  payable.  The  court 
will  take  judicial  notice  of  the  fact  that 
they  were  payable  on  demand.  Bank  of 
Mobile  V.  Meagher,  33  Ala.  623. 

Burden  of  Proof. — In  an  action  to  re- 
cover the  value  of  destroyed  bank  notes, 
plaintiff  must  first  prove  the  existence 
and  destruction  of  the  notes,  and  adduce 
proof  of  their  contents.  Mere  proof  of 
their  aggregate  amount,  and  issue  by  the 
bank,  is  not  sufficient  to  authorize  a  re- 
covery. Bank  of  Mobile  v.  Meagher,  33 
Ala.  622. 

Damages. — Where  bank  bills  are  at  a 
discount,  but  the  bank  is  liable  to  pay 
them  in  gold  and  silver,  the  damages 
properly  accruing  on  the  breach  of  a 
contract,  of  which  such  bills  formed  the 
active  consideration,  can  not  be  reduced 
by  reason  of  the  depreciation.  Bell  t'- 
Real-Estate  Banking  Co.,  3  Ala,  77.  See 
the  title  DAMAGES. 

(H)  ACTIONS, 

§  111.  Capacity  to  Sue  and  Be  Sued. 

"The  act  of  1837,  legalizing  the  sus- 
pension of  specie  payments  by  the  banks, 
was  merely  intended  to  prevent  a  for- 
feiture of  their  charters,  and  to  save  them 
from  the  effects  of  the  penalty  conse- 
quent upon  the  refusal  to  pay  specie  on 
demand.  It  was  not  intended  to  prevent 
any  one.  who  thought  proper,  from  suing 
the  bank,  and  recovering  his  debt  in 
specie;  nor,  if  such  had  been  the  inten- 
tion, would  the  law  have  been  obliga- 
tory." Owen  V.  Branch  Bank,  3  Ala. 
258,  274. 

§  119.  Summary  Remedies. 
§  lis  (1)  In  General 

Remedj  Strictly  CoDstrued, — In  pursu- 
ing the  summary  remedy  given  to  the 
banks  by  the  Alabama  statute,  the  terms 


of  the  statute  must  be  strictly  observed. 
Logwood  V.  Planters',  etc..  Bank,  Minor 
33. 

The  summary  remedy  given  by  its 
charter  to  the  Branch  Bank  at  Mobile, 
to  recover  judgment  against  the  maker 
or  indorser  of  a  note,  on  thirty  days'  no- 
tice, must  be  strictly  construed.  Murphy 
V.  Branch  Bank  at  Mobile,  5  Ala.  421; 
Alexander  v.  Branch  Bank  of  Montgom- 
ery, S  Ala.  465. 

When  Api^uble, — Ihe  remedy  of 
judgment  on  summary  motion,  given  to 
parties,  bound  for  the  payment  of  any  bill 
of  exchange,  the  property  of  the  Bank  of 
Alabama,  or  any  of  its  branches,  by  Act 
1830,  %  S,  does  not  extend  to  ordinary 
business  paper,  but  is  confined  to  accom- 
modation paper  discounted  by  said  bank 
or    its    branches,      Edgerly    v.    Butler,    3 

Port.  344, 

The  eighteenth  section  of  the  charter 
of  the  Bank  of  Alabama,  authorizing  pro- 
ceedings by  and  against  it,  by  notice  and 
motion,  on  a  bill,  bond,  etc.,  does  not 
authorize  such  proceeding  by  an  agent  of 
the  bank  to  recover  stipulated  wages 
while  employed  as  such.  Wrigglesworth 
V.  State  Bank,  1  Ala.  322. 

Act  June  30.  1837,  giving  banks  the 
right  to  sue  under  their  charters  by  sum- 
mary remedy  on  bills,  notes,  etc.,  ap- 
plies only  to  such  as  are  acquired  after 
its  passage.  Levert  v.  Planters'  &  Mer- 
chants' Bank,  8  Port.  104, 

The  charter  of  a  bank  provides  that  if 
any  person  shall  be  indebted  to  the  cor- 
poration as  maker  or  indorser  of  any  note 
-expressly  made  negotiable  and  payable 
at  said  bank,  and  shall  delay  payment 
thereof,  the  bank  may,  after  giving  no- 
tice, move  for  judgment  and  execution. 
Act  June  30,  1S37,  provides  that  it  any 
person  shall  become  indebted  to  any  of 
said  institutions  (including  said  bank)  by 
note  or  other  contract  for  the  payment 
of  money,  and  shall  delay  payment 
thereof,  the  said  banks  may  sue  for  and 
collect  the  same  by  summary  remedy,  as 
in  other  cases  under  ihe  charter  of  said 
banks.  Held,  that  such  act  applies  only 
to  future  acquisitions  of  such  bank,  and 
therefore,  to  be  entitled  to  such  sum- 
mary remedy,  it  must  appear  either  that 
the  note  on  which  claim  is  made  was  ex- 
p  e^sly  made  negotiable  and  payable   at 
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said  bank,  or  that  it  was  acquired  after 
June  30,  1837.  Levert  v.  Planters'  & 
Merchants'   Bank,  8  Port   104. 

Under  the  statute  of  1837  "to  extend 
the  time  of  indebtedness  to  the  State 
Bank,"  etc.,  it  is  not  necessary  that  a 
)iote  should  be  negotiable  at  the  bank,  to 
authorize  the  bank  to  institute  the  sum- 
mary remedy  given  by  its  charter.  Han- 
cock V.  Branch  Bank,  5  Ala.  440. 

Where  a  note  is  payable  to  the  maker, 
and  is  not  indorsed  by  him,  and  the  holder 
is  a  bank,  it  can  not  maintain  proceed- 
ings by  notice,  under  the  statute,  on  the 
certificate  of  the  president  that  the  note 
is  bona  fide  the  property  of  the  bank. 
Lea  V.   Branch   Bank  of  Mobile,  8  Port. 

119. 

§  iia  <a)  Parties. 

See  ante,  "In  General,"  §  112  (1). 

Fardn  PlaintiS.— The  trustees  of  the 
Planters'  &  Merchants'  Bank  of  Mobile, 
appointed  under  the  act  of  184S,  were  au- 
thorized to  take  individual  notes  to  secure 
a  balance  due  to  the  bank  from  a  sus- 
pended bank  of  another  state,  and  to  in- 
stitute suit  thereon  by  the  summary 
remedy  of  notice  and  motion.  Jemison  v. 
Planters'  &  Merchants'  Bank,  23  Ala.  168. 

Parties  Defendant. — The  summary  rem- 
edy provided  by  statute  in  favor  of  banks 
will  not  lie  against  the  representative  of 
a  deceased  debtor  of  a  bank.  Andrews  v. 
Branch  Bank  at  Mobile,  10  Ala.  375. 

The  summary  remedy  given  by  its 
charter  to  the  Branch  Bank  at  Mo- 
bile can  not  be  used  against  the  repre- 
sentatives of  a  deceased  maker  or  in- 
dorsee Alexander  v.  Branch  Bank,  S 
Ala.  465. 

Where  a  bank  gave  notice,  under  the 
statute,  of  a  motion  for  judgment  against 
four  persons,  and  judgment  was  taken 
against  two  only  which  was  set  aside,  and  at 
a  subsequent  term  judgment  rendered 
against  all,  such  judgment  was  held  er- 
roneous as  to  all,  because  it  did  not  ap- 
pear that  a  motion  was  submitted  at  the 
first  term  for  judgment  against  all.  Craw- 
ford V.  Planters'  &  Merchants'  Bank,  4 
Ala.  313. 
9  lis  (3)  Notice  of  Motion. 

Functions  of  Notice, —  The  notice  is- 
sued at  the  suit  of  a  bank  requiring  its 
debtor  to  answer  to  an  allegation  of  in- 


debtedness is  process  to  bring  the  lat- 
ter into  court;  but,  after  the  motion  for 
judgment  has  been  submitted,  it  may  be 
regarded  as  a  motion  in  writing,  identify- 
ing the  debt,  to  which  the  defendant  may 
either  demur  or  plead  to  issue.  Griffin  v. 
Bank,  6  Ala.  908;  Jemison  V.  Planters', 
etc..  Bank,  17  Ala.  TS4. 

"It  has  heretofore  been  decided  by 
this  court,  in  the  case  of  Lyon  v.  State 
Bank,  1  Stew.  4*2,  that  the  notice  does 
not  occupy  the  place  of  a  declaration; 
that  it  is  principally  intended  to  bring 
the  defendant  into  court.  Indeed,  it  can 
not  be  considered  as  the  declaration,  be- 
cause it  is  the  act  of  the  plaintiff,  per- 
formed out  of  court — not  governed  by 
the  rules  which  control  the  pleadings  in 
a  cause.  Walker  v.  Bank,  4  Stew.  & 
P.  215,  320. 

In  proceedings  to  take  summary  judg- 
ment against  one  indebted  to  the  State 
Bank,  a  declaration  is  not  necessary, 
though  the  record  must  show  every  ma- 
terial fact  to  have  been  proven.  Lyon  v. 
State  Bank,  1  Stew.  442.  See,  also.  Bates 
V.  Planters',  etc..  Bank,  8  Port.  99. 

In  summary  proceedings  by  notice  and 
motion  against  bank  debtors,  this  notice 
serves  the  double  purpose  of  a  writ  and 
declaration,  and  prevents  the  statute  of 
limitations  from  creating  a  bar,  although 
the  motion  for  judgment  is  afterwards  de- 
layed. Stanley  v.  Bank  of  Mobile.  23  Ala. 
6S2. 

Fonn  and  Requisites. — This  summary 
process  by  notice,  etc.,  is  remedial,  and 
does  not  require  technical  nicety.  Branch 
of   State   Bank  v.   Harrison,   2   Port.  S40. 

A  notice  of  a  motion  for  summary 
judgment  by  the  State  Bank  and  the  cer- 
tificate of  indebtedness  are  sufficient  if 
they  identify  the  debt  with  reasonable 
certainty,  though  they  have  not  the  tech- 
nical precision  of  a  declaration.  Lyon 
V.  State  Bank,  1  Stew.  442. 

The  notice  which  the  statute  requires 
to  be  given  in  summary  proceedings  is 
sufficient  if  it  describe  the  debt  upon 
which  the  motion  is  to  be  made  with 
reasonable  certainty.  Colgin  v.  State 
Bank,  11  Ala.  223. 

A  notice  of  a  motion  for  judgment  in  a 
suit  by  a  bank  requiring  its  debtor  to 
answer  to  an  allegation  of  indebtedness 
need  not  be  dated,  unless  the  date  is  made 
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material  by  a  reference  to  it  as  indicat- 
ing the  time  when  the  motion  will  be 
made.     Griffin  v.  State  Bank,  6  Ala.  908, 

In  a  proceeding  by  a  bank  by  notice, 
the  notice  need  not  allege  that  the  debt 
is  due  and  unpaid,  if  the  note  or  bill  is 
set  out  in  bxc  verba,  from  which  it  ap- 
pears to  be  overdue.  Sale  v.  Branch 
Bank,  1  Ala.  439. 

Notice  of  a  motion  for  judgment  by 
the  Huntsville  Bank  must  be  under  its 
corporate  seal.  Logwood  v.  Planter's, 
etc..  Bank,  Minor,  23.  But  the  no- 
tice to  the  maker  or  indorser  of  a  bill  or 
note,  which  is  authorized  by  the  act  in- 
corporating the  Branch  of  the  Bank  of 
the  State  of  Alabama  at  Montgomery, 
need  not  be  under  the  corporate  seal. 
Branch  of  State  Bank  v.  Harrison.  3  Port. 
940. 

An  allegation,  in  the  notice  of  a  motion 
for  summary  judgment  in  favor  o(  the 
Slate  Bank,  that  the  president,  etc.,  are 
"holders  and  owners  of  the  bill"  of  ex- 
change sued  on,  is  tantamount  to  an 
averment  that  the  bill  is  the  property  of 
the  bank.  Walker  v.  Bank  of  Alabama.  4 
Stew.  &  P.  315. 

Under  the  act  of  December  4,  :b41, 
providing  that  all  notes,  bills,  etc.,  held 
by  the  State  Bank  or  Branch  Banks,  pay- 
able to  the  cashier,  may  be  sued  and  col- 
lected in  the  name  of  the  several  banks, 
in  the  same  manner  as  if  made  payable 
directly  to  such  bank  or  Branch  B.inks, 
a  note  payable  to  B.  G.,  cashier,  and  de- 
scribed in  a  notice  under  the  statute  by 
the  State  Bank  or  Branch  Banks,  is  suf- 
ficient to  show  that  the  title  is  in  the 
bank.  Crawford  r.  Branch  Bank  at  Mo- 
bile. 7  Ala.  383;  Blackman  v.  Branch 
Bank  of  Mobile,  8  Ala.  103;  Ewiu  tr. 
Branch  Bank,  14  Ala.  307,  314. 

In  a  summary  proceeding  by  notice 
and  motion  at  the  suit  of  a  bank,  where 
the  notice  recites  that  the  bank  will 
move  for  judgment  on  a  bill  dated  Jan- 
uary 4.  1840,  payable  six  months  after 
date,  and  (hat  "it  was  purchased  under 
the  first  section  of  the  act  of  1843,"  the 
recital  as  to  the  purchase  may  be  treated 
as  surplusage,  since  the  only  effect  of 
the  fact,  if  established,  would  be  to  en- 
title the  bank  to  a  penalty.  State  Bank 
V.  Dent,  IS  Ala.  187. 


In  a  suit  by  a  branch  of  the  State  Bank 
of  Alabama  against  one  of  its  debtors, 
I'pon  motion  and  notice  under  its  char- 
ter, the  notice  was  received  by  the  sher- 
iff in  April.  1842.  and  served  on  the  7th 
of  May  thereafter,  and  informed  the  de- 
fendant that  the  plaintiff  would  move 
for  judgment  against  him  "at  the  next 
term,"  etc.,  "to  be  holden,"  etc.,  in  1B41. 
In  .May,  1842.  the  defendant  appeared 
and  pleaded.  Held  that,  the  fair  infer- 
ence being  that  the  motion  was  to  be 
submitted  at  the  next  term  of  court  suc- 
ceeding the  time  when  the  notice  was 
issued,  so  much  of  the  notice  as  partic- 
ularized the  time  when  the  court  was  to 
sit  might  be  rejected  as  surplusajre. 
Crawford  v.  Bank  at  Mobile,  7  Ala.  209. 

Where  a  notice  of  a  motion  for  judg- 
ment in  favor  of  a  bank  states  the 
time  when  the  note  was  discounted,  so 
as  to  show  that  it  was  before  it  bears 
date,  this  statement,  as  it  is  unneces- 
sary, may  be  treated  as  surplusage. 
Griffin  v.  Bank.  6  Ala.  908. 

On  a  plea  of  non  assumpsit  to  a  no- 
tice by  a  bank  requiring  its  debtor  to 
answer  to  an  allegation  of  indebtedness, 
if  the  note  sought  to  he  recovered  is 
misdescribed  as  to  the  time  of  its  ma- 
turity, the  variance  will  be  fatal  to  the 
motion.    Griffin  v.  State  Bank,  6  Ala.  908. 

In  a  summary  proceeding  by  the  State 
Bank  against  its  debtor,  the  notice  al- 
leged that  the  drawer  and  indorser  were 
indebted  to  the  plaintiff  by  a  bill  of  ex- 
change, purchased  under  the  first  sec- 
tion of  the  act  of  1843,  and  informed 
them  that  a  motion  would  be  made 
against  them  for  the  amount  of  money 
due  and  unpaid  on  the  bill,  together 
with  the  interest  and  damages  at  the 
rate  of  30  .per  cent,  which  shall  have 
lawfully  accrued  thereon.  The  damages 
prescribed  by  the  statute  on  one  descrip- 
tion of  bill  to  which  it  referred  was  30, 
and  on  another  5.  per  cent.  Held,  that 
as  the  plaintiff,  upon  proof  of  default 
and  notice,  might  recover  at  least  S  per 
cent  damages,  the  notice  was  not  bad 
on  demurrer.  Riggs  v.  State  Bank,  11 
Ala.   183. 

The  acts  of  February  13,  1843;  for  the 
hnal  settlement  of  the  affairs  of  the 
Planters'  &  Merchants'  Bank  of  Mobile, 
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not  having  reserved  to  the  bank  the 
power  to  sue  after  the  forfeiture  o(  its 
charter,  but  having  vested  it  first  in  com- 
missioners, and  then  in  trustees,  tj  be 
by  them  exercised  in  the  name  of  the 
bank,  a  notice  in  its  name  against  one  of 
its  debtors,  which  fails  to  show  that  the 
proceeding  is  instituted  by  direction  or 
for  the  use  of  the  trustees,  is  bad  on  de- 
murrer. Jemison  v.  Planters'  &  Mer- 
chants' Bank.  IT  Ala.  764. 

S  lis  <4)  Who   Hay   Giv«. 

See  post,  '"Execution  and  Return  of 
Process,"  §  lia  (8). 

President  and  Directors.— In  a  sum- 
mary proceeding  for  judgment  at  the 
suit  of  a  bank,  a  notice  by  the  president 
"and  directors"  of  the  bank  is  sutHcient. 
where  its  charter  requires  the  notice  to 
be  given  by  the  president  of  the  bank. 
Crawford  *.  Slate   Bank,  5  Ala.  679. 

De  Facto  Prewdent.— A  notice  for 
judgment,  by  motion,  made  by  one  as- 
suming to  be  president  of  the  bank,  is 
sufficient,  whether  he  be  president  of  the 
bank  de  jure  or  not,  if  the  act  is  adopted 
by  his  successor,  who  is  legally  presi- 
dent of  the  bank.  Blackman  v.  Branch 
Bank  at  Mobile,  8  Ala.  103. 

Agent  of  President. — "The  charter  re- 
quiring the  president  of  the  bank  to  give 
notice,  does  not  contemplate  that  he 
should  do  it  in  person,  but  that  notice 
shall  be  given  under  his  direction." 
Blackman  v.  Branch  Bank.  S  Ala.  103, 
104. 

Attorney.— "In  Curry  v.  Bank,  8  Port. 
360,  3T3,  we  held,  that  the  notice  of  an 
intended  motion  for  judgment,  might  be 
given  by  an  attorney  of  the  corporation." 
Blackman  v.  Branch  Bank,  8  Ala.  103.  104. 
§  118  (S)  Length  of  Notice. 

The  statute  of  1821,  authorizing  sum- 
mary judgment  against  banks  on  ten 
days'  notice,  was  repealed,  as  to  the  time 
of  notice  by  the  charter  of  the  Branch 
Bank  at  Decatur,  requiring  thirty  days' 
notice.  Branch  Bank  v.  Jones,  5  Ala. 
487. 

In  a  summary  proceeding  by  motion 
at  the  suit  of  a  bank,  it  is  not  necessary 
that  the  notice  should  be  served  thirty 
days  before  the  commencement  of  the 
term   of   the   court,   or   that   the   motion 


should  be  made  on  any  certain  day,  un- 
less, perhaps,  the  notice  in  this  respect 
is  special.  Ttcknor  v.  Branch  Bank,  3 
Ala.    135. 

5  112  (6)  Objections  to  Notice. 

In  a  summary  proceeding  by  notice 
issued  at  the  instance  of  a  bank  against 
its  debtor,  the  notice,  after  it  has  served 
the  purpose  of  bringing  the  debtor  into 
court,  may  be  treated  as  a  declaration, 
to  which  the  defendant  may  either  de- 
mur or  plead.  Jemison  *.  Planters'  & 
Merchants'   Bank,   17  Ala.  754. 

Where  a  debtor  of  a  branch  of  the 
Slate  Bank  of  Alabama,  against  'whom 
the  summary  remedy  by  motion  for 
judgment,  provided  by  its  charter,  has 
been  prosecuted,  pleads  to  the  merits, 
and  a  verdict  and  judgment  are  ren- 
dered against  him,  an  objection  that  the 
notice  is  defective  can  not  be  allowed  if 
it  show,  prima  facie,  that  he  is  indebted 
to  the  plaintiff.  Crawford  v.  Bninch 
Bank  at  Mobile,  7  Ala.  309. 

g  lis  (7)  Amending  Notice. 

Where  the  notice  in  a  summary  pro- 
ceeding, under  the  statute,  by  a  bank. 
the  charter  of  which  has  been  forfeited, 
and  the  affairs  of  which  have  been  placed 
in  the  hands  of  trustees  for  settlement, 
is  defective  for  the  want  of  an  averment 
that  the  suit  was  instituted  by  author- 
ity of  the  trustees,  it  may  be  amended 
by  annexing  the  trustees'  certificate  to 
the  notice,  averring  that  the  bank,  "by 
its  trustees,  named  in  the  certificate  an- 
nexed hereto,  appointed  under  the  act 
therein  specified,  will  move,"  etc.  Jem- 
ison V.  Planters'  &  Merchants'  Bank,  23 
Ala.  168. 

§  lis  (8)  Execution  and  Return  of 
Process. 

The  agents  of  the  State  Bank  and  its 
branches,  appointed  under  the  statute, 
possess  the  same  powers  in  executing 
process  in  favor  of  the  bank  conferred 
on  sheriffs,  and  are  bound  to  observe 
the  same  rules.  Branch  Bank  at  Mo- 
bile V.  Darrington,  14  Ala.  192;  Morgan 
V.  Ramsey,  IS  Ala.  190. 

Such  notice  may  be  served  by  the 
sheriff  or  a  private  person.  Lyon  v. 
State  Bank,  1  Stew.  448. 
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The  act  of  1841  (Clay's  Di^.,  p.  118, 
g  86)  authorizes  the  Slate  Bank  and  its 
several  branches  to  appoint  an  officer  to 
serve  notices  and  writs  and  perform 
other  duties  which  hitherto  have  apper- 
tained to  the  office  of  sheriff.  Held,  that 
the  courts  will  ex  otHcio  take  notice  of 
the  returns  made  by  the  bank  agents  in 
the  same  manner  as  they  do  returns  by 
sheriffs.  Crawford  v.  Branch  Bank  at 
Mobile,  7   Ala.  3S3. 


See  post,  "Record  and  Judgment,"  § 
112  (12). 

Neceuity  of  Certificate. — To  sustain 
a  judgment  on  notes  recovered  by  the 
Huntsville  Bank,  or  the  Tombeckbee 
Bank,  on  motion  pursuant  to  the  provi- 
sions in  their  respective  charters,  the 
record  must  show  that  the  certificate  of 
the  president  was  produced,  stating  that 
the  bank  was  owner  of  the  notes.  Log- 
wood V.  Huntsville  Bank.  Minor  23; 
Duncan    v.    Tombeckbee    Bank,    4    Port. 

181. 

In  a  proceeding  by  motion  by  the 
Planters'  &  Merchants'  Bank  of  Mobile 
for  judgment  against  the  indorser  of  a 
note  held  by  it,  the  president  must  file 
a  certificate  that  the  debt  sued  for  was 
feally  and  bona  fide  its  property.  Bates 
V.  Planters'  &  Merchants'  Bank,  9  Fort. 
376.  See,  also,  Gazzam  v.  Bank  of  Mo- 
bile, 1  Ala.  36S. 

In  order  to  authorize  proceedings  by 
a  bank  on  a  note  by  notice,  the  cer- 
tificate of  the  president  of  the  bank  of 
the  indebtedness  of  defendant  must 
show  that  the  note  declared  on  is  bona 
fide  the  property  of  the  bank.  Roberts 
V.  Sute  Bank,  9  Port.  312. 

In  a  summary  proceeding  on  a  bank 
notice,  when  the  record  does  not  show 
that  the  certificate  of  the  president  of  the 
bank  was  produced  and  shown  to  the 
court,  it  has  no  jurisdiction,  and  the 
judgment  can  not  be  rendered.  Bates 
V.  Planters'  &  Merchants'  Bank,  8 
Port.  99. 

Filing  a  declaration  in  support  of  a 
motion  for  summary  judgment  by  a 
chartered  bank  is  unnecessary,  and  does 
not    so   alter   the   proceeding   as    to   dis- 


pense with  the  necessity  of  the  certifi- 
cate of  the  president  of  the  bank  that 
the  debt  is  bona  fide,  as  required  by  the 
charter.  Duncan  v.  Tombeckbee  Bank, 
4  Port.  181;  Bates  v.  Planters'  St  Mer- 
chants' Bank,  8  Port.  99,  102. 

Who  May  Make.— The  president  pro 
tern,  of  the  Branch  Bank  at  Mobile  may 
certify,  under  the  charter,  that  a  note 
sued  on  is  bona  fide  the  property  of  that 
branch.  Bancroft  f.  Branch  Bank,  1 
Ala.  230. 

To  authorize  the  rendition  of  judg- 
ment by  motion  in  favor  of  the  Planters' 
&  Merchants'  Bank  of  Mobile,  it  is  not 
sufficient  to  produce  to  the  court  the 
certificate  of  one  assuming  to  be  the 
president  of  the  bank,  or  a  commi,s- 
sioner,  under  the  act  of  1843,  that  the 
debt  is  the  property  of  the  bank,  but  the 
official  character  of  the  persons  assum- 
ing to  act  must  be  proved,  and  the  gen- 
uineness of  their  signature.  Crawford  v. 
Planters'  &  Merchants'  Bank,  6  Ala.  289. 
See  ante,  "Who  May  Give,"  §  112  (4). 

Time  of  Making. — On  motion  for 
judgment  by  a  bank  on  a  bill  of  ex- 
change, the  certificate,  required  by  stat- 
ute to  be  made  by  the  bank,  that  the 
bill  is  bona  fide  its  property,  may  be 
made  at  the  time  of  the  trial  or  at  any 
time  before  judgment.  Ford  v.  Branch 
Bank,  6  Ala.  286. 

Requisites. — In  a  summary  proceeding 
by  a  bank  against  one  of  its  debtors  to 
recover  the  amount  of  a  promissory 
note  as  authorized  by  the  special  act  of 
June.  1837,  the  certificate  of  the  presi- 
dent of  the  bank  as  to  the  title  of  the 
!note  must  identify  it  with  reasonable 
certainty  by  some  other  description  than 
by  merely  stating  its  amount.  Sale  v. 
Branch  Bank  at  Decatur,  1  Ala.  «3. 

Where  the  certificate  of  the  president 
of  the  bank  contains  no  reference  to  the 
instrument  sued  on,  other  than  its 
amount,  it  is  insufficient  to  give  the 
court  jurisdiction,  and  too  loose  and  in- 
determinate to  be  received.  Roberts  v. 
Slate    Bank,  9  Port.  312. 

Effect  of  Certificate.— The  certificate 
of  the  president  of  the  bank,  of  the  in- 
debtedness of  defendant,  is  conclusive 
as  to  the  right  of  the  bank  to  sue.  and 
prima  facie  evidence  of  the  genuineness 


■jGoogle 


i  112  (9)-112  (12) 


)  Banking 


265 


oi  the  signature.  Roberts  v.  State  Bank, 
9  Port.   312. 

In  a  summary  proceeding  by  notice 
and  motion  against  a  bank  debtor,  if  the 
proper  certificate  is  appended  to  the  no- 
tice that  the  note  is  really  and  bona 
fide  the  property  of  the  bank,  the  cer- 
tificate is  proof  of  the  jurisdictional  fact 
to  the  end  of  the  suit,  although  the  note 
is  sold  or  assigned  before  judgment. 
Jemison  v.  Planters'  &  Merchants'  Bank, 
S3  Ala.  168. 

On  motion  of  a  bank  for  judgment 
against  its  debtor,  the  certificate  re- 
quired by  statute  that  the  debt  is  bona 
fide  the  property  of  the  bank  is  intended 
merely  to  give  the  court  jurisdiction, 
and  can  not  cure  a  defect  in  the  notice. 
Jemison  v.  Planters'  &  Merchants'  Bank, 
17  Ala.  754. 

Use  as  EvidcDcc — On  motion  by  the 
Bank  of  Mobile  for  judgment,  the  cer- 
tificate of  the  president  of  the  bank  that 
the  note  sued  on  is  bona  fide  the  prop- 
erty of  the  bank  is  necessary  to  give  the 
court  jurisdiction,  but  can  not  be  used 
for  any  other  purpose,  or  looked  to  by 
the  jury  as  evidence.  Gazzam  v.  Bank 
of  Mobile,  1  Ala.  268. 

The  object  of  the  certificate  of  the 
president  of  the  bank  is  to  prove  prop- 
erty in  the  bank,  but  it  does  not  estab- 
lish the  debt.  Lyon  v.  State  Bank,  1 
Stew.  442. 

§  n«  (10)  Trial  by  Juiy. 

The  statute  authorizing  summary  pro- 
ceedings by  the  banks,  in  collecting 
claims  due  them,  re<tuires  the  court  to 
impanel  a  jury  to  try  the  issue,  where 
the  claim  is  contested.  Curry  v.  Bank, 
8  Port.  360. 
§  US  (11)  Borden  of  Proof. 

The  plea  of  non  assumpsit  to  a  notice 
of  a  motion  for  judgment  at  the  suit  of 
a  bank  requiring  its  debtor  to  answer  to 
an  allegation  of  indebtedness,  throws 
upon  plaintiff  the  onus  of  proving  the 
material  facts  stated  in  the  notice.  Grif- 
fin V.  State   Bank,  6  Ala.  908. 

S    lis  (II)    Record  and  Judgment. 

See  ante,  "Certificate  as  to  Indebted- 
ness of  Bank,"  §   112   (9). 

What     Record     Should     Show.— In     a 


summary  proceeding  on  a  bank  notice, 
everything  necessary  to  give  the  court 
jurisdiction,  and  to  sustain  its  judgment, 
must  appear  on  the  record.  Bates  v. 
Planters'  &  Merchants'  Bank,  8  Port.  99; 
Lyon  V.  State  Bank,  1  Stew.  442.  See, 
also,  Jemison  v.  Planters'  &  Merchants' 
Bank  of  Mobile,  17  Ala.  734. 

Where  a  judgment  by  default,  or  nil 
dicit,  is  rendered  upon  motion  in  favor 
of  a  bank,  the  record  must  show  the  li- 
ability of  the  defendant  for  the  debt  or 
demand,  and  that  the  facts  were  proved 
which  gave  the  court  jurisdiction.  An- 
drews V.  Branch  Bank  at  Mobile,  10  Ala. 
375. 

In  cases  where  bank  debtors  are  pro- 
ceeded against  summarily  by  notice,  the 
judgment,  whether  by  default  or  other- 
wise, must  show  affirmatively  every  fact 
necessary  to  give  the  court  jurisdiction; 
and  in  judgments  by  default  the  liability 
of  the  defendant  for  the  debt  must  be 
also  shown.  Curry  v.  Bank  of  Mobile,  8 
Port.  360;  Roberts  v.  State  Bank,  9  Port. 
312. 

"In  Smith  v.  Branch  Bank,  5  Ala.  86, 
it  is  said,  the  result  of  all  the  cases  in 
thi;  court,  where  judgments  had  been 
rendered  on  motion,  is,  that  when  the 
judgment  is  by  default,  it  must  appear 
by  the  judgment,  that  the  defendant  had 
(he  notice  which  the  law  requires,  and 
that  the  facts  were  proved  which  gives 
the  court  jurisdiction,  and  show  the  li- 
ability of  the  defendant  for  the  debt,  or 
penalty.  If  the  defendant  appear,  it  will 
be  evidence  of  notice,  and  if  an  issue  is 
made  up  and  submitted  to  a  jury,  it  is 
then  like  any  other  cause,  commenced 
in  the  ordinary  mode,  except  that  it  must 
appear  upon  the  record,  that  the  court 
had  jurisdiction  to  entertain  the  motion. 
See  Curry  v.  Bank,  8  Port.  360."  Riggs 
r.  Bank,  11  Ala.  J83,  186. 

To  charge  one  as  acceptor  of  a  bill  of 
exchange,  under  the  process  prescribed, 
by  which  the  State  Bank  takes  summary 
judgment  against  its  debtors,  the  record 
must  show  that  positive  proof  was  given 
that  he  accepted  the  bill.  A  default  in 
this  sort  of  cases  is  not  an  admission  of 
the  cause  of  action.  Walker  v.  Bank  of 
Alabama,  4  Stew.  &  P.  213. 

To  sustain  a  summary  judgment  of 
the     State     Bank     for    thirty     per     cent 
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damages  upon  the  dishonor  of  a  bill  of 
exchange,  it  must  be  shown  by  the  rec- 
ord that  it  was  purchased  by  the  bank 
to  make  a  remittance  in  payment  of  the 
state  bonds.  The  statement  of  a  fact 
from  which  such  an  inference  might  be 
drawn  is  not  sufficient.  Leigh  v.  State 
Bank,  10  Ala.  339.  See,  also.  Riggs  v. 
Slate   Bank,   11  Ala.   183. 

In  a  summary  proceeding  by  a  bank, 
the  judgment  entry,  if  the  judgment  is 
by  default,  must  show  a  legal  title  in  the 
bank  to  maintain  the  action;  and  if  the 
note  is  described  as  payable  to  A.  A., 
cashier,  or  bearer,  the  legal  title  will  not 
be  presumed  to  be  in  the  bank,  unless 
the  judgment  entry  avers  the  note  to 
have  been  indorsed  by  the  bank,  or  avers 
that  the  note  was  payable  to  the  bank 
by  the  name  of  A.  A.,  cashier.  McWal- 
ker  V.  Branch  of  State  Bank,  3  Ala.  153; 
Huntington  v.  Branch  of  State  Bank,  3 
Ala.    186. 

The  judgment  on  a  bank  notice  must 
disclose  that  the  instrument  sued  on  was 
negotiable  and  payable  at  the  bank. 
Sayre  v.  Bank  of  Mobile,  9  Port.  423; 
Ford  V.  Bank  of  Mobile,  9  Port.  471. 

To  sustain  a  judgment  by  default  on  a 
motion  by  a  bank,  under  .^ct  1837,  p.  9, 
authorizing  a  joint  judgment  against  all 
the  parlies  liable  on  any  bill  or  note  to 
the  Slate  bank  or  any  of  its  branches,  the 
liability  of  the  defendant  must  be  shown 
by  the  judgment  entry,  as  well  as  the 
notice  and  certificate  which  authorized 
the  court  to  exercise  the  summary  juris- 
diction. Clements  Hall,  Gindrat  & 
Steele  v.  Branch  Bank  at  Montgomery, 
1    Ala.    50. 

Notice  of  a  motion  for  judgment  must 
be  given  under  the  corporate  seal,  and 
the  record  must  show  that  the  president's 
certificate  was  produced,  and  was  under 
that  seal;  but  it  need  not  appear  that  the 
defendant  was  called  before  judgment. 
Logwood  V.   Huntsville   Bank.   Minor  33. 

Where  the  judgment  in  a  summary  pro- 
ceeding at  the  suit  of  a  bank  recites  that 
a  notice  and  certificate  as  to  ownership 
were  produced  to  the  court,  it  will  be  in- 
tended that  the  notice  and  certificate 
found  in  the  transcript  were  those  on 
which  the  court  acted.  Jordan  v.  Branch 
Bank  at  Huntsville,  5  Ala.  384. 


A  judgment  in  a  summary  proceeding 
at  the  suit  of  a  bank  against  the  drawer 
of  a  bill  of  exchange  is  sufficiently  cer- 
tain when  it  recites  that  the  bill  was  pre- 
sented for  payment  at  "maturity,"  with- 
out specifying  the  day.  Crawford  %'. 
Branch  Bank  at  Decatur,  6  Ala.  574. 

In  a  proceeding  by  notice  and  motion, 
at  the  suit  of  a  bank  against  its  debtor, 
if  no  issue  is  made  up,  and  a  verdict  is 
returned  for  the  plaintiff,  it  is  not  nec- 
essary that  the  judgment  should  affirm 
with  particularity  the  proof  of  every  fact 
which  was  necessary  to  have  authorized 
their  verdict.  It  is  enough  if  it  distinctly 
sets  forth  the  facts  which  are  essential  to 
the  exercise  of  the  summary  juris'diction. 
Riggs  -v.  State  Bank,  11  Ala.  163. 

Notice  as  Part  of  Record. — In  sum- 
mary proceeding  on  a  bank  notice,  the 
notice  issued  to  defendant  and  attached 
to  the  transcript  is  not  considered  as 
part  of  the  record,  so  as  to  show  the  bank 
entitled  to  recover  judgment  on  motion. 
Levert  v.  Planters'  &  Merchants'  Bank, 
8   Port,   104. 

Certificate  as  Part  of  Record.— In  a 
summary  proceeding  on  a  bank  notice, 
the  certificate  of  the  president  of  the 
liank,  appended  to  a  notice  to  de- 
fendant, attached  to  the  transcript, 
is  no  part  of  the  record,  unless  the  court 
has  acted  on  it.  Bates  v.  Planters'  &  Mer- 
chants' Bank,  8  Port.  89.  See,  also,  Curry 
V.  Bank  of  Mobile,  8  Port.  360. 

Judgment — Amendment — In  a  summary 
proceeding  by  a  bank  against  the  indors- 
ers  of  a  note,  the  notice  described  the 
note  as  payable  to  J.  C.  W.,  by  him  in- 
dorsed to  J.  W,  W.,  and  by  him  indorsed 
to  the  bank.  The  judgment  described 
the  note  as  in  the  notice,  except  that  it 
recited  that  it  was  indorsed  to  the  bank 
by  J.  C.  W.  Held,  that  the  misreeital 
was  amendable  by  a  re fe ranee  to  the  no- 
tice. Jordan  v.  BVanch  Bank  at  Hunts- 
ville. 5  Ala.  285. 

Where  a  judgment  is  rendered  in 
favor  of  "The  President  of  the  Bank," 
etc,  omitting  the  words  "and  Directors," 
which  are  a  part  of  the  corporate  name, 
the  omission  is  a  mere  clerical  mispri- 
sion, amendable  at  the  costs  of  plaintiff 
in  error.  Snelgrove  v.  Branch  Bank  at 
Mobile,  S  Ala.  395. 
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§  111  (13)   Review  on  Appeal 

In  a  summary  proceeding  at  the  suit 
of  a  bank  against  its  debtor,  an  appellate 
court  will  not  look  to  the  notice  ^ent  up 
with  the  record,  for  the  purpose  of  con- 
tradicting the  recital  in  the  judgment, 
where  there  has  been  no  contestation  in 
the  trial  court.  Snclgrove  V.  Branch 
Bank  at  Mobile.  5  Ata.  205. 

Where  the  record  in  a  suit  by  a  bank 
against  an  indorser  of  a  promissory  r 
by  motion,  recites  that  the  certificate  of 
W.  R.  H..  its  president,  was  produced 
that  the  debt  was  really  and  bona  tide 
the  property  of  the  bank,  and  no  objec- 
tion was  made  in  the  court  below  to  the 
testimony  by  which  the  fact  that  W.  R. 
H.  was  the  president  was  established.  i( 
will,  on  appeal,  be  held  sufficient.  Les- 
ter V.  Bank  of  Mobile,  7  Ala.  490. 

§  US.  Parties. 

§  114.  In  General 


See 
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§  lis. Use  of  Name  of  Bank  or 

ficer. 
Use  of  Name  of  Bank.— The  casei 
McWalker  v.  Bank,  3  Ala.  153,  and 
Smith  V.  Branch  Bank,  5  Ala.  26,  which 
decide  that  a  bank  can  not  maintain  an 
action  upon  a  note  payable  to  its  cashier, 
without  showing  an  indorsement  was 
determined  by  the  primary  courts,  and 
the  former  in  the  supreme  court  previ- 
ous to  the  passage  of  the  act  of  Decem- 
ber, 1841.  The  statute  declares  that  all 
notes,  etc.,  thus  payable  "may  be  sued 
and  collected  in  the  name  of  the  several 
banks,  ip  the  same  manner,  as  if  they 
had  been  made  payable  directly  to  the 
said  bank,  or  branch  banks  by  which  the 
paper  has  been  taken  or  discounted." 
Clay's  Dig.  112,  §  47.  In  Crawford  v. 
Branch  Bank,  7  Ala.  383,  it  was  held  un- 
der the  act  cited  that  a  note  payable  to 
"B.  Gayle,  Cashier,"  authorized  the 
branch  bank  to  sue  thereon,  and  the  in- 
ference was,  that  it  had  the  legal  title. 
Caldwell  V.  Bank,  11  Ala.  549,  551,  See, 
also,  the  early  case  of  Gazzam  v.  Bank, 
1  Ala.  268,  270,  where  it  was  held  that 
where  a  note  was  not  payable  to  the 
bank,  it  could  derive  a  legal  title  to  the 
instrument,  only  by  proof  of  an  indorse- 
ment, and   without   such   proof,  it   could 


name,  upon    the   note. 

Since  the  act  of  1841,  a'  note  payable  to 
the  cashier  of  a  bank  may  be  sued  on 
in  the  name  of  the  corporation.  Cald' 
well  V.  Branch  Bank  at  Mobile,  11  Ala. 
54B. 

Act  1841  (Clay's  Dig.,  p.  113,  §  47), 
declaring  that  a  note  payable  to  the  cash- 
ier of  the  State  Bank  or  Branch  Banks, 
may  be  sued  on  and  collected  as  a  note 
payable  to  the  bank,  applies  to  notes 
made  since  the  passage  of  the  act,  as  well 
as  to  those  which  had  been  executed  at 
the  time  of  its  passage.  Davis  v.  Branch 
Bank  of  Mobile,  12  Ala.  463. 

An  allegation  in  the  declaration  that 
the  note  sued  on  was  payable  to  A.,  cash- 
ier, or  bearer,  in  consideration  thereof 
the  defendant  promised  to  pay  the  plain- 
tiff, etc.,  is  sufficient,  upon  demurrer,  to 
show  that  the  bank  was  entitled  to  main- 
tain the  action,  under  the  statute  of  1B41. 
Erwin  v.  Branch  Bank  at  Mobile,  14  Ala. 
307. 

A  bank  may,  in  its  own  name,  recover 
on  a  note  payable  to  "Andrew  Arm- 
strong, Cashier,"  on  an  averment  that  it 
was  made  to  the  corporation  by  that 
name  and  description.  Smith  v.  Branch 
Bank   of   Mobile,   5   Ala.   26. 

A  bank  may  maintain  an  action  in  its 
own  name  upon  a  note  given  to  its  cash- 
ier, upon  an  averment  that  it  was  made 
to  the  corporation  by  that  name.  Smith 
V.   Branch  Bank  of  Mobile,  5  Ala.  26. 

The  State  Bank  may  sue  in  its  own 
name  on  a  lease  of  its  real  estate,  when. 
by  the  terms  of  the  lease,  the  rent  is  re- 
served to    it,    although  the  demise  is  in 


the 


:  of  1 


Mobile, 


Douglass  V.   Branch   Bank  i 
Ala.  659. 

A  bank  may  sue  as  payee  on  a  note 
payable  to  its  cashier,  alleging  either 
that  the  promise  was  made  to  the  cashier 
for  it,  or  that  the  cashier's  name  was 
used  by  adoption  for  that  of  the  bank. 
Darby  v.  Berney  Nat.  Bank,  97  Ala.  643, 
11  So.  861. 

Uae  of  Name  of  Holder  of  Legal  Title. 
— Where  the  bank  has  not  the  legal  title 
to  a  note,  it  may  sue  in  the  name  of  the 
person  who  has  the  legal  title  to  its  use. 
Moore  v.  Penn,  5  Ala.  135. 


■jGoogle 


Banks  and  BArfKiNC 


§  116,  Proceu  and  Appearance. 

Service  of  Process. — \n  agent,  ap- 
pointed by  the  Bank  of  the  Stale,  or  one 
of  its  branches,  under  the  statute  of  1843, 
to  execute  the  process,  is  the  sheriff  of 
the  bank,  and  is  invested  with  the  power 
and  authority  to  perform  the  duties  of 
his  office  by  deputy.  Draine  v.  Smelser, 
15  Ala.  423.    See  ante,  "Who  May  Give," 

§    112    (4). 

§  117.  Anachment  and  Garnishment. 

See,  generally,  the  titles  ATTACH- 
MENT; GARNISHMENT. 

Attachment. — Banks  may  proceed 
against  a  debtor  by  attachment.  Plant- 
ers' &  Merchants'  Bank  v.  Andrews,  8 
Port.  404. 

The  right  conferred  on  the  .-Alabama 
banks  to  sue  out  attachment  in  the  county 
of  their  location  is  a  privilege  conferred 
on  them,  and  does  not  abridge  the  power 
they  previously  possessed  of  suing  out 
attachments  in  the  county  of  the  resi- 
dence of  the  defendant.  Pearson  v. 
Gayle,  11  Ala,  278. 

Under  Act  1840,  §  i.  authorizing  the 
State  Bank  and  its  branches  to  take  out 
attachments  on  the  oath  of  an  officer, 
etc..  and  §  3,  providing  that  "said  banks 
are  hereby  severally  authorized  to  take 
out  attachments  according  to  the  first 
section  of  this  act,  on  the  application  of 
any  indorser  or  surety  to  the  bill,  note 
or  other  demand,  and  on  satisfactory 
showing  of  such  indorser  or  security, 
oath  or  otherwise,  that  either  of  the 
grounds  specihed  in  this  act  exists,"  an 
officer  of  the  bank  need  not  reaffirm  the 
ground  stated  by  an  indorser  or  security; 
but,  if  the  showing  is  satisfactory  to  the 
bank,  and  the  oath  is  sufficient  in  form, 
and  duly  made,  the  bank  may  take  out  an 
attachment  thereon,  as  provided  in  S  1- 
Faver  I/.  State  Bank,  10  Ala.  616. 

Gamisbiiient. — A  bank  may  be  gar- 
nished by  a  creditor  of  a  depositor  with- 
out first  demanding  payment,  of  the  bank, 
of  the  depositor's  debt.  Birmingham 
Nat.  Bank  *.  Mayer,  104  Ala.  634,  16  So. 
530.  See  ante,  "Certified  Checks  or 
Notes,"  §  70. 

§  IIB.  Pleading. 

Illegal  Circulation  of  Notec— In  an 
action  on  a  bill  of  exchange,  brought  by 


a  corporation  having  power  "to  purchase, 
discount,  and  sell  bills  of  exchange,"  and 
prohibited  from  making  or  issuing  any 
bills,  etc.,  to  circulate  as  money,  the  plea 
alleged  that  plaintiff  procured  from  a 
foreign  bank  a  loan  or  deposit  of  a  large 
amount  of  its  notes  for  the  unlawful  pur- 
pose of  putting  said  notes  in  circulation  in 
this  state,  "under  an  express  agreement 
that  said  bank  should  redeem  said  notes 
as  the  same  shall  be  returned  to  the 
counier  of  said  bank  by  which  they  were 
issued;"  that  plaintiff,  with  the  bank  notes 
thus  obtained." made  discounts,  purchased 
bills,  and  did  other  business  pertaining 
to  banking,"  and  put  said  notes  into  cir- 
culation as  money:  that  th'e  bill  of  ex- 
change sued  on  was  made  for  the  benefit 
of  defendant,  "and  with  intent  to  have 
the  same  discounted  by  plaintiff,  either 
with  said  foreign  bank  bills  or  some  other 
bank  bills,  as  plaintiff  might  see  fit  and 
proper;"  that  it  was  presented  at  plain- 
tiff's banking  house  for  discount,  "and 
was  then  and  there  discounted  by  plain- 
tiff with  said  foreign  bank  bills;"  that 
plaintiff,  in  thus  using  said  foreign  bank 
bills  in  the  purchase  and  discount  of  said 
bill,  "did  emit  and  put  them  into  circu- 
lation in  this  state;"  and  that  this  was 
the  only  consideration  given  by  plaintiff 
for  said  bill  of  exchange.  Held  that, 
though  Code,  §  939,  provides  that  no 
foreign  corporation  invested  with  the 
privilege  of  banking  must  exercise  the 
same  by  agent  in  this  state  except  by  the 
exclusive  use  of  gold  or  silver  coin,  etc., 
yet  that  the  plea  did  not  show  any  ille- 
gality of  consideration  for  the  contract 
by  which  plaintiff  obtained  the  b^ill  of  ex- 
change, the  averments  not  being  sufficient 
to  show  the  existence  of  an  agency  be- 
tween plaintiff  and  the  foreign  bank, 
within  the  meaning  of  said  section,  nor 
a  violation  of  plaintiff's  charter.  Wray 
V.  Tuskegee  Ins.  Co.,  34  Ala.  58. 

Plea  of  Estoppel— Where,  in  an  action 
against  a  bank  on  a  cashier's  check  trans- 
ferred to  plaintiff,  the  bank  pleaded  plain- 
tiff's fraud  in  procuring  the  check,  rep- 
lications not  denying  the  fraud,  nor  con- 
fessing and  avoiding  the  effect  thereof, 
but  alleging  that  after  the  check  had 
been  transferred  to  plaintiff  he  had.  in 
consideration  thereof,  released  the  pay- 
ees from  their  indebtedness  to  him  and 
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delivered  up  a  note  and  mortgage  se- 
curing the  indebtedness,  and  that  defend- 
ant's ashier  procured  from  the  payees  of 
the  check  a  note  and  mortgage  to  a  part- 
nership of  which  the  cashier  was  a  mem- 
ber to  secure  the  loan  made  by  the  bank 
evidenced  by  the  check,  and  that  the  bank 
was  therefore  estopped  from  setting  up 
such  fraud,  or  that,  after  discovering  it, 
defendant  had  ratified  the  transaction, 
were  insufficient  and  demurrable.  Bank 
of  Coffee  Springs  v.  W.  A,  McGilvray  & 
Co.,  52  So.  473,  167  Ala.  408. 

§  118.   Evidence. 

Admissibility'— Where  a  bank  does  not 
hold  the  legal  title  to  a  note,  and  sues  in 
the  name  of  the  person  who  has  the  le- 
gal title  to  its  use,  evidence  that  the  bank 
has  no  interest  in  the  note  is  not  relevant 
unless  offered  as  the  foundation  of  a  de- 
fense against  the  real  owner.  Moore  v. 
Penn,  6  Ala.  135. 

An  indorsement  on  a  note  of  the 
sum  for  which  it  was  discounted,  and  the 
date  of  the  discount,  is  an  admission,  on 
the  part  of  the  bank  discoanting,  of  the 
sum  lent  upon  the  note,  of  which  the  de- 
fendant may  avail  himself;  as  otherwise 
the  inference  would  be  that  the  bank  was 
entitled  to  recover  the  entire  amount. 
Colgin  t:  State  Bank,  11  Ala.  223. 

§  ISO.  JudEment. 

See  ante,  "Record  and  Judgment," 
§  U2  (12). 

In  a  suit  by  the  Bank  of  the  State,  or 
any  of  its  branches,  on  a  joint  and  sev- 
eral promissory  note  or  bill  of  exchange, 
judgment  may  be  rendered,  under  the 
statute  of  1840,  requiring  all  the  parties 
to  be  sued  in  the  same  action,  against 
any  defendant  whom  the  jury  shall,  by 
their  verdict,  find  liable  on  it,  although 
other  defendants  may  make  a  successful 
defense,  and  defeat  a  recovery  against 
them.  Bussey  v.  Branch  Bank  at  Mont- 
gomery, 15  Ala.  216. 

§  111.  Costs. 

Under  the  statute  of  February  13,  1843. 
the  judge  of  the  county  court  of  Tusca- 
loosa was  authorized  to  tax  a  fee  of  two 
dollars  on  bank  suits,  although  no  jury 
trial  was  had.  Ex  parte  State  Bank,  S 
Ala.  498. 


IV.  NATIONAL  BANKS. 
§  laa.  Nature  and  Status. 

e    ante,  "Nature    and   Formation    in 
General,"  §  6. 

National  banks  are  agents  of  the  gen- 
eral government  to  aid  in  the  administra- 
of  a  branch  of  the  public  service, 
are  constitutionally  authorized  as  a 
proper  exercise  of  the  incidental  or  im- 
plied powers  of  Congress.  Tarrant  v. 
Bessemer  Nai.  Bank  (Ala.),  61  So.  47. 

National  banking  corporations  are 
agencies  or  instruments  of  the  general 
government,  designed  to  aid  in  the  ad- 
ministration of  an  important  branch  of 
the  public  service,  and  are  an  appropriate 
constitutional  means  to  that  end.  Pol- 
lard V.  State.  65  Ala.  62S. 
§  laa.  Power  to  Control  and  Regulate. 

See  ante,  "Power  to  Control  and  Reg- 
ulate." §  2. 

It  has  often  been  held  "that  the  na- 
tional banks  organized  under  the  acts  of 
congress  are  subject  to  state  legislation, 
except  where  such  legislation  is  in  con- 
flict with  some  act  of  congress,  or  where 
it  tends  to  impair  or  destroy  the  utility 
of  such  banks  as  agents  or  instrumental- 
ities of  the  United  Slates,  or  interferes 
with  the  purposes  of  their  creation." 
Winter  t'.  Baldwin,  B9  Ala.  483.  7  So.  734, 
735. 

§  1S4.  Organization  and  Corporate  Ex- 
It  will  be  assumed  that  a  bank  enti- 
tling itself  a  "national  bank"  was  duly 
organized  as  such.  Slaughter  v.  First 
Nat.  Bank,  109  Ala.  137,  19  So.  430. 

A  copy  of  the  organization  and  certifi- 
cate of  a  national  bank,  duly  certified  by 
the  comptroller  of  currency  of  the  United 
States,  and  authenticated  by  his  oiBcial 
seal,  and  the  deposition  of  the  cashier  of 
said  bank,  is  sufficient  evidence  of  its 
corporate  existence.  Hanover  Nat.  Bank 
V.  Johnson,  90  Ala.  549.  8  So.  42. 
S  ISS.  Richts  and  Liabilities  of  Stock- 
holders in  General. 

Code  1B86,  §  1677,  which  provides  that 
stockholders  of  all  private  corporations 
have  the  right  to  have  access  Eo,  and  in- 
spection and  examination  of,  the  books, 
records,  and  papers  of  the  corporation, 
at   all   reasonable  and   proper   times,  ap- 
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plies  to  national  banks  located  within  the 
state.  Winter  v.  Baldwin,  89  Ala.  483.  7 
So.  734. 

The  rights  of  stockholders  conferred 
by  the  above  statute  are  not  curtailed  by, 
nor  is  the  statute  in  conflict  with.  Rev. 
St.  U.  S.,  §g  5240,  5241,  which  provide 
that  national  banks  are  subject  to  ejcami- 
nation  by  an  officer  appointed  by  the 
comptroller  of  the  treasury  for  that  pur- 
pose, and  that  they  shall  not  be  subject 
to  viailorial  powers  other  than  those  au- 
thorized by  congress,  or  vested  in  the 
courts  of  justice.  Winter  v.  Baldwin,  89 
Ma.  483,  7  So.  734. 

g  lie.  Banking  Powers. 

"  'A  national  bank  can  purchase  notes 
and  bills;  rediscount  notes  or  collateral 
security;  borrow  on  its  own  notes;  deal 
in  national  bonds;  compromise  a  debt; 
pay  money  and  take  securities  in  settle- 
ment; receive  special  deposits,  besides 
those  usually  received  by  banks;  endorse 
and  guarantee  paper,  and  issue  a  certifi- 
cate of  deposit.'  In  that  respect  its  pow- 
ers seem  to  be  as  ample  as  other  banks." 
First  Nat.  Bank  v.  Henry,  159  Ala.  367, 
4B  So.  97,  100. 

§  117.  Effect  of  Acts  Ultra  Vires. 

A  national  bank  can  not  escape  liabil- 
ity to  a  depositor  for  money  which  he 
placed  in  its  hands  by  pleading  that  it 
made  with  him  an  ultra  vires  agreement 
to  pay  out  the  money  to  some  third  per- 
son on  deposit  of  collaterals  for  his  ben- 
efit, when  the  evidence  shows  it  paid  out 
the  money  without  taking  the  collaterals 
agreed  on.  First  Nat.  Bank  v.  Henry,  49 
So.  97,  159  Ala.  367. 

§  1S8.  Collections. 

An  officer  of  a  national  bank  has  no  au- 
thority to  agree  to  receive  anything  but 
money  in  payment  of  a  nonnegotiable 
note  indorsed  to  it.  First  Nat.  Bank  v. 
Alexander,  44  So.  866,  1S2  Ala.  S8S. 

Where  a  bank  to  which  a  forged  check 
has  been  forwarded  for  collection  cred- 
its the  person  sending  it  with  the  amount 
thereof,  without  actually  remitting  the 
money,  it  may,  on  discovering  the  for- 
gery, charge  back  such  amount  to  such 
person.  Birmingham  Nat.  Bank  v.  Brad- 
ley, 1«3  Ala.  109,  15  So.  440. 


§  1S9.  Interest  or  Rate  of  EHacoont,  and 

Usury. 

See  ante,  "Interest  or  Rate  of  Discount, 
and  Usury."  S  95. 

What  Law  Oavenis.-^A  state  law  im- 
posing a  penalty  on  banks  exacting  usuri- 
ous discounts  does  not  apply  to  national 
banks,  the  penalty  imposed  on  such 
banks  by  federal  laws  in  regard  to  usuri- 
ous discounts  being  exclusive.  Florence 
R.  R.  Sl  Imp.  Co.  V.  Chase  Nat.  Bank, 
106  Ala.  364,  17  So.  730,  cited  on  this 
point  in  note  in  56  L.  R.  A.  676,  677. 

Code  1886,  §  4140,  making  it  a  misde- 
meanor for  any  banker  to  discount  com- 
mercial paper  at  a  higher  rate  than  8  per 
cent  per  annum,  does  not  apply  to  na- 
tional banks.  Slaughter  v.  First  Nat. 
Bank,  109  Ala.  157.  19  So.  430,  cited  on 
this  point  in  note  in  56  L.  R,  -A.  676,  680. 
700. 

Penalty. — It  is  only  where  usurious  in- 
terest has  been  actually  paid  a  national 
bank  that  a  remedy  by  a  suit  to  recover 
twice  the  amount  so  paid  is  afforded  by 
Rev.  St.  U.  S.,  §  5198  (U.  S.  Comp.  St. 
1901,  p.  3493>,  so  that  where  usury  has 
been  charged,  but  not  paid,  the  penalty, 
to  wit,  forfeiture  of  the  entire  interest,  is 
the  same  under  both  such  section  and 
Code  1907,  g  4623.  First  Nat.  Bank  v. 
Clark.  49  So.  807.  161   Ala.  497. 

Application  of  Usury  to  Principal. — 
Usurious  interest  paid  can  not  be  set  off 
against  the  principal  in  an  action  by  the 
creditor  to  recover  the  balance  of  the 
loan.  Or  as  stated  in  another  case: 
"Usurious  interest  paid  a  national  bank 
on  renewing  a  series  of  notes  can  not.  in 
an  action  by  the  bank  on  the  la.St  of 
them,  be  applied  in  satisfaction  of  the 
principal  of  the  debt."  First  Nat.  Bank 
V.  Denson,  115  Ala.  650,  22  So.  518,  524, 
cited  on  this  point  in  note  in  56  L.  R.  A. 
681,  702,  706. 
§  130.  Actions    by    or    agaiost    National 

Banking   Associations. 
§  131. Parties. 

See  ante,  "Use  of  Name  of  Bank  or 
Officer."  §  115. 

A  mortgage  given  to  the  cashier  of  a 
bank  as  security  for  a  loan  made  by  the 
bank  may  be  enforced  by  suit  in  the 
name  of  the  bank,  without  assignment 
or  indorsement;   and  a  suit  to  foreclose 
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^  such  a  mortgage  can  not 
by  the  cashier  alone,  but  the  bank  should 
be  joined  with  him  as  a  necessary  party. 
Moore  V.  Pope.  97  Ala.  462,  11  So.  340. 

§  ISa. Attachment  and  Garnish- 
ment 

See  ante,  "Attachment  and  Garnish- 
ment." §  117. 

A^Ucation  of  State  Laws. — "Section 
5242,  Rev.  St.  U.  S.  (U.  S.  Comp.  St. 
1901.  p.  3517).  among  other  things  pro- 
vides: 'No  attachment,  injunction  or  ex- 
ecution, shall  be  issued  against  such  as- 
sociation {national  banks)  or  its  property 
before  final  judgment  in  any  suit,  action 
or  proceeding,  in  any  state,  county  or 
municipal  court.'  Whatever  opinion  a 
state  court  might  entertain  as  to  a  cor- 
rect construction  of  this  provision  of  the 
statute  of  the  United  States,  is  immate- 
rial, since  these  courts  are  bound  by  the 
construction  placed  upon  the  act  by  the 
supreme  court  of  the  United  States.  That 
court,  in  the  case  of  Pacific  N.  Bank  v. 
Mixter,  124  U.  S.  721.  8  Sup.  Ct.  718,  31 
L.  Ed.  567.  has  plainly  and  pointedly 
construed  the  act  to  be  'a  prohibition 
upon  all  attachments  against  national 
banks  under  the  authority  of  the  state 
courts.'  Chief  Justice  Waite.  delivering 
the  opinion  for  the  court  saysr  'It  stands 
now.  as  it  did  originally,  as  the  perma- 
nent law  of  the  land,  that  attachments 
shall  not  issue  from  state  courts  against 
national  banks,  and  writes  into  all  state 
attachment  laws  an  exception  in  favor  of 
national  banks.  Since  ihe  act  of  1873,  all 
the  attachment  laws  of  the  state  must  be 
read  as  if  they  contain  a  provision  in  ex- 
press terms  that  they  were  not  to  apply 
to  suits  against  a  national  bank.  *  *  *  In 
our  opinion  the  effect  of  the  act  of  con- 
gress is  to  deny  the  state  remedy  alto- 
gether, so  far  as  suits  against  national 
banks  are  concerned,  and  in  this  way  it 
operates  as  well  on  the  courts  of  the 
United  States  as  on  those  of  the  states.  Al- 
though the  provision  was  evidently  made 
to  secure  equality  among  the  general 
creditors  in  the  division  of  the  proceeds 
of  the  property  of  an  insolvent  bank,  its 
operation  is  by  no  means  confined  to 
cases  of  actual  or  contemplated  insol- 
vency. The  remedy  is  taken  away  alto- 
gether and  can  not  be  used  under  any  cir- 


cumstances. So  it  is  held,  that  the  state 
courts  are  without  jurisdiction  to  enter- 
tain such  a  case.' "  Merchants"  Laclede 
Nat.  Bank  v,  Troy  Grocery  Co.,  144  Ala. 
605,  39  So.  476. 

Under  Rev.  St.  U.  S.  §  5242  (U.  S. 
Comp.  St.  1901,  p.  3517|.  providing  that 
no  attachment  shall  be  issued  against  a 
national  bank  or  its  property  before  final 
judgment  in  any  suit  in  any  stale  court, 
a  state  court  has  no  jurisdiction  of  an  at- 
tachment against  a  national  bank  before 
final  judgment,  even  by  con.sent  nf  the 
parties  or  by  waiver  of  the  want  of  it. 
Merchants'  Laclede  Nat.  Bank  r.  Troy 
Grocery  Co..  39  So.  476,  144  Ala.  605. 

See,  however,  the  earlier  case  of  First 
Nat.  Bank  v.  Colby,  46  Ala.  435.  where  it 
was  held  that  the  property  of  a  national 
bank  is  subject  to  attachment  issued  by 
a  state  court  and  that  an  action  in  at- 
tachment against  a  national  bank  is  to 
be  conducted  and  governed  by  the  laws 
of  the  state  applicable  to  attachment  suits 
against  natural  persons. 

DismiMs]  of  Attachment — The  attach- 
ment of  the  property  of  a  national  bank 
in  an  action  against  it  will  not  be  dis- 
solved, dismissed,  or  abated,  or  the  levy 
quashed,  because  the  bank  had  committed 
an  act  of  insolvency  before  the  institu- 
tion of  the  suit  and  its  charter  had  aft- 
erwards been  dissolved  and  its  franchises 
forfeited  by  decree  of  the  federal  court. 
and  a  receiver  properly  appointed  to  take 
charge  of  its  assets  under  the  act  of  con- 
gress. First  Nat.  Bank  i'.  Colby,  46  Ala. 
435. 

§  133.  Transfers  and  Preferences  Affected 
by  Insolvency. 

Notes  given  in  renewal  of  other  notes 
held  by  a  national  bank,  the  original  notes 
not  being  returned  to  the  maker,  are  not 
"evidences  of  debt"  or  '"assets,"  within 
Rev.  St.  U.  S.,  §  5242,  declaring  void  all 
transfers  of  "evidences  of  debt"  owing  to 
any  national  bank  made  after  insolvency 
or  in  contemplation  thereof,  to  prevent 
the  application  of  the  assets  to  the  bank, 
as  required  by  law,  or  with  a  view  to  pre- 
fer creditors.  First  Nat  Bank  v.  John- 
ston, 97  Ala.  655,  11  So.  690,  cited  on  this 
point  in  note  in  35  L.  R.  A.  547. 

"By  its  terms  it  operates  only  upon 
notes,  and  other  evidences  of  debt  owing 
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to  any  national  bank,  and  which  are  as- 
sets of  such  bank.  Preferential  transfers 
of  such  notes,  only,  are  avoided  by  this 
statute.  Transfers  by  the  bank  of  notes 
and  other  evidences  of  debt  in  its  pos- 
session, which  are  not  part  of  its  assets, 
but  the  property  of  another,  are  not  within 
the  letter  of  influence  of  this  statute,  and 
the  validity  of  such  transfers  must  be  de- 
termined independently  of  its  provisions." 
First  Nat.  Bank  i'.  Johnston,  97  Ala.  655. 
11  So.  690,  691.  See  ante.  "Notice  of  Of- 
ficer or  Agent,"  §  49. 

V.     LOAN.    TRUST,    AND    INVEST- 
MENT COMPANIES. 
§  134.  Officers  and  Agents. 

Notice. — Where  the  cashier  and  book- 
keeper of  a  trust  company  assisted  in  the 
hypothecation  of  certain  shares  of  its 
stock  to  a  bank  as  security  for  a  loan 
made  by  the  bank  to  one  of  its  stock- 
holders, and  had  full  knowledge  that  such 
stock  had  been  so  pledged,  such  knowl- 
edge is  the   knowledge  of  the  company, 


t  thereafter  refuse  t 


fer  the  stock  to  the  bank  on  the  nonpay-  ^ 
ment  of  the  loan  on  the  ground  that  it 
had  a  lien  on  the  stock  for  an  indebtedness 
to  it,  created  subsequent  to  the  pledge, 
and  this  although  such  indebtedness  was 
created  after  the  cashier's  death  by  of- 
ficers having  no  knowledge  of  the  loan 
by  the  bank.  Birmingham  Trust  &  Sav- 
ings Co.  V.  Louisiana  Nat.  Bank,  99  Ala. 

379.   13  So.   112,  20  L.   R.  A.   600. 

The  cashier  is  the  executive  officer,  held 
out  to  the  public  as  having  authority  to 
act  according  to  the  general  usage,  prac- 
tice, and  course  of  business  of  such  in- 
stitutions; and  his  acts  and  dealings 
within  the  scope  of  such  usage,  practice, 
and  course  of  business  bind  the  corpora- 
tion in  favor  of  those  dealing  with  him, 
not  having  other  knowledge.  Notice  re- 
ceived, or  knowledge  acquired  by  him, 
while  engaged  in  the  transaction  of  busi- 
ness according  Co  such  usage  and  prac- 
tice, is  substantially  notice  to  and  the 
knowledge  of  the  corporation.  Birming- 
ham Trust,  etc.,  Co.  f.  Louisiana  Nat. 
Bank,   99   .Ala.   379,   13   So.   lia,   114. 


Barben. 

See  the  titles  HEALTH;  LICENSES. 

Banu. 

See  the  title  NUISANCE. 

Barratry. 

See  the   titles   CHAMPERTY    AND   MAINTENANCE;    INSURANCE. 

Barriers. 

See  the  title  HIGHWAYS. 

Barter. 

See  the  title  EXCHANGE  OF  PROPERTY. 

Base  Fee. 

See  the  titles  DEEDS;   ESTATES;   WILLS. 
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BASTARDS. 

I.  Illeg:itimac7  in  Qeneral. 

§  1.  Who  Are  Illegitimate. 
§  2.  Evidence. 

§  3.  Presumption  of  Legitimacy. 

§  4.  Burden  of  Proof. 

§  5.  Admissibility. 

§  6.  Sufficiency. 

§  7.  Legitimation. 

§  8.  Legislative  Act. 

§  9.  Marriage  of  Parents, 

§  10.  Recognition  or  Aci<nowledgment. 

n.  Custody,  Support,  and  Protection. 

§  11.  Duty  to  Support. 
m.  pTOceedinsrs  under  Bastardy  Laws. 
§  12.  Nature  and  Form  of  Remedy. 
§  13.  Grounds  of  Proceeding  in  General. 
§  14.  Bar  or  Abatement  of  Proceeding  in  General. 

§  15.  Effect  of  Pi-evious  Proceedings. 

§  16.  Settlement  or  Release  Pending  Proceedings. 

§  17,  Defects  in  Proceedings. 

§  18.  Intermarriage  of  Prosecutrix  and  Defendant. 

§  19.  Marriage  of  Prosecutrix  to  Third  Person. 

§  20.  Death  of  Child. 

§  21.  Who  May  Maintain  Proceedings. 

§  22.  Jurisdiction. 

§  23.  Venue. 

§  24.  Limitations. 

§  25.  Preliminary  Proceedings. 

§  26.  In  General, 

§  27.  Complaint  or  Affidavit. 

§  28.  Examination  of  Complainant. 

§  29.  Warrant  or  Other  Process. 

§  30.  Appearance  by  Defendant, 

§  31.  Record  and  Return  to  Higher  Court. 

§  32.  Security  for  Appearance. 
§  33.  Pleading  and  Indictment. 

§  34.  Indictment. 

§  35.  Amendment. 

§  36.  Issues,  Proof,  and  Variance. 

§  37.  Evidence. 

§  38.  Presumptions  and  Burden  of  Proof. 

§  39.  Admissibility  in  General. 

§  40.  Testimony  of  Prosecutrix. 

§  41.  Character  and  Conduct  of  Prosecutrix. 
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§  42.  Admissions  and  Declarations  of  Defendant. 

§  43.  Intimacy  and  Illicit  Intercourse. 

§  44.  Resemblance  of  Child  to  Defendant. 

§  45.  Degree  of  Proof. 

§  46.  Sufficiency. 

§  47.  Dismissal  before  Trial. 
§  48.  Trial. 

§  49.  Conduct  in  General. 

§  50.  Questions  for  Jury. 

§  51,  Instructions. 

§  52.  Verdict  or  Findings. 

§  53,  Judgment  or  Order. 

§  54.  In  General. 

§  55. Rendition  and  Entry. 

§  56.  Award  for  Support  and  Expenses. 

§  57.  Enforcement  of  Order  for  Support. 

§  58.  In  General. 

§  59.  Requiring  Security. 

§  60.  Imprisonment. 

§  61.  Review  of  Proceedings. 

§  62.  Appeal. 

§  63.  Costs. 

IV.  Property. 

§  64.  Statutory  Provisions, 
§  65.  Inheritance  by  Bastards. 

§  66.  In  General. 

§  67.  From  or  Through  Father. 

§  68. From  or  Through  Mother. 

§  69.  Inheritance  from  or  Through  Bastards. 

§  70.  EfTect  of  Recognition,  Acknowledgment,  or  Legitimation. 

Cross  References. 
See  the  titles  DESCENT  AND  DISTRIBUTION;  GUARDIAN  AND  WARD; 
HUSBAND  AND  WIFE;  INCEST;  INFANTS;  MARRIAGE;  SEDUCTION. 


I.  ILLEGITIMACY  IN  GENERAL, 
g  1.   Who  Are  lUeKitinutc 

"Illegitimate  children,  commonly  called 
bastards,  are  those  persons  who  are  be- 
gotten and  born  out  of  lawful  wedlock. 
2  Kent's  Com..  4th  Ed.  208."  Lingen  v. 
LIngen,  45  Ala.  410,  413,  cited  tn  note  in 
65  L.  R.  A.  178,  180,  183. 

§  «.  Evidence, 

As  to  evidence  in  a  prosecution  under 
bastardy  laws,  see  post,  "Evidence,"  S  37, 


§  S. PrcBumption  of  Legitinuicy. 

If  filiation  is  established,  the  law  raises 
a  presumption  of  legitimacy.  Lay  v.  Ful- 
ler (Ala.),  59  So.  609;  Weatherford  v. 
Weatherford,  SO  Ala.  S48. 

Failure  of  Preaumption. — When  the 
evidence,  by  which  filiation  is  established, 
also  proves  illegitimacy,  the  presumption 
of  legitimacy  fails.  Weatherford  v.  Weath- 
erford. 20  Ala.  S4B. 

§  4. Burden  of  Proof. 

The  burden  of  proof  is  on  the  one  as- 
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serting  illegitimacy.    Lay  v.  Fuller  (Ala.), 
S9  So.  609. 

When  filiation  is  once  established,  the 
law  raises  the  presumption  of  legitimacy, 
and  the  burden  of  proof  is  cast  upon  those 
.who  assert  the  illegitimacy.  Weather- 
ford  V.  Weatherford.  20  Ala.  548. 

3  5.  —  AdmisMbility. 

General  Reputation.  —  General  reputa- 
tion and  common  report  in  the  neighbor- 
hood is  admissible  to  prove  legitimacy. 
Lay  V.  Fuller  (Ala.),  59  So.  609. 

Facts  Stiowing  Impotnbilitj'  of  Moth- 
er's Husband  Being  Father. — Finally,  the 
simple  rule  has  been  recognized  that  a 
child  is  a  bastard,  though  born,  or  be- 
gotten and  born,  during  marriage,  wh^n  it 
is  impossible  that  its  mother's  husband 
could  have  been  its  father;  and  that  every 
species  of  legal  evidence  tending  to  this 
conclusion  is  admissible  on  the  trial  of 
the  issue  as  to  its  legitimacy.  Bullock 
V.  Knox,  96  Ala.  195,  11  So.  339.  340,  cited 
in  note  in  36  L.  R.  A„  N.  S.,  263. 

Same— That  Child,  of  WUte  Woman 
with  White  Husband,  Is  Mulatto.— On 
the  question  of  the  legitimacy  of  a  child 
born  during  the  wedlock  and  cohabita- 
tion of  its  mother  with  her  husband,  they 
both  being  white  persons,  evidence  that 
the  child  is  a  mulatto,  and  that,  in  the 
course  of  nature,  a  white  man  and  woman 
can  not  procreate  a  mulatto,  is  admissi- 
ble. Bullock  V.  Knox,  96  Ala.  195,  11  So. 
339. 

S  8- Sufficiency. 

In  ejectment,  where  the  legitimacy  of 
plaintiff  was  in  issue,  evidence  held  to 
conclusively  establish  legitimacy.  Lay  v. 
Fuller  (Ala.),  69  So.  609. 

Filiation.— Filiation  may  be  established 
at  common  law,  by  a  satisfactory  combi- 
nation of  facts,  indicating  the  connection 
of  parent  and  child  between  an  individual 
and  the  family  to  which  he  claims  to  be- 
long; and  the  principal  of  these  facts  are 
that  he  has  always  borne  the  name  of 
the  person  whom  he  claims  as  his  father; 
that  the  father  has  treated  him  as  his 
child,  and  in  that  character  has  provided 
for  his  education,  his  maintenance,  and 
his  establishment;  that  he  has  been  uni- 
formly received  as  such  in  society;  and 
that  he  has  been  acknowledged  as  such 


by  the  family.     Weatherford  v.  Weather- 
ford,  20  Ala.  948. 

Rebuttal  of  Presumption  of  Legitimacy. 
— "The  modern  authorities  sustain  the 
propositions  that  the  presumption  of  le- 
gitimacy from  the  birth  of  a  child  during 
marriage  may  be  rebutted  by  evidence 
which  clearly  and  conclusively  shows 
that  the  procreation  by  the  husband  was 
impossible;  and  that  it  is  competent  to 
show  that,  according  to  the  course  of  na- 
ture, the  husband  could  not  be  the  father 
of  the  child."  Bullock  i:  Knox,  96  Ala. 
19S,  U  So.  339,  340. 
§  7.  LeifittmatioiL 
§  8.  LegisUtive  Act 

"Blackstone  says,  'a  bastard  may  be 
made  legitimate  and  capable  of  inherit- 
ing, by  the  transcendent  power  of  an  act 
of  parliament,  and  not  otherwise,  as  was 
done  in  the  case  of  John  of  Gant's  bas- 
tard children  by  a  statute  of  Richard  the 
Second.'  Wendell's  Blackstone,  459." 
Lingen  ;'.  Lingen,  45  Ala.  410,  414. 

§  8. Marriage  of  Parents. 

"The  marriage  of  the  mother  and  re- 
puted father  of  a  bastard  child  renders 
ii  legitimate,  if  recognized  by  the  father 
as  his  child."  Marriage,  however,  with- 
out recognition,  is  not  sufficient.  Section 
5199.  Lingen  v.  Lingen.  45  Ala.  410,  414; 
McBride  v.  Sullivan,  156  Ala.  166,  45  So. 
902. 

Statutory  Proviuons. — "  'Where  a  man 
having  by  a  woman  a  child,  or  children, 
shall  afterwards  intermarry  with  such 
woman,  such  child  or  children,  if  recog' 
nized  by  him,  shall  be  thereby  legiti- 
mated.' Clay's  Dig.  168,  %  3."  Hunter  v. 
Whitworth,  9  Ala.  965,  968. . 

"The  act  of  1811,  'concerning  bastardy,' 
provides,  that  if  the  mother  of  a  bastard 
child  and  the  imputed  father  shall,  at  any 
time  aft<r  its  birth,  intermarry,  the  child 
shall  in  all  respects  be  deemed  and 
held  legitimate,  conformably  to  the  max- 
im of  the  civil  law.  Clay's  Dig.  134,  % 
6.  See,  also,  Croke  on  Illegitimacy,  95." 
Hunter  v.  Whitworth,  9  Ala.  965,  968. 
§  10.  Recogttition  or  Acknowledg- 
ment. 

"The  father  of  a  bastard  child  may  le- 
gitimate it,  and  render  it  capable  of  in- 
heriting his  estate,  by  making  a  declara- 
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tion  in  writing,  attested  by  two  witnesses, 
setting  forth  the  name  of  the  child  pro- 
posed to  be  legitimated,  its  sex,  its  sup- 
posed age,  and  the  name  of  the  mother; 
and  that  he  thereby  recognizes  it  as  his 
child  and  capable  of  inheriting  his  es- 
tate, real  and  personal,  as  if  born  in  wed- 
lock; the  declaration  being  acknowledged 
by  the  maker,  before  the  probate  judge 
of  the  county  of  his  residence,  or  its  ex- 
ecution proved  by  the  attesting  witnesses, 
filed  in  the  office  of  the  probate  judge, 
and  recorded  on  the  minutes  of  its  court, 
has  the  effect  to  legitimate  such  child." 
Lingen  i'.  Lingen.  45  Ala,  410,  415. 

Sufficiency  of  Recognition  When  Par- 
enta  Marry.— The  object  of  Code  1896.  § 
364.  providing  that  the  marriage  of  the 
mother  and  "reputed"  father  of  a  bas- 
tard renders  it  legitimate,  if  recognized 
by  the  father  as  his  child,  is  to  enable 
parents  by  marrying  to  clothe  their  off- 
spring with  legitimacy,  and  a  publication 
before  marriage  of  the  parentage  of  the 
child  is  not  required,  but  if  the  child  is 
regarded  by  the  parents  themselves  as 
their  child,  either  before  or  after  mar- 
riage, it  is  legitimate;  the  use  of  the  word 
"reputed"  being  intended  merely  to  dis- 
pense with  absolute  proof  of  paternity. 
McBride  v.  Sullivan,  155  Ala.  166.  43  So. 
902. 

II.  CUSTODY,  SUPPORT.  AND  PRO- 
TECTION. 
§  11.  Duty  to  Support. 

In  the  absence  of  statutory  regulations. 
the  father  is  under  no  legal  obligation  to 
support  his  illegitimate  child.  The  stat- 
ute prescribes  the  only  legal  mode  by 
which  this  support  can  be  obtained.  Sim- 
mons r.   Bull.   31   Ala.   501. 

The  father's  duty  of  maintenance,  un- 
der the  statute,  continues  for  a  period  of 
ten  years,  which,  in  no  case,  we  appre- 
hend, is  to  extend  beyond  the  tittre  of  the 
child's  minority,  or  legal  infancy.  Wash- 
ington V.  Hunter,  67  Ala.  Bl,  S3. 


§  12.  Nature  and  Form  of  Remedy. 

As  to  bastardy  proceedings  not  misde- 
meanor under  statute  of  limitations,  see 
post.   "Limitations,"   §   24. 

Proceedings  under  the  statute  in  a  bas- 


tardy case  are  sui  generis.  State  v.  Hun- 
ter, 67  Ala.  81;  Dorgan  v.  State,  72  All. 

173. 

"A  proceeding  under  the  statutes  to 
compel  a  putative  father  to  the  support 
and  education  of  a  bastard  child,  during 

the  helplessness  of  mere  infancy,  has 
some  of  the  characteristics  of  a  civil  ac- 
tion and  of  a  criminal  prosecution.  It  is 
commenced  by  a  complaint  on  oath,  on 
which  a  warrant  of  arrest  issues  in  the 
name  of  the  state.  A  preliminary  exam- 
ination is  had  before  a  justice  of  the 
peace  of  the  county  in  which  the  woman 
is  pregnant  or  delivered  of  the  child,  and 
if  sufficient  evidence  appears,  the  accused 
is  recognized  to  appear  at  the  next  term 
of  the  circuit  court.  If  he  fails  to  enter 
into  the  recognizance  with  sufficient 
sureties,  he  is  held  in  custody.  Entering 
into  the  recognizance  and  failing  to  ap- 
pear in  obedience  to  it,  a  forfeiture  is  in- 
curred, and  a  writ  of  arrest  issues  against 
him,  as  in  criminal  cases  on  indictment. 
On  his  appearance  in  the  circuit  court, 
an  issue  is  made  up  to  which  he  and  the 
state  are  the  parties,  to  ascertain  whether 
he  is  the  real  father  of  the  child.  If  this 
issue  is  found  against  him.  judgment  is 
rendered  against  him  for  the  costs,  and 
he  is  required  lo  give  bond  and  security 
payable  to  the  state,  conditioned  for  the 
payment  annually,  for  the  period  of  ten 
years,  of  such  sums  not  exceeding  fifty 
dollars  a  year,  as  the  court  may  pre- 
scribe, for  the  support  and  education  of 
the  child.  Failing  to  give  the  bond,  the 
court  renders  a  judgment  against  him  of 
necessity,  in  the  name  of  the  State,  for  such 
sum  as  at  legal  interest  will  produce  the 
sum  he  is  required  to  pay  yearly,  and  'he 
must  also  be  sentenced  to  imprisonment 


for 


:   yeat 


mles 


I  the  I 


the  bond  required,  or  pay  the 
judgment  and  costs,'  R.  C,  §|  4396-4406. 
The  proceeding  is  certainly  penal  in  its 
character,  if  not  strictly  criminal.  On 
the  trial  in  the  circuit  court  the  accuser 
and  accused  are  alike  competent  wit- 
nesses. It  can  be  commenced  only  on 
the  complaint  of  the  mother.  No  indict- 
ment or  presentment  by  a  grand  jury  is 
necessary  to  support  it.  It  abates  on  the 
death  of  the  child,  and  the  marriage  of 
the  mother  and  putative  father  vacates 
the   proceeding,  though   it  has  progressed 
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to  final  judgmeni.  It  is  a  penal  proceed- 
ing, intended  to  relieve  the  state  from 
the  duty  of  maintaining  the  illegitimate 
child,  rather  than  to  inflict  punishment 
for  the  violation  of  law.  It  is  founded 
on  the  hypothesis,  that  it  is  a  duty  due 
to  society  from  the  putative  father  to 
maintain  and  educate  his  illegitimate 
child,  and  the  purpose  is  to  compel  per- 
formance of  this  duty.  Judge  of  County 
Court  V.  Kerr,  IT  Ala.  328;  Satierwhite  v. 
State,  28  Ala.  65."  Paulk  v.  State,  52  Ala. 
437,  438,  cited  in  Dorgan  *,  State,  72  Ala. 
173,  174. 

Bastardy  Proceedings  Quasi  Criminal. 
— A  bastardy  proceeding  under  the  stat- 
ute is  penal,  but  is  strictly  neither  crim- 
inal nor  civil,  partalcing,  as  it  does,  some- 
what of  the  nature  of  both.  Dorgan  v. 
State,  73  Ala.  173,  cited  in  Collins  v.  State, 
78  Ala.  433,  434;  Shows  v.  Solomon,  91 
Ala.  390,  391.  8  So.  713;  Ex  parte  Char- 
leston, lOT  Ala.  688,  690,  18  So.  334;  Smith 
V.  State,  73  Ala.  11;  Washington  v.  Hun- 
ter, 67  Ala.  SI;  Miller  v.  State,  110  Ala.  69, 
30  So.  393;  Judge  of  County  Court  v. 
Kerr,  17  Ala.  328;  Satterwbite  v.  State,  28 
Ata.  6&;  Paulk  v.  State,  53  Ala.  437. 

"Proceedings  in  bastardy  are  said  to  be 
quasi  criminal,  hut  they  are  not  strictly 
so.  In  their  nature  they  partake  some- 
what of  the  qualities  of  a  civil  suit,  and, 
to  some  extent,  of  a  criminal  prosecution. 
Washinirton  v.  Hunter.  67  Ala.  81;  Smith 
V.  Stale,  73  Ala.  11."    Shows  v.  Solomon, 

91    Ala.   390.   8   So.   713. 

Not  Public  Offense. — "While  a  pro- 
ceeding in  a  case  of  bastardy  partakes  of 
the  nature  of  both  a  criminal  prosecution 
and  a  civil  suit,  and  is  regarded  as  qu^si 
criminal,  bastdrdy  is  not  a  public  offense, 
as  public  offenses  are  defined  and  classi- 
fied by  the  statutes.  Washington  v.  Hun- 
ter, 67  Ala.  81;  Smith  v.  Stale,  73  Ala,  11; 
Satterwbite  i-.  State.  28  Ala.  65."  Collins 
V.  State.  78  Ala.  433,  434. 

Assignment  of  Error  Not  Dispensed 
with. — A  proceeding  in  bastardy  is  not  a 
criminal  case,  within  Cr.  Code  1886.  S 
4S09,  which  dispenses  with  an  assignment 
of  errors  in  criminal  cases  taken  to  the 
supreme  court  by  writ  of  error  or  appeal. 
Williams  v.  State,  117  Ala.  199,  33  So.  43. 

Number  of  Challenges  Allowed  De- 
fendant— The  statute  does  not  prescribe 
the  number  of  peremptory  challenges 


which  the  defendant  shall  be  entitled  in 
bastardy  proceedings,  and  he  can  not 
complain  that  he  was  allowed  only  four 
challenges,  as  in  civil  cases,  instead  of 
six,  as  in  criminal  cases.  Dorgan  -v. 
Slate.  72  Ala.  173. 

Comment  on  Defendant's  Failure  to 
Testify. — A  bastardy  proceeding,  though 
penal  in  character,  is  not  a  criminal  pros- 
ecution, within  Code.  §  4473,  forbidding 
counsel  to  comment  on  defendant's  fail- 
ure to  testify  in  his  own  behalf.  Miller 
1-.  Stale,  110  Ala.  69,  20  So.  392. 
g  13.  Grounds  of  Proceeding  in  General. 

Maintenance  and  education  of  illegiti- 
mate offspring,  born  or  to  be  born,  arc 
the  purpose  and  policy  of  bastardy  pro- 
ceedings. Shows  V.  Solomon,  91  Ala.  390, 
8  So.  713. 

Bastardy  proceedings  are  chiefly  in- 
tended for  the  public  indemnity,  and  to 
coerce  the  putative  father  to  support  and 
maintain  the  unfortunate  child.  3  Kent's 
Com.,  p.  315.  Washington  v.  Hunter,  67 
Ala.  81.  83. 

§  14.  Bar  or  Abatement  of  Proceeding  in 
General. 

As  to  nonappearance  not  a  ground  for 
suspending  action,   see  post.   "Appearance 
by   Defendant,"  §  30, 
§  IS. Effect  of  Previous  Proceedings. 

The  acquittal  or  discharge  by  a  justice 
of  the  peace  of  one  charged  wiih  bastardy 
does  not  bar  a  subsequent  prosecution  on 
the  same  charge,  as  a  justice  has  no  ju- 
risdiction to  try  such  charge.  Nicholson 
V.  State,  72  Ala.  176,  cited  in  note  in  1  L. 
R.  A.,  N.  S.,  470. 

§  Ifl. Settlement  or  Release  Pending 

Proceedings. 

See  post,  "Dismissal  before  Trial," 
§  47. 

A  bona  fide  compromise  by  the  mother 
of  a  bastard,  after  she  has  commenced 
proceedings  against  the  putative  father, 
is  a  bar  to  Ihe  further  maintenance  of  the 
prosecution.    Martin  v.  State,  63  Ala.  119. 

Validity  of  the  Settlement— A  release 
given  by  the  mother  of  a  bastard,  while 
under  age,  is  not  binding,  and,  if  after- 
wards repudiated  by  her,  can  not  be  in- 
sisted on  in  bar  of  her  rights.  Wilson  v.' 
Judge  of  County  Court,  18  Ala.  757. 

A  plea  to  a  promissory  note  that  it  was 
made  on  Sunday,  in  order  to  procure  the 
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discharge  of  the  principal  maker,  who 
had  been  arrested  on  the  same  day,  upon 
a  charge  of  bastardy,  is  good;  and  a  rep- 
lication that  the  makers,  with  a  knowl- 
edge of  the  facts  alleged,  "did  ratify  and 
acknowledge  the  note,"  and  then  "prom- 
ise to  pay  the  same,"  is  not  a  sufficient 
answer  to  the  plea.  Shippey  v.  East- 
wood, 9  Ala.  198. 

Validly  of  Note  Given  in  Settlement. 
— Dismissing  or  ceasing  to  prosecute  a 
compliant  of  bastardy  is  a  good  consid- 
eration for  a  note  from  the  father  to  the 
mother  of  the  bastard.  Robinson  v. 
Crenshaw,  2  Stew.  St  P.  276;  .^shburne 
J'.  Gibson,  9  Fort.  549;  Merritt  i:  Flem- 
ming,  43  Ala.  234. 

A  promissory  note  executed  by  one,  in 
compromise  of  proceedings  against  him, 
for  bastardy,  is  valid.  The  fact  that  the 
note  was  made  payable  to  the  mother  of 
the  plaintiff  in  the  bastardy  proceeding, 
and  the  offspring  of  the  illicit  intercourse, 
comes  into  the  world,  stillborn,  after  the 
compromise  has  been  affected,  can  not  de- 
feat a  recovery  on  such  a  note.  Merritt 
V.  Flemming.  42  Ala,  234. 

Must  Be  PlM<led.~After  the  jury  has 
been  impaneled  to  try  the  question  of 
paternity,  the  court,  on  the  production  of 
a  release  from  the  mother  of  the  bastard, 
is  not  bound,  on  the  motion  of  the  de- 
fendant, to  dismiss  the  proceeding,  but 
hiay  refuse  to  do  so,  and.  in  that  event, 
the  defendant,  if  he  wishes  to  insist  on 
it,  should  plead  the  release  in  bar,  and 
request  of  the  court  appropriate  charges 
to  the  jury.  Wilson  r.  Judge  of  County 
Court.  18  Ala.  7.17.  cited  in  Frank  t: 
State,  40  Ala.  13;  Martin  i'.  State.  62  Ala. 
119,    121. 

§  17.  —  Defects  in  Proceedings. 

Where  defendant  in  bastardy,  on  being 
bound  over  by  a  justice  to  the  city  court. 
appears  for  trial,  the  proceedings  will  not 
be  quashed  because  of  any  defect  in  the 
bond.  Williams  v.  State,  21  So.  463,  113 
Ala.  58. 

In  a  bastardy  proceeiling  instituted  by 
a  complaint  before  a  notary  public  hav- 
ing the  jurisdiction  of  a  justice  of  the 
peace  which  reached  the  circuit  court, 
there  was  no  error  in  requiring  defend- 
ant, who  was  personally  present,  to  join 
in  the  issue  required  to  be  formed,  though 


the  warrant  under  which  he  was  arrested 
had  been  stricken  from  the  files.  Doug- 
lass 1'.  State,  23  So.  142,  117  Ala.  18S. 

§   IS.  IntemuuTiage  of  ProMCUtrix 

and  Defendant 

The  marriage  of  the  mother  and  puta- 
tive father  vacates  the  bastardy  proceed- 
ing, though  it  has  progressed  to  final 
judgment.  Paulk  v.  SUte,  58  Ala.  427. 
42S. 

§  IS.   — -    Haniage    of    Proaecutriz    to 
Third  Person. 

As  to  right  of  married  woman  to  main- 
tain proceedings,  see  post,  "Who  May 
Maintain   Proceedings,"   g  21. 

The  marriage  of  the  relator  in  an  in- 
formation for  bastardy  after  the  infor- 
mation will  not  abate  the  proceedings  in 
a  prosecution  for  bastardy;  nor  will  a 
marriage  in  fact  be  inferred  when  the 
relator  is  afterwards  called  by  another 
name,  as  late  of  the  name  set  out  in  the 
information.      Austin    v.    Pickett,    9    Ala. 


§  10. Death  of  Child. 

Upon  the  death  of  the  illegitimate  child 
pending  a  proceeding  in  bastardy,  the  de- 
fendant has  no  right  to  demand  from  the 
court  a  dismissal  of  the  proceeding. 
After  issue  joined  it  would  be  matter  for 
a  plea  puis  darrein  continuance.  Satier- 
white  ]'.  State,  32  Ala.  578.' 

In  a  bastardy  proceeding,  it  need  not 
appear  of  record  that  the  bastard  was 
born  alive,  and  is  still  living,  Trawick 
V.  Davis,  4  Ala.  32S. 

§  SI.  Who  May  Maintain  Proceedings. 

Parties  on  appeal,  see  post,  "Appeal," 
5  62. 

As  to  marriage  to  third  person  as  bar 
to  proceedings,  see  ante,  "Marriage  of 
Prosecutrix  to  Third   Person."   %   19. 

The  infancy  of  the  mother  in  bastardy 
proceedings  does  not  render  it  necessary 
that  she  prosecute  such  proceeding  by 
next  friend,  although  costs  may  be  ad- 
judged against  her  if  the  verdict  is  for 
the  defendant.  Hanna  v.  State,  60  Ala. 
100:  Miller  v.  State,  110  Ala.  69,  20  So. 
3fl2. 

Marriod  Women. — A  married  woman 
can  not  prefer  a  complaint,  under  the 
statute,   against   the  alleged   father   cf  a 
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bastard,  of  which  she  has  been  delivered. 
Judge  of  County  Ct.  of  Limestone  *. 
Kerr,  17  Ala.  328,  cited  in  Paulk  v.  State, 
52  Ala.  487,  429;  State  v.  Hunter,  67  Ala. 
81,  SS. 
§  ts.  JurisdictloiL 

Jnatice  of  the  Peace. — The  jurisdiction 
of  a  justice  of  the  peace  upon  a  proceed- 
ing in  bastardy  depends  upon  the  exist- 
ence of  the  following  (acts:  First,  that 
a  woman  should  make  a  complaint  on 
oath  to  him,  accusing  a  particular  per- 
son of  being  the  father  of  a  bastard 
child,  with  which  she  is  pregnant,  or  of 
which  she  has  been  delivered;  second, 
that  the  woman  making  the  complaint  is 
a  single  woman;  third,  that  she  is  so 
pregnant,  or  has  been  so  delivered,  in 
the  county  in  which  the  justice  acts  as 
justice.  But  if  the  complaint,  does  not 
assert  their  existence,  and  he  is  satisfied 
by  other  evidence,  he  should  recite  their 
existence  in  his  warrant,  in  order  that  his 
jurisdiction  may  appear  upon  the  face  of 
his  proceedings.  Williams  v.  State,  2B 
Ala.  9;  Collins  v.  State,  78  Ala.  433,  434. 

Notary  Public. — A  notary  public,  with 
ex  officio  powers  of  a  justice  of  the  peace, 
has  the  same  jurisdiction  in  bastardy 
proceedings  as  a  justice  of  the  peace. 
Bell  V.  State,  27  So.  414,  124  Ala.  94. 

Under  Or.  Code  188fl,  §§  4842-4851, 
providing  for  the  institution  of  proceed- 
ings in  bastardy  before  a  justice  of  the 
peace,  such  proceedings  were  legally  in- 
stituted where  the  complaint  was  made 
before  a  notary  public  appointed  by  the 
governor,  under  authority  of  Const.,  art. 
6,  S  26.  empowering  him  to  "appoint  one 
notary  public  for  each  election  precinct 
in  counties,  and  one  for  each  wafd  in 
cities,  •  ■  •  who,  in  addition  to  the 
powers  of  notary,  shall  have  and  exer- 
ciae  the  same  jurisdiction  as  justices  ol 
the  peace."  Douglass  v.  State,  23  So.  142, 
117  Ala.  1S5. 

City  Cotirt^A  city  court  has  jurisdic- 
tion to  try  bastardy  proceedings  arising 
within  its  territorial  jurisdiction.  Wil- 
liams V.  State,  21  So.  463.  113  Ala.  58. 

Circuit  Court. — In  bastardy  proceed- 
ings, that  the  bond  given  by  defendant 
for  his  appearance  before  the  circuit 
court  was  defective  does  not  affect  the 
jurisdiction    of   the  circuit   court    to    try 


the  case.     Walker  v.   State,  loe  Ala.   56, 
19  So.  3S3. 

Probate   Court. — In   proceedings  under 
the   bastardy    act,    the    court    of   probate 
has  but  a  limited  jurisdiction,  to  be  ex- 
ercised in  a  special  manner;  and  this  ju- 
liction  attaches  when  a  party  is  bound 

appear  before  it,  on  the  charge  of 
being  the  father  of  a  bastard  child,  at  its 

ion  next  after  the  bond  is  taken;  but 

IS  no  power  to  take  cognizance  and 
proceed  ex  parte  with  a  cause  brought 
before  it  in  a  different  manner.  Seale 
'.  McClanahan,  21  Ala.  345. 

When  Too  Late  to  Object  to  Jurisdic- 
tion.—Where  the  defendant  in  a  bas- 
tardy proceeding  appears  before  the 
county  court,  pleads  guilty  to  the  accu- 

>n,  and  acknowledges  himself  to  be 
the    father    of    the    child,    and,    in    pursu- 

:  of  the  judgment  rendered,  executes 
a  bond,  which  recites  that  the  mother  is 
single  woman,  and  was  delivered  of  the 
child  in  the  county  wherein  the  proceed- 
ings were  had,  the  jurisdiction  of  the 
court  is  sufficiently  shown,  and  it  is  then 
too  late  to  object  to  defects  in  the  orig- 
inal complaint,  or  in  the  process  of  the 
justice  of  the  peace.  Pruitt  v.  Judge  of 
County  Court.  16  Ala.  705. 
§  SS.  Venue. 

In  bastardy  proceedings  authorized  by 
Code  I8S6,  §  4842.  "when  any  single 
woman,  pregnant  with,  or  delivered  of. 
a  bastard  child,  makes  complaint,  on 
oath,  to  any  justice  of  the  county  where 
she  is  so  pregnant  or  delivered,"  etc.,  no 
jurisdiction  is  given  where  prosecutrix 
was  delivered  of  the  child  in  another 
county  than  that  in  which  the  proceed- 
ing is  instituted,  and  prior  thereto.  State 
V.  Woodson,  99  Ala.  201,  13  So.  580. 

It  is  clear  that  the  bastardy  charges 
must  be  preferred  in  the  county  in  which 
the  mother  resides,  if  made  before  the 
birth  of  the  child,  or  if  after,  then  in  the 
county  in  which  the  child  was  born. 
Clay's  Dig.  133;  Wilson  v.  Judge  of 
County  Court.  18  Ala.  757,  759;  Pruitt  *. 
Judge  of  County  Court,  16  Ala.  705. 
S  M.  Limitaiioiis. 

Formerly  it  was  held  that  there  was 
no  statute  of  limitation  in  this  state, 
which  would  bar  a  proceeding  under  the 
statute   to  charge   the   reputed    father   of 
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a  bastard  child  with  its  support,  unless, 
in  analogy  to  the  doctrine  of  prescrip- 
tion, it  would  be  barred  by  presumption, 
after  a  period  of  twenty  years  from  the 
birth  of  the  child.  State  v.  Hunler.  67 
Ala.  81.  Now,  however,  the  law  is  dif- 
ferent. Under  the  Code  of  1886,  §  4B48, 
it  is  declared  that  "no  proceeding  shall 
be  instituted  under  this  chapter  after  the 
lapse  of  one  year  from  the  birth  of  thi 
child,  unless  the  defendant  has,  in  mean 
while,  acknowledged  or  supported  the 
child."  State  v.  Woodson,  93  Ala.  201 
13  So.  580,  581. 

A  proceeding  to  charge  a  person  a; 
the  reputed  father  of  a  bastard  child  if 
not  a  misdemeanor,  within  the  statutes, 
so  as  to  be  barred  within  "twelve 
months  after  the  commission  of  the  of- 
fense," under  section  4644  of  the  Code, 
State  V.  Hunter,  67  Ala.  81. 

9  25.   Preliminary  Proceedings. 

§  se. In  General. 

Notice.— When  a  party  is  bound  to  ap- 
pear before  the  court  of  probate  on  the 
charge  of  being  the  father  of  a  bastard 
child,  no  further  notice  to  him  is  re- 
quired. Seale  v.  McClanahan,  SI  Ala. 
3«S. 

§  JW, Complaint  or  Affidavit. 

As  to  failure  of  record  to  show  that 
prosecutrix  was  a  single  woman — Effect 
on   appeal,    see   post,   "'Appeal,"   g   62. 

As  to  effect  on  appeal  of  affidavit  fail- 
ing to  show  prosecutrix  was  single,  see 
post,  "Appeal,"  §  62, 

A  proceeding  under  the  statutes  to 
compel  a  putative  father  to  support  and 
educate  a  bastard  child,  during  the  help- 
lessness of  mere  infancy,  is  commenced 
by  a  complaint  on  oath,  on  which  the 
warrant  of  arrest  issues  in  the  name  of 
the  state.  Paulk  v.  State,  52  Ala.  427, 
438, 

Allegations  of  an  affidavit  that  prose- 
cutrix was  a  single  woman  and  in  a  preg- 
nant condition,  that  defendant  was  the 
cause  of  her  pregnancy,  and  that  he  did 
impregnate  her,  sufficiently  charged  that 
defendant  was  the  father  of  the  unborn 
child,  within  Code  1896,  §  4381.  Allred 
V.  State.  44  So,  60,  ISl  Ala.  125. 

Allegations  of  an  affidavit  that  prose- 


single 


pregnant  condition,  that  defendant  was 
the  cause  of  her  pregnancy,  and  that  he 
did  impregnate  her.  were  equivalent  to 
an  averment  that  she  was  pregnant  with 
a  bastard  child,  within  Code  1896,  §  4381, 
providing  that,  when  any  single  woman 
pregnant  with  a  bastard  child  makes 
complaint  to  a  justice  accusing  any  one 
of  being  the  father,  the  justice  must  is-  " 
sue  a  warrant  against  such  person,  etc. 
Allred  V.  State,  151  Ala.  135,  44  So.  00, 

When  Affidavit  May  Not  Be  Objected 
to. — One  charged  with  bastardy,  and 
bound  over  by  a  justice  to  a  court  of 
jurisdiction  to  determine  the  case,  may 
not  object  to  the  sufficiency  of  the  affi- 
davit, when  his  objections  are  raised  for 
the  first  time  in  such  court.  State  v. 
Rowell,   4   Ala.   App.   207,   58   So.   1007. 

Failure  to  Allege  That  Prosecutrix 
Was  Single. — The  affidavit  in  bastardy 
proceedings  before  a  justice  which  fails 
to  stale  that  the  prosecutrix  was  a  single 
woman  is  not  subject  to  demurrer  on 
appeal  to  the  circuit  court,  as  the  affida- 
vit is  in  no  sense  pleading.  Smith  v. 
Stale,  73  Ala,  11,  cited  in  Walker  v. 
State,  108  Ala,  36,  19  So,  353;  Laoey  v. 
State,  109  Ala,  34,  19  So.  531. 

In  bastardy  proceedings,  that  the  affi- 
davit of  prosecutrix  before  the  justice  is 
defective,  for  failure  to  allege  that  she  is 

single     woman    and     resident    of    the 

jnty,  does  not  deprive  the  circuit  court 
of  jurisdiction,  but  it  may  allow  the  pros- 
ecuting attorney  to  file  an  unsworn  com- 
plaint setting  up  these  facts,  no  objec- 
having  been  made  to  the  aflidavit 
before  the  justice.  Walker  v.  State.  108 
Ala.  56,  19  So.  353. 
Complaint  May  Be  Oral— Proceedings 

bastardy  are  statutory,  and  must  orig- 
ate  before  a  justice  of  the  peace,  on 
the  complaint  of  a  single  woman  that 
is  pregnant  with,  or  has  been  deliv- 
ered of,  a  bastard  child,  in  the  county  in 
hich  the  complaint  is  made  and  must 
;cuse  a  particular  person  of  being  the 
ither  of  such  child.  The  complaint  be- 
fore  the  justice  is   not  required   to  be   in 

ting.  It  may  be  oral  or  written.  It 
serves  all  the  purposes  intended  if  it  in- 
duces the  issue  of  process  for  the  arrest 
of  the  defendant.  Laney  v.  State,  I0» 
Ala,  34,  19  So.  531,  932;  Pruitt  v.  Judge 
of  County  Court.  16  Ala.  705;   Smith  v. 
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State,   73    Ala.    11;    Austin  v.    Pickett,   9 

Ala.  103. 

§  SS.  Examination   of   Complainant. 

A  preliminary  examination  is  held  be- 
fore a  justice  of  the  peace  of  the  county 
in  which  the  woman  is  pregnant  or  de- 
livered of  the  child.  Paulk  v.  State,  53 
Ala.  427,  428. 
§  SS. Warrant  or  Other  Process. 

As  to  failure  of  warrant  to  show  that 
prosecutrix  was  single — Effect  on  appeal, 
see  post,  "Appeal,"  §  62. 

A  warrant  of  arrest  issued  by  a  justice 
of  the  peace  under  Code,  §  4071,  for  bas- 
tardy, reciting  merely  that  the  offense  of 
bastardy  has  been  committed,  and  that 
B.  is  guilty  thereof,  is  void,  and  will  not 
support  the  proceeding.  Collins  f.  State, 
78  Ala.  433,  cited  in  Walker  v.  State.  108 
Ala.  56,  19  So.  353. 

A  recital  by  the  justice  in  his  warrant 
that  the  mother  is  a  single  woman,  and 
ia  pregnant,  or  has  been  delivered  in  the 
county  where  the  justice  acts,  must  be 
taken  as  evidence  that  he  did  determine 
the  existence  of  such  facts,  and,  in  the 
absence  of  any  evidence  showing  it  to  be 
erroneous,  is  certainly  conclusive  be- 
tween the  parties.  Williams  v.  State,  39 
Al^  9,  cited  in  Collins  v.  State,  78  Ala. 
433. 
5  SOi  —  Appearance  by  Defendant 

Defendant's  Appearance  Not  Indispen- 
sable— The  appearance  of  the  reputed 
father  in  a  bastardy  proceeding  is  not 
indispensable  to  authorize  the  court  to 
determine  the  question  of  filiation.  Tra- 
wick  V.  Davis,  4  Ala.  328,  cited  in  Yar- 
borough  V.  Judge  of  County  Court,  IS 
Ala.  5B6,  558. 

The  court  may  investigate  the  charge 
and  render  judgment  against  defendant 
in  his  absence;  his  nonappearance  fur- 
nishes no  reason  for  suspending  or 
thwarting  the  action  of  the  court.  Scale 
V.  McClanahan,  21  Ala.  345. 

When  Proceedings  Are  Detective.— If 
the  proceedings  before  a  justice  of  the 
peace  in  a  case  of  bastardy  are  defective, 
the  defendant  should  move  the  county 
court  to  quash  them  before  he  appears, 
and  thus  impliedly  admits  himself  reg- 
ularly in  court.    Trawick  v.  Davis.  4  Ala. 
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Where  the  putative  father  of  a  bastard 
appears,  and  submits,  without  objecting, 
to  a  trial  in  the  county  court  on  the  mer- 
its, it  is  too  late  to  object  to  the  regu- 
larity of  the  recognizance  taken  by  the 
justice.  Wilson  v.  Judge  of  County 
Court,   18  Ala.   757. 

Where  there  is  a  mittimus  showing  the 
commitment  of  a  party  upon  a  prosecu- 
tion for  bastardy,  and  subsequently  a 
petition  for  a  habeas  corpus,  and  a  re- 
cognizance executed  in  due  form  by  the 
reputed  father,  a  motion  to  quash  the 
proceedings  before  the  justice  will  not 
be  maintained  by  the  county  court  on  the 
ground  that  there  is  no  warrant  in  the 
papers  showing  the  arrest;  all  the  pa- 
pers reciting  that  the  proceedings  before 
the  examining  justices  were  regular.  The 
warrant  might  be  substituted  by  an- 
other, conforming  to  it  as  nearly  as  prac- 
ticable; or  if  it  was  shown  that  no  war- 
rant ever  issued,  or  its  production  was 
necessary,  the  court  might  protect  the 
party  by  making  a  suitable  order. 
Befryman  v.  Judge  of  County  Court,  9 
Ala.   455. 

§  81-  —  Record  and  Return  to  Higher 
Court. 

Section  3801  of  the  Code  requires  the 
justice  to  return  the  bond  and  complaint 
to  the  clerk  of  the  circuit  court  by  the 
first  day  of  the  term  at  which  the  ac- 
cused is  bound  to  appear;  and  the  war- 
rant also  may  be  returned  when  it  is  ex- 
pressly referred  to  in  the  bond,  and  re- 
cites the  existence  of  those  jurisdictional 
facts  which  are  by  law  referred  to  his 
determination.  Williams  v.  State,  39  Ala. 
9.   cited   in   Collins   ».   State,   78   Ala.   433. 

§  SS.  Securi^  for  Appearance. 

As  to  bond  for  appearance  pending  ap- 
peal, see  post,  "Appeal,"  §  62. 

If  sufficient  evidence  appears,  the  ac- 
cused is  recognized  to  appear  at  the  next 
term  of  the  circuit  court.  If  he  fails  to 
enter  into  recognizance  with  sufficient 
sureties,  he  is  held  in  custody.  Enter- 
ing into  recognizance  and  failing  to  appear 
in  obedience  to  it,  a  forfeiture  is  in- 
curred, and  a  writ  of  arrest  issues  against 
him,  as  in  a  criminal  case  on  indictment. 
Paulk  V.  State,  52  Ala.  427,  438. 

"A  party  charged   with  bastardy,  may 
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be  arrested,  and  carried  before  a  justice 
of  the  peace,  and  if,  on  examination,  it 
appear  there  Js  probable  cause  for  be- 
lieving him  to  be  guilty,  he  must  be  re- 
quired to  give  bond  for  his  appearance  at 
the  next  term  of  the  circuit  court,  and 
in  default  of  giving  bond  and  surely  re- 
quired, he  must  be  committed  to  jail- 
The  duty  of  the  justice  in  such  a  case, 
as  it  is  in  many  offenses  with  which 
parties  are  charged  before  him,  is  purely 
preliminary.  Imprisonment  follows,  in 
defiult  of  a  bond,  in  the  same  way,  just 
as  surely  and  effectually  as  in  a  purely 
criminal  case,  and  it  may  be  as  unlaw- 
ful in  the  one  as  the  other.  Collins  v. 
State,  78  Ala.  433,  43i;  Smith  v.  State,  73 
Ala.  11."  Ex  parte  Charleston,  107  Ala. 
668,   18   So.   SS4,   22S. 

A  bond  conditioned  for  one's  appear- 
ance "to  answer  to  a  prosecution  and 
complaint  in  bastardy"  held  to  be  suffi- 
cient, on  having  served  its  purpose;  the 
affidavit  and  warrant  returned  therewith 
showing  to  what  case  the  bond  referred. 
Hanna  v.  State,  60  Ala.  100. 

The  statute  of  December  BO,  1834,  re- 
quiring an  assignment  of  breaches  in  an 
action  on  a  bond,  does  not  apply  to  a 
bond  given  by  defendant  in  bastardy  to 
appear  and  answer  the  charge.  Lake 
V.  Governor,  2  Stew.  395. 

Effect  of  Contmuance.— If  a  proceed- 
ing under  the  bastardy  act  was  contin- 
ued by  the  defendant  at  the  first  term  to 
which  he  was  bound  to  appear,  the 
county  court  had  jurisdiction  to  Compel 
him  to  enter  into  recognizance  for  his 
personal  appearance  from  term  to  term, 
and  for  his  good  behavior;  and,  tf  the  re- 
cognizance contained  any  superadded  con- 
dition, it  was  void  only  as  to  that  con- 
dition, and  valid  as  to  the  remaining  ob- 
ligations. State  V.  Castleberry,  23  Ala, 
85,  cited  in  Ellis  v.  Smith,  42  Ala.  353. 

The  bond  entered  into  to  answer  to 
a  charge  of  bastardy,  is  binding  upon  the 
obligors  until  the  case  is  disposed,  of, 
though  it  may  be  continued  for  several 
terms.  Be  this  as  it  may,  the  continu- 
ance of  the  case  on  the  defendant's  affi- 
davit will  keep  it  in  court  as  to  him. 
Trawick  v.  Davis,  4  Ala.  328. 

Failure  to  Appear  When  Not  Con- 
victed.— On  a  bond  given  by  defendant 
to  appear  he  is  liable  on   failure  to  ap- 
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pear,      though     he     was     not    convicted. 
Lake  v.  Governor,  2  Stew.  3B9. 

Disposition  of  Proceed!  of  Forftited 
Bond. — Money  collected  on  a  forfeited 
bail  bond  given  by  defendant  in  bastardy 
proceedings  as  required  by  Code,  S§  48*4, 
4849,  can  not  be  held  as  a  part  of  the  fine 
and  forfeiture  fund  where  it  does  not  ap- 
pear whether  or  not  a  trial  was  had,  or 
the  hild  is  living,  or  the  parents  inter- 
married, or  any  part  of  the  money  had 
been  paid  to  the  child,  or  whether  a  bond 
has  been  given,  under  Code,  g  48S4,  for 
the  support  of  the  child.  Shows  v.  Sol- 
omon,   91    Ala.    390,    8    So.    713. 

Effect  of  Bond  Not  Conforming  with 
Statute. — If  the  bond  does  not  conform 
to  the  statute  in  requiring  the  defendant 
to  appear  at  "the  next  term"  after  it  is 
taken,  it  is  void,  and  the  proceedings  de- 
pendent on  it  are  coram  non  judice. 
Scale  V.  McClanahan.  21  Ala.  345. 

To  Whom  Payable, — The  bond  given 
by  the  defendant  for  his  appearance  in  a 
bastardy  proceeding  should  be  made  pay- 
able to  the  governor.  Lake  v.  Governor, 
3  Stew.  395;  Irawick  v.  Davis,  4  Ala.  328; 
Chaudron  v.  Fitzpatrick,  19  Ala.  M9. 

§   33.   Pleading   and   Indictment. 
S  34. Indictment. 

No  indictment  or  presentment  by  the 
grand  jury  is  necessary  to  support  bas- 
tardy proceedings.  Paulk  v.  State.  52 
Ala.  437,  438. 

In  an  information  for  bastardy,  the  re- 
cital in  the  caption  that  the  relator  is  a 
single  woman  is  sufficient.  Austin  v. 
Pickett,  9  Ala.  102,  cited  in  Dorgan  v. 
State,  73  Ala.  173,  178. 

§  S5. Amendment. 

As  to  amendment  of  judgment,  see 
post,  "Award  for  Support  and  Expenses," 
§  56. 

A  complaint  averring,  in  the  words  of 
the  statute,  that  the'  prosecutrix  "was 
pregnant  with  or  delivered  of  a  bastard 
child,"  though  not  objectionable,  may  be 
amended  by  striking  out  the  words  "or 
delivered  of."  Miller  v.  State,  110  Ala. 
69,  20  So.  392. 

§  36. Isauea,  Proof,  and  Variance. 

Ev'dence  that  prosecutrix  was  deliv- 
ered of  a  child  before  the  trial  was  ad- 
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missible,    though    the    complaint     merely 
averred  pregnancy.     Miller  v.   State,   110 
Ala.   69,   SO   So.   393. 
f  37.  Evidence. 

As  to  the  establishment  of  illegitimacy, 
see  ante,  "Evidence,"  §  2,  et  seq. 

§  3S.  PresumptionB  and   Burden  of 

Proof. 

In  bastardy,  the  evidence  must  reason- 
ably satisfy  the  jury  of  the  guilt  of  ac- 
cused, and  to  this  extent  the  burden  of 
proof  is  on  the  prosecution.  White  v. 
State,  170  Ala.  329,  54  So.  430. 

§  38. AdtiUBsibility  in  General 

Offer  to  CompromiBe. — The  fact  that 
the  putative  father  of  a  bastard  child  com- 
promised, or  offered  to  compromise,  the 
charge  against  him  without  any  admis- 
son  of  its  truth,  can  not  be  given  in  evi- 
dence in  a  subsequent  proceeding  in  bas- 
tardy, to  prove  him  to  have  been  the  fa- 
ther.    Martin  v.  State,  63  Ala.  119. 

Same— Offer  to  Marry  Prosecutrix. — 
On  a  trial  for  bastardy,  testimony  that, 
after  defendant  was  arrested,  he  prom- 
ised to  marry  prosecutrix,  was  not  inad- 
missible on  the  ground  that  it  was  on 
offer  to  compromise  the  suit;  it  not  ap- 
pearing that  the  promise  was  accom 
panicd  with  the  requirement  that  thi 
prosecution  should  be  abandoned.  Lancy 
i:  State,  109  Ala,  34,  19  So.  531. 

Letters. — A    letter    from    defendant 
prosecutrix,    admitted    to   be   genuine    by 
defendant,  and  tending  to  show  affection 
and  intimacy  between  them,  is  admissible. 
Williams  v.  State,  113  Ala.  58,  31  So.  463. 

Sain^-Letters  from  Prosecutrix  to 
Defendant. — Letters  written  by  prosecu- 
trix in  a  bastardy  proceeding  to  defend- 
ant, indicating  a  fondness  of  prosecutrix 
tor  defendant,  were  properly  excluded 
immaterial,  where  defendant  denied  hav- 
ing had  intercourse  with  prosecutrix 
the  period  of  gestation,  and  letters 
not  written  during  that  period.  Allred 
V.    State,  151  Ala.  135,  44  So.  60. 

Same — Contents  of  Destroyed  Letter 
from  Defendant  to  Prosecutrix. — In  a 
prosecution  for  bastardy  it  was  compe- 
tent for  the  state  to  prove  the.  contents 
of  a  letter  written  to  prosecutrix  by  de- 
fendant  in  which  he  advised  her  how  to 
procure    an    abortion,    though    the    letter 
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itself  had  been  destroyed  by  her.     Miller 
*.  State,  110  Ala.  69,  30  So.  393. 

Defendant's  Offer  to  Procure  Miscar- 
riage.— On  trial  for  bastardy,  where  de- 
fendant denied  the  intercourse  at  the 
alleged,  but  admitted  subsequent  in- 
and  opportunities  for  inter- 
course at  the  time  alleged,  it  was  proper 
to  admit  evidence  that  during  the  preg- 
nancy of  "prosecutrix  he  offered  to  pay 
for  a  miscarriage,  though  he  professed 
that  his  offer  was  made  in  the  interest  of 
a  third  person.  Nicholson  v.  State,  73 
Ala.  176. 
§  40. Testimony  of  Prosecutrix. 

Formerly,  it  was  held  that  the  mother 
of  a  bastard  child  was  a  competent  wit- 
ness only  to  prove  the  paternity  of  the 
child,  for  she  is  clearly  interested  under 
the  Alabama  statutes  in  the  prosecution, 
and  can  only  be  examined  touching  the 
question  of  the  child's  paternity.  Clay's 
Dig.  134,  S  2.  Wilson  V.  Judge  of  County 
Court,  18  Ala.  757,  759.  But  by  a  later 
decision  it  is  held  that  the  mother  of  the 
alleged  bastard  is  made  a  competent  wit- 
ness by  the  statute  (Code,  S  6375),  and 
her  competency  is  not  affected  by  the 
death  of  the  child  before  the  trial.  Sal- 
ter white  V.  State,  33  Ala.  578. 

On  the  trial  in  the  circuit  court  the  ac- 
cuser and  the  accused  are  alike  compe- 
tent witnesses.     Paulk  v.   State,   93  Ala. 

427,   438. 

Where  the  mother,  being  made  a  wit- 
ness by  the  statute  (Code,  g  6375),  is  ex- 
amined on  the  trial,  her  testimony  must 
be  weighed  by  the  jury  like  that  of  other 
witnesses.  Satterwhite  v.  State,  88  Ala. 
65,  cited  in  Washington  v.  Hunter,  67 
Ala.  81,  82;  Dorgan  v.  State,  72  Ala.  173, 
174, 

§    41.    Character     and    Conduct    of 

Prosecutrix. 

Character  for  Truth  and  Veracity. — 
The  fact  that  witnesses  in  bastardy  pro- 
ceedings give  evidence  of  unchaste  acts 
of  prosecutrix,  in  contradiction  to  her 
testimony  on  that  issue,  does  not  render 
evidence  as  to  her  character  for  truth 
and  veracity  admissible  where  no  pred- 
icate has  been  laid  for  its  admission ; 
such  evidence  for  defendant  being  de- 
fensive and  not  impeaching  evidence. 
Bell  V.  State,  134  Ala.  94,  37  So.  414. 
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In  a  bastardy  proceeding,  where 
prosecutrix,  after  having  testified  to 
material  facts  charged,  further  testified, 
on  cross-examination,  that,  covering  thi 
time  inquired  about  with  referetice  to  the 
defendant,  she  had  been  visited  by  and 
associated  with  other  men,  and,  further, 
that  she  had  stated  on  preliminary  trial 
before  the  justice  of  the  peace  that  she 
"had  never  kept  company  with  any  other 
young  man  but  the  defendant,"  and  there 
was  other  evidence  introduced  by  the  de- 
fendant showing  that  the  prosecutrix 
was  visited  by  and  associated  with  other 
men  than  the  defendant,  it  is  competent 
for  the  slate,  in  rebuttal,  to  support  her 
credibility,  to  introduce  evidence  of  the 
prosecutrix's  general  good  character,  and 
of  her  good  character  for  truth  and  ve- 
racity; such  attempt  to  impeach  her  sup- 
plying the  predicate  for  rebutting  char- 
acter evidence.  Lusk  v.  State.  129  Ala. 
1,  30  So,  33. 

The  attempt  to  impeach  prosecutrix 
supplied  the  predicate  for  rebutting  char- 
acter evidence,  which  was  lacking  in  the 
case  of  BeH  v.  State.  124  Ala.  94,  27  So. 
414,  and  in  other  cases  of  that  line  of  au- 
thority; and  the  evidence  was  properly 
admitted  on  the  principles  recognized  in 
those  cases,  Lusk  v.  State,  1S9  Ala.  3, 
30  So.  33,  34. 

Auociates. — Evidence  that  prosecutrix 
was  at  one  time  seen  to  associate  with 
another  person,  who  had  previously 
given  birth  to  an  illegitimate  child,  was 
properly  excluded  as  irrelevant.  Miller 
*.  State,  110  Ala.  69,  20  So.  392. 

Where  the  state,  on  a  prosecution  for 
bastardy,  had  proved  the  defendant's  as- 
sociation with  the  prosecutrix  about  the 
time  of  probable  conception,  it  was  error 
to  exclude  evidence  offered  by  the  de- 
fendant that  prosecutrix  had  also  associ- 
ated with  other  men  during  that  period, 
and  that  she  was  in  the  company  of  an- 
other man,  under  circumstances  afford- 
ing opportunity  tor  sexual  intercourse, 
about  that  time.  Kelly  v.  State,  133  Ala. 
199,  32  So.  S6. 

On  a  trial  for  bastardy,  evidence  as  to 
whether  another  was  going  with  prose- 
cutrix at  a  time  not  within  the  period 
of  gestation  was  properly  excluded,  as 
being  immaterial,  Allred  v.  State,  151 
Ala.  125,  44  So.  60. 


Intercourse  by  Prosecutrix  with  Third 
Persons. — On  a  trial  for  bastardy,  de- 
fendant may  show  that  prosecutrix  had 
intercourse  with  others  than  defendant 
within  the  period  of  gestation.  Allred  v. 
State,  151  Ala,  125,  44  So,  60. 

On  denial  by  prosecutrix  of  inter- 
course with  others  named,  at  ceVtain 
times  and  places,  the  time  being  within 
the  period  of  gestation,  such  intercourse 
may  be  proved  as  a  fact.  Williams  v. 
State,  113  Ala,  5B,  21  So.  483. 

Evidence  to  contradict  the  statement 
of  prosecutrix  in  a  bastardy  proceeding 
that  she  had  never  had  intercourse  with 
witness,  or  any  other  man  than  defend- 
ant, as  to  acts  of  intercourse  outside  the 
period  of  gestation,  was  inadmissible, 
Allred  *.  State.  151  Ala.  135,  44  So.  60. 
§  4S.  —  Admissions  and  Declarations 
of  Defendant. 

Where  the  officer  who  arrested  defend- 
ant under  warrants  charging  bastardy 
and  seduction  told  him  that  the  girl's 
father  spoke  of  killing  defendant,  the  lat- 
ter's  statement  that  "he  did  not  know 
that  he  could  blame  him"  was  admissible 
against  him  in  the  bastardy  trial.  Miller 
V.  State.  liO  Ala.  69,  20  So.  392. 
§  43.  Intimacy  and  Illicit  Inter- 
As  to  admissibility  of  letters,  see  ante, 
"Admissibility, in    General,"   §   39. 

Evidence  that  the  prosecutrix  was  on 
one  occasion  seen  alone  with  defendant 
was  admissible  for  what  it  was  worth. 
Miller  v.  State,  110  Ala.  69,  20  So.  393, 

Instruction. — In  a  bastardy  proceeding, 
where  it  was  shown  the  bastard  child  was 
born  December  20,  1899,  and  there  was 
evidence  on  the  part  of  the  state  that  the 
defendant  had  been  criminally  intimate 
with  the  prosecutrix  many  times  between 
November,  1898,  and  April  23,  1899,  and 
the  defendant  testified  that  he  had  no 
criminal  relations  with  prosecutrix  from 
January  4,  1899,  to  April  23,  1899,  a 
charge  is  erroneous,  and  properly  re- 
fused, which  instructs  the  jury  that  "the 
fact  that  the  defendant  had  sexual  in- 
tercourse with  the  prosecutrix  on  and 
before  January  4,  1899,  and  on  April  23, 
1899,  is  not  sufficient  to  convict  the  de- 
fendant; and,  if  the  state  has  not  rea- 
sonably satisfied  you  that  the  defendant 
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had  sexual  intercourse  with  prosecutrix 
between  these  dates,  you  should  acquit 
the  defendant."  Lusk  v.  State,  129  Ala. 
1,  30  So.  33. 

In  a  bastardy  proceeding,  where  crim- 
inally intimate  relations  are  shown  to 
have  existed  between  defendant  and  the 
prosecutrix,  a  charge  is  properly  refused, 
as  being  a  mere  argument,  which  in- 
structs the  jury  that  "the  fact  that  the 
defendant  had  sexual  intercourse  with 
the  prosecutrix  makes  no  difference  if 
the  defendant  is  not  the  father  of  the 
child."  Lusk  V.  State,  129  Ala.  I,  30 
So.  33. 

.  De- 

On  a  prosecution  for  bastardy,  it  was 
proper  to  permit  the  bastard  child  to  he 
introduced  in  evidence  by  the  state,  for 
the  purpose  of  showing  the  likeness  of 
the  child  to  the  defendant.  Kelly  v. 
State,  133  Aia.  195,  32  So.  56. 

The  issue  being  as  to  the  paternity  of 
the  bastard  child,  the  defendant  may 
prove  that  the  child  bears  no  likeness  to 
him,  qr  that  it  resembles  another  man, 
who  had  opportunities  of  illicit  inter- 
course with  the  mother;  but  proof  that 
the  child  resembled  the  children  of  an- 
other man,  without  showing  in  what 
particular,  or  that  such  children  re- 
sembled their  father  rather  than  their 
mother,  is  too  vague  and  indefinite,  and 
is  properly  excluded.  Paulk  v.  State,  52 
Ala.  427. 
§  45. Degree  of  Proof. 

In  bastardy  proceedings  it  is  not  re- 
quired that  the  evidence  shall  satisfy  the 
jury  to  a  moral  certainty  or  beyond  a 
reasonable  doubt  that  defendant  is  the 
father  of  the  child.  A  reasonable  cer- 
tainty only  is  required.  Bell  v.  State,  124 
Ala.  94,  27  So.  414;  Miller  v.  State,  110 
Ala.  69,  20  So.  392. 

It  is  not  required  that  the  evidence 
should  place  the  defendant's  guilt  beyond 
a  reasonable  doubt,  before  authorizing  a 
conviction  in  bastardy  proceedings.  Sat- 
terwhite  V.  State,  28  Ala.  «5;  Washington 
V.  Hunter,  67  Ala.  81;  cited  in  Bell  v. 
State,  124  Ala.  94,  27  So.  414. 

If,  upon  the  whole  evidence  in  a  bas- 
tardy  trial,   defendant's  guilt   is  doubtful 
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ably  said  to  be  guilty,  he  must  be  ac- 
quitted, Allred  V.  State,  151  Ala.  125,  44 
So.  60. 

InstructioiH  as  to  Degree  of  Proof. — It 
is  not  error  to  refuse  to  instruct  the  jury, 
at  the  request,  of  the  defendant  in  pro- 
ceedings under  bastardy  laws  "that  they 
ought  to  acquit,  unless  the  proof  showed 
beyond  a  reasonable  doubt  that  he  was 
guilty;"  but  it  is  erroneous  to  instruct 
them,  "that,  it  the  state  produced  a  pre- 
ponderance of  evidence,  they  might  upon 
such  preponderance  of  proof  find  the 
defendant  guilty."  Satterwhite  *.  State, 
28  Ala.  63,  cited  in  Paulk  v.  State,  52 
Ala.  427,  439;  Dorgan  v.  Stale,  72  Ala,  173, 
174;   Collins   f.   State,   78   Ala.   433,  434. 

In  a  bastardy  proceeding,  a  charge 
which  instructs  the  jury  that,  if  they 
"reasonably  believe  the  weight  of  the 
evidence  is  on  the  side  of  the  state,  and 
that  the  defendant  is  the  father  of  the 
child,  they  should  find  that  the  defend- 
ant is  the  father  of  the  child,"  is  free 
from  error,  and  properly  given  at  the  re- 
quest of  the  state.  Lusk  v.  State,  129 
Ala.  1,  30  So.  33. 

In  such  a  case,  a  charge  which  instructs 
the  jury  that  "the  burden  is  on  the  state 
to  convince  you  that  the  defendant  is  the 
father  of  the  child,  and  if,  on  considering 
the  whole  of  the  testimony,  you  are  not 
satisfied  of  this  fact,  you  should  return 
a  verdict  for  the  defendant,"  is  erroneous, 
and  properly  refused,  in  that  it  exacts 
too  high  a  degree  of  conviction  on  the 
part  of  the  jury.  Lusk  v.  State,  129  Ala. 
1.  30  So.  33. 
§  46. Sufficiency. 

An  instruction  that  the  mere  fact  that 
prosecutrix  comes  into  court,  and  tes- 
tifies as  to  her  pregnancy,  of  itself  was 
a  fact  which  the  jury  should  consider  in 
determining  whether  she  was  pregnant, 
is  erroneous.    Williams  v.  State,  113  Ala. 

58,  21   So.   463. 

Intercourse  Must  Be  Proved,— A  de- 
fendant in  a  bastardy  proceeding  can 
not  be  convicted  unless  intercourse  with 
prosecutrix  be  shown  within  the  period 
of  gestation.  Allred  v.  State,  151  Ala. 
125,  44  So.  60. 
g  47.  DismisMl  before  TrisL 

See  ante,  "Settlement  or  Release  Pend- 
ing Proceedings,"  §  16. 
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The  law  is  settled  in  this  state,  that  the 
mother  of  a  bastard,  after  she  has  insti- 
tuted proceedings  against  the  putative 
■father  caa  compromise  the  cause  and  dis- 
miss the  proseculion.  Wilson  v.  Judge 
of  County  Court,  18  Ala.  757,  758:  Martin 
V.  State,  62  Ala.  119. 
§  4S.  TriaL 
§  48.  —  Conduct  in  General. 

Under  the  statute  providing  that  the 
judge  shall  submit  the  issue  to  the  jury 
whether  the  defendant  is  the  father  of 
"the  bastard  child,"  the  court  submitted 
as  an  issue  whether  the  defendant  was 
the  father  "of  the  said  child."  On  de- 
fendant's being  obliged  to  plead  over,  he 
pleaded  not  guilty.  The  verdict  followed 
the  language  of  the  issue  submitted. 
Held,  that  the  plea  and  verdict  should  be 
referred  to  the  complaint,  and  the  irregu- 
lar issue  disregarded.  Austin  v.  Pickett, 
9  Ala.  103,  cited  in  Dorgan  v.  State,  72 
Ala.  173;  Smith  v.  State,  73  Ala.  11; 
'  L  ney  v.  State,  lOQ  Ala.  34,  19  So.  331. 
§  50.  -^—  Questions  for  Jury. 

Under  the.  act  of  1811,  as  modified  by 
the  act  of  1816,  the  question  of  paternity 
need  not  be  presented  to  the  jury,  un- 
less the  reputed  father  demand  it.  Tra- 
wick  V.  Davis,  4  Ala.  328,  cited  in  Berry- 
man  V.  Judge  of  County  Court,  9  Ala. 
455. 

As  to  instructions  as  to  degree  of 
proof,  see  ante,  "Degree  of  Proof,"  §  45. 
§  SI. Instructiotu. 

It  is  proper  to  refuse  a  charge  in  bas' 
tardy  proceedings  that  in  weighing  the 
credibility  of  the  prosecutrix  the  jury 
restricted  to  "her  testimony  and  all  the 
evidence  tending  to  contradict  her,"  since 
such  excludes  testimony  tending  to 
roborate  her.  Miller  v.  State,  110  Ala. 
89,  20  So.  39S. 

A  charge  that  the  testimony  of  the 
prosecutrix,  "who  is  shown  to  be  un- 
worthy of  credit,"  must  be  corroborated, 
etc.,  was  properly  refused  as  containing 
an  unwarranted  assumption.  Miller  v. 
State,  110  Ala.  69,  20  So.  392. 

A  charge  that  if  defendant's  failure  to 
testify  was  because  of  the  pendency  of 
an  indictment  for  seduction  against  : 
and  not  because  of  a  consciousness  that 
he  was  the  father  of  the  child,  it  could 
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not  be  considered  as  a  circumstance 
against  him,  was  properly  refused.  Mil- 
ler *.  State.  110  Ala.  69,  20  So.  392. 

A  charge  that  if  the  prosecutrix  on  a 
former  occasion  made  a  sworn  statement 
inconsistent  with  her  present  testimony, 
and  inconsistent  with  defendant's  guill, 
and  the  jury  are  unable  to  find  to  a  rea- 
sonable certainty  which  of  said  state- 
ments is  correct,  their  verdict  should  be 
for  defendant,  is  properly  refused,  as  it 
takes  from  the  jury  the  consideration  of 
all  evidence  save  that  of  the  prosecutrix. 
Miller  v.  State,  110  Ala,  69,  20  So,  392, 

On  trial  for  bastardy  it  was  proper  to 
refuse  an  instruction  that,  where  one 
witness  swears  to  a  fact,  and  another 
witness  swears  to  its  nonexistence,  the 
fact  is  not  proved  unless  there  is  other 
satisfactory  proof  of  it,  which,  standing 
alone,  would  be  sufficient  to  establish  the 
probability  of  its  truth.  Dorgan  v. 
State,  72  Ala.  173. 

Argumentative  Instructions  —  Exam- 
ple* of. — An  instruction  in  a  bastardy 
proceeding  that,  if  the  jury  believe  the 
defendant  has  a  good  moral  character, 
they  may  look  to  such  facts  and  circum- 
stances, whether  testimony  is  sufficiently 
reasonable  to  satisfy  them  that  defend- 
ant is  the  father  of  the  child,  is  objec- 
tionable as  being  involved  and  argumen- 
tative. Bell  V.  State,  27  So.  414,  124 
Ala.  94. 

A  charge  that  defendant  was  not  called 
upon  to  explain  the  suspicious  circum- 
stances against  him  was  properly  refused 
as  argumentative.  Miller  f.  State,  110 
Ala.  69,  20  So.  392. 

§   B».  Verdict  or  Findings. 

A  verdict  which  affirms  that  defend- 
ant is  the  real  father  of  the  bastard  child 
of  the  woman  by  whom  he  was  charged 
is  sufficient.  Berryman  v.  Judge  of 
County  Court,  9  Ala.  455,  cited  in  Quinn 
V.  State,  121  Ala.  39,  25  So.  694, 
§  n.  Judgment  or  Order. 
§  H. Id  General. 

A  judgment  in  a  bastardy  suit,  by 
which  the  defendant  is  condemned  to  pay 
the  sum  of  ISO  a  year,  for  10  years,  to- 
wards the  maintenance  and  education  of 
the  bastard  child,  and  that  he  enter  into 
bond  and  security  for  the  due  and  faith- 
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ful  payment  of  the  said  sums  of  money, 
as  by  statute  required,  is  re^lar.  Austin 
.  V.  Pickett,  9  Ala.  103,  cited  in  Yarborough 
V.  Judge  of  County  Court,  IS  Ala.  SSS; 
Seale  v.  McClanahan,  31  Ala.  345;  Quitin 
f.  State,  ISl  Ala.  39,  2S  So'.  694. 

Providing  for  Issue  of  Execntioii  in 
Default  of  Pastnent  of  Sums  Adjudged. — 
Notwithstanding  a  different  remedy  is 
provided  by  statute,  a  direction,  in  a 
judgment  against  the  father  of  a  bas- 
tard child,  that  an  execution  issue  there- 
on for  each  default  in  the  payment  of 
the  sums  adjudged  to  be  paid,  is  regular. 
Trawick  v.  Davis,  4  Ala.  338,  cited  in 
Yarborough  v.  Judge  of  County  Court,  15 
Ala.  656;  State  v.   McClanahan,  21  Ala. 

345. 

In  Whofle  Favor  Judgment  Rendered. 
— A  judgment  rendered  by  the  court  of 
probate  under  the  bastardy  act,  though 
not  in  favor  of  any  person  by  name  as 
plaintiff,  is  nevertheless  sufficient,  since 
the  statute  points  out  with  certainty  who 
is  the  plaintiff.  Seale  v.  McQanahan,  31 
Ala.  345. 

The  bond  consequent  upon  the  judg- 
ment in  bastardy  proceedings  is  required 
to  be  payable  to  the  county  court;  and 
this,  in  the  absence  of  more  explicit  leg- 
islation on  the  point,  may  serve  to  show 
that  the  judgment  should  be  considered 
to  be  in  favor  of  the  judge  of  that  court, 
as  the  representative  of  the  county.  Yar- 
borough V.  Judge  of  County  Court,  19 
Ala.  556,  957;  Trawick  v.  Davis,  4  Ala. 
338;  Austin  v.  Pickett,  e  Ala.  102. 
§  6S.  Rendition  and  EhUry. 

Where  entries  by  the  trial  judge  on  his 
docket  show  that  in  bastardy  proceed- 
ings the  jury  rendered  a  verdict  for  the 
state,  and  the  court  fixed  the  amount  to 
be  contributed  by  defendant  to  the  bas- 
tard's support  at  a  certain  sum,  judg- 
ment may  be  entered  thereon  nunc  pro 
tunc  at  a  subsequent  term.  Kuehlthan  v. 
State,  eS  Ala.  01,  9  So.  394. 

The  proceedings  before  the  justice 
against  the  putative  father  of  a  bastard 
are  a  part  of  the  record  of  the  cause,  and 
if,  from  them,  the  facts  necessary  to 
sustain  the  jurisdiction  of  the  county 
court  appear,  it  will  be  sufficient,  not- 
withstanding the  judgment  entry  may  fail 
to  disclose  them.  Wilson  v.  Judge  of 
County  Court,  18  Ala.  7S7. 
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A  judgment  in  a  bastardy  proceeding 
will  not  be  reversed  because  the  judg- 
ment entry  omits  to  state  in  whose  favor 
the  judgment  is  rendered.  The  statute 
determines  with  unerring  certainty  who  is 
the  plaintiff.  Yarborough  v.  Judge  of 
County  Court,  IS  Ala.  556,  cited  in  Seale 
V.  McClanahan,  21  Ala.  345. 

In  Vacation. — A  probate  judge  has  no 
jurisdiction,  except  when  sitting  as  a 
court  in  term  time,  to  take  a  confession 
of  judgment  from  the  defendant  in  a 
bastardy  proceeding.  Such  a  judgment, 
in  vacation  therefore,  is  coram  non  judice, 
and  void.    Moore  v.  McGuire,  26  Ala.  461. 

§  96.  Award   for  Support  and   Ex- 

penH*. 

If  defendant  is  found  to  be  the  father, 
judgment  is  rendered  against  him  for  the 
costs,  and  he  is  required  to  give  bond 
and  security  payable  to  the  state,  condi- 
tioned for  the  payment  annually,  for  the 
period  of  ten  years,  of  such  sums  not  ex- 
ceeding fifty  dollars  a  year,  as  the  court 
may  prescribe,  for  the  support  and  edu- 
cation of  the  child.  Paulk  v.  State,  92 
Ala.   427,  428. 

A  judgment  in  favor  of  the  prosecutrix 
in  bastardy  proceeding  "for  her  costs 
in  this  behalf  expended,"  and  requiring 
the  defendant  to  enter  into  bond  "condi- 
tioned that  he  pay  to  the  judge  of  pro- 
bate fifty  dollars  on  the  1st  day  of  Jan- 
uary in  each  year  for  the  term  of  ten 
years,"  etc..  is  materially  different  from  a 
judgment  requiring  him  to  enter  into 
bond  "conditioned  to  pay  fifty  dollars  a 
year  for  the  period  of  ten  years,  on  the 
first  Monday  in  January  in  each  year," 
etc.  Williams  v.  State.  26  Ala.  85,  cited 
in  Satterwhite  v.  State,  28  Ala.  69. 

A  judgment  which  condemns  the  de- 
fendant to  the  payment  of  the  sum  pre- 
scribed by  law  as  a  consequence  of  the 
paternity,  and  directs  a  bond  to  be  exe- 
cuted with  surety  for  the  annual  payment 
of  the  sum  adjudged,  though  not  entirely 
formal,  will  be  sustained.  Berryman  v. 
Judge  of  County  Court,  9  Ala.  455;  Quinn 
V.  State,  121  Ala.  39,  25  So.  694. 

A  judgment  against  the  father  sf  a 
bastard  that  he  pay  "the  sum  of  forty 
dollars  annually,  for  ten  years,  to  wit, 
forty  dollars  now,  and  forty  dollars 
every  year  for  ten  years  afterwards," 
is  erroneous;  but,  as  the  judgment  shows 
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upon  its  face  that  the  defendant  was 
condemned  to  pay  "forty  dollars  annu- 
ally, for  ten  years,"  the  latter  portion  of 
the  judgment  entry  must  be  treated  as  a 
clerical  misprision,  and  here  amended. 
(Parsons.  J.,  dissenting,  thought  the 
judgment  was  not  amendable,  and  should 
be  reversed.  Wilson  v.  Judge  of  County 
Court,  18  Ala.  757,  cited  in  Quinn  *.  State, 
121  Ala.  39,  35  So.  99i. 

Must  Go  to  Support  of  Child. — The 
money  required  to  be  paid  by  one  found 
to  be  the  father  of  a  bastard  must  go 
to  the  maintenance  and  education  of  the 
child,  and  no  part  can  be  paid  to  the  in- 
former.   Bell  V.  State,  124  Ala.  94,  37  So. 

414. 

Period  Bastard  to  Be  Supported.— The 
correct  construction  of  the  bastardy  act 
is  not  that  the  father  shall  be  compelled 
to  support  the  child  until  it  arrives  at  the 
age  of  ten  years,  but  for  ten  years  from 
the  judgment  of  condemnation,  Pruitt  v. 
Judge  of  County  Court,  16  Ala.  705,  cited 
in  Washington  v.  Hunter,  67  Ala.  Bi. 

Amendment  of  JudgmenL^— In  a  pro- 
ceeding in  bastardy,  judgment  was  en- 
tered against  the  defendant,  and  a  mo- 
tion was  subsequently  made  to  amend 
the  judgment  nunc  pro  tunc,  so  as  to 
require  the  annual  payments  to  be  made 
on  "the  first  Monday  in  January,"  as  the 
statute  requires,  instead  of  "the  first  day 
of  January."  Held,  that  there  was  no 
error  in  allowing  the  judgment  to  be 
amended.  Williams  v.  State,  29  Ala.  9, 
cited  in  Moore  v.  Leseur,  33  Ala  243. 

§  67.  Enforcement  of  Order  for  Support. 
§  9B.  In  General. 

A  judgment  that  the  "defendant  pay 
not  exceeding  |50,"  sustained  by  no  evi- 
dence of  a  bond  except  the  clerk's  tes- 
timony that  none  could  be  found  in  his 
office,  but  that  the  defendant's  sureties 
said  they  had  executed  one,  was  held 
not  to  authorize  an  execution.  Isaacs  v. 
Judge  of  County  Court,  5  Stew.  &  P.  402. 
§  09.  Requirinf  Security. 

Under  Code,  §§  4396,  4397,  providing 
that  a  defendant  collvicted  of  bastardy, 
and  sentenced  for  failure  to  give  a  bond 
for  support  may  procure  a  discharge  by 
paying  costs  and  giving  such  bond,  to 
be  approved  by  the  court,  where  a  proper 
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bond  is  offered  for  approval  it  is  the 
judge's  duty  to  approve  it,  though  de- 
fendant is  not  entitled  to  a  discharge  un- 
til he  pays  the  costs.  Bell  v.  SUte,  1S4 
Ala.  77,  27  So.  271. 

§  W.   Irtfprisoiuiient. 

Failing  to  give  bond,  the  court  renders 
judgment  against  defendant  in  bastardy 
proceedings  of  necessity,  in  the  name  of 
the  stale,  for  such  sums  as  at  legal  in- 
terest produce  the  sum  he  Is  required  to 
pay  yearly,  and  "he  must  also  be  sen- 
tenced to  imprisonment  for  one  year,  un- 
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bond  required,  or  pay  the  judgment  and 
costs."     Paulk  V.  State,  S2  Ala.  427,  428. 

The  sections  of  the  Revised  Code 
which  require  the  imprisonment  of  the 
putative  father  in  bastardy  proceedings, 
if  he  taii  to  give  bond  for  the  support  of 
the  child,  are  not  violative  of  the  con- 
stitutional inhibition  against  imprison- 
ment for  debt.  Paulk  v.  State,  53  Ala. 
437. 

Where  a  defendant  in  a  bastardy  pro- 
ceeding is  in  custody  when  a  judgment 
is  rendered  against  him,  it  is  not  erro- 
neous for  the  court  to  order  (hat  he  re- 
main in  custody  until  he  gives  the  bond 
required  by  the  statute,  Yarborough  v. 
Judge  of  County  Court,  15  Ala.  556. 

g  ei.  Review  of  Proceedings. 
I  OS.  —  AppeaL 

Bastardy  proceedings  should  not  be 
scanned  with  two  much  strictness,  but 
it  should  be  rather  intended,  where  the 
reverse  is  not  shown,  that  everything 
material  was  proved  in  the  county  court. 
Trawick  v.  Davis,  4  Ala.  328,  332,  cited 
in   Austin  v.   Pickett,   9   Ala.   102,   104. 

"Proceedings  in  bastardy  are  statutory, 
and  to  them  the  statutes  which  give  a  writ 
of  error  or  appeal  in  criminal  cases  do  not 
extend.  The  statute  prescribing  the 
course  of  proceeding  confers  on  either 
party  (the  state  or  the  defendant)  the 
right  of  appeal,  if  taken  within  thirty  days 
after  judgment,  and  either  party  must 
give  security  for  the  costs  of  appeal.  Cr. 
Code  1886,  §  4886."  Williams  v.  State,  117 
Ala.  199,  23  So.  42,  43. 

Where  there  is  no  record  evidence  of 
a  motion  in  bastardy  proceedings  in  a  jus- 
tice court,  and  the  evidence  in  the  circuit 
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court  as  to  the  fact  of  such  motion  hav- 
ing been  made  is  conflicting,  the  finding 
of  the  court  on  the  question  will  not  be 
disturbed.  Bell  v.  State.  134  Ala.  94.  S7 
So.  414. 

Appearance  Bond  Awaiting;  ■  Appeal.— 
Since  there  is  no  statute  allowing  an  ap- 
pearance bond  to  await  a  decision  on  ap- 
peal from  a  judgment  in  bastardy  proceed- 
ings, the  offer  of  such  bond,  with  security 
for  costs  on  appeal,  does  not  entitle  de- 
fendant to  a  discharge  from  custody, 
which  he  could  procure  under  Code.  §§ 
4396,  439T,  by  giving  bond  for  support  and 
paying  costs.  Bell  v.  State,  124  Ala.  77,  27 
So.  271. 

Security  for  Costs. — From  a  judgment 
of  the  circuit  court,  in  a  proceeding  un- 
der the  bastardy  act,  an  appeal  may  be 
taken  by  merely  giving' security  for  costs 
— either  a  bond  or  an  acknowledgment 
in  writing.  Satterwhite  v.  State,  3B  Ala. 
65,  cited  in  Dunham  v.  Hatcher,  31  Ala. 
487;  Marshall  *.  Croom,  50  Ala.  479;  Wil- 
liams V.  State,  1J7  Ala.  199,  23  So.  42. 

Failure  of  Record  to  Show  That  Prose- 
cutrix Was  Sinxle  Woman. — Where  a 
complaint  for  bastardy  alleges  that  prose- 
cutrix was  a  single  woman,  and  the  jury 
Bnds  that  defendant  was  the  father  of  the 
child,  a  conviction  will  not  be  reversed 
because  the  record  fails  to  show  affirm- 
atively (hat  prosecutrix  was  a  single 
woman.     Dorgan  v.  State,  73  Ala.  173. 

Failure  of  Affidavit  and  Warrant  to 
Show  That  Prosecutrix  Was  Single.— Ob- 
'  jection  that  the  affidavit  and  warrant  in  a 
bastardy  proceeding  before  a  justice  does 
not  aver  that  the  prosecutrix  was  unmar- 
ried can  not  be  made  for  the  first  time  on 
appeal  to  the  circuit  court.  Smith  v. 
State.  73  Ala.  11.  cited  in  Walker  v.  Slate. 

108  Ala.  56,  19  So.  353;  Laney  v.  State. 

109  Ala.  34,  19  So.  531, 

Parties  on  Appeal.~~In  a  writ  of  error 
by  the  putative  father  of  a  bastard  child 
and  his  surety  on  the  order  of  the  county 
court  requiring  him  to  give  bond  and  se- 
curity, the  judge  of  the  county  court,  and 
not  the  mother  of  the  child,  should  be 
made  defendant.  Brown  v.  McLane,  Mi- 
nor 208. 

On  error  by  the  reputed  father,  the 
mother  of  a  bastard  child  should  not  be 
made  a  party  to  a  writ  of  error  in  a  has- 
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tardy  proceeding.    The  judge  of  the  county 
court,  being  considered  the  legal  plaintiff, 
is  the  proper  party  in  the  writ  of  error. 
Trawick  V.  Davis,  4  Ala.  338. 
§  63.    CostB. 

As  to  bond  for  costs  on  appeal,  see  ante, 
"Appeal,"  S  62. 

The  woman  making  the  complaint  tn  a 
case  of  bastardy,  if  she  fail  to  make  it 
good  is  made  liable  for  costs.  Clay's  D. 
134,  §  5.  Berryman  v.  Judge  of  County 
Court,  9  Ala.  455,  459. 

A  party  on  whom  the  paternity  of  a  bas- 
tard child  is  established  by  judgment  is 
liable  to  pay  costs.  Berryman  v.  Judge 
of  County  Court,  9  Ala.  455. 

IV.    PROPERTY. 

§  64.  Statutory  Provisions. 

Code  1907,  i§  3760,  3761,  relating  to  in- 
heritance of  bastards,  are  a  part  of  the 
statutes  of  descent  and  distribution,  and 
should  be  construed  in  pari  materia.  Fos- 
ter V.  Lee,  172  Ala.  32.  55  So.  185. 
§  6S.  Inheritance  by  Bastards. 
§  la. In  General. 

The  word  "children,"  as  used  in  Code 
1907,  §  3754,  prescribing  the  -descent  and 
distribution  of  real  and  personal  property, 
means  legitimate  children  only  having  in- 
heritable blood.  Williams  v.  Wither- 
spoon,  171  Ala.  559,  55  So.  132. 
§    67. Prom  or  Through  Father. 

Bastards  have  no  inheritable  blood,  and 
are  incapable  of  inheriting  as  heirs  of 
their  putative  fathers.  2  Kent's  Com,,  4th 
Hd.  21S.  Lingen  v.  Lingen,  45  Ala.  410, 
413. 

A  bastard  born  in  France  and  legiti- 
mated there,  can  not  inherit  the  estate  of 
his  father  in  Alabama;  nor  can  he  inherit 
his  personal  property,  if  his  father,  at  the 
time  of  his  death,  was  domiciled  in  this 
state.  Lingen  v.  Lingen,  45  Ala.  410. 
§  68. From  or  Through  Mother. 

"By  the  laws  of  this  state,  a  bastard 
may  inherit  from  his  mother,  but  not 
from  his  father.  Rev.  Code,  §  1894."  Lin- 
gen V,  Lingen,  45  Ala.  410,  414. 

Mississippi  Law. — Under  the  Missis- 
sippi statute  regulating  the  descent  and 
distribution  of  the  estates  of  intestates, 
an   illegitiniate   child    takes    equally   with 
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legitimate  children  in  the  estate  of  their 
deceased  mother.  Alexander  v.  Alexan- 
der. 31  Ala.  241. 

§  49.    Inheritance  from  or  Through  Bas- 
tards. 

At  Common  Law. — At  common  Uw, 
bastards  could  have  no  heirs  except  the 
heirs  of  their  own  bodies.  2  Kent's  Com., 
4th  Ed.  812;  Lingen  v.  Ltngen,  45  Ala.  410. 

"Blackstoiie,  speaking  of  the  incapacity 
of  bastards,  says:  'The  incapacity  of  a 
bastard  consists  principally  in  this,  that 
he  can  not  be  heir  to  any  one,  neither  can 
he  have  heirs,  but  of  his  own  body;  for, 
being  nullius  fillius,  he  is  therefore  of 
heir  to  nobody,  and  has  no  ancestor  from 
whom  any  inheritable  blood  can  be  de- 
rived. 1  Wendell's  Blackstone.  459.' " 
Lingen  v.  Lingen,  45  Ala.  410.  413. 

Under  Statute.— Under  Code  1907,  § 
3760,  providing  that  every  illegitimate 
^hild  shall  he  the  heir  of  his  mother,  and 
may  inherit  her  estate  in  whole  or  in  part 
as  if  horn  in  wedlock,  and  section  3761, 
providing  that  the  mother  or  kindred  of 
an  illegitimate  child  by  the  mother  are. 
in  default  of  children  of  such  illegitimate 
child  or  their  descendants,  entitled  to  in- 
herit his  estate,  bastards  are  legitimated 
for  the  purpose  of  heirship  and  succes- 
sion, so  that  the  legitimate  children  and 
grandchildren  o(  a  bastard  can  inherit 
from  his  mother  as  he  could  have  done 
had  he  survived  her.  Foster  i'.  Lee,  17S 
Ala.  33,  55  So.  125. 

Code.  §  1460.  provides  that  the  mother 
or  kindred  of  an  illegitimate  child  on  the 
part  of  the  mother,  in  default  of  children 
of  such  illegitimate  child  or  their  descend- 
ants, is  entitled  to  inherit  his  estate.  Id. 
f.   35.   art.   1,  provides  that,   on   the   death 


leaving  a  parent  or  par- 
ents, his  property  shall  descend  to  the 
parents  in  equal  portions,  but,  'in  case 
only  one  parent  survives,  then  he  or  she 
shall  be  entitled  to  one-half,  and  the  other 
half  shall  descend  to  the  brothers  and 
sisters  of  the  deceased.  Held  that,  on  the 
death  of  an  illegitimate  child  intestate, 
the  mother  is  entitled  to  one-half  of  the 
estate,  and  the  remainder  should  be  di- 
vided among  the  half-brothers  and  sisters 
of  the  decedent.     Ward  v.  Mathews.  122 

Ala.   188,  35  So.   50. 

A  bastard  died  seised  of  land,  without 
issue,  leaving  a  bastard  half-brother  and 
their  mother  surviving  him.  Code  ie'<6,  § 
1922,  provides  that  "the  mother,  or  kin- 
dred of  an  illegitimate  child  on  the  part 
of  the  mother,  are.  in  default  of  children 
of  such  illegitimate  child,  or  their  descend- 
ants, entitled  to  inherit  his  estate."  Held, 
that  the  statute  must  be  construed  with 
others  in  pari  materia,  and  the  established 
rules  of  descent;  and  the  half-brother  will 
take  to  the  exclusion  of  the  mother.  But- 
ler r.  Elyton   Land  Co.,  84  Ala.  384,   t  So. 

Bastard  Offsprings  of  Same  Mother. — 
One  illegitimate  child  can  inherit  from  an- 
other of  the  same  mother.  Butler  v.  Ely- 
ton  Land  Co.,  84  Ala.  384.  4  So.  675. 
§  70.  Effect  of  Recognition,  Acknowl«dg- 
meot,  or  Legitimation. 

Under  Rev.  Code,  gg  2404,  8405,  regulat- 
ing the  legitimation  of  bastards,  a  child 
of  parents  never  married,  legitimated  by 
the  laws  of  a  foreign  country,  can  not  in-  ■ 
herit  real  estate  in  Alabama.  The  fact 
that  the  child  was  begotten  in  Alabama 
can  not  alter  the  case.  Lingen  v.  Lingen, 
45  Ala.  410. 


BaHery. 

See  the  title   ASSAULT  AND   BATTERY. 

Bawdy  House. 

See  the  titles  DISORDERLY   HOUSE;   NUISANCE. 

Bearing  Anns. 

Sse  the  title  WEAPONS. 
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Beasts. 

See  the  title  ANIMALS. 


Beer. 

See  the   title   INTOXICATING    LIQUORS. 


Bench  Warrant. 

i  CONTEMPT;    CRIMINAL    LAW;    WITNESSES, 


BENEnCIAL  ASSOQATIONS. 

§  1.  Nature  and  Status  in  General. 

§  2.  Name. 

§  3.  Powers   of   Societies   in   General. 

§  4.  Superior,   Subordinate,  and  Affiliated   Bodies. 

§  5.  Property  and  Funds. 

§  6,  Dissolution. 

Cross  References. 

See,  generally,  the  titles  ASSOCIATIONS;  BUILDING  AND  LOAN  ASSOCIA- 
TIONS; CORPORATIONS;    INSURANCE;  RELIGIOUS  SOCIETIES. 

As  to  the  authority  of  a  grand  lodge  of  free-masons  to  lend  money,  see  the  title 
ASSOCIATIONS.  As  to  an  action  to  determine  the  right  to  the  proceeds  of  a 
policy  of  insurance   by   a   traternal  order,   see  the  tille   INSURANCE. 


§  1.  Nature  and  Status  in  General. 

Where  the  members  of  a  beneficial  as- 
sociation create  a  fund  (or  their  own  bene- 
fit by  mutual  contributions,  equity  has  no 
jurisdiction  over  such  association  and 
fund  on  the  ground  of  partnership,  since 
the  members  inter  se  are  not  partners. 
Burke  i:  Roper,  79  Ala.  13fl. 
§  9.  Name. 

The  corporate  name  of  the  '"Grand 
Lodge"  being,  "Most  Worshipful  Grand 
Lodge  of  Ancient  Free  Masons  of  Ala- 
bama and  its  Masonic  Jurisdiction."  it 
was  held  that  a  charter  granted  by  the 
"Grand  Lodge  of  the  State  of  Alabama" 
to  a  lodge,  authorizing  their  organization 
by  the  name  of  Yorkville  Lodge,  No.  131, 
was  properly  issued,  and  that  the  charter 
was  admissible  in  evidence.  Burdine  v. 
Grand  Lodge.  3T  Ala.  4TS. 
§  Z.  Powers  of  Socutiet  in  General. 

Execution  of  Promissory  Note  in  Con- 
sideration of  a  Loan. — Where  the  charter 


of  a  bereticial  association  does  not  au- 
thorize it  to  loan  money,  a  promissory 
note  made  to  it  in  consideration  of  a  loan 
is  void.  Grand  Lodge  of  Alabama  v. 
Waddill,  36  Ala,  313. 
§  4.  Superior,  Subordinate,  and  AfKliatcd 
Bodies. 
A  corporation  whose  nanie  is  the  "Most 
Worshipful  Grand  Lodge  "Of  .Ancient  Free- 
masons of  Alabama  and  its  Masonic  Ju- 
risdiction" is  sufficiently  identified  by  the 
name  of  the  "Grand  Lodge  of  the  State  of 
Alabama,"  as  given  in  a  charter  which  it 
issued  for  the  formation  of  a  subordinate 
lodge.  Burdine  v.  Grand  Lodge  of  Ala- 
bama, 37  Ala.  478.  See  McWalker  v. 
Branch  of  the  Bank,  3  Ala.  153;  Crawford 
V.  Planters',  etc..  Bank,  4  Ala.  313;  Smith 
V.  Branch  Bank,  5  Ala.  26;  Hancock  v. 
Branch  of  the  Bank,  5  Ala.  440;  Snelgrove 
V.  Branch  Bank.  5  Ala.  295;  Crawford 
V.  Branch  Bank,  7  Ala.  383;  Caldwell 
3'.  Branch  of  the  Bank,  11  Ala.  5-19;  Davis 
V.    Branch    Bank.    13    Ala.    463;    Smith    v. 
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Beneficial  Associations — Betting 


Tallassee,  etc.,  Plank  Road  Co..  30  Ala. 

663. 

§  S.  Prop«TtT  and  Funds. 

Jurisdiction  of  Court  of  Equity.— The 
jurisdiction  of  equity  over  beneficial  as- 
sociations and  their  funds  is  based  on  the 
trust  nature  of  the  fund,  the  charitable 
uses  for  which  it  is  designed,  and  the  in- 
adequacy of  legal  remedies.  Burke  v. 
Roper,  79  Ala.  138. 

Decree  of  Distributioti — When  Granted. 
— On  a  bill  in  equity  for  the  distribution 
of  the  funds  of  a  relief  association  among 
the  members,  a  decree  of  distribution  will 
not   be   granted   unless   it   clearly  appears 


I  hat  the  operations  of  the  association  have 
entirely  ceased,  and  its  objects  been  aban- 
doned.    Roper  V.    Burke,  B3  Ala.   193,  3 
So.  439. 
§  6.  Dissolution. 

When  the  operation  of  a  voluntary  as- 
sociation has  been  discontinued,  it!  ob- 
jects and  purposes  have  been  abandoned 
by  common  consent,  a  court  of  equity  has 
jurisdiction  to  decree  a  dissolution,  and  to 
distribute  the  common  fund  among  the 
several  contributors  in  proportion  to  the 
amount  contributed  or  paid  by  them  re- 
spectively.    Burke  v.  Roper,  79  Ala.  138. 


Benefidariet. 

See   the   titles  CHARITIES;    INSURANCE;    POWERS;    TRUSTS. 


Benefito. 

As  to  effect  of  acceptance  of  benefits,  see  the  titles  APPEAL  AND  ERROR; 
CORPORATIONS;  ESTOPPEL;  PRINCIPAL  AND  AGENT.  As  to  resulting 
benefits  and  deductions  from  compensation  or  damages,  see  the  titles  DAMAGES; 
EMINENT  DOMAIN;  MUNICIPAL  CORPORATIONS. 


Benevolent  Organizationt. 

See  the  titles  CHARITIES;  TAXATION. 


BequetU. 


Best  Evidence. 

See  the  titles  CRIMINAL  LAW;   EVIDENCE, 


Bettemtents. 

See    the   titles    EJECTMENT;    IMPROVEMENTS;   LIFE    ESTATES;    PARTI- 
TION. 


Betting. 

See  the  titles  ELECTIONS;  GAMING. 
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Beverages. 

See   the   titles   FOOD;    INTOXICATING    LIQUORS. 


See   the  titles  HIGHWAYS; 


Bicycles. 

LICENSES;   MUNICIPAL  CORPORATIONS. 


Bids. 

See  the  titles  AUCTIONS  AND  AUCTIONEERS;  CONTRACTS;  COUN- 
TIES; EXECUTION;  HIGHWAYS;  JUDICIAL  SALES;  MORTGAGES;  MU- 
NICIPAL CORPORATIONS;    PUBLIC  LANDS;  STATES;  TAXATION. 


BIGAMY. 

§  1.  Nature  and  Elements  of  Offense. 

§  2,  Defenses. 

§  3.  Indictment  or  Information, 

§  4.  Requisites  and  Sufficiency. 

§  5,  Issues,  Proof,  and  Variance. 

§  6.  Evidence. 

§  7.  Presumptions  and  Burden  of  Proof. 

§  8.  Admissibility  in  General, 

§  9.  Previous  Marriage. 

§  10.  Illegal  Marriage  or  Cohabitation. 

§  11.  Trial. 

§  12.  Questions  for  Jury.    ' 

§  13.  Instructions. 

Cross  References. 

See  the  titles  ADULTERY;  CRIMINAL  LAW;  CURTESY;  DEATH;  DI- 
VORCE; DOWER;  EVIDENCE;  HUSBAND  AND  WIFE;  LEWDNESS;  MAR- 
RIAGE; SLAVES. 

As  to  admissibility  of  testimony  of  a  just  and  lawful  wife  against  husband  in 
trial  for  bigamy,  see  the  title  WITNESSES. 


§  1.  Nature  and  Elements  of  Offense, 

Intent. — No  other  intent  is  necessary  to 
support  a  conviction  for  bigamy  than 
that  which  must  be  inferred  from  the  sec- 
ond marriage,  knowing  the  first  wife  to 
be  living,  or  not  having  a  reasonable  be- 
lief of  her  death;  and  a  charge  which,  un- 
explained, would  lead  the  jury  to  the  con- 
clusion that  some  other  intent  was  neces- 
sary, is  properly  refused.  Dotson  v.  State, 
62  Ala.  HI,  34  Am.  Rep.  2,  cited  in  note 
in  27  L.  R,  A.,  N.  S.,  1098. 

Cobabitation. — Cohabitation    under    the 


second  marriage  is  not  necessary  to  com- 
plete the  offense  of  bigamy;  it  is  com- 
plete when  the  unlawful  marriage  is  con- 
summated.   Beggs  V.  State,  65  Ala.  108. 

Same— Intercourse. — Under  the  last 
clause  of  Cr.  Code  1B96,  §  4406,  which  in 
its  entirety  provides  that  "if  any  person 
having  a  former  husband  or  wife  living 
marries  another,  or  continues  to  cohabit 
with  such  second  husband  or  wife  in  this 
state,  he  or  she  must,  on  conviction,  be 
imprisoned,"  etc.,  it  is  unnecessary,  to  con- 
stitute the  crime  of  bigamy,  that  sexual 
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intercourse  should  continue  during  th< 
whole  time  the  parties  live  together,  bul 
the  crime  is  committed  when  they  live 
under  the  same  roof,  and  acknowledge 
each  other  as  husband  and  wife,  although 
ihey  are  prevented,  by  incapacity,  from 
committing  the  carnal  act.    Cox  v.  State, 

23  So.  806,  117  Ala-  103.  41  L.  R.  A.  700,  67 

Am.  St.  Rep.  166. 

Existence  of  Former  Harmgc— To 
find  defendant  guilty,  it  must  be  shown 
that  his  former  wife  was  living  at  the  time 
he  contracted  the  second  marriage.  Parker 
V.  State,  77  Ala.  47.  54  Am,  Rep.  43. 

Same    —    Common- Law    Marriage,— A 
marriage  entered  into  merely  by  the  cc 
sent  of  the  parties,  followed  by  cohabi 
tion,  is  valid,  though  no  license  was  t 
tained    from    the    judge   of   probate,    and 
though  not  solemnized  by  any  person  au- 
thorized by  statute.     Beggs  v.    State,   55 
Ala.  108. 

Same — When  Void.— Bigamy  can  noi 
be  predicated  of  a  second  marriage  where 
the  first  marriage  is  void,  and  not  merely 
voidable.  Beggs  v.  State,  55  Ala.  108; 
Cooley  V.  State,  55  Ala.  163. 

Same— When  Voidable  Only.— One 
whose  marriage  is  only  voidable  may  be 
prosecuted  for  bigamy  upon  his  contract- 
ing a  second  marriage  before  the  former 
has  been  disaffirmed.  Beggs  v.  State,  55 
Ala.  108. 

■  Same — When  Party  under  Age  of  Con- 
sent.^ — As  a  marriage  of  a  person  under 
the  age  of  consent  is  a  marriage  until  dis- 
affirmed, a  subsequent  marriage  by  poch 
person,  before  the  former  has  been  set 
aside,  is  bigamy.  Beggs  v.  State.  55  Ala. 
108;  Cooley  v.  State,  55  Ala.  162. 

Same  —  When  DUsolved.— Defendant, 
after  marrying  in  Alabama,  went  to  Mis- 
sissippi to  live,  and  from  there  to  Arkan- 
sas, leaving  his  wife  in  Mississippi.  After 
obtaining  a  divorce  in  Arkansas,  on  pub- 
lication he  returned  to  Alabama,  and  mar- 
ried again,  his  former  wife  still  living. 
He  had  been  bona  fide  a  resident  of  Ar- 
kansas for  over  a  year  before  filing  his 
bill,  as  provided  by  the  Arkansas  stat- 
utes. Held,  thai  the  divorce  was  a  de- 
fense to  the  prosecution.  Thompson  r. 
State,  28  Ala.  n. 

The  ordinance  of  1867,  §  1,  recognizes 
as    husband   and   wife   all    freednien    then 


living  together  as  such.  The  act  of  1868 
.authorizes  the  dissolution  of  the  connec- 
tion by  mutual  consent  of  the  parties. 
Held,  that  the  act  of  1868  was  no  defense 
to  a  prosecution  ior  bigamy  of  one  whose 
marriage  was  regularly  solemnized  under 
license  from  the  probate  judge,  and  who, 
after  dissolution  of  the  marriage  by  mu- 
tual consent,  married  another.  McConico 
V.  State,  49  Ala.  6,  cited  in  note  in  27  L.  R. 
A..  N.  S.,  1103. 

Same^Restrictioiis  on  Harriage  in  Di- 
vorce.- It  was  no  defense  in  a  bigamy 
case  that  within  six  months  prior  to 
the  offense  a  decree  of  divorce  between 
defendant  and  his  wife  was  granted  in 
Oklahoma,  where  such  decree  was  inop- 
erative on  its  face  until  after  six  months. 
Witt  V.  State,  5  Ala.  App.  187,  59  So.  T15. 
§  >,   Defenses. 

As  to  presumption  of  death  from  ab- 
sence, see  post,  "Presumptions  and  Bur- 
den of  Proof,"  §  T. 

Absence  of  Spouse. — It  is  no  defense, 
on  one's  trial  for  polygamy,  that  on  her 
second  marriage  her  former  husband  had 
been  absent  for  more  than  a  year,  and  was 
rumored,  and  by  her  believed,  to  be  dead. 
Jones  V.  State,  67  Ala.  84,  cited  in  note  in 
37   L.   R.  A.,   N,  S.,  1098,  1099,  1102. 

Where  defendant  left  his  wife  in  the 
state  in  which  they  were  married,  her 
continued  residence  there  is  not  an  ab- 
sence, within  Code,  §  4186,  which  provides 
that  one  who  does  not  know  that  his 
former  wife  is  living  may  marry  a  second 
time,  where  she  has  remained  absent 
from  him  for  the  last  five  years  preceding, 
Parker  v.  State,  77  Ala.  47.  54  Am.  Rep.  43. 
§  3.  Indictment  or  Information. 
§  4.  Requisites  and  Sufficiency. 

An  indictment  against  a  man  for  big- 
amy was  not  demurrable  because  it  failed 
to  allege  that  the  other  party  was  a 
woman.  Witt  v.  State,  5  Ala.  App.  187, 
59   So.  715. 

Necessity  of  Averring  Harriage  Is  Un- 
lawful.— An  indictment  which  avers  that 
defendant,  ''having  a  former  wife  living," 
married  a  certain  woman,  is  insufficient. 
As  it  fails  to  aver  that  the  second  mar- 
riage was  unlawful.  Parker  t!.  State,  77 
Ala.  47,  54  Am.  Rep.  43. 

Where  Indictable.— The  offense  of  big- 
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amy  under  the  statute  (Rev.  Code.  §  3S9») 
is  indictable  only  in  the  county  in  which 
the  second  marriage  is  solemnized;  while 
subsequent  cohabitation  under  the  second 
marriage,  which  is  a  distinct  offense,  may 
be  indicted  and  punished  in  any  county 
in  which  it  is  committed;  but,  under  an 
indictment  for  bigamy,  a  conviction  can 
not  be  had  on  proof  only  of  subsequent 
cohabitation,  in  the  county  in  which  the 
indictment  was  found,  when  the  second 
marriage  took  place  in  another  county,  or 
in  another  state.  Beggs  v.  State.  55  Ala. 
lOS;  Williams  v.  Stale,  44  Ala.  24. 

§  S. Issues,  Proof,  and  Variance. 

There  is  no  variance  between  an  indict- 
ment for  bigamy,  alleging  the  name  of  the 
alleged  second  wife  as  "Lydia  E.,"  and 
the  proof,  showing  her  name  as  "Liddie 
E."    Caldwell  v.  State,  41  So.  473,  146  Ala. 

It  is  necessary  to  aver  in  an  indictment 
for  bigamy,  and  prove  on  the  trial,  that 
the  accused  married  his  second  wife  or 
cohabited  with  her  in  the  county  in  which 
the  indictment  was  found.  Williams  v. 
State.  44  Ala.  24. 
§  4.  Evidence. 

§  7.    '         Presumptions    and    Burden    of 
Proof. 

Presumption  of  Death  of  Absent  Spouse- 
— '"Absence,  from  which  death  is  pre- 
sumed, is  absence  abroad;  absence  irom 
the  former  place  of  abode,  where  nothing 
has  been  heard  of  the  absent  person  by 
those  who  would  naturally  have  heard  of 
him,  if  alive."  Parker  v.  State,  77  Ala. 
47,  52. 

"To  constitute  the  statutory  exception, 
an  available  defense,  continuous  absence 
for  the  last  preceding  five  years,  and  ig- 
norance of  the  life  or  death  of  the  former 
husband  or  wife,  must  concur."  Parker 
V.  State,  77  Ala.  47,  51. 

Same— Length  of  Absence. — "Whoever 
marries  a  second  time,  having  a  former 
husband  or  wife  living,  absent  for  a  less 
period  than  five  years,  violates  the  stat- 
ute, and  is  subject  to  punishment." 
Parker  v.  State.  77  Ala.  47,  52. 

Cases  may  arise  in  which  death  will  be 
presumed  from  unexplained  absence  for  a 
less  period  than  five  years.  Questions  of 
conflicting  presumptions  may  arise;  and 
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the  accompanying  circumstances  as  to 
age,  or  health,  or  condition  may  be  such, 
that  the  presumption  of  innocence  will 
overcome  the  presumption  of  the  contin- 
uance of  life.  Parker  v.  State,  77  Ala. 
47,  53. 

Same — When  Deserted. — "A  husband 
can  not  create  absence  by  abandoning  his 
family,  and  then  invoke  the  presumption 
of  innocence  to  destroy  the  presumptive 
proof  of  continuing  life.  On  such  facts, 
there  can  be  no  inference  of  death,  avail- 
able as  a  defense;  and  the  presumption 
of  innocence  only  avails  as  in  other  crim- 
inal cases— that  each  essential  ingredient 
of  the  offense  must  be  proved  beyond  a 
reasonable  doubt."  Parker  v.  State,  77 
Ala.  47,  92. 

Same — When  Proved  That  Spouse  Was 
Alive  within  Time.— Where  the  prosecu- 
tion has  shown  that  the  former  wife  was 
living  at  the  specified  time  before  the 
second  marriage,  the  burden  is  on  defend- 
ant to  rebut  the  presumption  that  she  is 
still  alive.  Parker  v.  State,  77  Ala.  47, 
54  Am.  Rep.  43. 

Proof  that  the  former  wife,  abandoned 
by  the  defendant,  was  living  at  a  speci- 
fied time  before  the  second  marriage. 
raises  a  presumption  that  she  was  living 
at  the  date  of  the  second  marriage.  Par- 
ker V.  State,  77  Ala.  47,  54  Am.  Rep.  43. 

§  8.  Admis«bility  in  General. 

On  a  trial  under  an  indictment  for  big- 
amy, evidence  that  at  the  time  of  the 
second  marriage  the  defendant  had  made 
inquiries  to  ascertain  whether  or  not  his 
former  wife  was  dead,  and  that  he  had 
received  a  letter  stating  that  she  was 
dead,  is  irrelevant,  illegal,  and  properly 
excluded.  Rand  v.  Stale,  29  So.  B44,  129 
Ala.  119,  cited  in  note  in  27  L.  R.  A.,  N; 
S.,  1099,  1102. 

§  9.  — —  Previous  Marriage. 

How  Proved. — "On  trial  for  bigamy, 
marriage,  like  any  other  fact  involved  in 
a  judicial  inquiry,  may  be  proved  by  cir- 
cumstances; direct  or  positive  proof  of 
the  fact  is  not  necessary.  1  Bish,  Mar. 
&  Div.,  §  487;  2  Whart.  Ev.,  §  1297;  2 
Greenl.  Ev.,  §  461;  Langtry  *.  State,  30 
Ala.  536;  Campbell  v.  Gullatt,  43  Ala.  57; 
Williams  c  State,  54  Ala.  131;  Parker  tr. 
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State.  77  Ala.  47."  Bynon  v.  State,  117 
Ala.   80,  23  So.   640. 

Same— By  Parol  Evidence.— Oral  proof 
of  the  marriage  is  admissible  on  the  (rial 
of  an  indictment  under  Code,  §  4iB5,  for 
either  the  offense  of  bigamy  or  that  of 
continuing  to  cohabit  in  the  county,  etc. 
Brewer  v.   State,   59   Ala.   101. 

Same — Admissions. — ^Where,  on  a  trial 
for  bigamy,  a  witness  proved  a  prior  mar- 
riage of  accused,  ii  was  competent  to 
prove  acts,  declarations,  or  admissions  of 
accused  in  recognition  of  the  alleged  first 
wife  as  his  legal  wife.    Caldwell  v.  State, 

41   So.  473.  146  Ala.  141. 

■'In  Parker  t'.  State,  77  Ala.  47.  it  was 
held,  that  ihe  weight  of  authority  is  in 
support  of  the  proposition,  that,  'in  the 
absence  of  local  laws  prescribing  for- 
malities and  ceremonies  to  validate  a 
marriage,  the  first  marriage  may  be 
proved  by  the  admissions  of  the  ac- 
cused.' Citing  Miles  v.  United  States, 
103  U.  S.  304,  26  L.  Ed.  481.  There  are 
no  formalities  or  ceremonies  in  this  state 
necessary  to  establish  a  marriage,  and, 
in  this  case,  the  admissions  of  the  de- 
fendant of  the  first  marriage  are  clear 
and  uncontroverted."  Williams  v.  State. 
151  Ala.  108,  44  So.  57.  58. 

Same — Admissions  and  Cohabitation. — 
By  way  of  dictum  in  an  early  case  it  was 
said  that  in  trials  for  bigamy  marriage 
must  be  proved  by  the  record  or  the  tes- 
timony of  a  witness  to  the  ceremony. 
Admissions,  reputation,  and  cohabitation 
are  not  sufficient.  Ford  v.  Ford.  4  Ala. 
143.  This  doctrine  is  overruled,  how- 
ever, by  subsequent  cases.  Langtry  v. 
State,  30  Ala.  S36,  537;  Williams  v.  State. 
151  Ala.  108,  44  So.  67. 

In  prosecutions  for  bigamy,  the  first 
marriage  may  be  proved  by  evidence  of 
cohabitation  and  the  confessions  of  the 
prisoner;  and  such  evidence,  if  full  and 
satisfactory,  is  sufficient  to  authorize  a 
conviction,  without  the  production  of  the 
record,  or  the  testimony  of  a  witness 
who  was  present  at  the  ceremony.  Lang- 
try  V.  State,  30  Ala.  S36. 

Evidence  that  a  man  and  woman  lived 
and  cohabited  together  for  more  than 
ten  years;  that  they  were  the  parents  of 
eight  children;  that  the  woman  and 
children  were  known  by  his  name;  and 
that  she,  described  as  his  wife,  joined  him 


in  the  execution  of  a  deed,  is  competent 
to  prove  the  previous  marriage  on  trial 
for  bigamy.  Bynon  v.  State.  117  Ala.  80, 
S3  So.  640. 

In  prosecutions  for  bigamy,  marriage 
may  be  proved  by  cohabitation  and  the 
confessions  of  the  party;  and  if  the  proof 
of  marriage  be  full  and  satisfactory,  it 
is  not  absolutely  necessary  that  the  pros- 
ecution shall  produce  either  the  record 
of  the  marriage,  or  the  testimony  of 
some  person  who  witnessed  the  cere- 
mony. See  Morgan  v.  State.  11  Ala.  889; 
Langtry  v.  State,  30  Ala.  536,  538; 
Parker  i'.  State,  77  Ala.  47. 

Same — Bill  for  Divorce— A  bill  in 
equity  for  a  divorce,  not  verified  by  the 
oath  of  the  complainant,  is,  like  any  other 
unsworn  bill  regarded  as  the  mere  sug- 
gestion of  counsel;  and  is  not  compe- 
tent evidence  against  the  complainant 
therein,  in  a  subsequent  prosecution  for 
bigamy,  to  prove  his  marriage  with  the 
defendant  as  therein  alleged.  Cooley  i'. 
State,   55  Ala.   168. 

Same — Marriage  License. — On  a  trial 
for  bigamy,  certified  copies  of  marriage 
licenses  issned  to  defendant,  and  of  the 
marriage  certificates  appeaded  to  the  li- 
censes, and  referring  to  ttiem  for  the 
names  of  the  parties,  are  admissible,  un- 
der Code,  g§  2S4S,  2847,  requiring  regis- 
try of  such  license  and  certificates,  and 
making  certified  copies  presumptive  evi- 
dence. Eldridge  V.  State.  38  So.  580,  126 
Ala.  63. 

Degree  of  Proof.— In  a  prosecution 
for  bigamy  (Code,  §  4185),  the  fact  of  a 
former  marriage,  valid  by  the  laws  of 
the  country  in  which  it  was  contracted, 
must  be  proved  by  competent  evidence, 
and  beyond  a  reasonable  doubt.  Parker 
V.  State,  77  Ala.  47. 

"Marriage,  even  in  prosecutions  for 
bigamy,  may  be  proved  by  cohabitation 
and  Ihe  confessions  of  the  party;  but  the 
testimony,  to  justify  a  conviction,  must 
be  clear,  strong  and  convincing.  Sec 
able  opinion  by  C.  J.  Gibson,  in  Forney 
V.  Hallacher.  8  Serg.  &  R.  159;  Com.  v. 
Murtagh,  1  Ashm.  272;  Ham's  Case,  11 
Me.  391;  Cayford's  Case,  7  Greenl.  Ev. 
57;  The  State  v.  Hilton,  3  Rich.  Law, 
434;  Roscoe'a  Cr.  Ev.  311.  312."  Lang- 
try v.  State.  30  Ala.  536.  537. 
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Bigamy — Bill  of  Discovkry 


§  10.  lUegal  Harruge  or  Colubiu- 

"The  alleged  second  marriage  of  de- 
fendant having  been  solemnized  by  a 
justice  of  the  peace  without  a  license,  and 
not  followed  by  cohabitati 
valid  either  as  a  statutory 
law  marriage.  Beggs  v.  State,  55  Ala. 
108.  With  the  evidence  of  the  second 
marriage,  excluded,  there  remained  no 
evidence  on  which  the  defendant  could 
be  convicted  of  bigamy."  Ashley  v. 
State,  109  Ala.  48.  19  So.  917,  918. 

§  11.  Trial. 

§  IS. QucstionB  for  Jury. 

In  a  prosecution  for  bigamy,  whether 
there  was  a  common-law  marriage  in  the 
state  between  defendant  and  one  who 
had  formerly  been  his  wife  held,  under 
the  evidence,  a  question  for  the  jury. 
Williams  :'.  State,  44  So.  57,  ISl  Ala.  lOB. 

Where  there  was  evidence  from  which 
the  jury  could  infer  that  the  wife  of  one 
indicted  for  bigamy  was  alive  when  the 
second  marriage  was  solemnized,  an  af- 
firmative charge  for  defendant,  requested 
on  the  theory  that  there  was  no  evidence 
that  she  was  alive,  was  properly  refused, 
though  there  was  no  direct  evidence  that 
she  was  living  at  the  time  of  the  second 
marriage.     Eldridge  v.  State,  28  So.  580, 


N.  S.,  1098,  1102. 

§  13.  InsmtctiDiM. 

On  a  prosecution  for  bigamy,  where 
the  only  testimony  is  that  of  an  ignorant 
negro  woman  that,  after  defendant  had 
been  married  to  and  separated  from  a 
certain  man,  a  marriage  ceremony  was 
performed  between  her  and  another  man 
by  a  person  named,  "a  colored  man,  who 
read  the  testimony  to  them,"  without 
any  attempt  to  produce  evidence  of  a 
marriage  license,  or  to  account  for  its 
nonproduction  in  reference  to  either  cere- 
mony, and  without  any  proof  that  the 
one  who  performed  the  second  cere- 
mony was,  or  pretended  to  be,  or  was 
supposed  to  be,  a  preacher,  minister,  or 
officer  of  any  kind,  or  that  the  ceremony 
performed  by  him  was  followed  by  co- 
habitation, an  instruction  that  "marriage 
in  cases  of  this  kind  could  be  proved  by 
cohabitation,  living  together,  or  the  con- 
fession of  the  parties;  that  it  was  like 
any  other  civil  contract  in  this  respect, 
and  that  it  was  not  necessary  to  show 
by  proof  that  the  requirements  of  the 
statute  were  conformed  to  to  establish  a 
marriage  in  either  case;  that  it  was  not 
necessary  to  show  the  authority  of  the 
parties  who  solemnized  the  marriage," 
-is  erroneous.  Brown  v.  State,  52 
Ala.  338. 


Bill. 

:  the  titles  ACCOUNT;  ACCOUNT  STATED.     As  to  statutes,  see  the  title 

STATUTES. 


Bill  of  Coat 

See   the   title  COSTS. 


Bill  of  Credit. 

See  the  titles  BANKS  AND  BANKING;  CONSTITUTIONAL  LAW;  STATES. 


Bill  of  DiicoTery. 

See  the  title  DISCOVERY. 


>v  Google 


Bill  of  Exceptions. 

See  the  title  EXCEPTIONS,  BILL  OF. 

Bill  of  Exchange. 

See  the  title  BILLS  AND  NOTES. 

Bin  of  Interpleader. 

See  the  tille  INTERPLEADER. 

Bill  of  Laf&ig. 

titles    CARRIERS;    EVIDENCE;    SALES;    SHIPPING. 


Bill  of  Particular!. 

See    the     titles    CONTEMPT;    INDICTMENT     AND    INFORMATION;    JUS- 
TICES OF  THE  PEACE;  PLEADING. 


Bill  of  Peace. 

See  the  tides  EQUITY;  INJUNCTION;  QUIETING  TITLE. 


Bill  of  Review. 

See  the  title  EQUITY. 

Bill  of  Rights. 

See  the  titles  BAIL;  CONSTITUTIONAL  LAW;  CRIMINAL  LA-W;  EMI- 
NENT DOMAIN;  INDICTMENT  AND  INFORMATION;  JURY;  SEARCHES 
AND  SEIZURES;  WEAPONS;  WITNESSES. 


Bin  of  Sale. 

See  the  title  SALES. 

BUI  Quia  Timet. 

See  the  title  QUIETING  TITLE. 
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BIU5  AND  NOTES. 

I.  Requisites  and  Validity. 

(A)  Form   and   Contents  of   Bills   of   Exchange,   Drafts,   Checks,  and 

Orders. 
§     1-  Nature  and  Essentials  in  General. 
§     2.  What  Law  Governs. 
§     3.  Original  Parties. 
§     4.  Form  of  Order  or  Request. 
§     5.  Designation  of  Parties. 
§     6.  Designation  of  Medium  of  F'ayment. 
§     7.  Inland  or  Foreign  Bills. 
§     8.  Checks  as  Bills  of  Exchange. 

§     9.  Orders  Payable  on  Contingency  or  Ont  of  Particular  Fund. 
§  10,  Nature  of  Contract  and  Liability  of  Drawer. 
§  11.  Refusal  of  Drawee  to  Accept  or  Pay. 

§  12. Liability'of  Drawee. 

§  13.  Liability  of  Drawer. 

(B)  Fonn  and  Contents  of  Promissory  Notes  and  Duebills. 
§  14.  Nature  and  Essentials  in  General. 

§  13.  What  Law  Governs. 

§  16.  Form  of  Promise. 

§  17.  Designation  of  Parties. 

§  18.  Designation  of  Time  for  Payment. 

§  19,  Designation  of  Place  for  Payment. 

§  20.  Designation  of  Medium  of  Payment. 

§  21.  Duebills  or  Other  Acknowledgments  of  Indebtedness. 

§  22.  Certificates  of  Deposit. 

§  23-  Sealed  Instruments. 

§  24.  Instruments  Payable  after  Death  of  Maker. 

§  25.  Recitals  and  Provisions  Affecting  Character  of  Instrument. 

§  26,  Nature  of  Contract  and  Liability  of  Maker. 

(C)  Execution  and  Delivery, 
§  27,  Signature. 

§  28.  Attestation. 

§  29.  Affixing  Revenue  Stamps. 

§  30.  Signature  .Added  after  Delivery- 

§  31.  Partial  Kxecution  and  Failure  of  Others  to  Sign. 

§  i2-  PVsons  Liable  Whose    Names    Are    Not  Subscribed  or   hi' 

serted. 
§  33.  Execution  in  Blank. 

§  34.  Ratification  of  Instrument  Defectively  Executed. 
§  35.  Delivery. 

§  36.  Necessity  and  Sufficiency  in  General. 

§  37.  Conditional  Delivery, 

§  38.  Operation  and  Effect. 


>v  Google 


Bills  ani>  Xotes 

(D)   Acceptance. 

§  39.  Oral  Acceptance. 

§  40.  Implied  Acceptance. 

§  41.  Acceptance  for  Honor  or  Supra  Protest. 

§  42.  Revocation  of  Acceptance. 

§  43.  Nature  of  Contract  and  Liability  of  Acceptor. 

§  44.  In  General.  , 

§  45.  Accommodation  .■\cceptor. 

§  46.  Discharge  of  Acceptor. 

§  47.  Acceptance  of  Orders  Made  Payable  on  Contingency  or  Out 

of  Particular  Fund. 
§  48.  Conditional  or  Qualified  Acceptance. 
§  49.  Promise  to  Accept, 

§  50.  Requisites  and  Validity. 

§  51-  Construction  and  Operation  in  General. 

§  52.  Effect  as   Absolute  .Acceptance. 

§  53.  Actions   for  Breach. 

(Ej   Consideration. 
§  54.  Necessity. 
§  55.  Sufficiency. 
§  56.  In  General. 

§  56  (1)   In   General. 

§  56  (2)  Waiver  of  Rights  and  Surrender  or  Release  of  Lien 
or  Security. 

§  56  (3)  Forbearance. 

§  56  (4)  Contract  to  Convey  or  Deliver. 

§  56  (5)   Mutual  Promise. 

§  57.  For  Acceptance. 

§  58.  Pre-Existing  Indebtedness  or  Liability. 

§  58  (1)  In  General. 
■   §  58  (2)   Settlement  of  Claims  in  General. 

§  58  (3)  Settlement  of  Claims  in  Litigation. 
§  59,  Failure  of  Consideration. 

§  59  (1)  In  General. 

§  59  (2)  Partial  Failure. 
§  60.  Estoppel  to  Deny  Consideration  or  Allege  Failure  of  Con- 
sideration. 
(F)  Validity. 

§  61.  Validity  of  Assent. 

§  62.  In  General. 

§  63.  Mistake. 

§  64.  Fraud  and   Misrepresentation. 

§  64  (1)  In  General. 

§  64  (2)   Fraudulent  Representations  as  to  Consideration. 

§  65.  Duress. 

§  66.  Legality  of  Object  or  of  Consideration. 
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§  67.  Notes  in  Which  Payee  Joins  with  Principal  Maker  as  Surety. 

§  68,  Legality  oi  Particular  Provisions. 

§  69.  As  to  Payment  or  Default. 

§  70.  As  to  Attorney's  Fees  and  Costs. 

§  71.  Effect  of  Invalidity. 

§  72.  Partial  Invalidity. 

§  73.  Estoppel  or  Waiver  as  to  Defects  or  Objections. 

§  74-  Ratification  or  Recognition  of  Validity. 

§  75.  Right  to  Contest  Validity. 

n.  Construction  and  Operation. 

§  76.  What  Law  Governs. 
§  77.  Parties. 

§  78.  Joint  or  Several. 

§  79.  Principals  and  Sureties  or  Guarantors. 

§  80.  Accommodation   Parties. 

§  81.  Representative  or  Fiduciary  Capacity. 

§  81   (1)   In  General. 

§  81   (2)  Signature  as  or  by  Agent  of  Named  Principal. 

§  81   (3)   Instruments  Made  to  Persons  in  Representative  Capacity 
§  82.  Amount. 
§  83.  Interest. 

§  84.  Attorney's  Fees  and  Costs. 
§  85.  Place  and  Time  of  Execution. 
§  86.  Place  of  Payment. 
§  87-  Time  of  Maturity. 
§  88.  Days  of  Grace. 
§  89.  Mode  and  Form  of  Payment. 
§  90.  Conditions. 

§  91.  Marginal  Memoranda  and  Figures, 
§  92.  Collateral  Agreements. 

in.  Qnalification,  Renewal,  and  Rescission. 

§  93.  Modification  by  Parties  in  General. 
§  94.  Extension  and  Agreements  to  Extend. 
§  95.  Consideration  for  Extension  or  Renewal. 

§  95  (1)  Extension  in   General. 

§  95  (2)  Payment  of  or  Promise  to  Pay  Interest  as  Consideration 
for  Extension. 

§  95  (3)  For  Renewal. 
§  96.  Operation  and  Effect  of  Extension  or  Renewal. 
§  97.  Renewal  Bills  and  Notes. 

IV.  Negotiabilit7  and  Transfer. 

(A)  Instruments  Negotiable. 

§     98.  Negotiability  in  General. 
§     99.  What  Law  Governs. 
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§  100.  Nature  and  Form  of  Instniment. 

§  101.  Bills  of  Exchange.  Checks,  and  Drafts. 

§  102.  Promissory  Notes. 

§  103.  Instruments  Payable  from  Particular  Fund, 

§  104.  Certainty  as  to  Place  of  Payment. 

§  105.  Certainty  as  to  Time  of  Payment. 

§  106.  Certainty  as  to  Amount  Payable. 

§  107.  In  General. 

§  108-  Attorneys'  Fees  and  Costs. 

§  109.  Medium  of  Payment. 

§  110.  Conditions  and  Restrictions  in  Instrument. 

§  111.  Recitals  and  Provisions  as  to  Collateral  Securities. 

§  112.  Effect,  as  to  Xegotiability,  of  Indorsement  or  Other  Trans- 
fer. 

§  113.  Effect  of  Payment 

(B)  Transfer  by  Indorsement. 

§  114.  Indorsement  as  Inception  of  Instniment. 

§   115.  Xotes  Payable  to  Order  of  ^laker. 

§  116.  What  Law  Governs. 

§  117.  Formal  Requisites. 

§  118.  Consideration. 

§  119-  Indorsement  in  Blank. 

§  120.  Operation  and  Effect  as  to  Title. 

§  121,  In  General. 

§  122,  Representative -or  Fi<luciary  Character  of  Parties. 

§  123.  Conditional  and  Restrictive  Indorsements. 

(C)  Transfer  without   Indorsement. 
§   124.  Transfer  by  Delivery. 

§  125.  In  General. 

§  126.  Instruments   Payable  to   Bearer. 

§  127.  Instruments  Indorsed  in  Blank. 

§  128.  Assignment. 

§  129.  Sale. 

§  130.  Operation  and  Effect  as  to  Title. 

V.  Bights  and  Liabilities  on  Indorsement  or  Transfer. 

(A)  Indorsement  before   Delivery  to  or  Transfer  by   Payee. 

§  131.  Nature   and   Construction   of  Contract   in  General. 

§  132.  What  Law  Governs. 

§  133.  Consideration. 

§  134.  Accommodation  Indorsement. 

§  135.  In  General. 

§  136.  .Accommodation  or  Identification  of  Payee. 

§  137.  Indorsement  I'nauthorized,  Procure<l,  by  Fraud,  or  Forged. 

§  138.  Nature  of  Liability  on  Indorsement. 

§  139.  As  Indorser. 

§  140.  As  Surety. 
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§  141-  Time  of  Indorsement. 

§  142.  Mode  or  Form  of  Indorsement. 

§  143,  Indorsement  on  Condition. 

§  144.  Diversion  to  Unauthorized  Fnrpose. 

§  145.  Order  of  Liability. 

§  146.  Necessity,  to  Charge  Indorser,  of  Proceeding  against  Maker. 

§  147.  Extent  of  Liability. 

§  148.  Discharge  of  Indorser. 

§  149-  Rights  of   Indorser, 

§  150.  As  against  Maker. 

§  151.  Indorsement   for  Accommodation   or  Identification  of 

Payee. 

§  152.  As  against  Other  Indorsers. 

§  153.  Contribution. 

(B)  Indorsement  for  Transfer. 

§   154.  Nature  and  Construction  of  Contract  in  General, 

§  155.  What  Law  Governs. 

§   156,  Modification  or   Rescission  of  Contract, 

§  157.  Nature  and  Validity  of  Instnmient. 

§  158.  Nonnegotiable  Instmments, 

§  159.  Accommodation  Paper. 

§  160.  Instruments  Paid  and  Reissued. 

§  161.  Nature  of  Liability  on  Indorsement  in  General, 
§  162.  Mode,  Form,  or  Purpose  of  Indorsement. 

§  163.  Special  Indorsement- 

§  164.  Conditional   or   Restrictive   Indorsement. 

§  165.  Indorsement   for   Collection, 

§  166.  Indorsement  with  Guaranty. 

g  167,  Express  and  Implied  Warranties. 

§  168.  Time  When  Liability  Attaches. 

§  169.  Necessity  to  Charge  Indorser   of  Proceeding  against  Maker. 

§  170.  Extent  of  Liability- 

§  171.  Discharge  of  Indorser. 

§  172.  Rights  of  Indorser. 

§  173,  In  General. 

§  174.  As  against  Original  Parties, 

§  175.  Rights  and  Liabilities  as  between  Indorsers  in  General. 

(C)  Assignment  or  Sale. 

§  176.  Nature  and  Construction  of  Contract  in  General. 

§  177.  Statutory  Provisions. 

§  178,  Rights  of  Assignee  or  Purchaser. 

§  179,  Equities  and  Defenses  against  Assignee. 

§  180.  In  General, 

§  181.  Defenses  Existing  before  Transfer  or  Notice  Thereof. 

§  182.  Set-OfFs  Existing  before  Transfer  or  Notice. 

§  183,  Set-OlTs  Arising  after  Transfer  or  Notice. 
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§  184.  Parties  Affected  by  Defense  or  Set-Off. 

§  185-  Recourse  by  Assignee  to  Assignor. 

§  186.  In  General. 

§  187.  Necessity  of  Proceeding  against  Maker. 

§  188.  Express  and  Implied  Warranties. 
(D)   Bona  Fide  Purciiasers. 

§  189.  Nature  and  Grounds  of  Protection. 
§  190.  Character  of  Instrument. 
§  191.  Mode  or  Form  of  Transfer. 
§  192.  Actual  Notice. 

§  193.  In  General. 

§  194.  Implied  from  Relation  between  Parties. 

§  195.  Operation  and  Effect. 

§  196. Constructive  Notice,  and  Facts  Putting  on  Inquiry. 

§  197.  Good  Faith  in  General. 

§  198.  Character  or  Capacity  of  Persons  Dealing  with  Paper. 

§  199.  Relation  to  Instrument  of  Persons  Dealing  Therewith. 

§  200.  Knowledge  as   to  Consideration  or  Collateral   Agree- 
ments or  Securities. 
§  201.  Taking  after  Maturity. 

§  202.  Title  and   Rights   Acquired. 

§  203.  Defenses  as  against   Purchasers  after  Maturity. 

§  204.  Consideration  in  General. 

§  205.  Payment  of  Less  than  Face  Value. 

§  206.  Usurious  Consideration. 

§  207.  Crediting  Proceeds. 

§  208.  Taking  as  Collateral  Security  in  General. 
§  209.  Taking  as  Collateral  Security  for  Pre-Existing  Debt. 
§  210.  Taking  in  Payment  of  Pre-Existing  Debt. 
§  211.  Knowledge  of  or  Notice  to  Immediate  Indorser  as  to  De- 
fenses. 
§  212.  Purchasers  from  Bona  Fide  Holders. 
§  213.  Defenses  as  against  Bona  Fide  Purchasers. 
§  214.  In  General. 

§  214  (1)   In  General. 

§  214  (2)  Estoppel  to  Set  Up  Defense. 

§  214  (3)  Waiver  of  Defenses. 

§  215.  Incapacity  or  Want  of  Authority  of  Parties  in  General. 

§  216.  Powers  of  Corporations  or  Corporate  Officers. 

§  217.  Defective  Execution. 

§  218-  Conditions  or  Collateral  Agreements. 

§  219.  Want  or  Failure  of  Consideration  in  General. 

§  220.  Accommodation  Paper. 

§  221.  Fraud  in  Inception. 

§  222.  Illegality  in  General. 

§  223.  Usury. 

§  224.  Alteration. 
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§  225.  Fraudulent  Diversion. 

§  226-  Payment  or  Discharge. 

§  227.  Set-Off  or  Counterclaim. 

VI.  Presentment,  Demand,  Notice,  and  Protest. 
§  228.  What  Law  Governs. 
§  229.  Presentment  for  Acceptance. 
§  230.  Necessity  of  Demand  for  Payment  and  Notice  of  Nonpayment, 

§  231.  In  General. 

§  232.  Nature  of  Instrument  or  Obligation. 

§  233.  Condition  Precedent  to  Liability  of  Indorser. 

§  234-  Excuses  for  Failure  to  Make  Demand  or  Give  Notice. 

§  211.  Effect  of  Failure  to  Make  Demand  or  Give  Notice. 

§  236.  Sufficiency  of  Presentment  for  Payment  and  Demand. 

§  237.  Diligence  in  General. 

§  238.  Persons  Who  May  Make. 

§  239.  Persons  on  Whom  to  Be  Made. 

§  240.  Place. 

§  241.  Time. 

§  241   (1)  In  General- 

§  241   (2)  Bill  of  Excliange. 

§  242.  Form  and  Mode. 

§  243.  Effect  of  Delay. 

§  244.  Protest  and  Certificate  Thereof. 

§  245.  Necessity  of  Protest  and  Notice  Thereof- 

§  246-  Requisites  and  Sufficiency. 

§  247.  Certificate  as  Evidence. 

§  248.  Sufficiency  of  Notice  of  Nonpayment  and  of  Protest- 

§  249.  Diligence  in  General. 

§  250.  Persons  Who  May  Give, 

§  251.  Persons  to  Whom  to  Be  Given. 

§  252.  Place. 

§  253.  Time. 

§  2,^4.  Excuses  for  Delay, 

§  255-  '-  Form  and  Requisites. 

§  256.  Mode  of  Giving  or  Service  in  General. 

§  217. Notice  by  Afail. 

§  258-  Waiver  of  Presentment.  Protest,  or  Notice. 

§  258  (1)   In  General. 

§  258  (2)  By  Waiver  in  Indorsement, 

§  258  (3)   By  Separate  Agreement. 
§  259.  New  Promise  or  Waiver  after  Discharge. 

vn.  Payment  and  Dtscbarge. 

§  260.  Nature  and  Modes  of  Discharge  in  General. 
§  261-  Persons  by  Whom  Payment  May  Be  Made  and  Effect. 
§  262.  Persons  to  \^'hom  Payment  May  Be  Made. 
2  Ala  Dig— 20 
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§  262  (1)   To   Actual   Holder  in   General. 

§  262  (2)  To  Another  than  Actual  Holder  in  General. 

§  262  (3)   Notice  of  Transfer. 

§  262  (4)   Payment  without  Notice  of  Assignment. 

§  262  (5)   Payee  as  Agent  of  Holder. 
§  263.  Mode  and  Sufficiency  of  Payment. 

§  264.  In  General. 

§  265.  New  Bills  or  Notes. 

§  266.  Property  or  Ser\'ices. 

§  267.  Indorsement  of  Payments, 

§  268,  Recovery  of  Payments. 

§  269.  Satisfaction  Otherwise  than  by  Payment. 

§  270.  Discharge. 

§  271.  In  General. 

§  272.  Cancellation  or  Surrender  of  Instrument. 

§  273.  Payment  or  Satisfaction  by  Other  Parties. 

§  274.  Rights  of  Parties  on  Payment  or  Discharge. 

Vm.  Actions. 

§  275.  Right  of  Action, 

§  276.  Nature  and  Grounds  in  General. 

§  277.  Title  to  Sustain  Action. 

§  277  (!)  In  General, 

§  277  (2)  Payees. 

§  277  (3)  Indorsees  and  Assignees  in  General. 

§  277  (4)  Indorsees  and  Assignees  for  Collection. 

§  278.  Conditions  Precedent- 

§  279.  Time  of  Accrual, 

§  280.  Option  of  Holder. 

§  281,  Nature  and  Form  of  Remedy. 

§  282.  Defenses. 

§  283.  In  General. 

§  283  (1)  In  General. 

§  283   (2)  Facts  Necessary  to  Establish  Defense. 
§  284.  Particular  Grounds- 

§  284  (1)  In  General. 

§  284  (2)   Want  of  Title  or  Interest. 

§  284  (3)  Want  of  Failure  of  Consideration. 

§  284  (4)  Fraud. 

§  285.  Persons  as  to  or  against  \\'hom  Defenses  Are  Available. 

§  286.  Parties  PlaintifT. 

§  287.  In  General. 

§  288.  Joinder- 

§  289.  Parlies  Defendant. 

§  290.  In  General. 

§  291.  Joinder. 

§  292.  Declaration,  Complaint,  or  Petition. 
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§  293.  Form  and  Requisites  in  General. 

§  293  (1)  In  General. 

§  293  (2)  Acceptance, 

§  293  (3)  Inability  to  Recover  of  Maker. 

§  294-  Execution  and  Delivery  of  Instrument. 

§  295.  Description  of  Instrument. 

§  296.  Consideration. 

§  297.  Nature  of  Contract. 

§  298.  Transfer  and  Ownership. 

§  298  (1)  Necessity   of    Alleging   Indorsement,    Assignment,    and 
Ownership. 

§  298  (2)   Sufficiency  of  Allegations  as  to  Indorsement,  Assignment, 
and  Ownership. 

§  299.  Maturity  and  Performance  of  Conditions. 

§  3CX).  Presentment,  Demand,  Protest,  and  Notice. 

§  301.  ■  Nonpayment. 

§  302. Amount  Due,  Interest,  and  Attorneys'  Fees. 

§  303.  Pica,  Answer,  or  Affidavit  of  Defense. 

§  304.  Form  and  Requisites  in  General. 

§  305.  Traverses  or  Denials  and  Admissions  in  General. 

§  306.  Execution  and  Delivery  of  Instrument. 

§  307,  Want  or  Failure  of  Consideration. 

§  307  (1)  In  General. 

§  307  (2)  Failure  of  Consideration. 

§  308.  Mistake,  Fraud,  or  Duress. 

§  309.  Illegality. 

§  310.  Transfer  and  Ownership  in  General. 

§  311.  Good  Faith  and  Payment  of  Value. 

§  312.  Presentment,  Demand,  Protest,  and  Notice- 

§  313.  Extension  of  Time  and  Agreement  Not  to  Sue. 

§  314.  Payment  and  Discharge. 

§  315.  Verification. 

§  316.  Replication   or  Reply  and   Subsequent   Pleadings. 

§  317.  Amended  and  Supplemental  Pleadings. 

§  318.  Setting  Out,  Annexing,  Filing,  or  Production  of  Instrument,  and 

Profert  and  Oyer. 
§  319.  Issues,  Proof,  and  Variance- 

§  319  (1)  Issues  Raised  and  Evidence  Admissible  in  General. 

§  319  (2)  Evidence   Admissible   under   Declaration   or   Complaint. 

§  319  (3)  Evidence  Admissible  under  Plea  or  Answer  in  General. 

§  319  (4)  Evidence  Admissible  under  Plea  of  Non  Est  Factum. 

§  319  (5)  Evidence  Admissible  under  General  Issue. 

§  319  (6)  Matters  That  Must  Be  Proved. 

§  319  (7)  Variance. 
§  320.  Presumptions  and  Burden  of  Proof. 

§  321.  In  General. 

§  322.  Execution,  Delivery,  and  Identity  of  Instruments. 
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i  323-  Consideration. 

§  323   (1)   Presumption  as  to  Consideration  in  General. 

§  323   (2)   Presumptions  as  to  Consideration  and  Burden  of  Prav- 
ing  Consideration. 

§  323   (3)  Presumptions  as  to  Consideration  and  Burden  of  Prov- 
ing Want  or  Failure. 
}  324.  Validity. 

}  325.  Nature  of  Liability. 

j  326.  Transfer  and  Ownership  in  General. 

§  326  (1)  In  General. 

§  326  (2)   Possession. 

§  326  (3)  Indorsement, 

5  3^.  Good  Faith  and  Payment  of  Value. 

,    §  327  {!)  Presumptions  as   to   Bona   Fides   in   General- 

§  327  (2)   Burden  of  Proof  as  to  Bona  Fides  in  General. 

§  327  (3)  Consideration  for  Indorsement  or  Transfer. 

§  327  (4)  Fraud  in  Inception  or  Transfer. 

J  328.  Presentment,   Demand,   Protest,  and   Notice. 

I  329.  Payment. 

J  330.  Admissibility  of  Evidence. 

I  331.  In  General. 

§  332.  Execution,  Delivery,  and  Identity  of  Instrument. 

5  333.  Consideralion- 

g  334.  Nature  of   Liability,  and   Relations  of   Parties  to  Instru- 
ment and  to  Each  Other. 

g  335.  Mistake,  Fraud,  or  Duress. 

g  336.  Legality  of   Object  and  of  Consideration. 

§  337.  Transfer  and  Ownership  in  General. 

I  338.  —  Good  Faith  and  Payment  of  Value. 

§  339.  Presentment,  Demand,  Protest,  and  Notice. 

5  340.  Payment  and  Discharge. 

g  341.  Competency  of  Parties  or  Intermediate  Holders  as   Wit- 
nesses. 

§  342.  In  Actions  on  Acceptances,  Drafts,  or  Orders. 

g  343.  In  Actions  on  Contracts  of  Indorsement. 

§  344.  Weight  and  Sufficiency  of  Evidence. 

§  345.  In  General. 

§  346.  Execution,  Delivery,  and  Identity  of  Instrument. 

§  347.  Consideration. 

§  347  (I)   In  General, 

§  347  (2)  Accommodation  Obligation. 

§  348.  Nature  and  Extent  of  Liability. 

§  349.  Mistake,   Fraud,  or  Duress. 

§  350.  Legality  of  Object  and  of  Consideration. 

§  35L  Transfer  and  Ownership  in  General. 

§  352.  Possession  as  Evidence  of  Ownership. 

§  353.  Presentment,   Demand,   Protest,  and   Notice. 
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§  354,  Payment  and  Dischai^e. 

§  355.  Amount  of  Recovery. 

§  3S6.  In  General. 

§  357.  Interest. 

§  358.  Costs  of  Protest. 

§  359.  Damages  for  Dishonor. 

§  360.  Attorney's  Fees- 

§  361.  Trial. 

§  362.  Conduct  in  General. 

§  363.  Questions  for  Jury. 

§  363  (1)  In  General. 

§  363  (2)  Execution  and  Delivery. 

§  363  (3)  Consideration. 

§  363  (4)  Title  and  Ownership  of  Instrument. 

§  363  (5)  Good  Faith  and  Payment  of  Value. 

§  363  (6)  Presentment,  Demand,  Protest,  and  Notice. 

§  363  (7)  Payment  and  Discharge. 
§  364.  Instructions. 

§  364  (1)  In  General. 

§  364  (2)  Ownership  and   Transfer  of   Note. 

§  364  (3)  Consideration. 

§  364  (4)   Demand  and  Notice. 

§  364  (5)   Payment  and  Discharge. 

§  365.  Verdict  and   Findings. 

§  366.  Judgment. 

§  367.  Execution- 

§  368.  Appeal  and  Error. 

Cross  References. 
See  the  titles  ASSOCIATIONS;  BANKRUPTCY;  BANKS  AND  BANKING; 
COMPROMISE  AND  SETTLEMENT;  CONSTITUTIONAL  LAW;  CON- 
TRACTS; CORPORATIONS:  COUNTIES;  CUSTOMS  AND  USAGES;  DIS- 
MISSAL AND  NONSUIT;  EVIDENCE;  EXECUTORS  AND  ADMINISTRA- 
TORS; GARNISHMENT;  GIFTS;  GUARANTY;  GUARDIAN  AND  WARD; 
HUSBAND  AND  WIFE;  INFANTS;  INSANE  PERSONS;  INTEREST;  INTER- 
NAL REVENUE;  INTOXICATING  LIQUORS;  JOINT-STOCK  COMPANIES; 
JUDGMENT;  LIMITATION  OF  ACTIONS;  LOST  INSTRUMENTS;  MORT- 
GAGES; MUNICIPAL  CORPORATIONS;  NOVATION;  PARTNERSHIP;  PAY- 
MENT; PLEADING;  PLEDGES;  PRINCIPAL  AND  AGENT;  PRINCIPAL  AND 
SURETY;  SALES;  SCHOOLS  AND  SCHOOL  DISTRICTS;  SET-OFF  AND 
COUNTERCLAIM;  SIGNATURES;  STATES;  SUBROGATION;  SUNDAY; 
TOWNS:  TROVER  AND  CONVERSION;  TRUSTS;  USURY;  VENDOR  AND 
PURCHASER;  WITNESSES. 


I.     REQUISITES     AND     VALIDITY. 

(A)  FORM  AND  CONTENTS  OF 
BILLS  OF  EXCHANGE,  DRAFTS, 
CHECKS,   AND   ORDERS. 

I  1.  Nature  and  EHcntUla  in  General. 
A  bill  of  exchange  is  an  order  for  the 


payment    of    money    absolutely.     Waters 
V.  Carleton,  4  Port.  SOS,  206. 

An  order  drawn  by  one  person  on  an- 
other in  favor  of  a  third  person  for  a 
specific  amount  is  a  "bill  ot  exchange." 
Faircloth-Byrd   Mercantile  Co,  v.  Adkin- 
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son,   53   So.   419,   167   Ala.   344;   Anderson 
V.  Jones,  102  Ala.  537,  14  So.  871. 

An  order  drawn  on  another  to  pay  a 
sum  certain  to  the  order  of  the  drawer 
and  to  charge  the  same  to  the  drawer's 
account  is  a  bill  of  exchange.  H.  T. 
Woodall  &  Son  v.  People's  Nat,  Bank  of 
Leesburg,  Va.,  45   So.  194,  153  Ala.  576. 

Where  a  writing  is  capable  of  being 
interpreted  as  a  bill  of  exchange  or 
promissory  note,  the  person  who  re- 
ceives it  may,  at  his  option,  treat  it  as  a 
bill  of  exchange  or  as  a  note  against  the 
maker.  Brazelton  v.  McMurray,  44  Ala. 
333. 
§  Z.  What  Law  GovernB. 

The  liability  of  the  drawer  of  a  bill  of 
exchange  is  governed  by  the  law  of  the 
place  where  he  drew  the  bill.  Crawford 
I'.  Branch  Bank,  6  Ala.  12,  41  Am.  Dec. 
33.  cited  in  note  in  61  L.  R.  A.  213,  215. 

§  3.  OriEinal  Parties. 

"A  bill  of  exchange  has  usually  three 
parties — the  drawer,  the  drawee  (who 
after  acceptance  is  the  acceptor),  and  the 
payee  (after  endorsement  the  endorser) 
— Chitty  on  Bills,  1,  19.  The  acceptor  is 
primarily  liable  to  pay  the  bill,  and  the 
drawer  and  endorser,  if  the  proper  steps 
are  taken  to  charge  them,  are  liable  on 
his  default— Ibid.  182,  183.  And  in  no 
instance  is  the  endorser  under  any  lia- 
bility to  the  acceptor,  unless  it  be  in  the 
ease  of  an  acceptance  for  his  honor — 
Ibid.  143."     Inge  -u.  Branch  Bank,  8  Port. 

108,  lis. 

It  is  not  necessary  that  the  various  par- 
ties to  a  negotiable  instrument  should  be 
different  persons  in  order  to  render  it  a 
bill  of  exchange.  Randolph  v.  Parish,  9 
Port.  76. 

A  bill  of  exchange  may  be  drawn  pay- 
able to  the  order  of  the  maker.  Hart  y. 
Shorter,  46  Ala.  453. 

A  bill  drawn  by  a  party  upon  himself 
is  a  bill  of  exchange  in  the  hands  of  an 
indorsee.     Randolph  v.  Parish,  9  Port.  76. 

An  order  drawn  by  the  president  of  a 
corporation  on  the  treasurer,  payable  on 
demand,  may  be  declared  on,  when  dis- 
honored, as  a  bill  of  exchange.  Wetum- 
pka  &  C.  R.  R.  V.  Bingham,  5  Ala,  6S7. 

An  instrument  drawn  by  one  partner 
payable  to  the  firm  is  not  complete  as  a 
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■bill  of  exchange  until  indorsed  by  the 
payees.  Capital  City  Ins.  Co.  v.  Quinn, 
73  Ala.  538. 

Action  at  law  is  not  sustainable  on  «  bjU 
single,  payable  to  a  firm  of  which  one  of 
the     obligors     is     a    partner.     Tindal  v. 
Bright,   Minor   103. 
§  1.  Form  of  Order  or  Request. 

An  order  for  a  definite  sum,  payable 
generally,  and  not  out  of  any  particular 
fund,  is  not  an  assignment  of  moneys  due 
the  drawer,  but  is  a  bill  of  exchange, 
within  Code,  §  1766,  providing  that  no 
person  must  be  charged  as  the  acceptor 
of  a  bill  of  exchange  unless  his  accept- 
ance is  in  writing,  signed  by  himself  or 
agent.  Anderson  v.  Jones,  102  Ala.  537, 
14  So.  871. 
§  S.  Designation  of  Parties. 

"Every  hill  of  exchange  should  specify 
to  whom  it  is  payable,  to  enable  the  ac- 
ceptor to  discharge  himself  from  liabil- 
ity by  payment  to  the  proper  person." 
Prewilt  -v.  Chapman,  6  Ala.  86,  88. 

"It  is  not,  however,  necessary  that  the 
name  of  the  payee  should  be  inserted 
when  the  bill  is  drawn.  If  a  blank  is 
left  for  that  purpose,  it  will  be  consid- 
ered an  authority  to  the  holder  to  fill  it 
up.  Cruchley  v.  Clarance,  2  M.  &  S.  90; 
Crutchly  V.  Mann,  5  Taunton,  529."  Pre- 
witt  -v.  Chapman,  6  Ala.  86,  89. 

An  instrument  purporting  to  be  a  bill 
of  exchange,  which  does  not  direct  to 
whom  payment  shall  be  made,  may  be 
the  foundation  of  a  suit  by  the  person 
from  whom  the  consideration  moved,  but 
has  not  the  effect  of  a  bill  payable  to 
bearer.  A  third  person  can  not  main- 
tain an  action  thereon.  Prewitt  v.  Chap- 
man, 6  Ala.  86. . 

§  8.  De^gnation  of  Medium  of  Payment. 

An  order  payable  in  "funds  current  in 
the  city  of  New  York"  is  a  bill  of  ex- 
change.    Lacy  V.  Holbrook,  4  Ala.  88. 

A  written  order  by  a  person  to  whom 
cotton  is  due,  to  the  party  from  whom 
it  is  due,  to  deliver  to  a  third  party  "cot- 
ton to  the  value  of  $271,"  is  not  a  bill  of 
exchange  within  the  meaning  of  Code, 
§  2101,  requiring  such  bill  to  be  accepted 
in  writing,  and  an  oral  acceptance  is  suf- 
ficient.    Auerbach    v.    Pritchetf,    58    Ala. 

451. 
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S  7.  Inland  or  Foreign  BUlt. 

A  bill  of  exchange  drawn  by  a  person 
in  one  state  of  the  union  upon  a  person 
residing  in  another,  and  payable  there, 
is  a  foreign  bill.  Donegan  v.  Wood,  49 
Ala.  342,  20  Am.  Rep.  2TS:  Todd  v.  Neat, 
49  Ala.  28S;  Turner  v.  Patton,  49  Ala. 
406,  cited  in  note  in  61  L.  R.  A.  317. 

A  bill  of  exchange,  drawn  in  Alabama, 
on  parties  in  Louisiana,  and  payable 
there,  is  a  foreign  bill  (Rev.  Code,  § 
1857).  Todd  V.  Neal,  49  Ala.  B68;  Done- 
gan  V.  Wood,  49  Ala.  242,  247. 

The  statute  providing  that  the  remedy 
on  bills  of  exchange,  foreign  and  inland, 
and  on  promissory  notes  payable  in 
bank,  shall  be  governed  by  the  rules  of 
the  law  merchant  as  to  days  of  grace, 
protest,  and  notice,  does  not  destroy  any 
distinction  recognized  by  the  law  mer- 
chant between  foreign  and  inland  bills 
and  promissory  notes,  but  its  intention 
is  that  the  law  merchant  as  applicable  to 
each  class  shall  prevail.  Quigley  v. 
Primrose,  8  Port.  347. 

§  B.  Checks  as  Bills  of  Exchange. 

"Randolph  defines  a  'check'  to  be,  'a 
bill  of  exchange  drawn  on  a  banker,  pay- 
able on  demand.'  Rand.  Com,  Paper,  § 
8.  The  authorities  and  text-books,  as  a 
general  thing,  class  .them  among  com- 
mercial instruments.  'All  checks  are 
bills,  but  all  bills  are  not  checks,'  is  the 
sum  of  the  conclusion  of  the  authorities. 
Id.,  and  authorities  there  cited.  Morse, 
Banks,  §S  383,  393;  2  Daniel,  Neg.  Inst,. 
S  583;  Byles,  Bills,  13;  1  Edw.  Bills  &  N., 
9  19;  2  Pars.  Bills  &  N.  S7;  Story.  Prom. 
Notes,  487;  3  Am.  &  Eng.  Enc.  Law  211, 
note  1."  First  Nat,  Bank  v.  Nelson,  105 
Ala.  180,  18  So.  707.  708. 

Code.  §  1761,  providing  that  all  bills  or 
notes  payable  to  an  existing  person  or 
bearer  must  be  construed  as  if  payable 
to  such  person  or  order,  applies  to 
checks.  First  Nat.  Bank  v.  Nelson,  105 
Ala.  190,  16  So.  707. 


An  order  payable  out  of  a  particular 
fund  or  upon  a  contingency  that  may 
never  happen  is  not  a  bill  of  exchange. 
It  is  an  essential  to  a  bill  of  exchange 
that   it   involve  the   personal  responsibil- 


ity of  the  drawer.  Waters  v.  Carleton,  4 
Port.  205. 

A  written  order,  requesting  the  person 
to  whom  it  is  addressed  to  pay  a  speci- 
fied sum  out  of  the  proceeds  of  a  certain 
judgment  when  collected,  is  not  a  bill  of 
exchange.  -  GItddon  v.  McKinstry,  28 
Ala.  408,  cited  in  note  in  35  L.  R.  A.  648. 

A  written  order  to  pay  a  certain  sum 
and  interest,  "the  demand  I  have  against 
■he  estate  of  D.  Y.,  deceased,"  is  neither 
a  bill  of  exchange  nor  such  a  written  in- 
strument for  the  payment  of  money  as, 
under  the  statute,  may  be  assigned  so  as 
to  entitle  the  assignee  to  sue  on  it  in 
his  own  name.  West  v.  Foreman,  21  Ata. 
400,  cited  in  note  in  35  L.  R.  A.  648. 

An  order,  signed  by  a  firm,  directing  its 
clerk  to  pay  the  bearer  a  certain  amount 
whenever  a  certain  amount  of  the  firm's 
change  tickets  should  be  presented  at 
the  clerk's  office,  which  order  was  ac- 
cepted by  the  clerk  merely  for  the  firm's 
accommodation,  was  held  intended  to 
circulate  as  a  bank  note,  and  not  as  a  bill 
of  exchange.  Dillahunty  v.  Parry,  1 
Stew.  251. 

§  10.  Nature  of  Contract  and  Liability  of 


A  party  drawing  a  bill  on  himself,  pay- 
able at  the  same  place,  is  liable  for  dam- 
ages if  the  bill  be  dishonored.  Randolph 
V.  Parish,  9  Port.  76. 

The  fact  that  a  bill  was  drawn  and  in- 
dorsed for  the  accommodation  of  the  ac- 
ceptors without  consideration,  and  that 
when  it  was  transferred  the  acceptors 
were  indebted  to  the  drawer,  is  a  good 
defense  against  the  transferee,  who  took 
the  bill  after  maturity.  Battle  v.  Weems, 
44  Ala.  105. 

g  11.  Refusal    of  Drawee    to  Accept   or 
Pay. 

§  IS. Liability  of  Drawee. 

Where  the  funds  are  insufficient,  the 
drawee  of  a  check  is  under  no  obligation 
to  make  a  partial  payment  thereon. 
Lowenstein  v.  Bresler,  109  Ala.  328,  19 
So.  860. 


§13.. 


-  Liability  of  Drawer. 


The  drawees  in  a  bill  of  exchange, 
who  refuse  to  accept  the  same,  may  ac- 
quire it  by  indorsement,  and  sue  thereon 
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Desha   v.    Stewart,    6    Ala. 


853. 

The  holder  of  a  bill  of  exchange  does 
not  waive  his  right  of  action  for  its  non- 
acceptance  by  afterwards  having  it  pre- 
sented and  protested  for  nonpayment. 
Decatur  Branch  Bank  v.  Hodges,  17 
Ala.  42. 

Inland  bills  of  exchange  carry  damages 
when  protested  for  nonacceptance. 
Moore  v.  Bradford,  3  Ala.  S50. 

By  statute  damages  are  recoverable 
against  the  drawer  on  a  foreign  bill  pro- 
tested for  nonpayment.  Murphy  i:  An- 
drews, 13  Ala.  708. 

■Act  Dec.  31,  1833,  reducing  the  dam- 
ages on  bills  of  exchange  purchased  by 
the  State  Bank  or  its  branches,  applies 
only  to  bills  of  which  the  State  Bank  or 
one  of  its  branches  is  the  owner,  and  not 
to  bills  owned  by  private  persons.  Moore 
7'.   Clements,  i   Port.  227. 

(B)     FORM     AND     CONTENTS     OF 
PROMISSORY       NOTES       AND 
DUE  BILLS. 
§  14.  Nature  and  Essentials  in   General. 

"Though,  according  to  the  law  mer- 
chant, a  promissory  note  is  not  confined 
to  any  set  form  of  words,  whatever  are 
the  words  employed,  they  must  import  an 
unconditional  promise  to  pay  to  anoth- 
er's order  or  to  bearer  a  certain  sum  of 
money  at  a  time  therein  specified.  Story, 
Prom.  Notes,  §  1.  To  these  essential  req- 
uisites of  a  promissory  note,  certainly  in 
obligation,  certainty  in  the  money  to  he 
paid,  and  certainty  in  the  time  of  pay- 
ment, the  statute  adds  certainty  of  the 
place  of  payment.  To  be  negotiable 
and  governed  by  the  commercial  law,  the 
statute  requires  that  the  note  be  payable 
'at  a  bank,  or  private  banking  house,  or 
a  certain  place  of  payment  therein  desig- 
nated.' Code,  §  175f.."  Anniston  Loan, 
etc,  Co,  I'.  Stickney,  lOR  Ala.  HO,  19 
So.  63. 

"It  is  one  of  the  essentials  of  a  prom- 
issory note  that  it  shall  be  based  upon 
the  personal  credit  and  liability  of  the 
maker.  4  Am,  &  Eng.  Enc.  Law  S9; 
Munger  v.  Shannon,  61  N,  V,  251,"  Hef- 
lin  Gold  Min.  Co.  v.  Hilton,  134  Ala.  305, 

27   So.  301. 

Failure  to  fill  certain  blanks  left  for 
pronouns  in  the  printed  waiver  of  exemp- 


ial.     Lesser  v. 
Schoize,  03  Ala.  338,  0  So.  273. 

§  IS.  What  Law  Governs. 

See  post,  "What  Law  Governs,"  §  76. 
%  18.  Form  of  Promise. 

'"The  promise  to  pay  must  be  absolute, 
and  without  restriction  to  particular 
funds.  Chit.  Bills,  132-134;  Blackman  v. 
Lehman,  etc.,  Co.,  63  Ala.  547."  Heflin 
Gold  Min.  Co.  V.  Hilton,  124  Ala.  365,  37 
So.  301. 

A  writing  in  form:  "1.,  B.  R.,  do  ser- 
tify  that  I  give  the  girle  Mary  R.  the  sum 
of  $500  at  my  death,  pable  onely  after  my 
death  to  the  said  Mary  R.,  onela  to  the 
said  Mary  R.,  and  I  here  forwarnc  every 
persones  or  person  for  traden  for  said 
note  pable  after  my  death,"  signed,  but 
without  attesting  witnesses,,  and  deliv- 
ered to  said  Mary  R.— held  not  to  be  a 
promissory  note,  there  being  no  promise, 
nor  a  will,  and  there  being  no  considera- 
tion, to  be  nudum  pactum.  Rice  ;;.  Rice, 
68  Ala.  216.     See  the  title  WILLS. 

§  17.  Decignation  of  Parties. 

Designation  of  Payee. — A  bill  or  note 
must  be  certain  as  to  the  payee,  though 
it  is  not  necessary  that  the  payee  should 
be  named.  The  instrument  must,  on  its 
face,  afford  an  indication  or  designation 
by  which  he  can  be  ascertained.  Black- 
man  V.  Lehman,  63  Ala.  547,  35  Am. 
Rep.  57. 

A  sealed  note  payable  to  "J.  W.  C,  for 
the  benefit  of  A.  T.,  may  be  declared  on 
as  payable  to  J.  W.  C.  Turner  ir.  Eld- 
ridge,  6  Ala.  821. 

A  note  acknowledging  a  certain  indebt- 
edness to  be  "due  J.  F.,  •  *  •  which 
I  promise  to  pay  T.  C,  sheriff,  •  *  • 
to  satisfy  an  attachment,"  gives  a  nght 
of  action  to  J.  P.  against  the  maker 
thereof,     Bowie  v.  Foster,  Minor  364. 

".\  promise  in  writing  made  by  A,  to 
pay  a  specified  sum  of  money  to  his  own 
order,  is  not  a  note,  until  endorsed  by 
him;  for  the  reason,  that,  until  then,  no 
legal  obligation  is  created."  Murdock  v. 
Caruthers,    21    Ala.    785,    788. 

Promise  by  Firm  to  Pay  Another  Firm 
Both  Having  a  Common  Partner. — A 
promise  in  writing  by  one  firm  to  pay  a 
sum  certain,   on   a   specitied  day,   to   an- 
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other  firm,  both  having  a  common  part- 
ner, is  not  a  promissory  note  until  as- 
signed. When  assigned  by  the  latter  firm, 
ihe  assignee  must  be  regarded,  as  be- 
tween himseU  and  the  makers,  as  the  real 
payee,  and  may  maintain  an  action  in  his 
own  name  against  the  makers.  Murdock 
v.  Caruthers,  31  Ala.  785. 

A  protnisBory  note  payable  to  "R.  C. 
A  Co.,"  is  only  evidence  of  a  promise  to 
pay.  It  must  be  shown  by  other  evidence 
who  composed  the  firm.  Bell  v.  Rhea,  I 
Ala.  83. 

Bill  Single  Payable  to  Finn  of  Which 
One  of  Obligors  Ib  a  Partner.— An  action 
at  law  is  not  sustainable  on  a  bill  single 
payable  to  a  firm,  of  which  one  of  the 
obligors   is   a   partner.      Tindal   v.    Bright, 


Min 


■   103, 


Upon  B  note  made  payable  to  "treas- 
urer of  the  Manual  Labor  Institute  of 
South  Alabama,"  a  suit  can  not  be  main- 
tained by  Madison  College  without  an 
averment  (hat  it  is  the  same  corporation, 
and  that  the  name  had  been  changed 
since  the  making  of  the  note,  and  before 
the  institution  of  the  suit.  Madison  Col- 
lege V.  Burke,  6  Ala.  494. 

A  note  made  payable  to  "the  estate  of 
a  deceased  person  is  evidence  of  the  ex- 
istence of  a  debt,  which  the  executor  may 
recover  as  assets  of  the  estate.  Hen- 
dricks V.  Thornton,  4S  Ala.  299. 

Note  Payable  to  Administrator  in  Rep- 
resentative   Character. — An    administrator 

payable  to  himself  in  his  representative 
character,  and  signed  by  him  as  surety 
for  the  principal  maker.  Moore  v.  Ran- 
dolph. 70  Ala.  575. 

An  instrument  which  is  in  the  form  of 
a  note,  bat  which  in  addition  is  addressed 
to  a  third  person,  who  accepts  it,  is  a 
promissory  note,  and  may  be  so  declared 
on.  Brazelton  v.  McMurray,  44  Ala.  323. 
§  IB.  Designation  of  Time  for   Payment. 

Installments. — A  note  payable  in  in- 
stallments, and  providing  that  the  whole 
amount  shall  become  due  on  failure  to 
pay  any  installment,  is  valid  as  a  note. 
Martin  v.  Jesse   French   Piano  &  Oigan 

Co.,  44  So.   112,  151  Ala.  289. 

§  19.  Designation  of  Place  for  Payment. 
Under  Code  1836,  g  2954,  a  promissory 


note,  made  payable  at  a  designated  place, 
is  commercial  paper,  and  an  action 
thereon  is  property  instituted  in  the  name 
of  the  holder  of  the  legal  title.  Carme- 
lich  V.  Mims,  88  Ala.  339,  6  So,  913. 

An  instrument  in  the  form  of  a  prom- 
issory note,  payable  at  a  bank,  but  with 
the  seal  of  the  maker  attached,  does  not 
come  within  Code.  §  2094,  by  which  ■■bills 
of  exchange  and  promissory  notes,  pay- 
able in  money  at  a  bank,  •  •  •  ^^e 
governed  by  the  commercial  law."  Muse 
V.  Dantzler,  85  Ala.  359,  5  So.  178.  See 
post,  "Sealed  Instruments,"  §  23. 
§  80.  Designation    of    Medium    of    Pay- 

C.  sold  land  to  P.,  and  took  a  writing 
by  which  the  latter  promised  by  a  speci- 
fied time  "to  pay  C,  or  bearer,  the 
amount  of  cotton  raised  on  fifty  acres  of 
land,  more  or  less,  raised  on  the  lands 
sold  by  C.  to  P„  cultivated  to  the  best  of 
my  skill  and  ability,  as  second  payment 
on  the  said  tract  of  land,"  the  cotton  to 
be  hauled  to  the  gin  by  P.     Held,  that 


i   promissory  i 


nor  one  of  the  contracts  specified 
Code,  §  2890,  on  which  actions  "must  be 
prosecuted  in  the  name  of  the  party 
really  interested,  whether  he  has  the 
legal  title  or  not."  Auerbach  *.  Pritch- 
elt,  58   .\Ia,   451. 

An  instrument  tor  the  payment  of  a 
sum  of  money  "in  the  common  currency 
of  Alabama"  can  not  be  declared  upon 
as  a  promissory  note.  Carlisle  v.  Davis, 
7  Ala.  42. 

§  31.  Due  Bills  or  Other  Acknowledg- 
ments of  Indebtedness. 

A  writing  in  the  words,  "Due  J.  J.,  or 
bearer,  the  sum,"  etc.,  "money  borrowed," 
etc.,  and  signed  by  the  maker,  is  a  note. 
Johnson  v.  Johnson,   Minor  263. 

The  writing.  "Due  J.  F.  $145.75,  which 
I  promise  to  pay  T.  C.,  sheriff,  to  satisfy 
an  attachment."  etc.,  signed  "J.  B.,"  is 
a  promissory  note.  Bowie  v.  Foster, 
Minor  264. 

A  writing  acknowledging  that  there  is 
due  from  the  subscriber  to  the  person 
therein  named  a  specified  sum  of  money 
for  the  keeping  of  stage  horses  in  the 
subscriber's  possession,  is  a  promissory 
note,  on  which  final  judgment  by  default 
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may  be   rendered.     Fleming  v.   Burge,  6 

Ala.  373. 

S  SS.  Certificates  of  Deposit 

Though  there  are  respectable  authori- 
ties holding  otherwise,  it  may  be  re- 
garded as  supported  by  the  great  weight 
of  authority  that  a  certificate  of  deposit, 
possessing  the  essenlial  elements — an 
acknowledgment  of  a  present  debt,  and  a 
promise  to  pay — is,  in  legal  effect  and 
operation,  a  promissory  note.  Renfro  v 
Merchants',  etc.,  Bank,  83  Ala.  435,  3  So 
776. 

Under  Code  Ala.  1876,  §  2094,  provid- 
ing that  notes  and  bills  of  exchange  pay 
able  at  a  banking  house,  or  some 
tain  place  of  payment  designated  thi 
are  commercial  paper,  a  certificate  of 
deposit  payable  on  its  return  properly 
indorsed,  with  the  name  and  address  of 
the  bankers  at  its  heading,  does  not  suf- 
ficiently describe  the  place  of  payment 
to  come  within  the  statute.  Renfro  v. 
Merchants',  etc.,  Bank,  83  Ala,  42S,  3  So. 
776. 
§  SS.  Sealed  Inatraments. 

"At  common  law,  sealing  was  an  essen- 
tial and  dietinctive  requirement  to  con- 
stitute a  bond;  and,  under  the  mercantile 
law,  sealing  an  instrument,  though  other- 
wise corresponding  in  form,  deprived  it 
of  the  character  of  a  promissory  note. 
Though  an  instrument  under  seal  for  the 
payment  of  money,  without  condition,  at 
a  specified  time,  is  sometimes  designated 
as  a  note  under  seal,  there  is  a  well-de- 
fined distinction  between  such  instru- 
ment and  a  promissory  note.  Early 
after  the  Code  of  185S  took  effect  it  was 
said  substantially  that  the  distinction  be- 
tween sealed  and  unsealed  instruments  is 
not  altogether  destroyed  by  the  Code. 
In  Reed  v.  Scott.  30  Ala.  640,  the  com- 
plaint described  the  instrument  sued  on 
as  a  promissory  note.  The  instrument 
offered  in  evidence  under  the  complaint 
was  in  form  a  promissory  note,  except 
that  it  was  under  seal.  It  is  said:  'A 
bond  can  not,  with  strict  legal  propriety, 
be  termed  a  promissory  note,  and  they 
have  always  been  distinguished  in  the  in- 
cidents which  attach  to  them.  The  in- 
strument sued  upon,  being  described  as 
Vis   not   the   instni- 


ter  is  a  bond.'  The  same  ruling  was  re- 
affirmed in  McCrummen  v.  Campbell.  83 
Ala.  S66,  2  So.  482."  Muse  v.  Dantiler, 
85  Ala.  359,  5  So.  178,  179. 

Under  Rev.  Code.  §  1585,  making  a 
writing  a  sealed  instrument  when  it  im- 
ports on  its  face  to  be  such,  a  promis&orjr 
note  containing  only  the  word  "Seal," 
surrounded  by  a  scroll,  appended  to  the 
signature  of  the  maker,  is  not  a  sealed 
instrument.  Black  well  v.  Hamilton,  47 
Ala.  470,  cited  in  note  in  35  L.  R.  A.  60S. 

A  promissory  note  with  a  scroll,  in 
which  is  written  the  word  "Seal"  at  the 
end  of  the  name  of  the  party  signing  it, 
is  not  a  sealed  instrument,  unless  it  ap- 
pears from  its  body  that  the  parties  in- 
tended to  give  it  that  character.  Carter 
V.  Penn,  4  Ala.  140. 

§  M.  Instrumenta  Payable  after  Death  of 
Maker. 

A  written  instrument,  whereby  the 
maker  promised  to  pay  a  sum  certain  in 
money  at  his  option  before  hia  death  or 
to  be  collected  from  his  estate  thereafter, 
is  not  invalid  as  a  testamentary  instru- 
ment or  a  promise  to  make  a  future  gift, 
but  is  a  good  promissory  note;  the  ex- 
pressed consideration  taking  it  out  of  the 
classes  mentioned.  Dorsey  v.  Hudmon 
(Ala.),  60  So.  303. 

A  written  instrument  whereby  the 
maker,  for  value  received,  promised  to 
pay  a  sum  certain  in  money  at  his  option 
before  his  death,  and,  if  not  paid  before, 
to  be  then  collected  from  his  estate,  is  a 
valid  promissory  note;  it  not  being  void 
because  of  uncertainty  as  to  time  of  pay- 
ment, the  ultimate  time  being  absolutely 
fixed.  Dorsey  v.  Hudmon  (Ala.),  60  So. 
303. 

"In  the  case  of  In  re  Beatty's  Estate 
V.  Western  College,  177  III.  280,  52  N.  E. 
433,  42  L.  R.  A.  797.  69  Am.  St.  Rep.  242, 
the  court  reviews  and  cites  the  authori- 
ties on  the  subject.  It  is  there  said:  'A 
note  payable  "on  demand  after  my  de- 
cease" has  been  held  to  be  valid.  Bris- 
tol f.  Warner,  19  Conn.  7.  A  note  pay- 
able "one  day  after  date  or  at  my  death" 
has  been  held  valid.  Conn  v.  Thornton,  ' 
46  Ala.  587;  1  Randolph,  Com.  Paper,  § 
113.  The  mere  fact  that  a  note  is  payable 
upon  the  death  of  the  maker,  or  at  a  cer- 
tain  day  after   the   death    of  the   maker. 
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does  not  make  it  a  testamentary  paper, 
nor  constitute  it  a  will  in  such  sense  as 
to  require  its  execution  in  accordance 
with  the  statute  of  wills.  It  is  an  obliga- 
tion to  pay,  and,  being  delivered  to  the 
payee  as  an  evidence  of  debt,  and  being 
made  payable  to  order,  it  is  a  promissory 
note.  Bristol  v.  Warner,  19  Conn,  7.  In 
Price  V.  Jones,  lOS  Ind.  S43  [5  N.  E. 
883],  66  Am.  Rep.  230,  is  was  insisted  that 
a  note  payable  one  day  after  the  death  of 
the  maker  was  invalid  as  being  an  at- 
tempt to  make  a  testamentary  disposi- 
tion of  property.  The  court  there  said: 
"There  is  no  attempt  to  make  a  testa- 
mentary disposition  of  property,  for  the 
.  instrument  contains  no  provisions  re- 
sembling those  of  a  will.  It  is  a  promise 
to  pay  money.  It  differs  from  an  ordi- 
nary promise  in  the  single  particular  that 
it  fixes  the  time  of  payment  at  a  period 
subsequent  to  the  promisor's  death.  It 
is  nevertheless  a  promise  to  pay  money, 
absolutely  and  at  all  events,  to  a  person 
named,  and  it  has  therefore  all  the  es- 
sential features  of  a  promissory  note." 
See.  also,  Carnwright  v.  Gray,  127  N.  Y. 
63,  37  N.  £.  835,  12  L.  R.  A.  S49,  24  Am. 
St.  Rep.  434.'"  Dorsey  v.  Hudmon  (Ala.), 
60  So.  303,  304. 

A  writing  in  these  words;  "One  day 
after  date  I  promise  to  pay,  or  at  my 
death,  W.  G.  Conn,  or  bearer,  the  sum 
of,"  etc. — may  be  sued  as  a  promissory 
note.  Conn  v.  Thornton,  46  Ala.  587, 
cited  in  note  in  27  L.  R.  A.,  N.  S.,  1018. 
§  96.  Recitals  and  Provisions  Affecting 
Character  of  Instrument 

A  written  promise  by  a  corporation  to 
pay  a  certain  sum,  but  containing  a  pro- 
vision that  It  shall  not  be  chargeable 
against  the  stock  interest  of  certain  of 
the  stockholders,  is  not  a  note  enforce- 
able in  an  action  at  law  against  the  cor- 
poration. Heflin  Gold  Min.  Co.  v.  Hil- 
ton, 27  So.  301,  124  Ala.  365. 

A  contract  in  the  form  of  a  promissory 
note  for  the  hire  of  a  slave  may  be  de- 
clared on  as  a  promissory  note,  notw 
standing,  besides  the  promise  to  pay  a 
sum  certain  in  money,  there  is  als 
promise  in  the  same  instrument  to 
nish  the  slave  with  certain  articles  of 
clothing,  pay  his  taxes,  and  return  him  to 
the  owner  at  a  stipulated  time.  Ga 
V.  Shelton,  47  Ala.  413. 


§  se.  Nature  of  Contract  and  Lialnli^  of 
Maker. 
Accotninodation  Maker. — If  an  accom- 
modation note  is  made  to  the  order  of  a 
bank  for  the  purpose  of  raising  money 
by  procuring  its  discount  by  the  bank, 
but  a  third  person  discounts  the  note 
after  the  refusal  of  the  bank  to  do  so,  the 
accommodation  makers  are  liable  to  such 
third  person.  Thompson  v.  Armstrong, 
5  Ala.  383. 
Estoppel  to  Deny  Rights  of  Payee. — 
'here  a  promissory  note  is  payable  to 
the  plaintiff  generally,  this  is  an  kdmis- 
of  his  right  to  receive  the  amount, 
and  estops  the  defendant  from  insisting 
that  the  beneficial  interest  is  in  others; 
especially,  when  it  is  admitted  on  the 
record  that  the  plaintiff  was  authorized 
to  take  the  note  in  the  form  he  did.  Grigs- 
by  V.  Nance,  3  Ala.  347. 

(C)  EXECUTION  AND  DELIVERY. 
S  27.  Slgnatarc. 

Place  of  Signature.— "The  name  of  the 
drawer  or  maker  of  a  note,  bill,  or  of  an 
order  for  the  payment  of  money  may  ap- 
pear in  any  part  of  the  writing;  it  is  suf- 
ficient that  he  sign  in  the  capacity  of 
maker  or  drawer.  1  Daniel,  Neg.  Inst.,  g 
74."  Lampkinr.  State,  105  Ala.  1,  16  So. 
575,  576. 

One  may  bind  himself  as  maker  of  a 
note  by  writing  his  name  on  the  b'ack 
thereof.  Eudora  Mining  &  Development 
Co  V.  Barclay,  36  So.  113,  123  Ala.  506. 

"While  it  is  true,  that  generally  the 
makers'  names  are  signed  to  a  note  at 
its  foot,  and  the  indorsers,  if  any,  on  its 
back,  and  without  more  the  names  of 
ihose  appearing  on  the  back  would  be 
presumed  to  haVe  been  placed  there  as 
indorsers,  and  not  as  makers,  yet,  we 
know  of  no  rule  of  law  which  requires 
that  the  makers  may  not  place  their 
names  on  any  part  of  the  note  where 
they  may  prefer  to  write  them,  and  thus 
bind  themselves  as  makers.  It  is  imma- 
terial, in  other  words,  upon  what  part  of 
a  note  the  name  of  a  maker  may  be  writ- 
ten. Quin  V.  Sterne,  26  Ga.  223,  71  Am. 
Dec,  204;  Story,  Prom.  Notes,  §§  34,  121, 
153."  Eudora  Min.,  etc.,  Co.  t/.  Barclay, 
122  Ala.  506,  26  So.  113,  114. 

A  signature  to  a  bill  of  exchange  made 
by  mark  without  an  attesting  witness  is 
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insufficient  to  bind  the  person  sought  to 
be  charged  thereby.  Flowers  r.  Bitting. 
45  Ala.  448. 

"At  the  common  law,  a  note  may  be 
signed  by  a  mark,  and  a  person  may 
adopt  a  mark  as  his  signature."  Jackson 
V.  Tribble,  156  Ala.  iSO.  47  So.  310,  313. 

A  note  executed  by  an  illiterate  prom- 
isor by  his  mark  is  sufficient,  and  need 
not  be  attested.  Civ.  Code  1896,  §  I.  de- 
fining "signature"  or  "subscription"  as 
including  mark  when  one  can  not  write. 
his  name  being  written  near  it  and  wit- 
nessed by  one  who  writes  his  own  name 
as  a  witness,  is  inapphcable  to  the  exe- 
cution of  notes:  and  a  note  is  validly  ex- 
ecuted by  one  who  can  not  write  his 
name  by  his  affixing  thereunto  an  X- 
mark  between  an  initial  of  his  own  name 
and  his  surname,  written  by  the  payee, 
the  name  of  a  witness,  who  also  could 
not  write  his  name,  being  written  by  the 
payee.  McGowan  v.  Collins.  46  So.  228. 
154  Ala.  239.  See,  also.  Jackson  v.  Trib- 
ble,  156   Ala.    4B0,   47   So.  310,  313. 

An  objection  lo  the  validity  of  a  note. 
that  il  was  signed  by  mark  and  without 
an  attesting  witness  to  the  signature,  was 
not  valid,  where  at  the  time  the  objection 
was  made  il  was  not  shown  that  the  per- 
son claiming  to  have  signed  the  note  by 
mark  could  not  read.  Jackson  r.  Trib- 
ble,  47   So.   310.   156   Ala.  480. 

P.ayee  of  Note  Can  Not  Sign  Maker's 
Name  and  Make  Hia  Mark. — The  prom- 
isee can  not  become  the  agent  of  the 
promisor  tor  the  purpose  of  signing  his 
name  to  a  contract,  and  hence  ihe  payee 
of  an  instrument  in  the  form  of  a  note 
could  not  sign  the  maker's  name  and 
make  his  mark;  the  maker  touching  the 
pen  staff.  Penton  v.  Wijliams.  51  So.  35. 
163  Ala.  603. 

Principal's  Name  Written  by  Surety  at 
His  Request. — Where  the  testimony  of  a 
surety  who  claimed  against  her  principal 
on  a  note  which  had  been  paid  by  and 
indorsed  to  her  showed  that  no  antago- 
nistic relation  existed,  that  her  principal 
could  not  write,  and  thai  at  his  request 
she  wrote  his  name  on  the  note,  after 
which  he  made  his  mark,  and  she  signed 
as  surety,  which  testimony  was  corrob- 
orated by  several  witnesses  who  were 
present,  a  finding  that  she  was  authorized 
to  sign  her  principal's  name  to  the  note 
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was  sufficiently  supported;  and  it  was  not 
error  to  render  judgment  in  her  favor, 
though  the  statutory  requirement  that 
such  mark  be  attested  by  a  witness  who 
could  write  was  not  complied  with,  and 
the  note  contained  a  clause  waiving  ex- 
emptions as  to  personal  property,  since, 
when  the  surety  so  signed  her  principal's 
name  lo  the  note,  the  contract  was  com- 
plete, and  the  principal's  mark  (hereafter 
added  did  not  affect  its  validity.    Wright 

7\    Forgy,  28   So.    198.    126  Ala.   389. 

§  S8.  Attestation. 

The  attorney  of  the  payee  of  a  note  is 
a  competent  subscribing  witness  thereto. 
Sowell  i:  Bank  of  Brewton,  24  So.  585, 
119  Ala.  92. 

A  signature  by  mark  to  a  note  and 
mortgage  to  a  hank,  and  the  attestation 
thereof,  are  not  invalidated  by  the  fact 
that  the  attesting  witness  was  an  agent 
or  employee  of  the  mortgagee.  Morris 
;'.   Bank  of  Attalla,  38  So.  804,  142  Ala. 

638. 

§  S8.  Affixing  Revenue  Stamps. 

When  Revenue  Law  Became  Effective. 

— A  promissory  note  made  after  the  pas- 
sage of  the  internal  revenue  law.  but  be- 
fore any  collection  district  was  organ- 
ized, or  stamps  prepared  and  placed  on 
sale,  within  the  stale,  is  valid,  and  may 
be  read  in  evidence,  although  unstamped. 
McElvain  i'.  Mudd.  44  Ala.  48,  4  Am.  Rep. 
106. 

Mode  and  Time  of  Stamping. — A  prom- 
issory note  not  stamped  as  required  by 
the  internal  revenue  act  of  1864  can  not 
he  stamped  in  open  court,  and  thus 
stamped  be  read  in  evidence.  Such  note 
may  be  made  available  as  evidence  only 
by  having  it  stamped  by  the  collector  of 
the  revenue  of  the  proper  district,  under 
§  1S8  of  that  act.  Whigham  v.  Pickett,  43 
Ala.  140. 

But  under  the  act  of  congress  approved 
July  13,  1866  (U.  S.  Stats,  at  Large.  1865- 
67,  pp.  143-4,  §g  163,  165),  a  promissory 
note,  dated  and  delivered  in  December, 
1867,  and  payable  one  day  after  date,  on 
which  suit  is  brought  in  January,  1871, 
may  be  stamped  when  offered  in  evidence 
at  the  trial,  unless  the  stamps  were  de- 
signedly omitted  with  intent  to  evade  the 
Revenue  Laws  of  the  United  States.  Fos- 
ter I'.  Holley,  49  Ala.  593. 
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An  indorsemeni  on  a  promissory  note 
is  competent  as  evidence  if  properly 
stamped  before  it  is  offered,  though  the 
stamp  was  &Sixed  after  the  date  of  the 
indorsement  Rowland  v.  Plummer.  50 
Ala.  188, 

Aotlioritjr  to  Affix  Stamp. — An  attor- 
ney at  law.  in  whose  hands  a  note  is 
placed  for  collection,  has  such  an  inter- 
est therein,  by  virtue  of  his  general  au- 
thority, as  will  authorize  him  to  affix  an 
internal  revenue  stamp  to  the  note,  when 
necessary  to  protect  the  interest  of  his 
client.     Blunt  v.  Bates,  40  Ala.  470. 

What  Constitute*  a  Sufficient  CancelU* 
tion  of  Stamp. — Under  the  revenue  act, 
providing  that  the  person  using  or  affix- 
ing a  revenue  stamp  shall  write  thereon 
the  initials  of  his  name,  and  the  dale,  so 
that  the  same  may  not  again  be  used, 
where  a  promissory  note  made  by  three 
or  more  has  the  requisite  stamps  on  it. 
and  is  canceled  by  the  initials  of  the  first 
in  the  order  of  signers  and  the  date  of 
the  instrument,  there  is  a  sufficient  can- 
cellation. Spear  V.  Alexander.  43  Ala. 
572. 

Effect  of  Failure  to  Stamp.— The  fact 
that  a  promissory  note  sued  on  is  not 
properly  stamped,  is  not  sufficient  to  au- 
thorize its  rejection  as  evidence,  unless 
it  be  shown  that  the  omission  to  stamp 
was  with  the  intent  to  evade  payment  of 
revenue.     Bibb  v.  Bonds.  57  Ala.  509. 

Effect  of  FaUure  to  Cancel  Stamp  Un- 
til Trial  of  Action  on  Note.— The  fact 
that  the  revenue  stamp  on  a  promissory 
note  was  not  canceled  as  required  by  law 
until  the  trial  of  an  action  thereon,  and 
then  in  the  presence  of  the  court,  does 
not  affect  its  competency  as  evidence. 
Foster  v.  HoUey,  49  Ala.  593. 
%  30.     Signature  Added  alter   Delivery. 

A  party  who,  for  a  sufficient  legal  con- 
sideration, signs  his  name  to  a  promissory 
note  after  it  is  due,  may  be  declared 
against  as  a  maker.  Tiller  ;'.  Shearer,  20 
Ala.  99S. 

The  signing  of  a  note  by  a  person  after 
delivery  to  enable  the  payee  to  negotiate 
it  does  not  affect  the  liability  of  the 
maker  of  the  note.  Rudolph  v.  Brewer, 
96  Ala.  189,  11  So.  3]4. 

One  signing  a  note  after  delivery  to 
enable  the  payee  to  negotiate  it  can  not 
«ef  up  in  a  suit  on  the  note   that  there 


was  no  consideration  for  his  signature. 
Rudolph  V.  Brewer,  96  Ala.  189,  11  So. 
314. 

§  31.  Partial  Execution  and  FaUure  of 
Others  to  Siga 
A  note  signed  by  one  as  surely,  on 
condition  that  another  person  also  signs 
it  as  surety,  and  left  with  the  payee  for 
that  purpose,  can  not  be  enforced  against 
the  surety,  unless  executed  also  by  the 
person  indicated  as  cosurety.  Jordan  v. 
Loftin,  13  Ala.  547. 

§  SS.  Persons  Liable  Whose  Names  Are 
Not  Subscribed  or  Inserted. 

To  hold  one  liable  as  the  drawer  of  a 
bill,  his  name  must  be  either  inserted  in 
it  or  subscribed  to  it.  May  v.  Miller,  27 
Ala.  515. 

"A  bill  of  exchange  may  be  drawn  upon 
a  person,  natural  or  artificial,  by  a  name 
different  from  the  proper  name  of  such 
person,  and  may  be  accepted  by  a  name 
variant  from  the  proper  name  of  the  ac- 
ceptor. Edwards  on  Bills,  2S1.  91."  Ala- 
bama Coal  Min.  Co.  v.  Brainard,  35  Ala. 
476,  479. 

§  33.  Execution  in  Blank. 

If  one  ngns  or  endorses  a  blank  or 
note,  and  parts  with  its  possesMon,  with 
the  view  of  its  being  filled  up  and  made 
a  negotiable  security,  and  it  afterwards 
and  before  maturity  comes  to  the  hands 
of  a  bona  fide  holder  for  a  valuable  con- 
sideration without  notice,  he  will  be  held 
to  its  payment,  without  regard  to  the 
authority  of  the  person  by  whom  the 
blank  was  filled.  Robertson  v.  Smith.  IB 
Ala.  220. 

Person  Signing  Liable  to  Bona  Fide 
Holder  for  Amount  Filled  in.— When  the 
maker  of  a  note  signs  it  in  blank  as  to 
the  amount  and  returns  it  to  the  payee, 
the  latter  is  authorized  to  fill  in  the  blank, 
so  as  to  make  the  note  enforceable  in  tl.c 
hands  of  an  indorsee  for  value,  without 
notice,  and  before  maturity.  Prim  v. 
Hammel,  32  So.  1006,  134  Ala.  652.  93  Am. 
St.  Rep.  53. 

When  a  note  is  signed  and  sent  out  in 
blank,  the  person  signing  is  bound  for 
the  amount  inserted  in  the  note  to  one 
having  no  notice  of  the  facts,  although 
it  was  understood  thai  the  sum  should 
be    less    than    that    inserted.      Brahan   v. 
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Ragland,  3  Stew.  247;  Herbert  v.  Hute. 
1  Ata.  18,  34  Am.  Dec.  75S. 

"It  is  true,  that  when  a  blank  note  is 
signed  and  delivered  to  another,  for  the 
purpose  of  being  filled  up.  authority  must 
of  necessity  be  conferred  to  do  the  act, 
without  which  the  note  coutd  be  of  no 
value;  but  to  deduce  from  this  presump- 
tion an  argument  that  the  note  when  filled 
up  and  in  the  hands  of  a  bona  fide  holder, 
can  be  sustained  alone  on  this  ground, 
is  not  correct.  The  rule  by  which  a  re- 
covery in  such  a  case  is  allowed,  stands 
on  a  much  broader  ground,  and  may  be 
thus  stated.  That  where  one  of  two 
innocent  persons  must  sustain  a  loss,  he 
must  bear  it  who  is  most  in  fault.  If,  by 
misplaced  confidence,  one  enables  an- 
other to  commit  a  fraud,  it  is  but  just 
he  should  pay  the  penalty  of  his  own 
indiscretion;  and  that  the  loss  should  not 
be  visited  on  another  who  has  vested  his 
money  on  the  faith  of  the  genuineness 
of  his  signature,  without  the  means  of  as- 
certaining the  fraud  which  had  been  com- 
mitted. These  being  the  principles 
which  governs  the  case,  it  follows  that, 
the  implied  authority  is  given  to  the 
holder  to  fill  up  the  note,  with  any  amount 
which  he  may  have  advanced  on  it,  in 
good  faith,  and  without  the  knowledge 
of  any  fact  which  might  lead  to  an  in- 
quiry and  expose  the  fraud.  This  prin- 
ciple, as  has  been  stated,  is  well* settled, 
and  to  permit  it  now  to  be  questioned, 
would  be  of  most  mischievous  conse- 
quence. See  Brahan  v.  Ragland,  3  Slew. 
347;  Putnam  v.  Sullivan,  4  Mass.  45  [3 
Am.  Dec.  20«];  Violett  v.  Patton,  S 
Cranch  142;  Russell  v.  Lanstuffer,  Doug. 
496;  and  Roberts  *.  Adams,  8  Port.  297, 
and  cases  there  cited  [33  Am,  Dec.  291]." 
Herbert  v.  Huie,  1  Ala.  18. 

Where  a  note  is  signed  in  blank  for  the 
pnrpOM  of  being  filled  up  for  a  particu- 
lar amount,  and  to  be  oaed  in  a  particu- 
lar mode,  and  it  is  filled  up  afterwards 
for  a  different  sum,  or  employed  in  a  dif- 
ferent manner,  a  bona  tide  holder  or  pur- 
chaser may  recover  on  it  of  the  maker, 
although  he  knew  it  was  signed  in  blank, 
if  he  was  ignorant  of  the  purpose  for 
which  it  was  made.  Huntington  v.  Branch 
Bank.  3  Ala.  IBS,  cited  in  note  in  35  L.  R. 

A.  468. 

"No  rule  can  be  better  settled  than  the 


one  which  determines  that  he  who  signs 
his  name  to  a  blank  piece  of  paper,  with 
intent  to  be  filled  up  as  a  note  or  endorse- 
ment will  be  liable,  although  the  person 
entrusted  therewith  shall  violate  the  con- 
fidence reposed  in  him,  by  filling  it  up 
with  another  sum,  or  using  it  for  another 
purpose  than  the  one  intended.  Collis 
V.  Emett.  1  Hen.  Black.  313;  Russell  v. 
Langstafle,  Doug.  R.  496;  Snaitb  v.  Min- 
gay,  1  M.  &  S.  R.  87;  Crutchly  v.  Mann, 
5  Taunt.  R.  539;  Pasmore  v.  North,  13 
East.  R.  517;  Crutchley  v.  Clarence,  2 
M.  &  S.  R.  ftO;  Brahan  v.  Ragland,  3  Stew. 
247;  Violett  v.  Patton,  5  Cranch,  1*2  (3 
L.  Ed.  61];  Mitchell  v.  Culver,  7  Cow. 
336;  Putnam  v.  Sullivan,  4  Mass.  45  [S 
Am.  Dec.  206]."  Roberts  v.  Adams,  8 
Port.  297.  301. 

Such  a  blank  is  a  letter  of  credit  to 
any  amount  which  the  person  to  whom 
the  same  is  confided  may  choose  to  in- 
sert in  it.   Roberts  f.  Adams,  B  Port.  297. 

"When  an  individual  ins  trusts  another 
with  his  signature  to  a  blank  note,  he 
certainly  intends  it  should  be  filled  up 
for  some  amount  of  money,  and  used  for 
some  purpose.  If  the  sum  of  money  and 
the  object  to  which  it  is  to  be  applied  are 
agreed  on,  it  is  obvious  that  the  faith  of 
the  person  intrusted  with  it  is  relied  on 
to  carry  the  proposed  design  into  effect. 
If  he  violates  the  trust  reposed  in  him, 
who  should  sustain  the  loss?  Most  cer- 
tainly he  who  enabled  the  fraud  to  be 
practiced.  This  is  a  familiar  principle  of 
law,  and  it  appears  to  us  this  is  a  correct 
application  of  it.  The  supposition  that 
the  knowledge  of  the  fact  that  the  note 
is  not  filled  up,  should  put  any  one  tak- 
ing the  note  on  inquiry  as  to  the  author- 
ity of  the  agent,  assumes  as  true,  the 
proposition  to  be  established.  It  by  no 
means  follows  that  the  possessor  of  a 
blank  signature  holds  it  under  an  agree- 
ment to  fill  it  up  for  a  particular  amount, 
or  dispose  of  it  in  a  particular  mode;  a 
much  more  natural  presumption  is,  that 
he  is  vested  with  a  discretion  in  rela- 
tion to  it,  and  that  in  the  language  of 
Lord  Mansfield,  in  Russel  v.  Langstafife, 
cited  from  Douglass — 'it  is  a  letter  of 
credit  for  an  indefinite  sum.'  As  there- 
fore, the  transaction  may  be  what  the 
holder  of  the  blank  represents  it  to  be, 
or    at  least,  as    there    is  nothing  in   the 
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mere  possession  of  a  blank  note,  which 
would  lead  to  a  suspicion  of  unfairness 
or  fraud;  with  no  propriety  whatever, 
could  an  innocent  purchaser  be  so  affected 
with  notice  of  the  transaction  as  to  put 
him  on  inquiry  of  the  maker."  Hunting- 
ton V.  Branch  Bank,  3  Ala.  1B6,  188. 

A  party  who  signs  his  name  to  a  note 
in  blank,  with  the  understanding  that  it 
shall  be  filled  up  with  a  particular  amount, 
or  be  used  in  a  particular  mode,  is  liable 
upon  the  note,  to  a  party  who  receives 
it  in  ignorance  of  the  agreement,  and 
pays  a  valuable  consideration  for  it, 
whether  it  be  an  advance  of  money  or 
the  extinguishment  of  a  debt.  Decatur 
Bank  v.  Spence,  9  Ala.  800. 

Filling  Blank  with  Name  of  Bank 
Where  PayaUe. — Where  a  person  exe- 
cuting a  note  leaves  a  blank  space  after 
the  printed  words  "payable  at  the  bank 
of,"  it  is  no  defense  against  a  bona  fide 
purchaser  before  maturity  that  some  one, 
without  his  knowledge,  and  before  the 
purchase,  had  filled  in  the  space  with  the 
name  of  a  bank.  Winter  v.  Pool,  104  Ala. 
S08,  16  So.  543,  cited  in  note  in  35  L.  R. 
A.  468.  See  the  title  ALTERATION 
OF  INSTRUMENTS. 

Name  of  Payee  Left  Blank.— It  is  no 
defense  to  an  action  on  a  note  that  the 
name  of  the  payee  was  left  blank,  since, 
between  the  maker  and  innocent  third  par- 
ties, the  person  to  whom  it  was  intrusted 
must  be  deemed  the  agent  of  the  maker, 
with  full  authority  to  fill  out  such  blank. 
First  Nat.  Bank  v.  Johnston,  97  Ala.  655, 
11  So.  690. 

Pronuaeory  Note  Written  over  a  Sig- 
nature without  Aotiiority. — If  a  man 
writes  his  name  upon  a  blank  piece  of 
paper,  and  another  person  obtains  pos- 
session of  the  same,  and,  without  author- 
ity to  use  it  for  any  purpose,  writes  a 
promissory  note  over  the  name,  and  ne- 
gotiates it,  such  note  is  not  valid,  in  the 
hands  of  an  innocent  holder,  against  the 
person  whose  name  is  subscribed  to  it. 
Nance  v.  Lary,  5  Ala.  370. 

§  S4.  Ratification  of  Instrument  Defect- 
ively Executed. 
Ratification  of  the  unauthorized  execu- 
tion of  a  note  does  not  ratify  stipulations 
therein  to  pay  attorney's  fees  and  to 
waive     exemptions,    unless    the    putative 


maker    had   knowledge    of   such    stipula- 
tions when  he  ratified  the  note.     Brown 
V.  Bamberger,  110  Ala.  342,  20  So.  114. 
g  3S.  Delivery. 

§   M.   — _  Necessity   and   Sufficiency   in 
GeneraL 

A  note  made  to  be  discounted  in  a 
bank,  though  not  discounted,  but  after- 
wards put  in  circulation,  may  be  binding 
on  the  parties.  Thompson  v.  Armstrong, 
5  Ala.  383. 
§  37,  -_  Conditional  Delivery. 

Where  a  written  instrument,  in  form 
a  conditional  note,  is  signed  by  the  maker 
with  the  distinct  admission  on  the  part 
of  the  payee  that  it  does  not  contain  the 
terms  of  their  contract,  and  with  the  un- 
derstanding that  they  will  meet  again  at 
a  convenient  time,  and  execute  another 
instrument  truly  setting  out  the  contract, 
the  writing  has  not  the  force  of  a  contract 
good  and  complete  in  law  for  want  of 
an  absolute  unconditional  delivery,  and, 
if  suit  is  instituted  on  it  as  a  note,  it  is 
not  evidence  as  such  for  any  purpose. 
Hopper  V.  Eiland,  21  Ala.  714.  cited  in 
note  in  43  L.  R.  A.  474. 
§  SB. Operation  and  Effect. 

A  note  takes  effect  from  delivery  only, 
and  not  from  the  day  it  was  dated  or 
signed.  Flanagan  v.  Meyer,  41  Ala.  132; 
Burns  v.  Moore,  76  Ala.  339,  52  Am.  Rep. 
332. 

(D)    ACCEPTANCE. 
§  S9.  Oral  Acceptance. 

"An  order  drawn  by  one  person,  upon 
another,  in  favor  of  a  third  person,  for  a 
specific  amount,  is  a  "bill  of  exchange," 
and  an  acceptance,  to  be  binding,  must 
be  in  writing  and  signed  as  the  statute  re- 
quires. Anderson  v.  Jones,  102  Ala.  537, 
539,  14  So.  871;  Code  1886,  §  1766;  Code 
1896,  §  880."  Faircloth-Byrd  Mercantile 
Co.  V.  Adkinson,  167  Ala.  344,  52  So.  419, 
420. 
§  40.  Implied  Acceptance. 

Where  the  drawee  of  a  bill  of  exchange, 
by  permission  of  the  payee's  agent,  re- 
tains the  bill  for  examination  from  Sat- 
urday until  the  following  Monday,  no  le- 
gal obligation  is  thereby  created  against 
him  as  acceptor  during  that  time.  Sands 
V.  Matthews,  27  Ala.  399,  cited  in  note 
in  IT  L.  R.  A.,  N.  S„  1267. 
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§  41.  Acceptance  for  Honor  or  Supra  Pro- 
test 
Where  a  bill  of  exchange  is  directed  to 
a,  particular  person,  no  other  person  can 
accept  it,  but  for  the  honor  of  the  drawer. 
May  V.  Kelly,  27  Ala,  497. 

S  4>.  Revocation  of  Acceptance. 

"'When  an  acceptance  is  once  made, 
if  the  bill  has  been  delivered  to  the 
holder,  the  transaction  is  complete,  and 
the  acceptance  "irrevocable."  '  Ragsdale 
V.  Gresham,  141  Ala.  308,  37  So.  367." 
Gresham  v.  RagsdaJe,  145  Ala.  683, 40  So.  99. 

§  43.  Nature  of  Contract  and  Liability  of 

Accqitor. 
3  44. In  General. 

The  acceptor  of  a  bill  is  the  principal 
debtor,  and  the  drawer  the  surety,  and 
nothing  will  discharge  the  acceptor  but 
payment  or  a  release.  He  is  bound, 
though  he  accepted  without  consideration, 
and  for  the  sole  accommodation  of  the 
drawer.     Wilson  v.  Isbell,  45  Ala.  142. 

The  acceptance  of  a  bill  of  exchange 
drawn  by  one  partner  In  favor  of  the 
partnership,  in  payment  of  a  pre-exjsting 
debt  due  by  the  acceptors  to  the  payee, 
imports  an  engagement  on  the  part  of 
the  acceptor  to  pay  the  bill  to  the  payee, 
or  the  rightful  owner  thereof,  when,  ac- 
cording to  its  terms,  it  becomes  due  and 
payable;  and  he  thereby  becomes  the 
primary,  principal  debtor,  his  obligation 
being  similar  to  that  of  the  maVer  of  a 
promissory  note.  Capital  City  Ins.  Co, 
V.  Quinn,  73  Ala.  558. 

Acceptor  of  Order  Becomes  Principal 
Debtor  without  Regard  to  Negotiability. 
— Where  the  drawee  of  an  order  for  the 
payment  of  money  accepts  the  same,  he 
assumes  to  pay  the  order,  and  becomes 
the  principal  debtor,  without  regard  to 
the  negotiability  of  the  order,  Ragsdale 
V.  Gresham,  37  So.  367,  141  .\la,  308; 
Gresham  v.  Ragsdale,  145  Ala.  683,  40 
So.  99. 

The  acceptance  is  an  admission  of 
everything  essential  to  the  existence  of 
such  liability.  Gresham  i'.  Ragsdale,  145 
Ala.  683,  40  So.  99;  Ragsdale  i'.  Gresh; 

141    Ala.   308,    37    So.    367. 

Where,  at  the  time  an  order  sued  on 
was  drawn,  the  acceptor  was  indebted  to 


the  drawer  for  rent  of  a  mill,  which  in- 
debtedness the  order  was  signed  to  pay, 
and  the  acceptor  was  also  bound  by  a 
lease,  under  which  rent  would  accrue  in 
behalf  of  the  drawer  in  the  future  to  an 
unt  suflicitnt  to  pay  the  entire  or- 
der, the  acceptor  became  absolutely  bound 
pay  the  same,  and  could  not  defend 
the  ground  that  hy  reason  of  the  acts 
of  a  mortgagee  of  the  mill  the  lease  was 
abandoned,  and  a  new  lease  executed  by 
the  mortgagee.     Ragsdale  v.  Gresham,  37 

So.   367,    141    Ala.    308. 

Damages  Not  RecovcraUe. — In  Ala- 
bama, damages  can  not  be  recovered  of 
an  acceptor  of  an  inland  bill  of  exchange. 
Hanrick  v.  Farmers'  Bank,  8  Port.  539. 

The  acceptor  of  a  bill  of  exchange  is 
not,  in  general,  liable  for  damages  for 
his  refusal  to  pay,  in  an  action  thereon 
by  the  payee.     Manning  v.  Kohn,  44  Ala. 

343. 

Damages,  other  than  interest,  are  never 
given  by  the  law  merchiint  against  an  ac- 
ceptor of  a  bill  as  such  merely.  Han- 
rick V.  Farmers'  Bank.  8  Port.  539. 

Under  an  unqualified  acceptance  of  a 
bill  of  exchange,  the  acceptor  Is  liable 
only  for  interest,  as  on  a  promissory  note, 
and  not  for  the  damages  of  protest  pre- 
scribed in  Rev.  Code,  §  1845.  Trammell 
t:   Hudmon,   56   Ala.   235. 

But,  In  Ticknor  v.  Branch  Bank,  3  Ala. 
135.  it  was  held  that  if  the  acceptor  of 
a  bill  fail  to  pay  it  at  maturity,  so  that 
it  is  necessary  to  protest  it,  in  order  to 
charge  the  drawer  and  indorser  with 
damages,  the  acceptor  is  liable  to  refund 
the  notarial  fees. 
§  u,  . ,  Accommodation  Acceptor. 

The  liability  of  an  acceptor  of  a  bill  is 
not  affected  by  the  fact  that  it  was  ac- 
commodation  paper.     Steiner  v.   Jeffries. 

24    So.    37.    118    Ala.    573. 

§  46. Discharge  of  Acceptor. 

The  failure  of  the  owner  of  an  accom- 
modation bill  of  exchange,  who  had  ob- 
tained judgments  thereon  against  the 
maker  and  indorser.  to  collect  the  judg- 
ments during  the  existence  of  the  Con- 
federate government,  until  such  judgment 
debtors  became  insolvent,  held  not  to 
discharge  the  acceptor.  The  law  does 
not  require  one  to  attempt  a  probable 
impossibility,  as  to  enforce  the  collection 
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S  <7.  Acceptance  of  Orders  Hade  Pay- 
able on  Contuigency  or  Out  of  Par- 
ticular Fund. 

Where  one  accepts  an  order  payable 
out  of  a  certain  note,  when  collected,  but 
dies  before  the  money  is  collected,  and  it 
is  afterwards  received  by  his  personal 
■  representatives,  they  are  liable  in  their 
representative  character  upon  the  con- 
tract of  their  testator.  Swansey  v.  Breck, 
10  Ala.  S33. 

The  acceptor  of  an  order  to  pay  a  cer- 
tain sum  out  of  the  proceeds  of  a  certain 
judgment  may  prove  the  consideration 
on  which  his  acceptance  was  based,  and 
for  this  purpose  may  show  that  the 
money  collected  on  the  judgment  was 
paid  to  other  persons  who  had  prior 
claims  on  the  fund,  and  that  the  balance 
was  not  collected.  Gliddon  v.  McfCins- 
try,  2B  Ala.  408. 

§  U.  Conditional  or  Qualified  Accept- 
ance. 

See  ante,  "Acceptance  of  Orders  Uade 
Payable  on  Contingency  or  Out  of  Par- 
ticular Fund,"  g  47. 

On  presentation  of  an  order  by  plain- 
tiffs to  defendants  for  acceptance,  de- 
fendants denied  owing  the  drawer  the 
amount  therein  specified,  but  admitted  a 
less  indebtedness,  and  said  they  would 
pay  the  amount  "when  the  money  was 
due"  the  drawer,  and  retained  the  order 
with  the  acquiescence  of  plaintiffs.  Aft- 
erwards defendants  wrote  to  plaintiffs 
that  they  would  pay  them  "what  might 
become  due"  to  the  drawer.  Held,  that 
plaintiffs  did  not  unconditionally  accept 
the  order,  and  were  not  liable  thereon. 
Williams  v.  Gallyon,  107  Ala.  439,  18  So. 
162. 

The  receipt  of  indemnity  for  his  lia- 
bility by  an  accommodation  acceptor  of 
a  bill,  whose  acceptance  was  conditional, 
authorizes  the  drawer  to  use  it  contrary 
to  the  conditions  of  the  acceptance  only 
where  the  indemnity  was  given  in  ex- 
change for  the  acceptance,  and  not  as 
collateral  security  therefor.  Farley  Nat. 
Bank  v.  Henderson,  34  So.  43B,  IIB  Ala. 
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whose  acceptance  was  conditional,  before 
its  maturity  sued  the  drawer  on  notes, 
one  of  which  was  given  him  as  security 
for  the  acceptance;  and.  on  learning  that 
the  drawer  had  breached  the  conditions 
of  the  acceptance,  he  instructed  his  at- 
torney to  strike  from  the  suit  the  note 
given  for  it,  which  the  attorney  neglected 
to  do,  and  the  note  was  included  in  the 
judgment,  on  which  less  than  the  debt, 
exclusive  of  the  amount  of  the  note,  was 
realized.  When  sued  on  the  acceptance, 
he  offered  to  remit  the  judgment  against 
the  drawer,  to  the  extent  of  the  note. 
Held,  that  there  was  no  ratification  of 
the  drawer's  diversion  of  the  acceptance. 
Farley  Nat.  Bank  v.  Henderson,  24  So. 
428,  118  Ala.  441. 

If  a  bill  is  accepted,  "to  be  paid  when 
in  funds,"  and  the  holder  does  not  object 
to  such  acceptance,  he  can  not  resort  to 
the  drawer  till  the  acceptor  refuses  to 
pay,  after  he  has  funds.  Andrews  v. 
Baggs,   Minor  173. 

§  M.  Promise  to  Accept. 

§  50. Requisites  and  Validity. 

A  promise  in  writing  to  accept  a  bill  of 
exchange  not  in  esse,  is.  in  law,  a  suffi- 
cient acceptance,  if  the  bill  be  taken  on 
the  faith  of  such  promise.  Kennedy  v. 
Geddes  &  Co.,  8  Port.  263. 

"In  Coolidge  v.  Payson,  2  Wheat.  66 
[4  L.  Ed,  185],  Chief  Justice  Marshall 
thus  states  the  law:  'Upon  a  view  of 
the  cases  which  are  reported,  this  court 
is  of  the  opinion,  that  a  letter  written 
within  a  reasonable  time  before  or  after 
the  date  of  a  bill  of  exchange,  describ- 
ing it  in  terms  not  to  be  mistaken,  and 
promising  to  accept  it,  is.  if  shown  to  the 
person  who  afterwards  takes  the  bill  on 
the  credit  of  the  letter  a  virtual  accept- 
ance, binding  the  person  who  makes  the 
promise.'  So,  in  the  case  of  McEvers 
V.  Mason,  Hodgson  &  Co.,  10  Johns. 
20T,  it  was  held,  that  a  promise  in  writ- 
ing to  accept  a  bill  of  exchange,  will  not, 
in  law,  amount  to  an  acceptance,  unless 
the  bill  was  taken  on  the  faith  of  such 
promise.  See,  also,  Goodrich  &  De  For- 
est V.  Gordon,  15  Johns  6;  Schimmelpen- 
nich  V.  Bayard,  1  Pet.  283  |7  L.  Ed.  138]; 
Mayhew  v.  Prince,  11  Mass.  54;  Ban- 
orgee  ii.  Hovey,  5  Mass.  It  [4  Am.  Dec. 
17];     Parker     v.    Greele,   2   Wend.   545." 
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Kennedy  v.   Geddes  &  Co.,  8  Port.  263, 

267. 

Any  form  of  written  word«  cleuij' 
■howing  an  intention  to  accept  uncondi- 
ttoiuUy  a  bill  of  exchange  to  be  subse- 
qttently  drawn  is  a  sufficiently  compli- 
ance with  Code,  §§  2101,  8102,  requiring 
such  acceptance  to  be  made  in  writing. 
Whilden  v.  Merchants'  &  Planters'  Nat. 
Bank,  64  Ala.  l,  38  Am.  Rep.  I,  cited 
in  note  in  36  L.  R.  A.  621. 

Verbal  Promiae.— Under  Code,  %%  1532, 
1535,  no  right  can  accrue  to  any  one  from 
a  verbal  promise  to  pay  or  accept  a  bill 
of  exchange,  unless  the  party  to  whom 
such  promise  is  made  negotiates  the  bill 
on  the  faith  of  it.  Sands  i>.  Matthews,  37 
Ala.  399. 

Before    the    enactment    of    this   statute 
it  was  held  that  a  mere  verbal  promise 
to  accept   a   bill,   made   after   it   is   drawn, 
may  amount  to  an  acceptance;  but  that 
a  mere  verbal  promise  lo  accept  a  bill  of 
exchange,   not  yet  drawn,  is  not  such 
acceptance,   as   will   in    law   bind   the 
ceptor,    even   if '  made  to  the  person 
whose   favor  the  bill  is  drawn.     Kennedy 
V.    Geddes   &  Co.,   8    Port,   263.    cited 
note  in  26  L.  R.  A.  633. 

pForoise  Binding  Though  Amount  and 
Time  for  Payment  Not  Fixed. — A  prom- 
ise to  accept  a  bill  before  it  is  drawn  is 
binding  in  law  as  an  acceptance, 
although,  at  the  lime  the  promise  is 
made,  the  amount  o(  ihe  bill  and  lime  for 
payment  are  not  fixed.  Kennedy  v. 
Geddes.  3  Ala.  581,  37  Am.  Dec.  714, 
cited   in   note   in  36  L,   R.  A.   631.  623. 

Where  one  promised  to  accept  a  bill 
of  exchange  for  the  pHce  of  goods  to  be 
told  by  the  drawer  to  a  third  person,  and 
a  sale  is  made  on  the  faith  of  such  prom- 
ise, the  promisor  will  be  liable  on  a  bill, 
drawn  within  reasonable  time  thereafter, 
which  was  payable  four  months  after 
date,  with  interest  on  the  account  after 
sixty  days;  such  being  the  custom  in 
sales  like  the  one  made,  and  the  prom- 
isor having  made  no  objection  to  ihe  bill 
on  such  grounds  when  presented  to  him 
for  acceptance.  Kennedy  r.  Geddes,  3 
Ala.  581,  37  Am,  Dec.  714. 

A  letter  authorizing  the  person  to  whom 
it  is  addressed  to  draw  on  the  writers 
for  any  cotton  he  may  buy  in  a  named 
city,   provided    the    draft    is    accompanied 


by  a  bill  of  lading  of  the  cotton,  and  does 
not  in  amount  exceed  three-fourths  of  the 
market  price  of  the  cotton,  binds  the 
writers,  aS  in  favor  of  any  person  who, 
on  the  faith  of  the  letter,  advances  the 
money  to  buy  the  cotton,  for  a  draft 
which  conforms  to  the  prescribed  condi- 
tions, although  the  accompanying  bill  of 
lading  is  not  genuine.  Young  v.  Lehman, 
63  Ala.  519. 

Letters  Held  to  Be  Letters  of  Credits  • 
Letters  from  a  commission  firm  to  a  cot- 
ton buyer,  "Should  you  f^el  inclined  to 
try  this  market,  either  in  the  way  of  spec- 
ulation, or  with  a  portion  of  your  own 
crop,  it  will  afford  us  pleasure  to  serve 
you,  and  your  drafts  will  meet  with  due 
honor  at  our  hands;"  and,  "If  you  "can 
ship  any  more,  you  can  draw  at  sight; 
your  own  cotton  we  are  holding" — are 
letters  of  credit.  Smith  v.  Ledyard,  49 
Ala.  279. 

Though,  in  a  letter,  the  drawee  says, 
"I  shall  accept,"  yet  this  is  not  an  accept- 
ance, if  from  the  whole  letter  it  appears 
that  an  acceptance  was  not  intended. 
Musgrove  v.  Hudson,  2  Stew.  464. 
§  SI,  —  Construction  and  Operation  in 
General. 

Defendant  orally  agreed  to  accept  a 
draft  to  be  given  by  a  third  person  in 
payment  of  goods  to  be  sold  such 
person  by  plaintiff.  Thereupon  plaintiff 
sold  the  goods  to  such  person  without 
obtaining  the  draft,  which  the  latter  re- 
fused to  give.  Held,  that  plaintiff  could 
not  recover  the  value  of  the  goods  from 
the  defendant,  as  he  had  only  agreed  to 
accept  the  draft,  and  not  to  pay  for  the 
goods.  Pake  v.  Wilson,  28  So.  665,  187 
Ala.  240. 

On  presentation  of  an  order  by  plain- 
tiffs to  defendants  for  acceptance,  de- 
fendants denied  owing  the  drawer  the 
amount  therein  speci5ed,  but  admitted  a 
less  indebtedness,  and  said  they  would 
pay   the  amount  "when  the   money   was 

le"  the  drawer,  and  retained  the  order 

ith  the  acquiescence  of  plaintiffs.  After- 
wards defendants  wrote  to  plaintiffs  that 
they  would  pay  them  "what  might  be- 
come due"  to  the  drawer.  Held,  that 
plaintiffs  did  not  unconditionally  accept 
the  order,  and  were  not  liable  thereon. 
Williams  v.  Gallyon,  107  Ala.  439.  18  So. 
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§  6S. Effect  u  Absolute  Acceptance. 

A  letter  to  a  broker,  inquiring  the  price 
of  cotton,  adding,  "If  we  see  a  margin, 
will  authorize  you  to  draw  for  the  cost," 
and  a  subsequent  telegram,  on  being  in- 
formed of  the  price,  "Will  advance  cost 
if  you  buy  strict  good  ordinarily  at  six- 
te.n,"  constitute  "an  unconditional  prom- 
ise in  writing  to  accept  a  bill  before  it 
is  drawn,"  and  under  a  statute  "amount 
to  actual  acceptance."  Whilden  v.  Mer- 
chants' &  Planters'  Nat.  Bank,  64  Ala.  1, 
38  Am.  Rep.  1. 
§  53.  Actions  for  Breach. 

A  promise  to  accept  a  bill  of  exchange 
is  a  chose  in  action,  on  which  no  one  but 
the  immediate  'promisee  can  maintain  a 
suit  in  his  own  name.  Kennedy  v.  Ged- 
des,  8  Port.  363,  33  Am.  Dec.  286. 
(E)  CONSIDERATION. 
§  H.  Necessity. 

A  note  given  voluntarily,  without  any 
consideration,  can  not  be  enforced  by 
the  original  payee.  Oldacre  v.  Stuart, 
35  So.  38,  182  Ala.  405. 

Where  A.,  defendant's  agent,  who  per- 
sonally owed  plaintiff  a  debt  evidenced 
by  notes,  sent  plaintiff  orders  on  de- 
fendant of  the  amount  of  the  debt,  signed 
by  defendant's  treasurer  and  counter- 
signed by  A.  as  its  agent,  and  plaintiff 
marked  the  notes  paid,  he  can  not  re- 
cover on  the  orders,  defendant  not  hav- 
ing been  indebted  to  plaintiff  or  A.,  and 
not  having  received  consideration  from 
either  of  them  for  the  orders.  Smith  v. 
Southern  Exp.  Co.,  36  So.  621,  139  Ala. 
S19. 

The  written  acknowledgment,  of  a  hus- 
band, of  a  note,  executed  by  his  wife; 
though  the  note  may  originally  have  been 
void  in  itself;  becomes,  by  such  acknowl- 
edgment, under  the  Statute  of  this  state, 
the  note  of  the  husband;  and  it  is  not 
nectssary  to  set  out  in  the  declaration 
any  consideration  on  the  part  of  the  hus- 
band, tor  such  acknowledgment.  Phil- 
lips V.  Scoggins,  1  Stew.  &  P.  28. 

Where  a  drawee  of  an  order  accepts 
the  same  unconditionally,  he  is  abso- 
lutely liable  to  the  payee,  without  re- 
gard to  the  consideration,  as  between 
himself  and  the  drawer,  which  moved 
him  to  accept  the  order.  Gresham  v. 
Ragsdale,  145  Ala.  683,  40  So.  99;  Wilson 


V.   Isbell,  45   Ala.   143;  Capital   City   Ins. 
Co.  V.  Quinn,  73  Ala.  558. 
§  S8.  Sufficiency. 

§  S0. In  GcncraL 

§  96  (1)  In  General. 

Consideration  Held  Sufficieot. — Pay- 
ment by  a  third  person,  at  the  request 
of  a  surety,  of  a  judgment  against  the 
principal  and  surety,  is  a  sufficient  con- 
sideration to  support  a  note  and  mort- 
gage given  by  the  surety  for  the  repay- 
ment of  the  money.  Frazier  *.  Parks.  56 
Ala.  363. 

Though  Const.,  art.  14,  §  6,  provides 
that  all  6ctitious  increase  of  stock  by  cor- 
porations shall  be  void,  where  a  fictitious 
increase  is  authorized  before  any  stock 
is  issued,  and  all  of  the  certificates  are 
iss  led  at  the  same  time,  and  purport  to 
represent  a  gross  capital,  double  in 
amount  to  the  actual  capital,  each  cer- 
tificate entitles  the  holder  to  share  in  the 
assets  of  the  corporation  in  the  propor- 
tions his  certificate  s 
issue,  and  the  whole  issi 
actual  capital,  so  that  a  note  given  for 
such  certificates,  at  50  cents  on  the  dollar, 
by  one  with  knowledge  of  the  fictitious 
issue,  is  not  void  for  want  of  considera- 
tion. Beitman  v.  Steiner,  98  Ala.  241,  13 
So.  87,  distinguishing  Williams  v.  Evans, 
87  Ala.  725,  6  So.  702. 

A.,  being  indebted  to  B.,  who  had  died, 
executed  his  note  for  the  amount  to  C, 
who  was  about  to  administer  on  the  es- 
tate of  B.,  C.  promising  to  execute  a 
receipt  for  the  money  as  administrator, 
after  his  qualification  as  such.  He  be- 
came the  administrator  of  B.,  and  after- 
wards, brought  a  suit  against  A.  on  the 
note.  Held  that,  as  he  could  give  a 
valid  receipt  for  the  money,  there  was  a 
sufficient  consideration  for  the  note,  and, 
no  demand  having  been  made  of  the  re- 
ceipt, that  there  was  no  failure  of  the 
consideration.  Nelson  v.  Love  joy,  14 
Ala.  568. 

A  note  executed  after  the  close  of  the 
Civil  War,  in  consideration  of  Confed- 
erate treasury  notes  collected  during  the 
war  by  the  maker  for  the  payee,  and  con- 
verted to  the  maker's  own  use,  is  upon  a 
sufficient  consideration,  and  a  recovery 
thereon  will  not  be  limited  to  the  value 
of    the    converted     Confederate    treasury 
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.  Byrd,  1 


Ala.  673,  6  So. 


A  promissory  note  for  the  prices  of 
slaves  given  upon  a  sale  between  citizens 
of  a  seceded  state,  embraced  in 
emancipation  proclamation  of  President 
Lincoln,  made  after  the  date  of  the  proc- 
lamation, but  before  it  was  actually  and 
practically  carried  into  effect  by  the  suc- 
cess of  the  national  forces,  is  not  invalid 
for  want  of  consideration.  The  proclama- 
tion was  a  war  measuie,  and  did  not  op- 
erate absolutely  to  destroy  property  in 
slaves  until  the  national  forces  were  able 
to  enforce  it.  McElvain  v.  Mudd,  44  Ala. 
48,  4  Am.  Rep.  108, 

It  is  no  defense  to  an  action  on  a  note 
that  the  consideration  thereof  was  the 
loan  to  defendant  of  the  proceeds  of  a 
share  of  stock  which  was  a  voluntary 
gift  from  him  to  plaintiff.  Rice  v.  Rice, 
106  Ala.   636,   IT   So.   638. 

G.,  having  large  transactions  with  the 
Pennsylvania  Bank  of  the  United  States, 
by  borrowing  money,  made  a  settlement 
with  an  agent  of  the  bank,  and  discharged 
the  principal  of  his  indebtedness,  and,  for 
the  payment  of  usurious  interest,  trans- 
ferred notes  on  three  persons,  and  exe- 
cuted a  guaranty  for  their  payment. 
These  notes  were,  by  the  bank,  trans- 
ferred to  trustees,  for  the  payment  of 
creditors,  and  B.,  as  the  agent  of  the 
trustees,  reduced  the  notes  to  judgment. 
G.  then  made  an  agreement  with  B.,  by 
which  he  obtained  the  control  of  the 
judgments,  and  took  up  his  guaranty, 
and  executed  his  own  note  for  the  amount 
due,  B.  being  ignorant  of  the  usury.  Held, 
that  there  was  a  sufficient  consideration 
for  the  note.    Gee  v.  Bacon,  9  Ala.  699. 

Consideration  Held  Insufficient — A 
note  executed  by  the  promisor  to  his  son. 
in  lieu  of  the  conveyance  of  lands  prom- 
ised if  the  latter  would  not  remove  irom 
the  state,  the  evidence  failing  to  show 
that  the  son  contemplated  removing,  and 
had  abandoned  that  purpose  in  consid- 
eration of  the  promise,  is  without  consid- 
eration, and  void.  Head  v.  Baldwin,  83 
Ala.  133,  3  So.  293. 

A  note  without  other  consideration 
than  the  transfer,  by  delivery,  of  a  cer- 
tificate of  the  register  of  the  United 
States  land  office,  to  the  effect  that  the 
person  to  whom  it  was  issued  had  taken 


the  preliminary  steps  towards  entering 
as  a  homestead  the  land  described 
therein,  which  land  had,  before  the  mak- 
ing of  such  note,  been  abandoned  by  such 
entryman  before  he  was  entitled  to  a 
final  certiiicate  or  patent  therefor,  is  in- 
valid for  want  of  consideration.  McCol- 
lum  V.  Edmonds,  109  Ala.  323,  19  So. 
501. 

In  a  contract  between  A.  and  B.,  A. 
was  to  receive  B.'s  note,  without  surety,' 
and  the  note  was  made  and  received. 
Afterwards  A.  called  on  B.  for  a  surety, 
who  accordingly  had  the  note  Sub- 
scribed by  a  third  person,  and  returned 
it  to  A.  Held,  that  there  was  no  new 
con<tideration  between  A.  and  B.,  or  any 
between  A.  and  the  surety,  which  would 
support  his  undertaking.  Jackson  v. 
Jackson,  7  Ala,  T91. 

A  promise  to  pay  a  sum  of  money  for 
the  delivery  of  a  valuable  paper,  to  which 
the  person  in  possession  has  no  claim, 
but  which  belongs  to  another,  can  not  be 
enforced;  nor  will  it  vary  the  case  that 
the  note  which  was  given  for  the  pro- 
duction of  the  paper  was  made  payable 
to  a  third  person.  McCaleb  r.. Price,  12 
Ala,   753. 

A  note  given  for  the  purchase  money 
of  land  sold  at  a  public  sale  by  an  ad- 
ministrator, without  an  order  of  court, 
under  the  erroneous  supposition  that  the 
will  conferred  on  him  authority  to  sell, 
is  without  consideration ;  and  if  an  as- 
signee of  such  note,  for  the  purpose  of 
avoiding  that  defense,  induces  the  maker 
to  substitute  a  new  note,  the  substituted 
note  is  also  without  consideration.  Stark 
V.  Henderson,  30  Ala.  438, 
§  M  (S)  Waiver  of  Rights  and  Surrender 
or  Release  of  Lien  or  Security. 

A  note  given  to  a  corporation  by  its 
treasurer,  who  acted  without  compensa- 
tion, and  in  his  name,  as  such  treasurer, 
deposited  funds  in  a  reputedly  solvent 
bank,  where  they  were  lost  through  the 
bank's  failure,  in  consideration  of  the 
corporation  releasing  him  and  the  sure- 
ties on  his  fidelity  bond,  and  the  bank 
from  all  claims  for  such  funds,  is  founded 
on  a  sufficient  consideration.  Booth  v. 
Dexter  Steam  Fire-Engine  Co.  No.  1  of 
Montgomery,  24  So.  403,  118  Ala.  369. 

A  note  given  by  a  purchaser  of  a  sub- 
division  of  the  public  lands,  as   a  com- 
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pensation    to   one   who,    previous    to 
purchase,  had  settled  upon  and  improved 
the  same,  is  not  supported  by  a  consid- 
eration which   wiLl  authorize  its  recovery. 
Duncan  v.  Hall,  9  Ala.  123. 
§  se  (S)   Forbearance. 

Where,  pending  proceedings  to  compel 
settlement  of  a  guardian's  account,  one 
of  the  sureties  on  the  guardian's  bond 
gave  his  note,  with  sureties,  for  his  share 
of  the  estimated  liability  of  the  guardian 
in  consideration  that  his  co-surety  would 
take  no  proceeding  against  his  property, 
he  being  about  to  remove  from  the  state, 
the  consideration  is  sufficient  to  support 
the  note  as  against  the  surety  thereon. 
Blankenship  v.  Nimmo,  50  Ala.  506. 
§  56  (4>  Contract  to  Convey  or  Deliver. 

A  vendee  of  land,  who  takes  and  re- 
tains possession,  under  a  parol  contract 
of  purchase,  can  not  defeat  a  lecovery  on 
his  note,  given  for  the  purchase  money, 
on  the  ground  of  want  or  failure  of  con- 
sideration, it  not  appearing  that  the 
vendor  has  failed  or  refused  to  comply 
whh  his  contract.  Gillespie  v.  Battl»,  15 
Ala,  276. 
§  66  <9)  Mutual  PromiM. 

The  endorsement  of  a  promissory  note 
is  a  sufficient  consideration  for  a  prom- 
ise by  the  endorsee  to  pay  the  endorser 
an  equivalent  sum.  Litchfield  v.  Fal- 
coner, 2  Ala.  280. 
S  07.  —  For  Acceptance. 

The  consideration  for  the  acceptance 
of  a  draft  is  not  sufficient  in  that  it  moves 
from  the  drawer,  and  not  from  the  payee. 
Hunt  V.  Johnson,  96  Ala.  130,  11  So.  387. 

An  accommodation  acceptor  of  a  bill, 
whose  acceptance  procures  the  release 
of  the  drawer's  property  from  a  lien  as- 
serted by  the  payee,  is  liable  on  the  bill, 
though  he  does  not  know  what  the  con- 
sideration of  the  acceptance  is.  Dun- 
bar V.  Smith,  66  Ala.  490. 

S  ra.  Fre-ExiatmK  Indebtedness   or 

LiabilitT- 
S  U  (1)  In  General 

Promise  of  Debtor. — "An  existing  in- 
debtedness is  a  consideration  for  a  prom- 
ise by  the  debtor  himself."  Rutledge  v. 
Townsend,  etc.,  Co.,  38  Ala.  706,  714. 

This  is  so  because  a  past  consideration 


is  sufficient  as  lo  the  party  at  whose  re- 
quest, expressed  or  implied,  it  was  in- 
curred. Rutledge  v.  Townsend,  etc.,  Co., 
38  Ala.  706,  714. 

An  antecedent  debt  of  the  maker  is 
sulKcient  consideration  for  a  note.  Gates 
V.  Morton  Hardware  Co.,  40  So.  509,  146 
Ala.  693. 

A  note  taken  in  payment  of  an  ante- 
cedent debt  is  taken  for  value  in  due 
course  of  business.  Carter  v.  Odom,  25 
So.  774,  121  Ala.   162. 

"It  is  well  established,  that  when  a 
promissory  note  is  given  for  a  subsist- 
ing debt,  and  the  note  is  payable  at  a  fu- 
ture day,  the  remedy  upon  the  original 
debt  is  suspended;  and  that  suspension 
is  a  consideration  for  the  new  promise. 
Addison  on  Contracts  1117,  1118;  Baker 
V.  Walker,  14  M.  &  W.  465;  Simson  v. 
Lloyd,  3  C,  M.  &  R.  184."  Rutledge  v. 
Townsend.  etc..  Co..  38  Ala.  706,  715. 

Where  a  widow  is  sued  on  a  note  made 
by  her  when  a  feme  covert,  and  she 
pleads  her  coverture  in  bar,  it  is  not  a 
good  replication  that,  after  her  husband's 
death,  she  promised  to  pay  the  note,  un- 
less some  new  consideration  or  previous 
moral  obligation  is  shown  to  support  the 
promise.     Vance  v.  Wells,  6  Ala.  737. 

Where  A.  gave  his  note  to  B.  for  serv- 
ices rendered  in  a  suit  in  which  A.  was 
surety  for  C.,  without  knowledge  that  the 
lint  of  B.'s  fee  had  been  fixed  by  arbi- 
on,  and  that  C.  had  given  his  note 
therefor,  secured  by  a  mortgage,  held, 
that  A.'s  note  was  without  consideration. 
Edwards  v.  Logan,  66  Ala,  506. 

Promise  of  a  Third  Party.— Where  de- 
fendants had  given  a  note  for  an  ante- 
cedent debt  of  another,  without  any  new 
consideration  moving  to  them,  it  was 
without  consideration.  Richardson  v. 
Fields,  26  So.  981,  124  Ala.  535. 

Where  a  third  person  joins  with  a 
debtor  in  the  execution  of  a  promissory 
,  payable  to  the  creditor,  and  to  be 
delivered  as  collateral  security  for  the 
original  indebtedness,  the  note  is  without 
lideration  as  to  him;  but  a  valid  prom- 
by  the  debtor,  contemporaneously 
made,  to  indemnify  him  against  liability 
on  the  note,  forms  a  sufficient  considera- 
tion to  support  the  note  as  to  the  surety. 
Rutledge  v.  Townsend,  etc.,  Co.,  38  Ala. 
706. 
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"Where  one  thus  makes  a  promise  to 
pay  the  pre-existing  debt  of  another,  for 
the  purpose  of  its  security,  there  is  no 
element,  either  of  detriment  to  the  prom- 
isee, or  of  benefit  to  the  promisor;  and 
upon  principle  it  seems  clear,  that  there  is 
no  consideration.  It  is  the  case  of  a 
promise  made  for  a  consideration  wholly, 
past,  and  not  founded  upon  the  request 
of  the  promisor;  and  can  not  be  distin- 
guished, in  principle,  from  the  case  where 
a  third  person  subscribes  to  an  existing 
note,  or  guaranties  the  payment  of  a  sub- 
sisting debt,  or  where  an  administrator 
executes  his  note  for  a  debt  of  the  intes- 
tate; in  all  of  which  cases  it  is  held,  that 
there  is  no  consideration.  Jackson  v. 
Jackson,  7  Ala.  791,  792;  1  Parsons  on 
Contiacts,  391;  Chitty  on  Contracts,  53, 
61,  63,  428;  Hester  i:  Wesson,  6  Ala.  413; 
Williams  v.  Sims,  23  Ala.  512.  We  ac- 
cordingly find,  as  the  principle  would 
lead  us  to  expect,  numerous  adjudica- 
tions, that  the  promise  to  pay  the  pre- 
existing debt  of  another,  founded  upon 
no  other  consideration  than  the  debt,  no 
matter  what  form  it  may  assume,  is  nu- 
dum pactum.  Leonard  v.  Vredenburgh, 
8  Johns.  39  15  Am.  Dec.  317];  Clark  v. 
Small,  6  Yerg.  418;  Commercial  Bank  v. 
Norton,  1  Hill  501;  Rix  v.  Adams  & 
Throop,  9  Vt.  233  [31  Am.  Dec.  619); 
Littletield  v.  Shee,  2  Barn.  &  Ad.'  Bll; 
Meyer  v.  Haworth,  8  Ad.  &  El.  467; 
Bates  V.  Sturges,  2  Moore  &  Scott,  173 
(28  E.  C.  L.  284);  French  v.  French,  2  M. 
&  G.  644  (40  E.  C.  L.  535);  Russell  v. 
Buck,  11.  Vt.  166;  Barker  v.  Bucklin,  8 
Denio  45  [43  Am.  Dec.  726];  Oilman  f. 
Kibier,  5   Humph.   19;   Hopkins  v.  Logan, 

5  Mees.  &  W.  241;  Deeson  v.  Gridley,  15 
C.  B.  893;  1  Amer.  Leading  Cases  (Hare 

6  Wallace's  notes),  146;  Chitty  on  Con- 
tracts, 53;  Salmon  v.  Brown,  6  Blackf. 
347;  Blunt  V.  Boyd,  3  Barb.  209."  Rut- 
ledge  V.  Townsend,  etc.,  Co.,  38  Ala.  706, 

718. 

A  promissory  note  given  for  the  debt 
of  another,  on  the  assurance  of  the  payee 
that  the  agent  of  the  debtor  will  pay  it 
on  request,  but  without  the  knowledge 
or  assent  of  such  debtor  or  his  agent,  is 
without  consideration,  notwithstanding 
the  note  is  made  payable  some  time  after 
the  transaction,  and  the  claim  against  the 
debtor  is  receipted  and  delivered  to  the- 


maker.  Stoudenmire  v.  Ware,  48  Ala. 
589. 

The  fact  that  a  widow  remains  in  pos- 
session of  all  the  real  and  personal  estate 
of  her  deceased  husband,  such  posses- 
sion not  being  derived  from  a  creditor 
of  his  to  whom  she  gives  a  promissory 
note,  forms  no  consideration  therefor. 
Watson  V.  Reynolds,  54  Ala.  191. 

The  widow  of  one  who  had  died  insol- 
vent, induced  by  the  false  representations 
of  a  judgment  creditor  of  the  estate, 
namely,  that  her  having  used  a  certain 
work  horse  of  the  estate  without  admin- 
istration rendered  her  liable  to  pay  the 
judgment,  gave  her  promissory  note  with 
surety  in  settlement  thereof;  and  the  cred- 
itor thereupon,  without  her  consent,  re- 
ceipted the  judgment  on  the  docket. 
Held,  that  the  note  was  without  con- 
sideration and  void,  both  as  to  the  prin- 
cipal and  surely.  Maull  v.  Vaughn,  49 
Ala.  134. 

The  surrender  to  a  widow  of  a  claim 
against  her  deceased  husband,  and  the  re- 
lease of  the  husband's  estate  from  all 
liability  thereon,  is  a  suAicient  consid- 
eration to  uphold  a  promissory  note 
given  by  the  widow  in  payment  of  the 
claim,  though  the  husband's  estate  may 
have  been  absolutely  insolvent  at  the 
time.  Nowlin  v.  Wesson,  93  Ala.  509,  8 
So.  800. 

A.  having  purchased  from  B.  "a  claim 
on  public  land"  for  tSO,  and  B.  being  in- 
debted to  C.  in  that  amount,  due  by  open 
account,  by  mutual  agreement  between 
the  three  A.  executed  his  note  to  C.  "in 
payment  of"  B.'s  indebtedness.  Held, 
that  this  was  a  sufficient  consideration  to 
support  an  action  on  the  note  by  C.  or 
his  assignee.  Hughes  *.  Young,  35  Ala. 
483. 

B.  executes  his  note  to  O.,  in  satisfac- 
tion of  a  supposed  demand  due  from  the 
son-in-law  of  B.,  to  O.,  when  in  fact  no 
such  demand  existed.  Held,  that  the 
not^  was  without  consideration.  Bullock 
V.  Ogburn,  13  Ala.  346. 

§  68  (S)  Settlement  of  Claims  in  Gcn- 
eraL 
H  a  creditor  and  his  debtor  entertain 
doubts  about  the  validity  of  the  debt,  and 
make  an  honest  compromise  of  it,  a  note 
given  in  consideration  of  such  compromise  is 
valid;  and,  on  suit  on  such  a  note,  the 
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invalidity  of  the  claim  compromised  can 
not  be  set  op.  Curry  v.  EJbvJs,  44  Ala. 
281.  See  the  title  COMPROMISE  AND 
SETTLEMENT. 

A  compromise  in  good  faith,  of  certain 
no'es  made  in  1863.  in  consideration  of 
the  purchase  of  slaves  in  the  same  year, 
and  after  the  emancipation  proclamation 
of  the  president  of  the  United  States, 
whereby  the  amount  of  the  first  claim 
was  largely  abated,  and  a  new  note  exe- 
cuted in  consideration  of  such  compro- 
mise, is  a  sufficient  legal  consideration  to 
sustain  such  note;  and  this,  even  if  the 
th'rd  section  of  ordinance  No.  38  of  the 
convention  of  1S6T  was  i 
tional.  The  fact  that  said  third 
is  unconstitutional,  places  the  question 
beyond  doubt.  Curry  v.  Davis,  44  Ala. 
381.  See  the  title  CONSTITUTIONAL 
LAW. 

§  S8  (3)   Settlemeot  of  Claims  in  Lttiga- 

A  compromise  of  matters  in  dispute 
and  litigation  between  the  parties 
sufficient  consideration,  in  the  absence  of 
fraud,  to  support  a  promissory  note  given 
in  pursuance  of  the  settlement.  Wyatt 
r.  Evins,  53  Ala.  385. 

In  an  action  on  a  promissory  note 
given  in  settlement  of  a  pending  attach- 
ment suit  against  the  maker,  which  was 
founded  on  a  debt  for  the  loan  of  Con- 
federate money,  and  the  price  of  goods 
sold,  the  defendant  can  not  defeat  a  re- 
covery on  account  of  the  invalidity  of  the 
Confederate  money  as  a  consideration. 
Bozeman  v.  Rushing,  51  Ala.  SS9, 

§  09.  Failure  of  Consideration. 

See  post,  "Want  or  Failure  of  Consid- 
eration," §  284  (3). 

§  W  (I)   In  General 

A.  executed  her  note  to  B.  for  future 
be  rendered  by  him  as  an 
er,  but,  before  the  note  was  deliv- 
ered, told  him  that  she  could  not  employ 
him,  unless  he  brought  a  recommendation 
from  C.  B.  promised  to  procure  the  rec- 
:ndation,  but  failed  to  do  so,  and  the 
e  never  rendered.  B.  brought 
suit  on  the  note,  and  proved  thai  he  had 
been  ready  to  enter  upon  the  service  at 
the  time  agreed  on,  and  that  A.  then  re- 
fused   to    employ    him.      Held,    that    the 


procuring  of  C.'s  recommendation  formed 
part    of    the    consideration    of    the    note, 

id,  having  failed  to  procure  it,  B.  could 

)t  recover  on  the  note.  Corbin  v.  Sis- 
trunk,  IB  Ala.  S03. 

Where  a  drawee  of  an  order  accepts 
the  same  unconditionally,  he  is  abso- 
lutely liable  to  the  payee,  without  regard 
to  the  consideration,  as  between  himeelf 
and  the  drawer,  which  moved  him  to  ac- 
cept the  order,  or  to  the. failure  of  that 
consideration.  Gresham  *.  Ragsdale,  40 
So.  99,  145  Ala.  683. 

The  fact  that  whiskey  sold  by  plaintiff 
to  defendant  did  not  meet  the  wants  of 
defendant's  trade  as  plaintiff  represented 
it  would,  did  not  amount  to  a  failure  of 
consideration  of  a  note  given  by  defend- 
ant for  the  price  of  the  whiskey.  Shir- 
etzki  V.  Kessler  &  Co.,  147   Ala.   678,  37 

So.  423. 

§  69  (S)  Partial  Failure. 

A  note  was  given  as  a  retainer  to  at- 
torneys in  a  prosecution  against  the 
maker  for  homicide.  Before  trial,  the 
maker  was  killed  by  a  mob.  Held,  that 
there  was  a  partial  failure  of  considera- 
tion. Agnew  V.  Walden,  84  Ala.  SOS,  4 
.So.  673. 

A  donee  of  bank  stocks,  in  which  the 
donor  reserved  a  lite  estate,  agreed  that 
the  undivided  surplus  earned  by  the  stock 
during  the  donor's  lifetime  should  be 
paid  to  his  executor.  At  the  death  of  the 
donor,  a  settlement  was  had  on  the 
supposition  that  the  surplus  earned  by 
the  stock  was  a  certain  amount,  lor  which 
the  donee  made  notes  secured  by  a  mort- 
gage. It  was  afterwards  ascertained  that 
the  surplus  was  in  fact  very  much  less. 
Held,  that  there  was  a  pro  tanto  failure 
of  consideration  for  the  notes  and  mort- 
gage. Thompson  v.  Hudgins,  33  So.  833, 
116  Ala.  93. 

§  60.  Estoppel  to  Deny  Conuderation  or 
Allege  Failive  of  Consideration. 

Repeated  promises  to  pay  do  not  pre- 
vent the  maker  from  insisting  that  there 
was  no  consideration  for  his  note.  Old- 
acre  V.  Stuart,  25  So.  38,  133  Ala.  405. 

(F)  VALIDITY. 

§  61.  Validity  of  Assent. 

§  es. In  General 

It  is  no  defense  to  a  note  that  the  de- 
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fendant    signed    it    under    su 

tion   that   he   could    not   give    proper  at- 

defense  unless  the  contracting  party  does 
not  know  what  he  is  doing.     Wright  v. 
Waller,  29  So.  Sr,  127  Ala.  557,  54  L.  R. 
A.  440. 
§  S3. Mistake. 

Where  a  person  signs  an  instrument 
without  reading  it,  or,  if  he  can  not  read, 
without  asking  to  have  it  read  to  him,  (he 
legal  effect  of  the  signature  can  not  be 
avoided  by  showing  his  ignorance  of  its 
contents,  in  the  absence  of  some  fraud, 
deceit,  or  misrepresentation  having  been 
practiced  upon  him.  Burroughs  v.  Pa- 
cific Guano  Co..  81  Ala.  355,  1  So.  ais. 

Where  one  voluntarily  executed  a  note 
without  reading  it,  and  there  were  no 
false  representations  as  to  its  contents, 
he  is  entitled  to  no  relief  if  the  docu- 
ment proves  different  from  what  he 
thought  it  to  be.    Martin  v.  Smith,  22  So. 

917,   116  Ala.   639. 

In  an  action  on  a  note,  payable  to  a 
partnership,  the  maker  can  not  defeat  a 
recovery  under  the  plea  of  non  esl  fac- 
tum, because  he  did  not  read  it,  and  did 
not  know  that  it  was  made  payable  to 
the  partnership,  and  not  to  the  individ- 
ual partner  with  whom  he  was  dealing; 
no  fraud,  deceit,  or  misrepresentation  be- 
ing alleged.  Cannon  v.  Lindsey,  85  Ala. 
198,  3  So.  676. 

Where  the  maker  of  a  note  which  con- 
tains no  waiver  of  exemptions,  executed, 
on  request  of  the  payee,  a  new  one, 
which  contained  such  a  waiver,  the 
maker  in  an  action  thereon  can  not,  un- 
der  a  plea  denying  the  waiver,  show  that 
he  did  not  read  the  note  except  as  to  the 
amount,  he  being  fully  able  and  having 
ample  opportunity  to  read  it,  and  the 
,  payee  having  been  guilty  of  no  fraud  or 
deceit.     Goetter  v.  Pickett,  61  Ala.  387. 

g   04.  Fraud  and  Hisrepresentatioii. 

§  «4  (1)   In  General. 

Note  Void  Where  Execution  Obtained 
by  Misrepresentation  of  Contents.— Where 
a  person  signs  a  note  without  reading 
it,  or,  it  he  can  not  read,  without 
asking  to  have  it  read  to  him,  the 
legal  effect  of  the  signature  can  not  be 
avoided  by  showing  his  ignorance  of  its 
I  the  absence  of  some   fraud, 


deceit,  or  misrepresentation  having  been 
practiced    upon    him.  But    the    rule    is 

otherwise,  and  the  instrument  will  be 
held  void,  where  its  execution  is  ob- 
tained by  a  misrepresentation  of  its  con- 
tents; the  party  signing  a  paper  which 
he  did  not  know  he  was  signing,  and  did 
not  really  intend  to  sign.  Burroughs  v. 
Pacific  Guano  Co.,  81  Ala.  255,  1  So.  213. 

Where  a  person  who  could  neither 
read  nor  write  was  by  fraud  induced  to 
sign  a  note  giving  the  payee  a  lien  on 
the  promisor's  property,  when  he  sup- 
posed he  was  signing  simply  an  ordi- 
nary note,  the  instrument  is  invalid. 
Davis  V.  Snider,  70  Ala.  315. 

If  the  debtor  faas  given  his  note  for  the 
balance  of  an  account  fraudnlently  over- 
charged, he  can  defend  on  the  notes,  they 
being  then  sued  on  by  the  payees.  Dick- 
inson V.  I^wis,  34  Ala.  638. 

If  a  creditor,  for  the  purpose  of  obtain- 
ing his  debtor's  note  for  a  debt  already 
due,  falsely  and  fraudulently  promises  to 
supply  him  with  goods  for  a  specified 
future  time,  this  constitutes  no  defense 
to  an  action  on  the  note.  Overdeer  v. 
Wiley,  30  Ala.  709. 

Contract  Growing  Directly  Out  of  an 
Inunoral  Act. — It  is  a  good  defense  to 
an  action  on  a  promissory  note  that  the 
note  was  given  in  compromise  of  actions 
prosecuted  by  the  payee  against  the 
maker,  in  behalf  of  others,  whose  agent 
he  falsely  and  fraudulently  represented 
himself  to  be;  the  contract  growing  di- 
rectly out  of  an  immoral  act,  and  con- 
nected with  and  depending  upon  it. 
Wyatt  V.  Ayres,  2  Port.  157. 

The  drawer  of  a  bill  induced  the  ac- 
ceptor to  believe  that  die  latter  signed 
only  as  surety,  and  that  writing  his  name 
across  the  face  was  "only  a  peculiar  way 
of  signing."  Held,  that  the  acceptor 
should  be  relieved  to  the  extent  of  the 
injury  done  by  the  fraud,  as  against  a 
party  with  notice.  Ross  *.  Drinkard,  M 
Ala.  434. 

False  RepresentationB  as  to  Nature  of 
Contract. — Where  defendant's  evidence 
(ended  to  show  that,  at  the  time  of  sign- 
ing the  notes  sued  on,  plaintiff,  who  had 
handed  them  to  defendant,  fraudulently 
represented  them  to  contain  the  contract 
agreed  on,  and  that  defendant,  relying  on 
such     representations,     signed  the  notes. 
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which  contained  a  different  agreement, 
it  was  proper  to  charge  that  if  defendant, 
relying  on  plaintiff's  representations  that 
they  were  as  agreed,  signed  the  notes, 
whereas  in  fact  they  contained  a  different 
agreement,  the  jury  should  find  for  de- 
fendant.    Folmar  v.  Siler,   132   Ala.   29T, 

31  So,  719,  720. 

Immaterial  Whether  Maker  Could 
Read  or  Write. — If  defendant  was  in- 
duced to  execute  a  note  by  false  repre- 
sentations that  he  was  signing  an  appli- 
cation for  an  insurance  policy,  upon 
which  he  relied,  whether  or  not  he  could 
read  and  write  would  not  affect  his  right 
to  rely  upon  the  fraud,  Gillespie  v.  Hes- 
ter, 49  So.  580,  160  Ala.  444,  cited  in  note 
in  35  L.  R.  A,,  N.  S.,  776. 
§  «4  (9)  Fraudulent  RepresenUtions  as 
to  Consideiatioii. 

A  plea  in  an  action  on  a  note  alleging 
that  it  was  a  renewal  of  one  originally 
executed  in  payment  of  a  subscription  to 
stock;  that  three  certain  persons  were 
interested  in  selling  said  stock;  that  one 
of  said  persons,  acting  for  himself  and 
his  associates,  induced  defendant  to  sign 
said  note,  by  representing  that  certain 
other  persons  had  agreed  to  take  a  large 
amount  of  said  stock,  that  others  had 
contracted  to  take  a  large  quantity  of  the 
product  of  the  corporation,  and  that  the 
property  of  the  corporation  was  then 
marketable;  but  that  said  representations 
were  wholly  false — itnports  liability  on 
said  three  persons  for  said  false  repre- 
sentat'ons,  and  the  averments  thereof 
are  sufficient  to  avoid  the  original  note 
and  all  mere  renewals  thereof,  as  be- 
tween defendant  and  said  persons  and 
their  assigns  with  notice.  .Alabama  Nat. 
Bank  v.  Halsey,  109  Ala.  196,  19  So.  522. 

A.,  a  nonresident,  having  an  account 
against  B.  for  materials  furnished  in 
building  his  house  misrepresented  to  C, 
upon  the  advice  of  an  attorney,  that  such 
account  constituted  a  lien  on  the  house. 
Held,  that  this  was  not  such  a  misrepre- 
sentation as  would  render  voidable  a 
note  given  by  C.  for  the  account.  Davis 
V.  fietz,  66  Ala.  206. 
S   W.  Duress. 

Checks     are  utterly       void  as  between 
payee     and  drawer     if  thei 
procured  by     duress 


,.,.    ™™.,^.  be 
obtaining  their 


in  officer  of  the  drawer,  a 
corporation.  Southern  Hardware  &  Sup- 
ply Co,  V.  Lester.  52  So.  328,  166  Ala.  86, 
A  note  is  not  procured  by  a  coercion 
or  other  undue  means  where  it  appears 
that  plaintitT,  after  judgment  in  his  favor 
in  ejectment,  procured  a  writ  of  restitu-  , 
tion,  and,  accompanied  by  the  sheriff, 
went  to  the  premises,  which  were  in  de- 
fendant's possession,  for  the  purpose  of 
executing  the  writ,  when  plaintiS  told 
defendant  that  if  he  did  not  rent  the 
premises  the  sheriff  would  have  to  put 
him  out,  and  that  rather  than  have  him- 
self and  family  turned  out  he  did  so,  and 
executed  the  note  in  question  in  payment 
of  the  rent.     Davis  v.  Rice,  88  Ala,  388, 

6   So.   751. 

'  of  Consid- 

"If  a  part  of  the  consideration  of  a 
note  involves  the  violation  of  a  penal 
statute,  no  recovery  can  be  had  on  said 
note.  Gotten  v.  McKenzie,  57  Miss.  418; 
Widoe  *.  Webb,  20  Ohio  St.  431,  Derr- 
ing  V  Chapman,  22  Me.  488;  Wadsworth 
V.  Dunnam,  117  Ala,  661,  23  So.  699;  Pat- 
ton  V.  Gilmer,  42  Ala.  548;  Wynne  v. 
Whisenant,  37  Ala.  46."  Long  v.  Holley 
(Ala.),  58  So.  254. 

Where  the  consideration  of  a  note  was 
a  number  of  sacks  of  fertiliiers,  a  por- 
tion of  which  were  sold  without  being 
inspected,  branded,  etc.,  as  required  by 
a  statute  then  in  force,  and  the  rest  after 
the  repeal  of  the  statute,  held,  that  there 
could  be  no  recovery  on  the  note.  Pa- 
cific Guano  Co,  v.  Mullen,  66  Ala.  582. 

It  is  no  defense  to  an  action  t>n  a 
promissory  note  that  a  part  of  its  con- 
sideration consisted  of  a  sum  of  money 
advanced  by  one  of  the  payees  to  a  third 
person,  at  the  request  of  the  maker,  in 
payment  of  an  illegal  wager,  which  such 
third  person  had  won  from  the  maker. 
White  V.  Yarbrough,  16  Ala.  109. 

A  railroad  corporation,  by  its  charter, 
was  prohibited  from  emitting  for  circu- 
lation any  notes  or  bills,  or  from  making 
contracts  for  the  payment  of  money  ex- 
cept under  its  corporate  seal,  and  then 
alone  for  debts  contracted  by  it.  The 
company  and  a  bank  made  an  agreement 
whereby  the  bank  was  to  receive  in  pay- 
ment of  debts,  and  pay  out  in  circulation. 
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such  notes  as  the  company  should  issue 
in  payment  of  its  debts.  The  company 
issued  bills  single,  in  sums  from  fl  to 
$Z0,  engraved  as  bank  notes,  in  payment 
of  its  debts;  and  the  bills  were  received 
by  the  bank,  under  its  contract  with  the 
'  company.  A  third  company  applied  to 
the  bank  for  a  loan,  agreed  to  take  the 
bills  single  issued  by  the  railroad  com- 
pany, and  gave  as  the  consideration  cer- 
tain bills  of  exchange.  Held,  that  these 
transactions  were  not  on  their  face  il- 
legal,, so  as  to  prevent  the  bank  from  re- 
covering on  the  bills  of  exchange.  It  was 
a  question  for  the  jury  whether  the  bills 
were  lawfully  issued  by  the  railroad  com- 
pany in  payment  of  its  debts,  or  as  a 
means  of  evading  its  charter  prohibition 
against  issuing  bills  for  circulation. 
Branch  Bank  at  Montgomery  v.  Croch- 
eron,  5  Ala.  250;  Whetstone  v.  Bank  at 
Montgomery,  9  Ala.  875. 

G.  having  large  transactions  with  the 
Penn.  B.  U.  S.  by  borrowing  money, 
made  a  settlement  with  an  agent  of  the 
bank,  and  discharged  the  principal,  and 
for  the  payment  of  usurious  interest, 
transferred  notes  on  three  persons,  and 
executed  a  guaranty  for  their  payment. 
These  notes  were  by  the  bank  trans- 
ferred to  trustees,  for  the  payment  of 
creditors,  and  B.,  as  the  agent  of  the 
trustees,  reduced  the  notes  to  judgment. 
G.  then  made  an  agreement  with  B.,  by 
which  he  obtained  the  control  of  the 
judgments,  and  took  up  his  guaranty, 
and  executed  his  own  note  for  the 
amount  due,  B.  being  ignorant  of  the 
usury.  Held,  that  the  note  was  not  af- 
fected by  the  usury  in  the  original  con- 
tract. Gee  *.  Bacon,  9  Ala.  699. 
§  91.  Notes  in  Which  Payee  Joins  with 
Principal  Maker  as  Surety. 

If  the  payee  in  a  promissory  note  join 
with  the  principal  maker  as  surety,  the 
note  is  void,  and  an  action  at  law  can  not 
be  maintained  against  either  principal  or 
surety.  Ramsey  v.  Johnson,  Minor  418, 
overruled  in  Lea  v.  Branch  Bank,  8  Port. 
119. 

§    M.    Legality  of  Particular  Proviaions. 
9   69.   —  As  to  PaytDent  or  Default. 

A  provision  in  a  note  that  the  payee 
shall  take  live  stock  from  the  maker  in 
payment   if     they     can    agree   upon    the 


price  is  not  enforceable,  because  of  in- 
definiteness.  Buford  v.  Ward,  108  Ala. 
307,  19  So.  357. 

S  70.  As    to    Attorney's    Fees    and 

Costs. 

See  the  title  USURY. 

"It  is  well  settled  by  our  decisions 
that  an.agreenient  to  pay  the  reasonable 
attorney's  tees  which  the  payee  of  a  note 
would  have  to  pay  if  forced  to  collect 
by  suit,  in  addition  to  the  legal  interest, 
does  not  render  the  contract  usurious," 
Williams  V.  Flowers,  90  Ala.  136,  7  So, 
439. 

A  stipulation  in  a  note  that  if  the  debt 
evidenced  thereby  is  not  paid  at  maturity, 
and  it  becomes  necessary  to  employ  an 
attorney  to  enforce  it,  the  promisor  will 
pay  a  certain  per  cent  in  addition  to  the 
debt,  to  reimburse  the  promisee  for  the 
amount  expended  for  the  attorney's  serv- 
ices, when  not  a  mere  cloak  for  usury, 
will  be  enforced.  Stephenson  v.  Allison, 
36  So.  290,  123  Ala.  439. 

"An  agreement  to  ten  per  cent  of  the 
amount  recovered,  in  addition  to  the  le- 
gal interest,  is  not  itself  \ 
amount  stipulated  must  be  r 
at  least  not  obviously  i 
form  which  may  be  given  to 
— no  device — can  evade 
against  usury,  if  the  intent  appears,  or 
is  shown,  to  secure  a  profit  in  addition 
to  the  legal  interest  an*  the  reimburse- 
ment of  the  creditor  of  the  expenses 
which  he  may  incur  in  collecting  the 
note."  Williams  v.  Flowers,  90  Ala,  136, 
7   So.  439. 

"In  Munter  v.  Linn,  61  Ala.  493,  494, 
the  agreement  was  to  pay,  if  it  became 
necessary  to  institute  legal  proceedings 
to  recover  the  amount  of  the  notes,  the 
fee  of  the  attorney  employed,  'such  fee 
to  be  10  per  cent  of  the  amount  sued  for 
and  recovered,'  an  unconditional  agree- 
ment to  pay  10  per  cent.  It  was  held 
that  this  stipulation  does  not  constitute 
the  contract  usurious,  but  that  the  cred- 
itor could  recover  only  a  reasonable  fee, 
though  he  stipulated  for  a  larger  sum  or 
per  cent."     Williams  v.  Flowers,  90  Ala. 

136,  7   So.  439. 

A  promissory  note  for  the  payment  of 
money,  "and  10  per  cent  attorney's  fees," 
will  support  a  judgment   by  default  for 


:asonable,  or 

;  for  no 

the  contract 

the    statute 
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the  amount  due,  including  10  per  cent  on 
the  amount  of  the  note  as  attorney's  fees. 
Code  Ala.  1B86,  §  2*70.  Wood  v.  Win- 
ship  Mach,  Co.,  83  Ala.  434.  3  So.  757. 
§    71.    Effect  of  Invalidity. 

§    72.   Partial  InvaUdity. 

Where  part  of  the  consideration  of  a 
promissory  note  is  illegal,  the  whole  note 


nt,  37  Ala.  46. 
e  an  account, 
Dn  Sunday  and 
e  blended  with 
indivisible,  and 

I  be  no  recovery  thereon. 

Dunnam,   23    So.   699,    117 


s  void.    Wynne  v.  Whi 

A  note  taken  to  secu 
items  of  which  for  sales 
for  liquors  illegally  sold  a 
legal  items,  is  entire  and 
hence  there 
Wads  worth 
Ala.   661. 

In  an  action  upon  several  notes  given 
for  various  shipments  of  fertilizer,  each 
consisting  of  several  sacks,  it  was  error 
to  instruct  that  if  one  sack  did  not  have 
the  tag  attached,  as  required  by  law, 
plaintiff  could  not  recover  on  any  of  the 
notes.  Alabama  Nat.  Bank  v.  C.  C.  Par- 
ker &   Co.,  40   So.   987,   146  Ala,    513. 

A  negotiable  promissory  note,  the  con- 
sideration of  which  is  partly  a  loan  of 
Confederate  treasury  notes  and  partly  a 
sale  of  goods,  is  void  as  between  the  im- 
mediate parties  to  it,  but  it  is  valid  in 
the  hands  of  an  innocent  indorsee,  who 
is  a  bona  fide  holder  for  valuable  con- 
sideration, without  notice  of  the  illegal' 
ity,  unless  it  be  made  wholly  void  by 
Statute  in  the  hands  of  such  indorsee. 
Bozeman  v.  Allen,  48  Ala.  51S. 
§  73.  Estoppel  or  Waiver  as  to  Defects 
or  Objections. 

The  maker  may  waive  the  illegality,  in 
a  suit  on  the  note,  and  rely  on  a  failure 
of  the  consideration.  Wynne  v.  Whise- 
nant,  37  Ala.  46. 

The  maker  of  a  note  payahle  at  Tus- 
caloosa Fence  Factory  is  estopped  in  a 
suit  thereon  by  an  innocent  purchaser 
for  value  to  deny  the  existence  of  such 
a  place.  Brown  v.  First  Nat.  Bank,  103 
Ala.  23,  15  So.  439, 

Where,  in  an  action  on  a  note  given 
for  a  slock  subscription,  there  was  no 
evidence  that,  at  the  time  defendant  de- 
nied hia  tiabliity  on  another  ground  be- 
fore suit  brought,  he  knew  that  plain- 
tiffs representations  inducing  him  to 
subscribe  were  false,  the  ^contention  that 
he  thereby  waived   the  fraud  is  without 


merit.  Alabama  Foundry  &  Machine 
Works  V.  Dallas,  29  So,  459,  127  Ala.  613. 
When  a  person  who  is  about  to  pur- 
chase  a  note  given  for  the  hire  of  a  slave 
applies  to  the  maker  for  information  con- 
cerning it,  and  is  assured  by  the  latter 
that  he  has  no  defense  against  it,  this 
does  not  preclude  the  maker,  when  sued 
by  the  purchaser,  from  setting  up  a  sub- 
sequent failure  of  consideration,  arising 
out  of  the  payee's  conduct  in  receiving 
the  slave  who  ran  away  before  the  ex- 
piration of  the  term  of  hiring,  and  re- 
fusing to  deliver  him  up  on  demand. 
Maury  v.   Coleman,  24  Ala.  381. 

§  74.  Ratification  or  Recognition  of  Va- 
Udity. 

Where  a  note  is  purchased  by  a  third 
person,  before  maturity,  on  the  faith  of 
a  promise  by  one  of  the  makers  that  it 
shall  be  paid  at  maturity,  such  promise 
imposes  on  the  maker  a  personal  liabil- 
ity to  pay  the  note,  and  he  can  not  join 
with  his  comakers  in  a  bill  of  inter- 
pleader against  the  purchaser  and  one 
claiming  the  proceeds  of  the  note.  Plant 
V.  Voegelin,  30  Ala.  160. 
One  who  purchases  a  wager  note,  on 
the  admission  of  the  maker  that  it  is 
good,  and  he  will  pay  it,  can  not  recover 
if  the  note  itself  discloses  the  illegality 
of  the  consideration.  Givens  v.  Rogers, 
11  Ala.  543. 

A  promise  by  the  maker,  to  pay  a  note 
founded  on  a  ganiing  consideration  to 
the  holder,  after  he  had  acquired  it,  with 
knowledge  of  its  illegality,  will  not  en-_ 
able  him  to  recover  upon  it,  although 
after  such  promise  the  holder  released  a 
debt  due  from  another  person  to  him, 
to  secure  which  he  had  previously  received 
the  note.     Finn  v.  Barclay,  5  Ala.  B26. 

When  a  promissory  note  is  given  in 
consideration  of  the  transfer  of  an  ac- 
count against  a  third  person,  which  is 
falsely  represented  to  be  a  statutory  lien 
on  his  house,  for  materials  furnished  and 
used  in  its  construction,  the  contract  is 
not  void  on  account  of  the  fraud  or  mis- 
representation, but  voidable  at  the  elec- 
tion of  the  party  defrauded,  seasonably 
expressed;  and  if,  on  the  discovery  of  the 
fraud,  he  does  not  offer  to  restore  the  ac- 
count, but  retains  it,  and  attempts  to  col- 
lect it  by  suit,  he  can  not  set  up  the  fraud 
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to  defeat  a  subsequent  action  on  the  note 
Davis,  etc.,  Co.  v.  Betz,  86  Ala.  206. 
§  7S.  Right  to  Contest  Validity. 

See  ante,  "Estoppel  or  Waiver  as  ti 
"Detects  or  Objections,"  §  73;  "Rati 
fication  or  Recognition  of  Validity,"  §  'i\ 

II.    CONSTRUCTION    AND    OPERA- 
TION. 
§  76.  What  Law  Governs. 

Law  in  Force  at  Time  of  Execution 
and  Indorsement  Govems.— The  liability 
of  the  parties  to  a  promissory  noti 
governed  by  the  law  in  force  at  the  I 
the  note  was  made  and  indorsed.  Cook 
V.  Mutual  Ins.  Co.,  53  Ala.  37. 

Laws  of  State  Where  Payable  Govern. 
—In  general,,  commercial  paper  executed 
in  one  state,  and  made  payable  in  an- 
other, is  governed  by  laws  of  the  state 
in  which  it  is  payable.  Todd  v.  Neal,  49 
Ala.  296. 

Where  defendants,  residents  of  Ala- 
bama, purchase  of  W.,  a  resident  of 
Georgia,  a  fertilizer,  to  be  delivered  in 
Alabama,  giving  their  note  therefor,  it 
is  an  Alabama  contract.  Hanover  Nai. 
Bank  v.  Johnson,  90  Ala.  549,  8  So.  42. 

What  Law  GoTeHis  Rate  of  Interest. 
— Where  a  note  is  made  in  and  payable 
in  a  state  it  is  governed  by  the  interest 
laws  of  such  state.  Kraus  v.  Torry, 
146    Ala.    548,    40    So.    956. 

A  note  executed  in  one  slate,  and  made 
payable  in  another,  must  bear  interest 
according  to  the  law  of  the  latter  stale 
when  no  rate  of  interest  is  specified  in 
the  note.     Hunt  f.  Hall,  37  Ala.  702. 

Where  a  bill  is  drawn  in  New  York, 
payable  in  Alabama,  which  does  not  con- 
template the  payment  of  interest  on  its 
face,  and  interest  accrues  only  in  default 
of  payment  at  maturity,  the  rate  of  in- 
terest will  be  governed  by  the  laws  of 
Alabama.    Hanrick  v.  Andrews,  9  Port.  9. 

In  an  action  on  a  promissory  note,  pay- 
able in  a  different  state,  judgment  can 
not  be  entered  for  interest,  unless  the 
rate  of  interest  allowed  by  such  state  be 
proved.      Peacock   v.    Banks,    Minor   367. 

A  jury  have  not  a  right  to  allow  the 
legal  interest  of  this  state  on  a  note 
shown  to  have  been  given  in  South  Caro- 
lina; but,  if  the  plaintitif  would  recover 
interest  on    uch  a  note,  he  should  show 


what  is  the  legal  interest  in  South  Caro- 
lina.   Evans  *.  Clark,  1  Port.  388. 

§  77.  Parties. 

§  7B. Joint  or  Several 

See  post,  "Principals  and  Sureties  or 
Guarantors,"  §  79. 

Where  a  note  runs  to  two  payees, 
the  presumption  is  of  a  joint  and  co- 
equal interest  in  them;  but  this  presump- 
tion does  not  preclude  proof  that  their 
interests  were  separate  and  unequal. 
Tisdale  v.  Maxwell,  58  Ala.  40. 

§    78.    — —    Principals    and    Sureties    or 
GuaraatoTS. 

See  post,  "Accommodation  Parties," 
§  80. 

Persons  who  sign  their  names  to  a 
note  will  be  presumed  to  be  joim  makers, 
and  not  principal  and  surety,  in  the  ab- 
sence of  anything  to  the  contrary  on  the 
face  of  the  note,  Johnson  v.  King,  20 
Ala.  370. 

The  order  in  which  the  makers  sign  a 
promissory  note  of  itself  raises  no  pre- 
sumption of  the  relation  of  principal 
and  surety  between  them.  Summerhill 
V.  Tapp,  52  Ala.  227. 

Where  two  names  arc  signed  to  a  note, 
the  presumption  is  that  the  signers  are 
comakers,  and  equally  bound;  and  there- 
fore, in  the  absence  of  proof  that  they 
were  not  comakers,  the  executrix  of  one 
is  not  entitled  to  a  credit  for  money  paid 
the  other  to  reimburse  him  for  a  pay- 
ment of  one-half  the  note.  Jackson  v. 
Wood,  108  Ala.  209,  19  So.  312. 

One  of  two  joint  and  several  makers 
of  a  note  can  not  show,  in  abatement  of 
a  suit  against  him,  that  he  is  surety 
merely,  and  that  the  principal,  his  co- 
maker, has  deceased,  and  that  the  time 
has  not  elapsed  within  which  his  repre- 
sentatives can  not  be  sued.  Rice  w. 
Brantley,  5  Ala.  184. 

One  who  unites  with  another,  as  his 
surety,  in  drawing  a  bill,  in  the  absence 
of  proof  limiting  his  liability,  is  to  be  con- 
sidered as  assuming  all  the  duties  and 
liabilities  of  drawer  to  each  of  the  parties 
to  the  bill,  and  is  consequently  liable 
to  the  accommodation  acceptor,  not  only 
for  the  amount  of  the  bill,  in  case  the 
acceptor  has  it  to  pay,  but  for  the  usual 
commissions    incident    to    its    acceptance 
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and  payment.     Swilley  v.  Lyon,  18  Ala. 

352. 

§  SO.  —^  AcconuDodation  Parties, 

Accommodation  drawers,  acceptors,  and 
indorsers  are  not  made  co-sureties  by 
Rev.  Code,  §  3070,  where  there  is  no 
agreement,  express  or  implied,  to  ren- 
der them  liable  as  such.  Moody  v.  Find- 
ley,  43  Ala.  167. 

When  parties  stand  on  a  note  in  re- 
lation of  principal  and  surety,  the  mere 
fact  that  both  signed  the  note  for  the 
accommodation  of  a  third  person,  whose 
name  also  appears  as  surety,  will  not  re- 
pel the  presumption  created  by  the  form 
of  the  paper,  so  as  to  constitute  them 
joint  sureties.  Ragland  v.  Milam,  10  Ala. 
618. 
§    81.   ^—    RepTcaentative    or    Fiduciary 

Capacity. 
§  81    (1)   In  GoieraL 

There  being  nothing  on  the  face  of  a 
draft,  nor  any  evidence  in  the  record  to 
show  that  it  was  the  intention  of  the 
parties,  in  the  execution  of  the  draft,  not 
to  bind  the  drawer  personally,  but  the 
drawee  alone;  there  is  no  error  in  a 
charge,  that  in  determining  whether  the 
drawer  (defendant)  acted  for  himself,  or 
as  the  agent  of  the  drawee,  "nothing 
could  be  looked  to  but  the  draft  itself, 
and  that  the  legal  effect  of  the  draft  was, 
that  the  defendant  (the  drawer)  was  per- 
sonally bound."  Knott  v.  Venable.  42 
Ala.  186. 

Where-  the  owner  of  a  steamboat  au- 
thorizes the  captain  to  accept  a  bill  of 
exchange  for  him  by  writing  his  own 
name,  with  the  addition  of  the  word  "Cap- 
tain," across  the  face  of  the  bill,  an  ac- 
ceptance so  made  is  binding  on  the 
owner.     May  v.  Hewitt,  33  Ala.  16L 

S  81   (S)   Signature  as  or  by  Agent  of 
Named  PrincipaL 
Inatrument  Signed  "A.,  Agent  for  B," 

— An  instrument  containing  nothing  in 
the  body  of  it  to  show  that  it  is  made  by 
an  agent  on  behalf  of  a  principal,  but 
signed,  "A,  agent  for  B.."  will  be  deemed 
the  personal  contract  of  A.  Dawson  v. 
Cotton,   26   Ala.   591. 

Scaled  Note  Signed  by  One  as  Agent 
for  Another. —  \    promissory   note   sig.ied 


by  one,  with  a  seal  placed  after  his  nanw. 
who  designates  himself  as  agent  for 
another,  does  not  create,  prima  facie,  any 
obligation  on  the  latter,  Dawson  r.  Cot- 
non,  26  Ala.  591. 

Note  Signed  by  President  of  Corpora- 
tion.— A  promissory  note  containing  the 
words,  "Twelve  months  after  date,  we 
promise  to  pay,"  etc.,  and  signed,  "For 
the  Montgomery  Iron  Works.  I.  S.  W., 
President;  S.  J.,  Secretary."  held  to  be 
prima  facie  the  contract  of  the  principal, 
and  not  that  of  I.  S.  W.  personally. 
Roney  v.  Winter,  37  Ala.  277. 

Note  Signed  by  Secretary  of  College. 
— A  promissory  note,  signed  by  the  de- 
fendant in  his  own  name,  with  the  addi- 
tion of  the  words,  "Secretary  Auburn  Ma- 
sonic Female  College,"  prima  facie  im- 
poses a  personal  obligation  on  him. 
Drake  v.   Flewellen   &  Co.,  33  Ala.   IDS. 

Note  Signed  by  Chairman  and  Secre- 
tary of  Board  of  Trustees — Where  a  note 
given  tor  school  furniture,  bought  on 
credit  extended  to  the  board  of  trustees 
as  such,  was  signed  "Board  of  Trustees," 
with  the  signature  of  "W.,  Chairman," 
and  "M.,  Secy.,"  beneath,  and  no  con- 
sideration passed  to  W.  or  M.  as  indi- 
viduals, and  the  payee's  agent  knew  they 
had  no  intention  to  bind  themselves  per- 
sonally, it  was  not  enforceable  against 
them  personally,  and  the  court  properly 
gave  a  general  charge  in  their  favor  on 
their  plea  of  want  of  consideration.  Pea- 
body  School  Furniture  Co.  v.  Whitman, 
6  Ala.  App..ie2,  60  So.  470. 

The  acceptance  of  a  lull  of  exchange  by 
the  captain  and  roaster  of  a  steamboat,  in 
his  own  name,  as  captain,  does  not  bind 
the  owner  as  acceptor.  May  v.  Keliey, 
27    Ala.  497. 

A  bill  drawn  on  "steamer  C.  W.  D.  and 
owners,"  and  accepted  by  "steamer  C.  W. 
D.,  per  A.  B.,  Agen^"  binds  the  owners, 
A.  B.'s  principals,  and  they  can  be  sued 
by  their  proper  names,  the  bill  being 
properly  described.  Alabama  Coal  Min. 
Co.  V.  Brainard,  35  Ala.  476. 

A  promissory  note,  given  by  an  execu- 
tor, is  his  personal  contract,  and  will  not 
support  an  action  against  him  in  his  of- 
ficial capacity,  although  words  descrip- 
tive of  his  representative  character  are 
added  to  his  signature.  Christian  v.  Mor- 
ris. 50  Ala.  585. 
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Bill  Signed  as  "Executor  of  Person 
Named. — A  bill  of  exchange  drawn  by  G. 
S.,  with  the  addition  of  the  words  "'exec- 
utor of  S,  S.,"  is  ihe  personal  contract 
of  the  drawer,  and  does  not  bind  the  es- 
tate; and  an  accommodation  acceptor, 
who  pays  the  bill,  has  no  claim  against 
Ihe  estate.  Kirkman  v.  Benham,  28 
501,  cited  in  note  in  37  L.  R.  A..  N.  S., 
T8S, 

§  81  (3)  Instruments  Hade^  to  Persons  in 
Representative  Capacity. 
Where  a  promissory  note  is  mad';  to 
one  as  agent,  he  may  bring  an  action  in 
his  own  name  on  the  note,  the  addition 
of  his  oHicial  character  being  but  descrip- 
tio  persons.  Preston  v.  Dunham,  S3  Ala. 
317. 

Where  a  bill  single  is  described  in 
the  declaration,  as  made  and  delivered  to 
ihe  plaintiff,  by  the  name  and  description 
of  J.  D.  F.  agent  for  G.  A.  K.  or  bearer, 
the  suit  is  properly  brought,  and  the 
words  agent,  etc.,  will  be  considered 
merely  as  dcscriplio  personse.  Castle- 
berry  V.  Fennell,  4  Ala.  642. 

A  note  payable  to  th'e  "president  and 
directors  of  the  Planters'  and  Merchants' 
Bank  of  Mobile"  is  a  note  payable  to  the 
corporation,  and  may  be  declared  on  as 
such.  Hazard  v.  Planters'  &  Merchants' 
Bank,  4  Ala.  399. 

A  promissory  note,  payable  "to  the 
Treasurer  of  the  Manual  Labor  Institute 
of  South  Alabama,"  is  a  contract  with 
the  corporation,  and  no  action  can  be 
sustained  thereon  in  the  name  of  the 
treasurer;  and  the  law  would  be  the 
same,  even  if  the  association  was  not 
incorporated.  Alston  v.  Heartman,  2 
Ala.   699. 

A  note  payable  to  A.  B.,  administrator 
or  executor  of  C.  D^  is  payable  to  A.  B. 
personally,  the  word  "executor,"  etc.,  be- 
ing merely  descriptive.  Duncan  v.  Stew- 
art, SS   Ala.  40S. 

§    SS.    Amount. 

The  general  rule  is  that,  where  a  note 
for  a  certain  sum  of  money  may  be  dis- 
charged by  Ihe  payment  of  a  less  sum, 
the  greater  sum  will  be  considered  as  a 
penalty,  and  the  lesser  as  ihe  debt  ac- 
tually due.    Pluramer  v.  McKean,  2  Stew. 


But  where  a  note  is  payable  at  a  speci- 
fied date,  for  a  sum  certain,  which  may  be 
discharged  by  the  payment  of  a  less  sum 
at  an  earlier  date,  the  greater  sum  is  not 
in  the  nature  of  a  penalty,  but  is  the  debt 
actually  due,  and  is  recoverable  if  the  less 
sum  is  not  paid  according  to  the  terms  of 
the  note.  Carter  v.  Corley,  23  Ala.  612; 
Jordan   v.   Lewis,   2   Stew.   426. 

Where  a  note  for  (2,000  provided^ 
"which,  if  paid  in  par  money  at  New  Or- 
leans, may  be  discharged  by  11,600,"  the 
greater  sum  was  the  sum  actually  due, 
and  not  a  penalty.  Plummer  V.  McKean, 
2    Stew.    433. 

Where  the  figures  in  a  margin  of  a  note 
do  not  correspond  to  the  amount  writ- 
ten in  the  body,  parol  evidence  is  inad- 
missible lo  show  that  the  note  should  be 
construed  as  one  for  the  amount  appear- 
ing in  the  margin.  Bell  v.  Birmingham 
(Ala.),  62  So.  971. 

§  S3.  Interest 

"Interest  nms  on  a  note  payable  on  de- 
mand only  from  the  time  when  demand 

is  made  or  suit  upon  it  brought.  Macey 
V.  Knight,  18  Ala.  300;  Dodge  v.  Perkins, 
9  Pick.  369;  Breyfogle  v.  Beckley,  16 
Serg.  &  R.  264;  Dillon  v.  Dudley,  1  A. 
K.  Marsh.  (Ky.)  66.  And  it  makes  no 
difference  that  the  note  was  given  •  •  • 
for  money  received  at  the  time  it  was 
made.  Schmidt  v.  Limehouse,  2  Bailey, 
276;  Pullen  v.  Chase,  4  Ark.  210."  Hunter 

V.    Wood,    54   Ala.    71,    72. 

A  promissory  note,  payable  at  a  future 
day,  "with  interest"  at  a  specified  rate, 
bears  interest  from  date,  since  it  would, 
without  these  words,  bear  interest  from 
maturity.  Campbell  Printing  Press,  etc., 
Co.  V.  Jones,  79  Ala.  475. 

A  promissory  note,  made  payable  at  a 
future  day,  with  interest  from  date  if  not 
punctually  paid,  carries  interest  only 
from  maturity.  Fugua  v.  Carriel,  Minor 
170;  Henry  v.  Thompson,  Minor  209; 
Boddie  v.  Ely,  3  Stew.  183;  Dinsmore  v. 
Hand.  Minor  126. 

Peculiar  Provisions  as  to  Time  from 
Which  Notes  Bear  Interest  Construed.— 
Where  one,  in  December,  1834,  promised 
to  pay  money  on  the  1st  day  of  January, 
1836.  "with  interest  from  1S3S,"  it  was 
held  that  the  intention  of  the  contracting 
parties  was  that  interest  was  to  be  paid 
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from  the 


St  day  of  January,  1838.  Evant 
,  8  Port.  497,  33  Am,  Dec.  297 
Where  a  note  is  payable  on  a  speci- 
fied day,  and  contains  a  stipulation  not 
to  bear  interest  until  another  specified 
day  after  maturity,  a  judgoieni  entered 
thereon  after  maturity,  and  before  the 
date  fixed  for  accrual  of  interest,  must 
be  for  the  principal  only.  Billingsley 
BiLlingsley,  24  Ala,  518, 

The  defendant  made  his  promissory 
note,  by  which,  about  twenty-S' 
months  after  date  he  promised  to  pay  to 
plaintiff,  as  attorney,  etc.,  of  the  Con- 
necticut Asylum,  etc.,  "at  Hartford,  for 
the  education  and  instruction  of  the  deaf 
and  dumb,  the  sum  of  three  thousand 
three  hundred  and  thirty-nine  dollars  and 
eighteen  cents,  at  the  Mechanics'  Bank, 
in  the  city  of  New  York,  with  lawful  in- 
terest from  date  till  paid  (but  if  the  pri 
cipal  sum  shall  be  punctually  paid  when 
due,  then,  in  that  case  and  not  otherwise, 
the  interest  is  to  be  deducted),  value  re- 
ceived, Tuscaloosa,  State  of  Alabama,  3d 
February,  1841."  Held  that  the  fair 
tendment  is,  that  the  contract,  which 
occasioned  the  making  of  the  note, 
quired  the  payment  of  interest  from 
date,  but  the  high  rate  of  exchange  (of 
which,  the  history  of  the  times  afford 
pie  evidence)  on  the  North  Eastern 
cities,  and  the  risk  in  effecting  a  remit- 
tance thither,  induced  the  payee  to  agree 
to  remit  the  interest,  if  payment  was 
promptly  made-  And  the  defendant  not 
having  paid  the  principal  at  maturity, 
was  liable  to  pay  interest  from  the  dale 
of  the  note.  Ely  v.  Witherspoon,  2  Ala. 
131. 

Sututory  Rate  Applicable  aa  Well  to 
Time  after  as  before  Maturity. — When 
Jt  was  provided  by  statute  that  notes 
given  for  the  purchase  money  of  certain 
public  lands  should  bear  interest  at  a 
specified  rate,  less  than  the  rate  in  ordi- 
nary cases,  and  the  same  rate  is  stated  in 
a  note  of  that  kind,  it  was  held  that  the 
rule  applied  as  well  in  computing  the  in- 
terest for  the  time  after  as  before  matu- 
rity of  the  note.  Branch  Bank  v.  Harri- 
son, 1  Ala.  9, 

Note  and  Uortgage  Construed  Together 
Sfaow  Note  Bears  Interest — The  body  of 
a  note  made  no  reference  to  interest,  but 
in  the  margin  were  figures  representing 


both  principal  and  interest  from  date  to 
maturity.  A  mortgage,  executed  as  part 
of  the  same  transaction,  recited  that  it 
was  given  to  secure  the  payment  of  this 
note,  "with  interest  from  its  date  to  ma- 
turity." Held  that,  construing  the  two  in- 
struments together,  they  sufficiently  show 
that  the  note  bears  interest  from  date. 
Prichard  v.  Miller,  86  Ala.  500,  S  So.  784. 

The  act  of  November  17,  188S,  to  regu- 
late the  interest  upon  debts,  being  limited 
by  its  terms  to  contracts  for  the  payment 
of  money,  does  not  apply  to  promissory 
notes  payable  in  Confederate  treasury 
notes.  Toulmin  v.  Sager,  42  Ala,  127. 
§  SI.  Attorney's  Fees  and  Costs. 

A  provision  in  a  note  for  an  attorney's 
fee,  not  statinK  the  amount,  means  a  rea- 
sonable attorney's  fee.  Gates  v.  Morton 
Hardware  Co.,  40  So.  509,  148  Ala.  693, 

Agreement  Covering  Reasonable  At- 
torney's Fee  for  Collectiiig.— A  stipula- 
tion in  a  note  that  the  maker  shall  pay  all 
costs  of  collection  will  be  construed  as 
an  agreement  to  pay  a  reasonable  attor- 
ney's tee  for  the  collection  of  the  note, 
since  the  law  provides  for  the  recovery 
of  court  costs.  Reeves  v.  Estes,  26  So. 
935,  124  Ala.  303;  McGhee  v.  Importers', 
etc.,   Nat.   Bank,  93   Ala.   193,  9  So.   734. 

Stipulatiot)  Held  to  Refer  to  an  Attor- 
ney's Fee. —  A  stipulation  in  a  note  to 
pay  "costs  for  collecting  above,  not  less 
than  10  per  cent.,  on  failure  to  pay  at 
maturity,"  refers  to  an  attorney's  fee,  since 
the  parties  are  liable  for  court  costs  with- 
any  stipulation,  Williams  v.  Flowers, 
90  Ala.  136,  7  So,  439,  24  Am.  St.  Rep. 
772;  Montgomery  v.  Crossthwait,  90  Ala. 
553,  9  So.  498,  34  Am.  St.  Rep.  832,  12  L. 
R.  A.  140. 

Stipulation  Including  Attorney's  Fee 
for  Brinfing  Suit. — A  stipulation  in  a 
to  pay  "all  costs  for  collecting  the 
above  not  less  than  ten  per  cent,"  in- 
cludes an  attorney's  fee  for  bringing  suit. 
Williams  V.  Flowers,  90  Ala.  136,  7  So. 
439,  24  Am.  St.  Rep.  772. 

Facts  Not  Depriving  Payee  of  Right  to 
Collect  Attorney's  Pees,— Where  notes 
provided  for  attorney's  fees  in  case  of  col- 
on by  attorney  on  default,  the  mere 
fact  that  attachments  were  sued  out  on 
such  notes  before  maturity,  there  being 
no  evidence  as  to  the  time  of  levy,  on  the 
ground     that    the    maker    was    about     to 
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fraudulently  dispose  of  his  properly,  does 
nol  deprive  the  payee  of  the  right  to  col- 
led the  fees  in  case  of  nonpayment 
on  maturity.  Munn  v.  Planters'  &  Mer- 
chants' Bank,  109  Ala.  315,  19  So.  55. 
§  B9.  Place  and  Time  of  Execution. 

Where  a  note  is  declared  on  as  made 
in  "Kemper  County  Mississippi,"  the 
place  must  be  read  as  Kemper  county. 
state  of  Mississippi.  Dunn  v.  Clement,  2 
Ala.  392. 

The  date  of  a  note  is  only  prima  facie 
evidence  of  the  day  on  which  it  was  exe- 
cuted. Aldridge  v.  Branch  Bank.  IT 
Ala.  45. 

In  an  action  on  a  promissory  note, 
which  bears  date  on  Sunday,  it  is  compe- 
tent to  allege  and  prove  that  it  was  in  fact 
executed  and  delivered  on  a  ditiferent 
day.  Aldridge  v.  Branch  Bank,  17 
Ala.  45. 
§  86.  Place  of  Payment. 

Sufficiency  of  Description  of  Place  of 
Payment  under  Statute  Relating  to  Com- 
mercial Paper.— Under  Code  1876.  §  3094, 
providing  that  notes  and  bills  of  exchange 
payable  at  a  banking  house,  or  some  cer- 
tain place  of  payment  designated  therein, 
are  commercial  paper,  a  certificate  of  de- 
posit payable  on  its  return  properly  in- 
dorsed, with  the  name  and  address  of  the 
bankers  at  its  heading,  does  not  suffi- 
ciently describe  the  place  of  payment, 
but  is  subject,  under  Code,  §  2100,  to  all 
payments,  set-offs,  and  discounts  had 
against  it  before  notice  of  assignment  or 
transfer.  Renfro  v.  Merchants'  &  Me- 
chanics' Bank,  83  Ala.  435,  3  So.  776. 

A  note  payable  only  in  a  certain  town 
is  not  payable  at  a  certain  place,  within 
Code,  §  2094,  declaring  what  instruments 
are  governed  by  commercial  law.  Haden 
V.  Lehman,  83  Ala.  243,  3  So.  528. 

A  note  headed  "Hayneville,  .Ma.." 
and  payable  at  "J.  L.  H.'s  office,"  is  pay- 
able at  "a  certain  place  of  payment 
therein  designated,"  within  Code,  §  1756. 
Rudolph   V.    Brewer,   96   Ala.    1H9.    11    So. 

It  may  be  shown  by  parol  that  a  note 
payable  at  "Anniston  Loan  &  Trust 
Company,  of  Anniston,  Ala.,"  complies 
with  Code.  §  1756,  providing  that  a  note 
to  be  governed  by  the  commercial  law 
shall  be  payable  "at  a  bank  '  '  '  or  at  a 


certain  place  of  payment  therein  desig- 
nated," Anniston  Loan  &  Trust  Co.  v. 
Stickney,  108  Ala.  146,  19  So.  63. 

A  note  headed  "Hayneville,  Ala,"  was 
prima  facie  executed  there,  and  is  pay- 
able there.  Rudolph  v.  Brewer,  96  Ala. 
189,  11  So.  314. 

A  note  promiaing  to  pay  a  certain  awn 
"in  work  or  cash  after  my  arrival  in 
San  PranciKo"  is  not  merely  a  contract 
:o  be  performed  only  in  California.  It  is 
payable  wherever  payment  is  demanded 
after  maturity.  Schuessler  v.  Watson.  37 
Ala.  98. 

No  Presumption  That  Place  Suted  Is 
n  Another  State.— Where  a  promissory 
note  is  dated  at  "Macon,"  and  "payable 
at  either  of  the  banks  in  Macon,"  it  can 
not,  in  the  absence  of  an  allegation  or 
proof,  be  presumed  that  "Macon"  is  in 
another  stale,  so  as  to  devolve  upon  the 
plaintiff  the  necessity  of  proving  the  rate 
of  interest  abroad,  especially  as  theie  is 
a  county,  and  perhaps  several  villages, 
called  "Mac(jn."  although  there  is  no  in- 
corporated bank  in  either.  Smith  v.  Rob- 
inson. 11  Ala.  370. 
J  B7.  Time  of  Maturity. 

A  note  payable  at  bank  "seventy-five 
after  date"  will  be  construed  as  payable 
in  so  many  days.  Boykin  v.  Mobile  Bank, 
73  Ala.  362,  47  Am.  Rep.  408. 

A  note  payable  "by"  the  1st  day  of  No- 
vember, 1870,  is  payable  on  that  day. 
Preston  f.  Dunham.  52  Ala.  217. 

A  note  dated  in  May,  1837,  and  made 
payable  January  1,  "one  thousatid  forty," 
was  held  sufficient  of  itself  to  determine 
Ihe  day  of  payment  to  be  the  1st  of  Jan- 
uary, 1840.     Evans  v.  Steel.  2  Ala.  114. 

A  note  dated  the  «th  of  December,  18W, 
and  made  payable  the  "SSth  of  December 
next,"  does  not  become  due  until  the  2Sth 
of  December.  1821.  Wallace  v.  Hill,  Mi- 
nor 70. 

Note  Made  Payable  "Six  Months 
Fixed  after  Date."— A  note  which  is  ex- 
ecuted on  "November  11,  1899,"  and  is 
made  payable  "six  months  fixed  after 
date,"  matures  on  the  11th  day  of  May 
following.  Doyle  v.  First  Nat.  Bank.  30 
So.  880,  131  Ala.  294,  90  Am.  St.  Rep.  41. 

A  bill  of  exchange,  dated  the  13th  Oc- 
tober, and  payable  ninety  days  after  date. 
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Falls  due  on  the  11th  January  next.    Brad- 
ley V.  Northern  Bank,  60  Ala.  352. 

A  bill  drawn  within,  and  payable  within 
this  state,  nine  months  after  sifht,  is 
payable  nine  months  after  it  is  presented 
for  sight.     Brown  v.  Turner,  11  Ala.  753. 

Note  to  Mature  When  Certain  Work 
Is  Completed.— A  note  for  a  subscriptia 
railroad  stock  provided  thai  it  should 
ture  whenever  the  directors  "shall  de 
that  the  railroad  has  been  finished"  ' 
certain  point,  and  that  it  the  comoany 
should  fail  to  compleie  the  vvork  "ne 
sary  to  make  this  obligation  binding  by 
October  1st,  1S90,"  the  note  should  be 
void.  Held,  that  the  note  matured  be- 
fore October  1st,  if  the  work  was  com- 
pleted before  that  date.  Garner  v.  Kali, 
21  So.  S35,  lu  Ala.  166.  cited  in  note  ir 
30  L.  R.  A.,  N.  S.,  44. 

Notes  Falling  Due  on  Sunday.— The 
rule  that  notes  falling  due  on  Sunday  are 
payable  on  the  Saturday  previous  does 
not  apply  to  a  note  made  on  Saturday. 
payable  one  day  afier  date,  without  grace. 
Such  note  becomes  payable  on  Monday, 
Sanders  v.  Ochiltree,  5  Port.  73,  30  Am. 
Dec,  551;  Mahoney  v.  O'Leary,  34  Ala,  97. 
§  as.   Days  of  Grace. 

A  bill  drawn  and  payable  within  the 
state  nine  months  after  sight  is  entitled 
to  days  of  grace.  Brown  v.  Turner,  11 
Ala.  7S2. 

A  bill  of  exchange  payable  twelve 
months  after  date,  when  the  nominal  day 
of  payment  falls  on  Sunday,  is,  notwith- 
standing, allowed  three  days  of  grace, 
and  is  properly  protestable  on  the  Wed- 
nesday following,  Wooley  v.  Clements, 
11  Ala.  220. 

Bill  of  exchange  payable  at  sight  is  en- 
titled to  days  of  grace.  Hart  f.  Smith, 
15  Ala.  807. 

"Judge  Story,  in  his  treatise  on  bills, 
says,  'that  days  of  grace  are  allowed  on 
all  bills,  whether  payable  at  a  certain 
time  after  date,  after  sight,  or  even  at 
sight.  And  although  there  has  been 
some  diversity  of  opinion,  whether  bills 
payable  at  sight,  are  entitled  to  days  of 
grace,  it  is  now  settled  by  the  decisions, 
both  in  England  and  America,  that  days 
of  grace  are  allowable  on  such  bills:'  § 
343,  p.  429.  *To  the  same  effect,  see  Chit  on 
Bills,  10th    Ed„   376;  Bayl.   on   Bills,  5th 
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F.d.,  244,  245;  Selwyn's  N.  P.,  9th  Ed., 
351;  Coleman  v.  Sayre,  1  Barn.  (K.  B.) 
303;  Dehers  v.  Harriot,  1  Show.  165; 
Stephens'  N.  P.  876,"  Hart  v.  Smith,  15 
Ala.  807. 

"We  hold  the  doctrine  to  be,  at  least 
under  our  statute,  that  on  a  cheek,  bill 
or  note,  expressed  to  be  payable  on  de- 
mand, or  when  no  time  of  payment  is  ex- 
pressed, payment  may  be  demanded  at 
any  time,  without  any  allowance  of  days 
of  grace,"  Sommerville  V.  Williams,  1 
Stew.  484,  486. 

§  88,    Mode  and  Form  of  Pasment. 

Stipulation  Clearly  for  Benefit  of 
Maker.— If  a  stipulation  as  to  the  man- 
ner of  payment  of  a  note  is  clearly  for 
the  benefit  of  the  maker,  and  the  maker 
neglects  to  avail  himself  of  the  privilege 
inserted  for  his  benefit,  according  to  its 
terms,  the  note  becomes  an  absolute 
promise  to  pay  money.  Weaver  v.  Lap- 
sley.  42  Ala.  601.  94  Am.  Dec.  671. 

When  a  note  promises  to  pay  a  certain 
amount  in  cash  or  work  after  a  certain 
lime,  the  maker,  if  he  wishes  to  benefit 
by  the  option,  must  offer  to  do  the  ivork 
when  the  time  arrives  and  an  opp'jrtu- 
nity  is  afforded;  otherwise,  the  note  be- 
comes absolute  for  the  payment  of 
money.    Sehuessler  v.  Watson,  37  Ala.  98. 

A  note  payable  at  a  specified  lime, 
"which  may  be  discharged  in  good 
leather,"  at  a  fixed  price,  becomes  an  ab- 
solute contract  to  pay  money  if  the  payee 
does  nol  give  notice  of  his  intention  to 
pay  in  leather.    Plowman  v.  Riddle.  7  Ala, 

775. 

A  stipulation,  in  a  promissory  note,  that 
it  may  be  discharged  in  cotton  of  a  fair 
quality,  at  seven  cents  per  pound,  de- 
livered at  a  particular  place,  is  for  the 
benefit  of  the  defendant,  and  he  must 
show  that  he  delivered  or  offered  to  de- 
liver it  in  payment  of  the  note.  Love  v. 
Simmons,  10  Ala.  113. 

Note  for  a  Certain  Number  of  "Dol- 
lars."— A  promissory  note  made  in  Ala- 
bama on  October  31.  1863.  for  a  certain 
number  of  "dollars."  and  payable  January 
1.  1864,  is  nol,  prima  facie,  subject  to  be 
discharged  by  a  payment  in  Confederate 
treasury  notes.  In  such  a  note  the  word 
"dollars"  means  dollars  in  lawful  money 
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of  the  United  States.  Wilcoxen  v.  Rey- 
nolds, 46  Ala.  S29. 

A  promissory  note  for  the  payment  of 
"dollars."  dated  in  Jamiary,  1965,  is  pre- 
sumed to  be  payable  in  lawful  money, 
and  not  in  Confederale  currency;  bul 
this  presumption  may  be  rebutted  by 
proof  of  an  agreement  or  understanding, 
express  or  implied,  that  it  should  be  paid 
in  Confederale  currency.  Hightower  !■. 
Maul),  50  Ala.  495, 

A  promisBory  note  to  pay  a  sum  in 
"current  moncj'  of  the  state  of  Alabama," 
is,  in  legal  effect,  an  undertaking  to  pay 
in  gold  or  silver  coin.  Carter  v.  Penn,  4 
Ala.  140. 

Promise  to  Pay  "in  the  Common  Cur- 
rency of  Alabama." — But  it  was  held 
that  a  writing,  in  the  form  of  a  promis- 
sory note,  for  the  payment  of  a  sum  of 
money  "in  the  common  currency  of  Ala- 
bama," was  not  an  undertaking  to  pay 
the  sum  expressed  in  coin,  hut  in  bank 
notes,  which  were  the  common  currency 
of  the  state  when  the  writing  was  made. 
Carlisle  v.  Davis,  7  Ala.  42. 

A  promise  to  pay  a  sum  of  money  in 
"Alabama  Bank  or  branch  notes"  is  a 
promise  to  pay  in  notes  of  the  Bank  of 
the  State  of  Alabama  or  its  branches; 
and  it  is  proper  for  a  court  to  charge  a 
jury  that  such  is  the  proper  construction, 
without  evidence  of  the  meaning  of  the 
terms  used.    Wilson  v.  Jones,  9  Ala.  536. 

A  bill  payable  in  "funds  current  in  the 
city  of  New  York"  was  held  to  be  pay- 
able in  gold  and  silver,  or  their  equiva- 
lent.    Lacy  T.  Holbrook,  4  Ala,  88. 

Promise  to  Pay  in  Confederate  Cur- 
rency.— Where  the  agreement  of  the  par- 
ties was  that  the  note  sued  on  should  be 
discharged  in  Confederate  currency,  the 
measure  of  the  plaintifTs  recovery  is  the 
value  of  the  stipulated  amount  of  such 
currency  at  the  time  of  maturity.  If  it 
is  of  no  value  at  that  time,  only  nominal 
damages  can  be  recovered.  Powe  t'. 
Powe,  42  Ala,  113;  Thomas  v.  Thomas,  43 
Ala.  120;  Toulmin  v.  Sager,  42  Ala.  127; 
Marshall  v.  Marshall,  42  Ala.  149, 


In 


■  the 


payable  during  the  war,  given  in  consid- 
eration of  the  loan  of  Confederate  cur- 
rency, and  intended  to  be  discharged  in 
"dollars"  of  that  currency,  the  measure 
of  recovery  is  Ihe  value  of  the  currency 


at  the  time  of  the  loan.  Whitfield  i-. 
Riddle.  52  Ala.  467. 

A  note  payable  "in  solvent  notes  or 
accounts  of  other  men"  is  not  equivalent 
to  a  note  payable  in  money,  but  is  a  con- 
tract to  pay  the  sum  expressed  in  the 
note,  at  or  before  maturity,  dollar  for 
dollar,  "in  solvent  notes  and  accounts  of 
other  men,"  or,  if  paid  after  maturity, 
the  value  in  money  of  that  amount  of 
such  "solvent  notes  and  accounts."  at  the 
time  of  the  maturity  of  the  note.  Wil- 
liams i:  Sims,  22  Ala.  513. 

Obligation  to  Pay  in  Coin  or  Cotton, 
— An  obligation  in  writing  to  pay  a  spec- 
ified sum  of  money  on  a  day  certain  in 
coin  or  cotton,  at  the  option  of  the  cred- 
itor, does  not  require  of  him  an  election 
and  notice  to  the  maker  in  order  to  main- 
tain an  action  to  recover  the  coin.  Rus- 
sell !■.  MeCormick,  45  Ala.  587,  6  Am. 
Rep.  707. 

Where  there  i>  a  condition  in  a  note 
that  it  may  be  discharged  in  specific  ar- 
ticles within  a  certain  time,  the  time  is 
of  the  essence  of  the  contract,  and  after 
its  expiration  it  becomes  an  absolute 
contract  for  the  payment  of  money. 
NesbiU  V.  Pearson,  33  Ala.  669, 

§  90.  Conditions. 

See  post,  "Collateral  Agreements," 
5  es. 

Performance  of  Services  a  Condition 
Precedent. — Where  an  obligation  is  to 
pay  $100  nine  months  after  date,  on  the 
condition  that  the  obligee  perform  cer- 
tain services,  the  performance  is  a  con- 
dition precedent.  Taylor  v.  Rhea,  Mi- 
Peace  as  Condition  Precedent  to  Pay- 
ment.— A  promissory  note  by  its  terms 
was  made  payable  at  a  certain  date,  pro- 
vided peace  was  declared  between  the 
Uiflted  States  and  the  Confederate  States 
at  that  time,  but  stipulated  that  it  should 
in  no  event  become  due  or  payable  until 
peace  had  been  concluded  and  declared. 
Held,  that  the  note  became  due  upon  the 
cessation  of  hostilities  between  the  two 
sections,  and  not  upon  the  formal  mak- 
ing of  a  treaty  of  peace.  Nelson  v.  Man- 
ning, 53  Ala.  549. 

Note  to  Be  Void  if  "Conscript  Should 
Take"  Maker,— R.  was  conscYipted  and 
mustered  into  the  service  of  the  Confed- 
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erate  States.  L.  agreed  to,  and  did,  en- 
ter the  service  as  a  substitute  for  R., 
who,  in  consideration  thereof,  paid  L. 
$1,300  in  cash,  and  executed  the  follow- 
ing    note:      "By    the    25th    of     December 

to  L„  or  bearer,  the  sum  of  seven  hundred 
dollars.  The  condition  of  this  note  is 
that,  if  the  conscript  should  take  R.,  the 
note  to  be  void;  if  the  conscript  does  not 
take  him,  this  note  to  remain  in  full 
force  and  virtue,"  About  a  year  after- 
wards R.  was  enrolled  and  discharged,  on 
the  ground  that  he  was  a  miller,  and 
continued  to  be  so  exempted  up  to  the 
time  of  the  commencement  of  this  suit. 
Held,  that  the  contingency  on  which  the 
contract  was  to  become  invalid  had  not 
happened.  Lively  v.  Robbins,  39  Ala. 
461, 

Coadition  in  Note  Given  in  Purchase 
of  Land. — A.  having  sold  to  B.,  three 
quarter-sections  of  land  for  $1,000  each, 
executed  to  him  a  title  bond  for  280 
acres,  and  a  deed  for  the  balance;  and  B., 
to  secure  the  purchase  money,  gave  his 
three  notes,  each  for  $1,000,  and  payable 
at  different  times — the  two  first  due  ab- 
solutely, and  the  last  on  condition  that 
full  title  should  be  made.  A.  afterwards 
conveyed  to  B,  120  acres  of  the  land  em- 
braced in  the  bond,  transferred  all  the 
notes  for  valuable  considerations,  became 
insolvent,  and  left  the  state  without  mak- 
ing, or  being  able  to  make,  title  to  the 
remaining  quarter-section  of  the  land. 
Held,  that  the  fair  inference,  from  the 
circumstances  was  that  the  parties  un- 
derstood and  intended  the  condition  an- 
nexed to  the  note  last  due  as  an  indem- 
nity against  any  damage  which  B.  might 
sustain  by  the  failure  of  A.  to  make  title 
to  the  residue  of  the  land.  Graham  v. 
.    Nesmith,  18  Ala,  763. 

CooditiotM  in  Note  Given  for  Payee's 
Interest  in  Mail  Contract.— Where  a 
promissory  note,  given  in  consideration 
of  the  payee's  interest  in  a  contract  with 
the  United  States  for  carrying  the  mail 
on  a  specified  route,  contained  the  ex- 
press conditions  "that  said  route  is  not 
abolished,  nor  the  pay  by  the  United 
States  diminished,"  the  failure  of  the 
principal  contractor,  under  whom  the 
payee  of  the  note  derived  his  interest  in 
the  contract,  to  pay  over  to  the  maker 


his   proportion   of   the   compensation    re- 
ceived from  the  United  States,  is  no  de- 
fense to  an  action  on  the  note.     Black- 
man  V.  Dowling,  63  Ala.  304. 
§  SI.  Margiiial   Memoranda   and   Pigurca. 

A  pointed  stipulation  on  the  back  of  a 
note  is  as  much  a  part  of  the  instrument 
as  if  set  out  in  its  body.  Seymour  v.  Far- 
quhar,  93  Ala.  292,  8  So.  466. 

Where  the  figures  in  the  margin  of  a 
note  do  not  correspond  to  the  amount 
written  in  the  body,  the  latter  controls. 
Bell  J'.   Birmingham   (Ala.  App.),  62   So. 

971. 

g  n.  Collateral   Agreements. 

Nonperformance  of  Agreement  No  De- 
fense to  Action  on  Note. — The  nonper- 
formance of  an  agreement  collateral  to 
the  execution  of  a  note  furnishes  no  de- 
fense to  an  action  on  the  note.  The 
remedy  is  by  action  for  breach  of  the  col- 
lateral agreement  on  rescission  of  the 
principal  contract.  McNair  v.  Cooper,  4 
Ala.  S60,  cited  in  note  in  43  L.  R.  A.  483. 

Where  a  party  recovered  several  judg- 
ments, and  took  the  defendant's  note  for 
the  aggregate  amount,  with  the  under- 
standing that  satisfaction  should  imme- 
diately thereafter  be  entered,  it  is  no  de- 
fense to  an  action  on  the  note  that  sat- 
isfaction of  the  judgments  had  neither 
been  entered  by  the  defendant,  nor  or- 
dered to  be  entered  by  the  clerk  upon 
the  record,  it  not  appearing  that  any  in- 
jury had  resulted  to  the  defendant  from 
the  failure  of  the  plaintiR  to  perform  his 
undertaking,  and  it  being  competent  for 
the  court  in  which  the  judgments  were 
rendered  to  cause  satisfaction  to  be  en- 
tered upon  the  motion  of  either  party. 
Childs  V.  Franklin,  10  Ala.  79. 

The  maker  of  a  promissory  note  can 
not  avoid  it  on  the  ground  of  a  parol 
promise,  made  by  the  payee  before  the 
note  was  made,  that  payment  would  be 
accepted  in  depreciated  railroad  notes 
then  in  circulation  as  money.  Hair  v. 
La  Brouse,  10  Ala.  548,  cited  in  note  in 
43  L.  R,  A,  459, 

Agreement  Htid  to  Be  Independent  of 
Note, — Where  a  note  is  made  in  consid- 
eration of  the  purchase  of  a  brickyard  in 
the  town  of  Catawba,  and  the  vendor 
agrees,  in  consideration  of  the  sale,  not 
to   make    bricks    there,    the 
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independent,  and  the  maker  can  not  plead 
a  breach  of  the  agreement  in  bar  o(  an 
action  on  the  note  by  the  payee.  Com- 
elander  v.   Bird.  11   Ata.  913. 

Afrecment  of  Partnership  No  Part  of 
ConsideratioD  of  Note. — In  an  action  upon 
a  note,  it  appeared  from  a  written  contract 
between  the  parties  that  the  considera- 
tion was  an  undivided  moiety  of  a  tract 
of  lAd  upon  which  was  a  sawmill,  and 
that  the  parties  were  to  hold  the  mill  in 
partnership.  Held,  that  Che  agreement  of 
partnership  was  no  part  of  the  consider- 
ation of  the  note,  and  the  breach,  there- 
fore, no  defetise  to  the  action.  Durden 
V.  Cleveland.  4  Ala.  225. 

AKTeement  That  Other  Notes  Might 
Be  Substituted. — An  agreement  between 
the  principal,  the  accommodation  makers 
of  a  note,  to  secure  the  debt,  and  the 
creditor,  made  when  the  note  was  signed, 
that  the  principal  might  substitute  other 
notes  of  responsible  parties,  and  that 
said  note  should  not  be  sued  by  the  cred- 
itor, with  an  averment  that  the  principal 
had  tendered  and  brought  into  court  good 
notes,  etc.  was  held  no  defense  on  a  de- 
murrer to  the  answer.     Collins  v.   Seay, 

35  Ala.  347. 

Where  the  maker  of  a  note  subscribes 
a  contemporaneous  writing,  in  which  he 
recognizes  the  note,  and  promises,  on  the 
same  consideration,  to  pay  an  additional 
sum  on  a  contingency,  the  writing  will 
be  regarded  as  the  last  expression  of  the 
understanding  of  the  parties,  and  merge 
all  prior  stipulations;  hence  it  is  not  ad- 
missible to  prove  what  either  party  may 
have  said  some  months  previously  in  re- 
spect to  the  consideration.  Cuthbert  7'. 
Bowie,   10  Ala.   163. 

An  oral  agreement  that  a  note  is  to  be 
paid  in  corporate  stock  of  the  maker,  so 
long  as  it  remains  unperformed,  is  inop- 
erative, and  no  defense  to  an  action  on 
the  note.  Tuscaloosa  Cotton-Seed  Oil 
Co.  1'.  Perry,  85  Ala.  158,  4  So.  633,  cited 
in  note  in  43   L.  R.  A.  458.  4B5. 

An  agreement  that  payment  of  a  note 
should  be  in  a  currency  which  afterwards 
depreciated  does  not  of  itself  constitute 
a  defense  to  an  action  upon  the  note.  It 
merely  gives  a  right  to  reduce  the  re- 
covery to  the  value  of  the  stipulated  sum 
in  such  currency  at  the  maturity  of  the 
note.     Powe  v.  Powe,  43  Ala.  113. 


Where  A.  indorse*  a  UU  of  exchange 
in  blank,  witti  an  understanding  that  h 
is  to  be  accepted  by  B.,  and  this  under- 
standing is  communicated  to  C..  who  pur- 
chases the  bill,  before  his  purchase,  and 
the  bill  is  not  accepted  by  B.,  but  by  some 
other  person,  A.,  the  indorser,  is  not  lia- 
ble on  his  indorsement  to  C,  the  holder. 
Inge  V.  Branch  Bank,  8  Port.  108. 

Facts  Not  Making  BiU  Conditional  or 
Payable  on  Contingency. — A.,  in  consid- 
eration of  a  purchase  made  of  B..  gave 
to  him  his  promissory  notes  therefor,  and 
his  own  acceptance  of  a  bill  drawn  on 
him  by  C.  taking  back  a  receipt,  reciting 
that  the  bill  was  to  be  given  up  on  the 
payment  of  the  notes  of  \.  Held,  that 
these  facts  only  showed  the  considera- 
tion of  the  bill,  and  did  not  make  tt  con- 
ditional or  payable  on  a  contingency. 
Goodwin  V.  McCoy,  13  Ala.  371. 

Payment  of  a  Note  Not  a  Condition 
Precedent  to  Payee's  Right  to  Recover. — 
H.,  in  consideration  of  the  promise  of  L. 
to  pay  a  certain  note  due  from  H.  to  A., 
made  his  note  to  L.  for  the  same  sum. 
Held,  that  the  payment  of  the  note  due 
to  A.  was  not  a  condition  precedent  to 
L.'s  right  to  recover  on  the  note  payable 
to  him.     Logan  v.  Hodges.  6  Ala.  699. 

A  note  was  given  in  settlement  of  a 
suit  on  a  firm  debt,  under  an  agreement 
that  the  plaintiffs  should  prosecute  to 
judgment  an  action  for  the  same  debt. 
begun  against  the  estate  of  a  deceased 
partner,  and  assign  the  judgment  to  de- 
fendants. Thereafter,  in  an  action  for 
a  settlement  of  the  partnership  affairs,  a 
consent  decree  was  entered,  providing 
that  the  accounts  of  the  partners  between 
themselves  were  balanced,  and  defend- 
ants agreed  thereby  to  release  all  claims 
they  had.  or  might  thereafter  have, 
against  the  estate  of  the  deceased  co- 
partner. Held,  that  plaintiffs'  failure  t'j 
prosecute  the  suit  to  judgment  against 
the  estate  of  the  deceased  partner  was  no 
defense  to  an  action  on  the  note.  Bain  v. 
Handley,  10*  Ala.  399,  16  So.  58. 

Where  a  mortgage  to  secure  notes  con- 
temporaneously executed  provides  that 
all  the  notes  shall  become  due  on  default 
in  the  payment  of  either  of  them,  or  in 
the  payment  of  taxes,  or  for  insurance, 
on  such  default  the  notes  become  due, 
not    merely    for    foreclosure    proceedings. 
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but  for  general  purposes,  so  that  suit  may 
be  brought  on  any  of  them.  Chambers 
V.  Marks.  93  Ala.  412.  9  So.  74. 

Agreement  to  Exchange  Note  for  Other 
Notes. — An  agreement,  entered  into  with- 
out consideration,  by  the  maker  of  a  note, 
with  one  who  at  the  time  is  the  owner  of 
the  note,  to  exchange  it  for  other  notes, 
then  held  by  thv  maker  against  htm.  can 
not  be  enforced  against  a  subsequent 
plaintiff,  (or  whose  use  suit  is  brought 
on  the  note.     Sawyer  v.  Hill,  13  Ala.  573. 

Waiver  of  Condition. — In  an  action  on 
a  note,  it  appeared  that  defendant  had 
arranged  with  his  creditors  to  execute  to 
each  his  note  payable  a  certain  time  in 
futuro.  provided  they  all.  as  a  condition 
precedent,  would  sign  an  agreement 
granting  extensions  on  their  claims. 
Held,  that  the  execution  and  delivery  by 
defendant  of  a  note  before  the  signing  of 
such  agreement  constituted  a  waiver  of 
the  condition,  and  the  subsequent  failure 
of  certain  creditors  to  sign  was  immate- 
rial. Garner  v.  Fite.  93  Ala,  405,  9  So. 
367,  cited  in  note  in  43  L',  R.  A.  456. 

III.      QUALIFICATION,     RENEWAL, 

AND  RESCISSION. 
$  83.  ModiGcation  by  PartieB  in  General. 

The  maker  and  holder  of  a  note  may 
change  the  rate  of  interest  which  the 
maker  shall  pay  by  a  subsequent  parol 
agreement,  if  it  is  based  on  a  sufficient 
consideration.     Hunt  v.  Hall,  37  Ala.  702. 

A  plea  in  an  action  on  a  note  averred 
"that  the  note  sued  on  was  made  payable 
to  A.  or  order,  and,  at  the  time  said  note 
was  made  payable,  it  was  agreed  that  it 
should  not  be  transferred  except  to  S., 
and  afterwards,  by  consent  of  the  parties 
to  said  note,  in  pursuance  of  said  agree- 
ment, and  to  carry  out  the  same,  said 
agreement  •  •  ♦  was  indorsed  on  said 
note,  and  the  indorsement  was  made 
while  said  A.  was  still  the  owner."  Held. 
that  the  subsequent  indorsement  of  such 
agreement  on  the  note,  being  without 
consideration,  imposed  no  binding  obli- 
gation.    Johnson  v.    Washburn,    98  Ala. 

358,    13    So.   48. 

A  contract  for  the  sale  of  a  slave  was 
completed  by  the  delivery  of  a  bill  of 
sale  to  the  buyer,  and  the  taking  of  his 
personal  note  for  the  consideration,  the 
slave  to  be  delivered  the  next   morning. 


On  the  next  day  the  seller  insisted  on 
having  a  new  note,  with  sureties,  as  orig- 
inally suggested  by  the  buyer.  The  buyer 
went  to  find  sureties,  but  the  slaves  com- 
mitted suicide  while  in  the  seller's  pos- 
session, before  the  making  of  the  new 
note.  Held,  that  the  completion  of  the 
contract  by  the  bill  of  sale  and  note  on 
the  first  day  invested  the  buyer  with  the 
title  to  the  slaves,  and  waived  all  prior 
parol  agreements.  Therefore  the  new 
promise  to  make  a  note  with  sureties  was 
without  consideration  and  void,  and  did 
not  estop  the  seller  from  recovering  on 
the  original  note.  Thomason  v.  Dill.  30 
Ala.  444. 

§  M.  Extension  and  Agreements   to   Ex- 
tend. 
The  time  of  payment  of  a  promissory 
note  may  be  extended  by  parol.     Fergu- 
son i:  Hill,  3  Stew.  4BS,  21  Am.  Dec.  641. 

§  9S.  Consideration  for  Extension  or  Re- 

§  85  (1)  Extennon  in  GeneraL 

An  agreement  that  no  suit  shall  be 
brought  on  a  note  within  five  years  is 
founded  on  a  sufficient  consideration, 
where,  before  the  maturity  of  the  note, 
the  principal  debtor  conveys  to  the 
holder  property  apparently  sufficient  to 
satisfy  the  debt.  Branch  Bank  of  Mobile 
V.  James,  9  Ala.  949. 

§  &S  (a)  Payment  of  or  Promise  to  Pay 
Interest  as  Consideration  for  Exten- 
sion. 

Payment  by  the  maker  of  a  note  of  ac- 
crued interest  and  costs  of  a  suit  which 
had  been  commenced  by  the  holder  con- 
stitutes a  sufficient  consideration  for  an 
agreement  to  extend  time  of  payment. 
David  V.  Malone,  46  Ala.  438. 

A  mere  promise  by  the  maker  of  a  note 
to  pay  usurious  interest  is  no  considera- 
tion for  an  agreement  to  extend  time  of 
payment.  Cox  v.  Mobile  &  G.  R.  Co.,  37 
Ala.  330. 
g  86  (3)  For  Renewal. 

Renewal  notes  are  without  considera- 
tion, where  the  original  note  was  with- 
out it.  Cochran  ■v.  Perkins,  40  So,  351, 
146  Ala.  689. 

Effect  of  Original  Note  Being  Given 
upon  an  Illegal  Consideration. — "We  may 
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concede  it  to  be  the  settled  law  that 
while  no  number  of  mere  renewals,  and 
consequent  extensions  of  the  time  foi 
payment,  of  a  promissory  note  giver 
upon  an  illegal  consideration,  will  elimi- 
nate that  infirmity,  yet,  if  there  be  a  con- 
sideration for  the  new  note  other  than 
the  renewal  of,  and  extension  of  the  tim' 
for  payment  of  the  debt  evidenced  by,  tlii 
old  one,  svich  other  consideration, 
whether  of  benefit  to  the  promisor  or  o 
detriment  merely  to  the  promisee,  wil 
support  the  new  contract,  and  entitle  thi 
payee  therein  to  recover  upon  it,  not 
withstanding  the  illegality  of  the  original 
note,  and  that  the  release  of  an  indorser 
of  the  original  illegal  paper  would  ordi- 
narily constitute  a  new  and  sufficient  con- 
sideration for  the  renewal  note;  since,  in 
the  absence  of  participation  by  the  in- 
dorsee in  the  illegal  transaction  out  of 
which  the  consideration  for  the  note 
arises,  he  may  recover  against  the  in- 
dorser, notwithstanding  the  illegality  of 
the  paper  indorsed,  and  this,  it  seems, 
though  he  had  notice  of  the  illegality  of 
the  consideration  of  the  note  when  he 
purchased  it.  Tied,  Com.  Paper,  §§  19B, 
359;  S  Rand.  Com.  Paper,  §§  53B.  T56;  1 
Daniel.  Neg.  Inst..  §§  205.  206,  669a,  669b; 
2  Am.  &  Eng,  Enc.  Law,  p.  385;  Copp  v. 
M'Dugall,  9  Mass.  1;  Torbett  i-.  Worthy, 
1  Heisk.  107;  Cuthbert  v.  Haley.  8  Term. 
R.  390;  Calvert  V.  Williams,  64  N.  C.  188; 
Ware,  etc,  Co.  v.  Morgan,  67  Ala.  461, 
468."  Alabama  Nat.  Bank  v.  Halsey,  109 
Ala.  196.  19  So.  522,  528. 

A  plea  in  an  action  on  a  note  alleging 
that  it  was  a  renewal  of  one  originally 
executed  in  payment  of  a  subscription  to 
stock;  that  three  certain  persons  were  in- 
terested in  selling  said  stock;  that  one  of 
said  persons,  acting  for  himself  and  his 
associates,  induced  defendant  to  sign 
said  note,  by  representing  that  certain 
other  persons  had  agreed  to  take  a  large 
amount  of  said  slock,  that  others  had 
contracted  to  take  a  large  quantity  of  the 
product  of  the  corporation,  and  that  the 
property  of  the  corporation  was  then 
marketable;  but  that  said  representations 
were  wholly  false — imports  liability  on 
said  three  persons  for  said  false  repre- 
i,  and  the  averments  thereof  arc 
It  to  avoid  the  original  note  and 
e  renewals  thereof,  as  between  de- 


fendant and  said  persons  and  their  as- 
signs with  notice.  Alabama  Nat.  Bank 
I'.  Halsey.  109  Ala.  196,  19  So.  S32. 

A  note  made  in  Alabama  since  the  war 
of  the  secession,  in  renewal  of  a  note 
given  during  that  war  for  a  loan  of  Con- 
federate treasury  notes,  is  illegal  and 
void.  Lawson  v.  Miller,  44  Ala.  616,  4 
Am,   Rep.  147. 

Where  the  parties  to  a  note  given  for 
a  loan  of  Confederate  money  ascertained 
the  actual  value  thereof  in  gold  and 
United  States  currency,  a  new  note  given 
by  the  maker  for  the  amount  thus  ascer- 
tained is  void,  under  Rev.  Code  1867,  §§ 
3643,  3644,  prohibiting  any  person,  pri- 
vate corporation,  or  association  from 
making  or  emitting  any  paper  to  circu- 
late as  money  and  prescribing  a  punish- 
ment for  any  one  who  circulates  any 
paper  issued  without  authority  of  taw  to 
answer  the  purposes  of  money.  Wilson 
V.  Bozeman,  48  Ala.  71. 

Renewal  of  Note  Usurious  in  Its  In- 
ception.— The  renewal  of  a  note,  or 
change  of  the  form  of  the  contract,  does 
alter  the  character  of  the  original 
transaction.  If  it  is  usurious  in  its  in- 
ception, the  taint  abides  in  it,  and  will 
affect  it  throughout  all  its  renewals  and 
mutations,  and  follow  it  into  whose  hands 
soever  it  may  go,  unless  the  holder  re- 
ceives it  through  the  fraud  of  the  maker. 
Pearson  v.  Bailey,  23  Ala.  537,  542. 

Note  Not  Violated  by  Invalid!^  of 
Original  Contract  between  Maker  and 
Another  and  the  Payee, — A  and  B,  in  ex- 
change for  bonds  payable  at  a  future  day, 
of  the  Alabama  Life  Insurance  &  Trust 
Company  (a  corporation  whose  charter 
does  not  authorize  it  to  lend  its  credits), 
executed  to  the  company  their  individual 
bond,  secured  by  mortgage,  which  they 
afterwards  took  up  by  transferring  to  the 
company  the  notes  of  C,  given  to  them 
for  land,  C,  before  the  transfer  of  his 
s,  had  made  a  payment  on  one  of 
I,  which  A  and  B  neglected  to  enter; 
and,  in  consideration  thereof,  they  gave 
him  their  note  for  the  amount  of  the  pay- 
ment, which  he  transferred  to  the  com- 
pany in  part  discharge  of  his  notes,  and 
which  was  subsequently  taken  up  by  A's 
substitution  of  his  own  note  therefor, 
payable  to  the  company.  Held,  that  the 
note  of  A  is  not  vitiated  by  the  invalidity 
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of  the  original  contract  between  him  and 
B  and  the  company,  but  is  founded  on  a 
sufiicient  consideration.  Gee  v.  Alabama 
Lite  Ins.  &  Trust  Co.,  16  Ala.  637, 

A  note  ttkm  by  a  partner  in  his  own 
name,  on  giving  up  to  the  maker  a  note 
taken  from  him  by  his  copartner,  which 
is  void  by  statute,  is  also  void  tor  want  o( 
consideration.  Bragg  v.  Channell,  3  Ala. 
37S. 

Surrender  of  Note  by  Indorsee  to 
Maker  Thereby  Beleasing  Indorsee. — 
Where  an  indorsee  of  a  note  which  was 
illegal  in  its  inception  has  a  right  of  ac- 
tion against  the  indorser,  a  surrender  of 
such  note  by  the  indorsee  to  the  maker, 
thereby  releasing  the  indorser,  is  a  suffi- 
cient consideration  for  a  renewal  note 
made  by  the  maker;  but  the  rule  does  not 
apply  where  the  transfer  to  the  indorsee 
was  part  of  the  illegal  execution  of  the 
original  note,  so  as  to  give  the  indorsee 
no  right  against  the  indorser.  Alabama 
Nat.  Bank  v.  Halsey,  109  Ala.  196,  10  So, 


In 


n  action  on  a  note  given  t 
in  renewal  of  a  note  originally 
for  a  subscription  to  stock  in  double  the 
amount  of  the  note,  it  appeared  that  the 
original  note  was  discounted  by  the  bank 
for  the  corporation,  and  the  certificate  of 
stock  was  attached  to  the  note  when  the 
latter  was  discounted,  as  collateral  secu- 
rity for  the  payment  of  said  note,  and  that 
said  stock  was  to  be  delivered  to  defend- 
ant on  payment  of  the  note.  Held  that, 
as  there  was  evidence  that  plaintiff  par- 
ticipated in  the  illegal  issuance  of  said 
stock,  it  was  not  entitled  to  an  affirma- 
tive charge  that  the  subsequent  renewals 
of  said  note  for  defendant  constituted  a 
new  consideration,  by  reason  of  plain- 
tiffs having  relinquished  its  right  to  sue 
the  corporation  as  indorser.  Alabama 
Nat,  Bank  v.  Halsey.  109  Ala.  196,  19 
So.  532. 

Renewal  Note  Held  to  Be  Given  upon 
a  Sufficient  Consideration.— Where  a 
widow,  in  exchange  for  notes  of  her  hus- 
band, which  were  of  value  and  enforcea- 
ble in  her  hands  against  his  estate,  gave 
her  own  notes,  secured  by  a  mortgage, 
thereby  obtaining  an  extension  of  the 
time  of  payment,  in  the  absence  of  fraud, 
duress,  or  mistake  of  fact,  such  transac- 
tion was  valid.    The  surrender  of  a  note. 


founded  on  a  valuable  consideration  to 
the  maker,  and  the  acceptance  by  the 
payee  of  a  smaller  note,  with  a  postpone- 
ment of  the  time  of  payment,  are  suffi- 
cient consideration  to  sustain  the  second 
note.  Hixon  v.  Hetherington,  57  Ala.  IBS, 
overruling  46  Ala.  397. 
§  S6.  Operation  and  Effect  of  Extension 
or  RenewaL 

An  agreement  by  parol,  extending  the 
day  of  payment  on  a  promissory  note,  is 
binding,  so  that  suit  can  not  be  brought, 
until  the  time  of  forbearance  has  expired. 
Ferguson  v.  Hill,  3  Stew.  485. 

If  the  maker  of  a  note  give  a  new  note 
in  payment  of  the  whole  amount  of  the 
first  note,  without  objecting  to  the  con- 
sideration, this  is  a  waiver  of  any  defense 
arising  out  of  the  consideration.  Came- 
ron V.  Nail,  3  Ala.  158. 

The  giving  a  new  note,  even  to  the 
vendor's  assignee,  but  without  a  new  con- 
sideration, does  not  debar  the  vendee 
from  setting  up  misrepresentations  of  the 
vendor  as  to  the  land,  as  a  defense  to  a 
suit  on  the  second  note.  Kelly  v.  Allen, 
34  Ala.  663. 
§  97.  Renewal  Bills  and  Notes. 

See  ante,  "For  Renewal,"  g  9S  (3);  "Op- 
eration and  Effect  of  Extension  or  Re- 
newal," §  96, 


(A)      INSTRUMENTS    NEGOTIABLE. 
§  BS.  N<«otiability  in  GeneraL 

Recovery  of  judgment  against  the 
maker  of  a  note  destroys  its  negotiable 
quality,  and  it  can  not  be  afterwards 
transferred  so  as  to  enable  the  holder  to 
maintain  an  action  in  his  name  against 
an  indorser.    Brown  v.  Foster,  4  Ala.  283. 

When  a  judgment  is  obtained  upon  an 
assigned  note,  the  note  has  lost  its  ne- 
gotiable quality,  and  can  not  again  be 
assigned,  so  as  to  enable  the  assignee  to 
sue  in  his  own  name.  Sawyer  ii.  Brad- 
ford, 6  Ala.  S72. 
§  98.  What  Law  Governs. 

The  law  in  force  when  a  promissory 
note  is  made  and  indorsed,  regulates  and 
defines  the  liabilities  of  the  parties.  Cook 
V.  Mutual  Ins.  Co..  53  Ala.  37. 

The  act  of  April     8,  1873,     converting 
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promissory  notes  payable  in  money  at  s 
designaied  place,  into  negotiable  instru- 
ments governed  by  the  commercial  law, 
has  no  application  to  notes  made  before 
its  passage.  Cook  v.  Mutual  Ins.  Co..  b'i 
Ala.  37. 

The  negoliabilily  of  a  note  executed  in 
a  foreign  stale'will  he  determined  accord- 
ing to  the  common  law,  where  the  stat- 
utes of  such  state  relating  thereto  are  noi 
pleaded.     Holmes  r.  Bank  of  Ft.  Gaines, 

24  So.  9.')9,  130  .-Ma,  493. 

§  100.  Nature  and  Form  of  Instrument. 


An  accepted  sight  draft  for  the  price  of 
a  bale     of  cotton,  with   bill   of  lading 
tached.   indorsed    and    negotiated    by    the 
payee,    is    governed    by    commercial    law. 
Bank  of  Guniersville  v.  Jones  Cotton  Co., 

46  So,  B71,  156  Ala.  525. 

§  lOS.  Promissory  Notes. 

In  General. — Promissory  notes  are,  un- 
der the  common  law,  negotiable  instru- 
ments. Dunn  *.  Adams,  1  .•\la.  527.  35 
Am,  Dec.  43. 

Under  the  statute  of  1813.  promissory 
notes  were  not  negotiable,  except  so  far 
as  to  allow  an  assignee  to  sue  in  his  own 
name.    Smith  v.  Peitus,  1  Stew,  &  P.  107. 

A  note  payable  absolutely  at  a  desig- 
nated bank  for  a  sum  certain,  and  at  a 
definite  time,  is  governed  by  the  coiii- 
merciai  law,  and  negotiable.  First  Nat. 
Bank  v.  Slaughter,  98  Ala.  602,  14  So.  545, 
39  Am.  St.  Rep.  88. 

A  note  reading:  "Mt.  Sterling,  Ala., 
March  9,  1903.  On  December  5,  after 
date,  1  promise  to  pay  B,,  or  order, 
(163,81,  with  cost  of  collection  and  at- 
torney's fee.  Value  received.  Payable 
at  their  oftice,  Mobile,  Alabama,  To  se- 
cure the  payment  of  this  debt,  the  right 
of  exemption  existing  under  the  laws  of 
the  state  of  Alabama  or  any  other  state 
is  hereby  expressly  waived" — possesses 
all  the  elements  of  commercial  paper  un- 
der Code  1896,  §  869,  providing  that 
promissory  notes  and  bonds  payable  in 
money  at  a  bank  or  private  banking  house, 
or  a  certain  place  of  payment  therein  des- 
ignated, and  bills  of  exchange,  are  gov- 
erned by  the  commercial  law.  Dumas  v. 
People's  Bank,  40  So.  964,  146  Ala.  S26, 


A  chattel  mortgage  given  to  secure  pay- 
ment of  the  note  did  not  impair  the  char- 
acter of  the  note  as  commercial  paper. 
Dumas  v.  People's  Bank,  40  So.  964,  146 
Ala,  226. 

A  note  negotiable  under  Code  1876,  § 
3094,  is  not  rendered  nonnegotiable  by 
the  fact  that  it  is  payable  to  the  order  of 
the  maker,  and  by  him  indorsed  in  blank. 
Mayberry  v.  Morris,  62  Ala.  113. 

§  103.    Instnunents    Payable    from 

Particular  Fund. 
.\n  order  directing  the  person  to  whom 
it  is  addressed  to  pay  a  certain  amount 
out  of  any  moneys  he  may  collect  in  a 
certain  action  is  payable  out  of  a  par- 
ticular fund,  and  therefore  not  negotia- 
ble. Waters  v.  Carleton,  4  Port.  SOS. 
cited  in  note  in  35  L.  R.  A,  647. 

S  104.  Certainty  as  to  Place  of  Payment 
.\  note  specifying  no  place  of  payment 
is  not  commercial  paper  as  defined  by 
Code  1896,  §g  869,  870,  and  hence  whether 
transferred  before  or  after  maturity  is  sub- 
ject to  defenses,    Holloway  v.  Darden,  53 

So.  187,  168  Ala,  356, 

Under  Code  1896,  §  869.  providing  that 
a  note  payable  at  a  bank  or  private  bank- 
ing house  or  any  certain  place  of  pay- 
ment is  governed  by  the  commercial  law, 
a  note  not  made  payable  at  a  certain 
place  is  not  governed  by  the  commercial 
law.  Walston  v.  Davis,  40  So.  1017,  146 
Ala.  SIO, 
§    lOS.   Certainty  as  to  Time  of  Payment. 

That  a  note  contains  an  agreement 
that  the  note  is  to  be  extended  six 
months  from  maturity,  if  so  desired  by 
the  makers  and  indorsers,  does  not  ren- 
der it  nonnegotiable.  Anniston  Loan  & 
Trust  Co,  V.  Stickney,  108  Ala.  146,  19 
So.  63. 

The  negotiability  of  a  note  is  not  de- 
stroyed by  a  clause  authorizing  the  payee 
bank  to  appropriate  on  the  note,  whether 
or  not  due,  at  any  time,  at  its  option, 
without  notice  or  legal  proceedings,  any 
money  which  the  maker  may  have  in  the 
bank  on  deposit  or  otherwise,  on  the 
ground  that  the  date  of  payment  is  thereby 
made  uncertain.  Louisville  Banking 
Co.  V.  Gray,  26  So,  205,  123  Ala.  251,  82 
Am.  St.  Rep.  120,  cited  in  note  in  35  L. 
R.  A,,  N.  S.,  393. 
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g    106.    Certainty  as  to  Amount  Payable. 
§   107.  In  General. 

The  negotiability  of  a  note  is  not  de- 
stroyed by  a  clause  authorizing  the  payee 
bank  to  appropriate  on  the  note,  whether 
or  not  due,  at  any  time,  at  its  option, 
without  notice  or  legal  proceedings,  any 
money  which  the  maker  may  have  in  Ihe 
bank,  on  deposit  or  otherwise,  on  the 
ground  that  the  amount  to  be  paid  at 
maturity  is  uncertain.  Louisville  Bank- 
ing Co.  V.  Gray,  36  So.  305,  133  Ala.  251, 
83  Am.  St.  Rep.  120. 
§    108.   Attomeya'  Feea  and  CostB. 

A  stipulation  in  a  note  to  pay  costs 
for  collecting  on  failure  to  pay  at  ma- 
turity does  not  destroy  its  negotiability. 
Montgomery  v.  Crosslhwait,  90  Ala.  553, 
8  So.  498,  24  Am.  St,  Rep.  832,  12  L.  R. 

A.    140. 

A  provision  in  a  note  by  which  the 
maker  agrees  to  pay  the  expenses  of  col- 
lection, including  attorney's  fees,  does 
not  destroy  its  negotiability.  Bledsoe  v. 
City  Nai.  Bank  {Ala.   App.),  60  So.  943. 

Under  Code  1907,  §  495a,  par.  5,  pro- 
viding that  the  sum  payable  by  a  note 
is  a  sum  certain,  a  provision  in  a  note 
for  the  payment  of  costs  of  collection  or 
attorney's  fees  in  case  the  note  is  not 
paid  at  maturity  does  not  affect  its  ne- 
gotiability.   Ex  parte  Bledsoe  {Ala.  App.), 

61  So.  813. 

A  note  payable  absolutely  at  a  desig- 
nated bank,  for  a  sum  certain,  at  a  defi- 
nite time,  is  "paper  governed  by  the  com- 
mercial law,"  which,  if  negotiated  before 
maturity,  is,  under  Code  886,  §  3684,  free 
from  set-ofF  or  recoupment,  though  it 
also  waive  exemptions,  and  provide  for 
attorney's  fees.  First  Nat.  Bank  v. 
Slaughter,  98  Ala.  602,  14  So.  545. 

§  109.  Medium  of  Payment. 

Notes  made  payable  in  "cash  notes" 
are  payable  in  money,  and  negotiable. 
Goading  v.  Britain,  1  Stew.  &  P.  282. 

A  note  does  not  lose  negotiability,  as 
allowing  payment  by  another  note  in- 
stead of  money,  by  a  provision  that,  if 
desired,  the  indebtedness  could  be  ex- 
tended by  the  makers  and  indorsers  giv- 
ing a  new  note.  Anniston  Loan  &  Trust 
Co.  V.  Stickney,  108  Ala,  146,  19  So.  63. 

A  bank  check  payable  in  currency  is 
I  payable  in  money,  and 


is  not  negotiable  paper,  within  the  mean- 
ing of  the  law   merchant.     Mobile  Bank 
V.  Brown,  43  Ala.  108, 
§    110.   Conditions  and  RestrictionB  in  In- 
strument. 

A  note  by  which  the  maker,  four 
months  after  date,  promised  to  pay  at  a 
bank,  to  the  order  of  M.,  a  certain  sum 
of  money,  with  interest  from  maturity  . 
until  paid,  containing  a  waiver  of  exemp- 
tions, etc.,  and  retaining  title  to  certain 
mules,  was  negotiable.  First  Nat.  Bank 
*.   Alexander,  50   So.  45,   161  Ala.   580. 

An  instrument  given  for  the  purchase 
price  of  an  automobile,  by  which  the 
maker  promised  to  pay,  on  or  before  a 
day  specified,  to  the  seller  or  order  a 
specified  sum  with  interest  at  8  per  cent 
payable  at  a  bank  named,  and  also  con- 
taining a  waiver  of  exemption,  and  agree- 
ment to  pay  attorney's  fees,  and  a  pro- 
vision retaining  title  to  the  automobile, 
was  negotiable.  Bledsoe  v.  City  Nat. 
Bank  (Ala.  App.),  60  So.  942. 

Note  for  purchase  price  of  automobile 
held  negotiable  notwithstanding  a  num- 
ber of  collateral  provisions  relative  to  re- 
taining title  to  the  automobile,  etc.  Ex 
parte  Bledsoe  (Ala.  App.),  61  So.  813. 

Provisions  in  note  for  purchase  price 
of  automobile,  for-  the  retention  of  the 
title,  and  that  the  loss  in  case  of  destruc- 
tion should  be  that  of  the  maker  of  the 
note,  held  not  to  amount  to  an  order  or 
promise  to  do  an  act  in  addition  to  the 
payment  of  money,  within  Code  1907,  § 
4962;  the  provision  relative  to  loss  being 
permissible  under  paragraph  3  of  that 
section.  Ex  parte  Bledsoe  {Ala.  App.), 
61   So.  813, 

An  order  directing  the  person  to  whom 
it  is  addressed  to  pay  a  certain  amount 
out  of  any  money  he  may  collect  in  an 
action  at  law  is  payable  on  a  contin- 
gency, and  therefore  not  negotiable. 
Waters  f.  Carleton,  4  Port.  205. 

§  111.  Recitals  and  Provisions  as  to  Col- 
lateral Securities. 
Where  a  note  sued  on  possesses  all 
the  requisites  of  commercial  paper,  be- 
ing made  payable  absolutely  at  a  desig- 
nated bank,  for  a  sum  certain,  and  at  a 
definite  time,  the  fact  that  it  contains  a 
provision  for  the  retention  of  the  legal 
title  to  the  property  for  which  it  is  given 
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as  a  security  for  its  payment,  does  not 
impede  its  circulation  or  impair  its  va- 
lidity as  negotiable  paper.  First  Nat. 
Bank  v.    Slaughter,   98   Ala.    60S,    14    So. 

543,   54S. 

A  note,  secured  by  a  chattel  mortgage, 
attached  thereto,  on  a  cotton  crop,  pro- 
viding for  delivery  to  the  mortgagee  of 
the  entire  crop  as  rapidly  as  it  could  be 
prepared  for  market,  to  be  sold  by  him, 
as  agent  of  the  maker,  and  the  proceeds 
applied  on  the  note,  is  not  negotiable. 
Affirmed  by  a  divided  court.  Commer- 
cial Bank  v.  Crenshaw,  103  Ala.  497,  IS 
So.  741.  cited  in  note  in  32  L.  R.  A.,  N. 
S.,  859. 

§    IIS.   Effect,  as  to  NegotubiUtr,  of  In- 
doraement  or  Other  Transfer. 

A  note  originally  negotiable  continues 
so  in  the  hands  of  an  indorsee,  unless 
restricted  by  indorsement  forbidding  it 
by  the  payee.  Robinson  v.  Crenshaw,  2 
Stew.  &  P.  276. 

A  qualified  indorsement  does  not  affect 
the  negotiability  of  a  note,  but  simply 
qualifies  the  obligation  of  the  indorser. 
Hailey  v.  Falconer,  32  Ala.  536,  cited  in 
note  in  36  L.  R.  A.  118. 

An  indorsement,  "Pay  B.  or  order  for 
account  of  L-,"  is  restrictive,  and  de- 
stroys the  negotiability  of  the  draft. 
People's  Bank  of  Lewisburg  v.  Jefferson 
County  Sav.  Bank,  106  Ala.  S24,  17  So. 
728. 
§    113.   Effect  of  Payment. 

"Until  a  bill  or  note  has  been  paid 
by  the  maker  or  acceptor,  it  has  not  dis- 
charged its  functions,  and  may  be  re- 
issued, after  it  is  due  and  after  it  has 
been  paid  by  an  endorser.  See  Byles  on 
Bills  of  Exchange,  97,  and  Callow  v. 
Lawrence;  3  Manuel  &  Selwyn,  97." 
Kirksey  v.  Bates,  1  Ala.  303,  311. 

A  promissory  note  may  be  reissued  by 
an  endorsee  after  it  is  due,  and  after  it 
was  discounted  in  bank,  and  paid  by  him 
at  its  maturity  with  his  own  funds.  Kirk- 
sey V.  Bates,  1  Ala.  303. 

The  payment  of  a  promissory  note  or 
bill,  will  not  destroy  its  negotiabihty 
when  made  by  the  last  indorser;  or  when 
made  by  a  prior  indorser.  if  the  subse- 
quent indorsements  are  struck  out,  before 
it  is  again  negotiated.  Wallace  v.  Branch 
Bank,  !  Ala.,S65. 


Where  the  maker  of  a  promissory  note 
becomes  the  proprietor  of  it  in  the  regu- 
'ar  course  of  trade  (after  it  had  been  in 
circulation),  it  is  extinguished  ipso  facto. 
Wallace  v.  Branch  Bank,  1  Ala.  S63. 

<B)    TRANSFER  BY  INDORSEMENT. 
S  114.    Indoncment   aa   Inception   of  In- 
stniment. 

S  lis.   Notes   Payable   to   Order  of 

Maker. 

A  promissory  note  payable  to  the  or- 
der of  the  maker  is  of  no  validity  until 
indorsed  by  him.  When  indorsed,  the 
note  becomes  perfect,  and  he  is  liable  as 
maker.    Lea  v.  Branch  Bank,  8  Port.  110. 

The  legsl  title  to  a  bill  or  note  payable 
to  order  can  be  transferred  only  by  In- 
dorsement. Alday  v-  Jamison,  3  Port.  112. 
S  lis.  What  Law  Governs. 

An  indorsement  of  a  promissory  note, 
made  in  the  state  of  Georgia,  must  be 
governed  by  the  law  of  that  state.  Dunn 
V.  Parmeter  &  Co.,  1  Ala.  527. 

§  117.  Formal  Requiutes. 

Where  a  torn  note  has  been  pasted  upon 
another  piece  of  paper,  an  indorsement 
of  the  note  may  be  made  on  such  paper. 
Crutchfield   v.    Easton,    13   Ala.    337. 

B  by  a  contract  in  writing,  transferred 
to  A  a  note  made  by  C,  which  was  past 
due,  stipulating  that  it  should  be  first  paid 
from  the  proceeds  of  certain  lands,  etc., 
which  C  bought  from  B,  and  for  the  sale 
of  which  B  had  filed  a  bill  in  chancery; 
and,  if  the  lands  did  not  bring  enough  to 
cover  the  note  on  the  chancery  sale,  B 
was  to  pay  the  deficiency.  Held,  that  the 
contract,  being  independent  of  the  note, 
could  not  be  treated  as  an  indorsement 
thereof  so  that  B  would  be  entitled  to 
the  rights  of  an  indorser.  Brown  v.  Is- 
bell,  11  Ala.  1009. 

The  indorsement  of  a  receipt  given  by 
an  attorney  for  a  note  placed  in  his  h.inds 
for  collection  will  not  pass  the  legal  title 
to  the  note,  although  the  attorney,  by  an 
indorsement  on  the  receipt,  promised  to 
pay  the  proceeds  when  collected.  Gookin 
V.  Richardson,  11  Ala,  88S,  46  "Am.  Dec. 
232. 

§  118.   Consideration. 
Where  defendants  remit  a  bill,  indorsed 
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by  them,  to  a  correspondent  house,  to 
whom  they  are  indebted,  with  instruc- 
tions to  credit  them  on  account,  and  that 
house  procures  the  bill  to  be  discounted, 
and  credits  the  remitters  with  the  pro- 
ceeds, and  advises  them  of  the  facts,  these 
circumstances  constitute  a  sufficient  con- 
sideration for  the  indorsement  to  enable 
the  correspondent  house  to  maintain  an 
action  on  the  bill,  when  subsequently  paid 
by  them  as  indorsers,  against  the  remit- 
ters. Sheffield  V.  Parmtee,  B  Ala.  889, 
cited  in  note  in  46  L.  R.  A.  704. 

S  lift.   Indoraement  in  BUnk. 

"It  is  well  settled  that  it  is  competent 
for  the  holder  of  paper  indorsed  in  blanlc 
to  insert  the  name  of  the  indorsee.  Ken- 
non  V.  M'Rea,  7  Port.  175,  181."  Ban- 
croft V.  Paine,  15  Ala.  S34,  S3S. 

The  holder  of  a  note  endorsed  in  blank 
may  fill  it  up  with  any  name  he  pleases. 
Agee  V.  Medlock.  2S  Ala.  381. 

Where  a  suit  is  brought  for  the  use  of 
another,  on  a  note  which  at  the  trial  ap- 
pears to  be  indorsed  in  blank  by  several 
indorsers,  and  also  by  the  nominal  plain- 
tiff, the  several  indorsements  may  be 
filled  up  at  the  trial,  so  as  to  correspond 
with  the  declaration,  and  that  of  the  nom- 
inal plaintiff  stricken  out.  Pickett  v. 
Stewart,   12   Ala.   303. 

Where  a  note  is  indorsed  in  blank,  the 
indorsement  will  be  regarded  as  filled  up, 
in  an  action  by  the  holder.  Miller  v. 
Henry,  54  Ala.  180. 

It  is  unnecessary  to  All  up  a  blank  in- 
dorsement, though  the  declaration  alleges 
that  the  note  was  indorsed  to  plaintiff. 
Riggs  V.  Andrews,  8  Ala.  638;  Sawyer  v. 
Patterson,  11  Ala.  523;  Bancroft  v.  Paine, 
15  Ala.  634. 

S  ISO.  Operation  and  Effect  as  to  Title. 
§  ISl.  In  General. 

It  will  be  intended  that  the  payee  and 
indorser  of  a  promissory  note  are  the 
same  person,  where  the  only  difference  in 
the  names  is  the  insertion  of  the  initial 
of  a  middle  name  in  the  indorsement. 
Hunt  V.  Stewart,  7  Ala.  625. 

Thus,  an  indorsement  by  Irvine  P. 
Hunt'of  a  note  payable  to  Irvine  Hunt 
will  be  regarded  as  an  indorsement  by 
the   payee.     Hunt  V.   Stewart,  T  Ala.   525. 
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The  transfer  of  a  due  bill  for  a  valua- 
ble consideration,  by  an  insolvent,  who 
subsequently  indorses  the  same  after  his 
discharge  in  bankruptcy,  vests  the  right 
of  action  thereon  in  the  transferee. 
Smoot  V.  Morehouse,  8  Ala.  370. 

§  ISS.   RcprcKDtative   or    Fiduciuy 

Character  of  Parties. 

The  indorsee  of  a  bill  of  exchange  be- 
longing to  a  firm,  holding  under  the  in- 
dorsement of  one  partner  only,  has  an 
equitable  title,  which,  under  Code,  §  2180, 
will  sustain  an  action  thereon  in  his  own 
name.  Alabama  Coal  Min.  Co.  v.  Brain- 
ard,  3S  Ala.  476. 

A  bill  of  exchange  payable  to  the  draw- 
er's own  order  may  be  properly  indorsed 
by  the  drawer  and  payee  to  executors  as 
such,  and  by  such  indorsement  a  legal 
title  to  the  bill,  and  a  right  of  action 
thereon  against  the  acceptor,  are  vested 
in  the  indorsees' as  executors.  Hart  v. 
Shorter,  46  Ala.  453. 

§  IIS. Conditional     and     Restrictive 

IndorsementB. 
Plaintiff  bank  indorsed  a  draft  to  the 
C.  bank  "for  account  of  plaintiff,  and  the 
indorsee  forwarded  it  to  defendant  bank 
in  a  letter  which  stated  that  it  was  sent 
for  collection  and  credit.  The  C.  bank 
was  indebted  to  defendant  in  a  sum 
greater  than  the  amount  of  the  draft,  and, 
having  collected  the  draft,  defendant 
credited  it  to  the  C.  bank,  and  sent  notice 
thereof  to  the  latter,  which,  on, the  same 
day,  became  insolvent,  defendant  having 
no  knowledge  of  its  failing  condition  be- 
fore sending  such  notice.  There  was  an 
understanding  between  plaintiff  and  the 
C.  bank  that,  when  drafts  sent  by  the 
former  to  the  latter  were  collected,  and 
the  amounts  reported,  and  credited  to 
plaintiff — but  not  before— plaintiff  might 
draw  for  such  amounts.  No  report  was 
made  by  the  C.  bank  of  the  collection  of 
the  draft  in  suit,  nor  was  the  amount 
thereof  ever  placed  to  plaintiff's  credit. 
Held,  that  defendant  was  liable  to  plain- 
tiff for  the  proceeds  of  the  draft,  the  re- 
strictive indorsement  being  notice  of  the 
latler's  ownership.  People's  Bank  v.  Jef- 
ferson County  Sav.  Bank,  106  Ala.  524. 
17  So.  738. 
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(C)       TRANSFER      WITHOUT       IN- 
DORSEMENT. 
§  IM.  Tnuitfer  by  Delivery. 

§  iM. In  Oeneral. 

To  transfer  a  promissory  note  at  tom- 
mon  law  without  delivery,  an  indorse- 
ment on  the  paper  itself,  or  at  least  on 
one  attached  to  it,  is  necessary.  Borum 
V.  King,  37  Ala.  606. 

The  legal  title  to  a  bill  or  note  payable 
to  order  can  be  transferred  only  by  in- 
dorsement. Alday  v.  Jamison,  3  Port. 
113;  Gookin  v.  Richardson,  11  Ala.  S89, 
46  Am.  Dec.  332.  cited  in  note  in  36  L. 
R.  A.  119. 

§     136.     — —     InBtrumentB     Payable     to 
Bearer. 

A  note  payable  to  bearer  may  be  trans- 
ferred by  mere  delivery,  without  indorse- 
ment. Town  of  Brewton  v.  Glass,  23 
So.   916,    116   Ala.   639. 

But,  under  the  act  of  June  30.  1837, 
which  prohibited  a  holder  of  a  note  pay- 
able to  a  person  named,  "or  bearer," 
from  suing  thereon,  unless  indorseil  by 
the  payee,  such  a  holder  could  not  use 
an  unindorsed  note  as  a  set-off  in  an  ac- 
tion against  him  by  the  maker.  Carew 
V.  Northrup,  5  Ala.  367. 

This  statute  had  no  operation  on  notes 
in  existence  at  the  time  of  its  enactment. 
Sprowl  V.  Simpkins.  3  Ala.  51S,  516. 

Before  the  enactment  of  the  act  of 
June  30,  1S37,  a  note  payable  to  a  person 
named  "or  bearer"  passed  by  delivery,  so 
as  to  vest  the  legal  interest  in  the  holder, 
and  authorize  him  to  sue  upon  it  in  hia 
own  name.  Carroll  v.  Mceks,  3  Port.  326. 
See,  also.  Robinson  v.  Crenshaw.  2  Stew. 
&  P.  876. 

A  note  under  seal,  payable  to  A.  or 
bearer,  is  not  transferable  by  delivery, 
so  as  to  enable  the  holder  to  maintain  an 
action  in  his  own  name.  Sayrc  v.  Lucas, 
2  Stew.  359,  20  Am.  Dec.  33.  cited  in  note 
in  35  L.  R.  A.  608. 

§     187.    ^—    Instruments    Indorsed    in 
Blank. 

A   note   indorsed   in   blank   is   transfera- 
ble by  delivery  only.     Carter  v.  Lehman, 
Durr  &  Co.,  90  Ala.  136,  7  So.  735. 
§  128.  Asupiment. 

An  assignment  of  a  note  by  a  separate 


instniment,  without  indorsement  or  de- 
livery of  the  note,  and  without  notice  to 
the  maker,  is  valid  as  between  assignor 
and  assignee.  Planters'  &  Merchants' 
Ins.  Co.  V.  Tunstall,  72  Ala.  142. 

To  constitute  a  holder  of  notes  a  pur- 
chaser for  value,  it  is  not  necessary  that 
the  notes  should  be  delivered  to  him.  if 
they  are  assigned  by  a  separate  instru- 
ment. Boykin  v.  Mobile  Bank,  73  Ala. 
263,  47  Am.  Rep.  40S. 

The  assignment  of  a  note  by  a  sepa- 
rate instrument  without  indorsement  or 
delivery,  is  not  void  for  champerty  or 
maintenance,  though  at  the  tinie  the  note 
is  held  adversely  to  the  assignor.  Plant- 
ers' &  Merchants'  Ins.  Co.  v.  Tunstall,  73 
Ala.  143.  See  the  title  CHAMPERTY 
AND  MAINTENANCE. 

The  transfer  of  negotiable  notes  by 
the  payee,  by  a  separate  assignment,  and 
without  indorsement,  will  not  vest  the 
legal  title  in  the  assignee,  but  is  mvrely 
an  assignment  of  a  chose  in  action.  Hull 
V.  Planters'  &  Merchants'  Bank,  6  Ala. 
761,  cited  in  note  in  17  L.  R.  A.,  N.  S., 
IIOB,  36  L.  R.  A.  118. 

Assignment  Sufficient  to  Transfer  Le- 
gal Title  to  Note. — An  assignment  in 
these  words,  "this  note  has  been  trans- 
ferred to  L.  M.  Guy  by  J.  Weathereby" 
is  sufficient  to  transfer  the  legal  title  to 
the  note  to  Guy,  if  made  by  Weatherby, 
and  being  declared  on  as  such,  is  under 
the  statute  of  this  state,  prima  facie  evi- 
dence of  the  fact,  unless  the  assignment 
is  questioned  by  a  sworn  plea.  Deshler 
*.  Guy,  5  Ala.  186. 

Letter  Held  Not  a  Present  Assignment 
of  Notes. — A  letter  from  a  landlord  to 
third  persons  stated  that  he  wrote  to 
know  about  his  tenant's  rent,  that  most 
of  the  time  he  just  got  a  check  for  it 
when  it  was  due,  and  that  he  thought 
possibly  this  would  suit  them;  that  the 
tenant's  note  was  for  a  certain  amount, 
which  would  be  due  about  a  certain  time, 
and  if  this  suited  them  the  tenant  could 
start  shipping  cotton  to  them  as  soon  as 
he  got  it  out,  and,  as  the  writer  did  not 
care  to  handle  any  cotton,  all  the  rotes 
the  tenant  had  turned  over  to  him,  he 
would  turn  to  them  through  his  banker, 
and  would  see  that  they  turn  their  cot- 
ton   over    to    them    on    the    tenant's    ac- 
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count;  and  that  he  wanted  them  to  do  the 
best  they  could  for  the  tenant  in  price, 
etc.  Held,  that  there  was  nothing 
therein  to  indicate  that  a  present  assign- 
ment of  the  notes  was  thereby  intended. 
Strickland  &  Co.  v.  Lesesne,  160  Ala.  213, 
49  So.  233. 

An  aBsigntnent  made  b7  one  partner,  in 
his  name,  of  a  note  payable  to  the  <inn, 
does  not  transfer  the  legal  interest,  so  as 
to  anthorize  the  assignee  to  sue  at  law  in 
his  own  name;  yet,  as  the  partner's  au- 
thority will  be  presumed,  a  right  to  the 
note    passes    to    the    assignee,    who    may 


I    the 


the 


name   of  the   payees.     Planters'   &  Mer- 
chants' Bank  v.  WiHis.  5  Ala.  770. 

Assignment  by  Indorsee  Who  Has 
Paid  Note. — An  indorsee,  who,  after  ex- 
ecution, and  return  of  "No  properly." 
against  the  maker,  pays  the  note  upon 
judgment  against  himself,  and  takes  it 
up.  can  transfer  a  good  title,  under  which 
his  assignee  can  recover  of  the  maker, 
upon  averment  of  all  these  steps  through 
which  his  title  is  made.  Smith  v.  Harri- 
son, 33  Ala.  706. 

St  1S37,  providing  that  notes  payable 
to  bearer  must  be  assigned  by  the  person 
whose  name  is  mentioned  on  the  face, 
before  suit  can  be  maintained  in  the  name 
of  the  holder,  does  not  apply  to  noti^s  in 
existence  at  the  time  the  statute  was  en- 
acted.    Sprowl  V.  Simpkins,  3  Ala.  515.    * 

The  indorsement  of  a  receipt  given  by 
an  attorney  at  law  for  a  note  placed  in 
his  bands  for  collection  will  not  pass  to 
the  assignee  the  legal  title  to  the  note, 
although  the  attorney,  by  an  indorsement 
on  the  receipt,  promised  to  pay  him  the 
proceeds  when  collected.  Gookin  r. 
Richardson.  11  Ala.  8S9,  46  Am.  Dec.  £32. 

An  agreement  contained  in  the  body 
of  a  note,  purporting  to  he  in  considera- 
tion of  the  hire  of  slaves,  to  return  the 
slaves  clothed  as  slaves  usually  are.  is  not 
assigned  by  the  indorsement  of  the  note; 
nor  can  the  assignee  maintain  an  action 
for  the  breach  of  it  when  suing  for  the 
amount  of  the  note.  Winston  v.  Metcalf. 
6  Ala.  758. 
§  139.  Sale. 

A  sale  of  two  specified  promissory 
notes,  at  a  specified  price,  not  exceeding 
$200.  may  be  so  made  as  to  invest   the 


purchaser  with  the  equitable  title  and 
ownership  of  them,  without  writing,  with- 
out delivery  al  the  time  of  sale,  and  with- 
out the  payment  of  any  part  of  the  price 
at  that  time,  Hudson  v.  Weir,  29  Ala, 
294. 
§  ISO.  Operation  and  Effect  as  to  Title. 

Transfer  for  Collection. — -A  transfer  of 
paper  for  collection  without  indorsement 
does  not  pass  the  title.  Carter  v.  Leh- 
man,  90  Ala.    126,  7    So.   735. 

V.    RIGHTS   AND   LIABILITIES   OH 
INDORSEMENT  OR  TRANSFER. 

(A)     INDORSEMENT    BEFORE    DE- 
LIVERY TO  OR  TRANSFER  BV 
PAYEE, 
§  131,  Nature   and   Construction   of   Con- 
tract in  General, 

An  indorsement  made  by  a  person  not 
a  party  to  the  note  imposes  upon  him  a 
liability  to  his  indorsee  which  is  strictly 
analogous  to  the  liability  upon  a  rei>ular 
indorsement.  The  same  diligence  in  at- 
tempting to  collect  the  note  of  the  maker 
is  required.  Price  v.  Lavender,  38  Ala. 
389. 
^  133,  What   Law  Governs. 

Sureties,  endorsers  and  guarantors  are 
liable  according  to  the  law  of  the  place 
of  their  contract.  Walker  v.  Forbes.  25 
Ala.  139. 

Where  a  note  payable  at  the  Western 
Bank  of  Georgia  was  indorsed  in  Ala- 
bama, the  indorsement  was  governed  by 
the  laws  of  Alabama,  although  the  note 
and  indorsement  were  made  with  th;  in- 
tention that  the  note  should  be  negoti- 
ated and  paid  in  Georgia.  Lowry  v. 
Western  Bank  of  Georgia,  7  Ala.  12(1. 

§  133.  Consideration. 

Where  it  was  averred  in  the  complaint 
that  the  defendants  indorsed  the  note 
sued  on  as  makers  by  agreement  with  the 
payees  at  the  time  the  note  was  executed, 
a  plea  that  there  was  no  consideration 
moving  to  or  from  the  payees  of  the 
note  nor  to  or  from  the  plaintiffs  was  bad, 
since  a  contract  may  be  supported  by  a 
consideration  moving  from  a  third  person 
as  well  as  from  the  promisee.  Carter  v. 
Long,  2a  So.  74,  135  Ala.  280. 

The   contract    of   one   who    indorses   a 
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draft  for  accommodation  of  the  payee 
is  supported  by  the  consideration  which 
moves  to  the  payee  from  the  person  to 
whom  he  negotiates  the  draft.  Ala- 
bama Nat.  Bank  v.  Rivers,  22  So,  580. 
116  Ala.  I,  67  Am.  St.  Rep.  95. 
g  134.  Accommodation  Indorsement, 
g  135.  In  General. 

If  the  maker  gets  an  indorsed  note  dis- 
counted, ihe  transaction,  on  its  face, 
shows  that  it  was  indorsed  for  the  accom- 
modation of  the  maker.  Wallace  v. 
Branch   Bank,  1   Ala.  565. 

If  a  prior  indorser  offer  a  note  to  a 
bank  to  be  discounted  on  his  own  ac- 
count, the  transaction  imports  upon  its 
face  that  the  subsequent  indorsement 
was  made  for  the  accommodation  of  the 
prior  indorser.  Mauldin  v.  Branch  Bank, 
2  Ala.  502. 

§   136.  Accommodation  or   Identifi- 
cation of  Payee. 

The  liability  of  one  who  indorses  a 
draft  for  accommodation  of  the  payee  is 
the  same  as  that  of  a  regular  indorser, 
and  hence  payment  by  the  drawee  is  a 
defense  to  an  action  on  the  indorsement. 
Alabama  Nat.  Bank  v.  Rivers,  22  So.  580, 
116  Ala.  1,  67  Am.  St.  Rep.  95. 

§  137.  Indorsement    Unauthorized,     Fro> 
cured,  by  Fraud,  or  Forged. 

Where  an  accommodation  indorsement 
is  procured  by  the  fraud  of  the  maker 
in  concealing  a  condition  anne:ted  to  the 
prior  indorsement,  the  accommodation 
indorser  is  liable  to  the  payee  who  ac- 
cepts the  note  without  notice  of  such 
fraud  in  payment  of  an  antecedent  debt, 
Marks  v.  First  Nat.  Bank,  79  Ala.  530,  53 
Am.  Rep.  620. 

§    138.    Nature   of   Liability   on    Indorse- 
ment, 
§  13B. As   Indorser, 

An  indorsement  of  a  note  before  its 
delivery  subjects  the  indorser  merely  to 
the  same  obligations  as  an  ordinary  in- 
dorsement, unless  it  is  shown  that  the  one 
making  such  indorsement  did  it  as  a 
maker.  Carrington  v.  Odom,  27  So.  510, 
124  Ala.  529. 

One  who,  tor  the  accommodation  of 
the  maker,  indorses  his  name  on  the  back 


of  a  note  before  it  has  been  indorsed  by 
the  payee,  who  never  puts  it  in  circula- 
tion, is  liable  to  the  payee  as  an  indorser. 
Marks  v.  First  Nat.  Bank,  79  Ala.  550, 
5S  Am.  Rep.  620. 

A  person  who  writes  his  name  in  blank 
on  the  back  of  a  note,  negotiable  and 
payable  in  bank,  before  it  has  been  en- 
dorsed or  put  in  circulation  by  the  payee, 
is  bound  as  though  he  made  a  perfect  en- 
dorsement to  another  person.  Hooks  v. 
Anderson,  58  Ala.  238;  Milton  v.  De 
Yampert,  3  Ala.  64B. 
§  140. As  Surety. 

An  indorser  is  not  a  surety,  within  the 
act  for  the  relief  of  sureties  (Ark.  Dig. 
385),  although  he  became  such  for  the 
accommodation  of  the  maker.  Bates  v. 
Branch  Bank,  2  Ala.  689. 
§  141.  Time  of  Indorsement. 

An  indorsement  of  a  bill  or  note  after 
it  has  been  protested  for  nonpayment  is 
to  be  construed  according  to  the  ir.ten- 
tion  of  the  party  making  it,  and  if  it  be 
clear  that  he  intended  by  the  act  to  bind 
himself  as  a  regular  indorser,  whose  lia- 
bility is  Rxed,  he  may  be  sued  and  a  re- 
covery had  against  him  as  such.  HuUum 
V.  State  Bank,  18  Ala.  805. 
§  14S.  Mode  or  Form  of  Indorsement. 

Where  one  draws  a  bill  of  exchange, 
and  directs  it  to  himself,  he  must  be  re- 
garded as  both  drawer  and  drawee,  so 
that  one  that  writes  his  name  across  the 
face  of  such  a  bill  is  not  an  acceptor,  but 
ar  indorser,  and  consequently  entitled  to 
notice  of  demand,  nonpayment,  and  pro- 
test.    Walton  V.  Williams,  44  Ala.  347. 

§  143.  Indorsement  on  Condition. 

One  who  indorses  a  note  on  the  ex- 
press condition  that  it  shall  not  be  de- 
livered unless  another  signs  as  comaker 
is  not  liable  to  the  payee  taking  it  with- 
out knowledge  of  the  condition,  or  of  the 
forgery  of  the  comaker's  signature. 
Sharp  V.  Allgood,  100  Ala.  183,  14  So.  16. 

Where  an  accommodation  indorsement 
of  a  note  is  made  on  condition  that  it  be 
not  used  until  two  others  have  signed  it 
as  co-sureties,  one  acquiring  the  note 
with  knowledge  of  the  condition  dors  so 
at  his  peril,  where  the  names  of  the  other 
sureties  are  signed  as  successive  indors- 
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ers,  with  nothing  to  show  a  joint  liability 
as  between  themselves.  First  Nat.  Bank 
V.  Dawson,  78  Ala.  67. 

Where  the  indorsement  of  a  bill  of  ex- 
change was  on  condition  that  the  drawer 
placed  under  the  control  of  the  holder 
certain  property,  to  be  sold  by  him,  and 
the  proceeds  applied  to  the  payment  of 
the  bill,  before  the  indorser  should  be 
called  upon,  and  the  holder  agreed  to  do 
so,  it  was  held  that  the  holder  could  not 
recover  of  the  indorser  with'out  first  com- 
plying with  that  agreement,  or  showing 
that  he  had  been  prevented  from  doing 
so  by  the  destruction  of  the  property, 
etc.  State  Bank  *.  Whitlow,  6  Ala.  135. 
§  144.  Diversion  to  Unanthorized  Ptir- 
posc. 

Where  the  proceeds  of  notes  were  used 
in  redeeming  collaterals  pledged  for  a 
debt  of  the  maker,  according  to  the 
agreement  between  him  and  persons  in- 
dorsing the  notes,  and  the  collaterals 
were  delivered  to  the  indorsers  pursuant 
to  the  agreement,  the  mere  fact  of  a  sale 
of  the  notes  to  another  than  the  pledgee 
did  not  constitute  a  fraudulent  diversion 
of  the  notes,  and  a  breach  of  the  agree- 
ment on  which  the  indorsements  were 
obtained.  Bunzel  v.  Maas,  33  So.  56S, 
lie  Ala.  6S. 
§  145.  Order  of  Liability. 

In  the  absence  of  an  express  or  im- 
plied agreement  changing  the  liability  of 
indorsers  inter  se,  they  will  be  bound  to 
pay  in  the  order  in  which  their  names 
appear  on  the  paper;  and  this  although 
they  may  have  indorsed  for  the  accom- 
modation of  the  maker,  or  some  other 
person.  Spence  v.  Barclay,  8  Ala.  S81, 
583;  Brahan  v.  Ragland,  3  Stew.  247; 
Moody  V.  Findley,  43  Ala.  167,  168. 

Where  several  persons  indorse  a  bill 
for  the  accommodation  of  the  drawer,  or 
acceptor,  they  will  be  liable  as  between 
themselves  in  the  order  in  which  they  in- 
dorsed; unless  there  was  some  agreement, 
express  or  implied,  to  be  liable  otherwise. 
Abercrombie  v.  Conner,  10  Ala.  S93. 

A  and  B  signed  as  indorsers  under  the 
name  of  C,  which  was  already  on  the 
paper  being  then  blank,  but  afterwards 
filled  up  and  made  payable  to  A  and  B; 
and  the  indorsements  were  filled,  making 


A  and  B  the  first  indorsers.  The  holder 
of  the  note  recovered  judgments  thereon 
against  C  and  A  and  B.  C  paid  the  judg- 
ment against  him,  and  look  an  assign- 
ment of  the  judgment  against  A  and  B, 
who  filed  their  bill  for  relief  against  it. 
C  showed  that  the  indorsement  in  his 
name  was  a  forgery.  Held,  that  the  judg- 
ment against  C,  although  conclusive  upon 
him  as  to  the  holder  of  the  note,  was  not 
evidence  as  between  him  and  A  and  B, 
they  being  strangers;  that,  whether  the 
signature  of  C  was  a  forgery  or  not,  A 
and  B  had  no  equity  against  him;  that 
their  liability  was  as  first  indorsers;  and 
that  C  was  entitled  in  equity  to  be  sub- 
stituted to  the  judgment  against  them,  on 
payment  of  the  debt.  Brahan  v.  Rag- 
land,  3  Stew.  347,  cited  in  note  in  28  L. 
R.  A.,  N.  S..  1040. 

§  148.  Neceuitjr,  to   Charge  Indorser,   of 
Proceeding   against   Maker. 

Neceasity  of  Suing  Maker. — In  order  to 
hold  an  indorser  for  accommodation,  suit 
against  the  maker  of  the  note  must  have 
been  brought  to  the  first  term.  Bates  v. 
Ryland,  6  Ala.  668. 

Under  Code  1B76,  %%  2112,  3116.  pro- 
viding that,  to  charge  an  indorser  of  cer- 
tain instruments,  suit  must  be  brought 
against  the  maker  at  the  first  court  after 
making  the  indorsement  to  which  suit 
can  be  brought,  to  hold  an  indorser  on  a 
note  payable  "at  call,". which,  by  custom, 
means  on  demand,  suit  must  be  brought 
at  the  first  court  after  the  indorsement, 
not  the  hrst  court  after  demand  for  pay- 
ment. Mobile  Sav.  Bank  v.  McDonnell, 
83  Ala.   595,  4  So.  346. 

A  note  not  indorsed  by  the  payee  was 
indorsed  by  A,  not  a  party  to  the  note, 
and  transferred  by  him  to  B.  In'  an  ac- 
tion brought  in  the  name  of  the  payee, 
for  the  use  of  B,  against  A,  it  was  held 
that  the  action  should  be  commenced 
against  the  maker  at  the  first  term  of 
court  after  the  Tiote  matured.,  unless  he 
is  insolvent.  Jordan  v.  Garnett,  3  Ala. 
610. 

Failure  to  Sue  Maker  before  Action 
Barred  by  LimitationB. — In  case  of  an  in- 
dorsement of  noncommercial  paper  by 
the  payee,  "I  indorse  the  within  until 
paid,"  the  indorser  is  discharged,  if  suit 
be  not  brought  against  the  maker  before 


>v  Google 


Bills  and  Xotics 


§§  146-148 


the   statute   of   linii 


V.  Cooper,  57 
Ala.  560,  cited  in  note  in  18  L.  R.  A.,  N. 
S..  554. 

The  consent  of  the  endorser  of  a  note, 
not  payable  in  bank,  that  auit  may  be  de- 
lajred  against  the  maker,  does  not  dis- 
charge the  other  statutory  condition  re- 
quiring that  the  maker  shall  first  be  pros- 
ecuted to  insolvency.  Bates  v.  Ryland,  6 
Ala.  668,  cited  in  note  in  18  L.  R.  A„  N. 
S..  554. 

Under  Code  1896,  \  894,  subd.  7,  pro- 
viding that  the  holder  of  an  indorsed  con- 
tract is  excused  from  brin(;in((  suit  when 
by  any  act  or  promise  of  the  indorser 
the  plaintiff  is  induced  to  delay  bringing 
the  suit,  it  was  error  to  give  the  general 
affirmative  charge  for  defendant,  in  an  ac- 
tion on  a  note  against  the  indorser,  where 
there  was  evidence  that  defendant  ex- 
pressly promised  lo  pay  the  note  imme- 
diately after  its  maturity,  and  from  time 
to  titne  thereafter:  leaving  it  open  to  in- 
ference that  the  promise  induced  the 
payee  to  forego  suit  against  the  maker. 
Marshall  v.  Bishop.  37  So.  324,  140  Ala. 
206,  cited  in  note  in  IB  L.  R.  A..  N.  S., 
654. 

Effect  of  Insolvency  and  Death  of 
Maker. — Acts  1827-38.  p.  37,  requires,  as 
a  condition  precedent  to  a  suit  against 
the  indorser  of  a  note  not  payable  in 
bank,  that  the  maker  shall  be  prosecuted 
to  insolvency.  Held,  that  the  insolvency 
and  death  of  the  maker  before  the  hcldet 
is  bound  to  bring  suit  against  him  ex- 
cuses the  holder  from  the  condition. 
Bates  V.  Ryland,  6  Ala.  66S. 

A  note  pajrable  "at  call"  is  not  em- 
braced in  the  statutory  exceptions  in 
Code  1878,  §  211S,  providing  that  "on  all 
contracts  assigned  by  writing,  except  bills 
of  exchange  or  other  instruments,  and 
notes  payable  in  money  at  a  bank  or  pri- 
vate banking-house,  or  a  certain  place  of 
payment  therein  designated,  to  charge 
the  indorser  or  assignor,  suit  must  be 
brought  against  the  maker  *  •  *  to 
the  first  court  to  which  suit  can  properly 
Jie  brought."  Mobile  Sav.  Bank  v.  Mc- 
Donnell, 83  Ala.  595.  4  So,  34B,  cited  in 
note  in  18  L.  R.  A.,  N.  S.,  540. 

Guarantf  Not  within  Statute  Relative 
to  Liability  of  Indorsers.— A  guaraniy 


the  words,  "I  bind  myself  to  pay  this  note 
if  T.  M.  L.  [the  maker]  does  not,"  made 
upon  the  back  of  a  note  by  one  not  a 
party  to  it,  is  not  within  the  statute  rela- 
tive to  the  liability  of  indorsers.  Insol- 
vency of  the  maker  fixes  the  liability  of 
the  guarantor  without  suit  against  the 
maker.  Nesbit  v.  Bradford,  6  Ala.  746. 
§  H7.  Extent  of  Liability. 

A  waiver  of  exemptions  contained  in  a 
note  applies  to  persons  who  write  their 
names  on  the  back  of  the  note  with  in- 
tent to  bind  themselves  as  makers.  Eu- 
dora  Mining  &  Development  Co.  v.  Bar- 
clay, 36  So.  113,  122  Ala.  506. 
§  148.  Discharge  of  Indorser. 

See  ante,  "Necessity,  to  Charge  In- 
dorser, of  Proceeding  against  Maker,"  5 
146. 

Where  the  holder  of  a  note  or  bill, 
without  the  indorser's  consent,  gives  time 
to  the  maker,  so  as  to  preclude  himself 
from  suing  the  latter,  the  indorser  is  dis- 
charged. Inge  V.  Branch  Bank  of  Mo- 
bile. 8  Port.  108. 

Agreement  by  Holder  of  Bill  of  Ex- 
chai^e  for  Delay  of  Payment.— Every 
party  to  a  bill  of  exchange  is  in  the  na- 
ture of  a  surety,  for  all  those  whose  lia- 
bility on  the  bill  is  precedent  to  his:  and 
therefore  a  valid  agreement,  entered  into 
by  the  holder  with  such  prior  party  for 
delay  of  payment,  will  be  a  discharge  of 
the  liability  of  all  parties  subsequent  to 
him  on  the  bill.  Abercrombie  v.  Knox, 
ri  Ala.  728,  731. 

"To  produce  this  result,  there  must  be 
an  agreement,  on  sufficient  consideration, 
by  which  the  holder  disables  himself 
from  suing  or  proceeding  to  collect  the 
money;  the  mere  omission  to  sue  or  fail- 
ing to  sue  out  execution,  will  not  iiave 
this    effect."      Abercrombie    v.    Knox.    3 

Wa..    728,   731. 

Agreement  to  Give  Time  to  Acceptor 
of  Bill. — An  agreement  between  the 
holder  of  a  bill  and  the  acceptor  that  the 
holder  will   not   look  to   the  acceptor   for 

payment  of  the  bill  until  the  holder  has 
exhausted,  without  success,  the  legal  rem- 
edies against  the  indorsers,  will  operate 
to  discharge  the  indorser.  Inge  v. 
Branch  Bank.  8  Port.  108. 
But    there    is    no   obligation    to    active 


>v  Google 


§§  148-151 


Bills  ^ 


•  Notes 


353 


diligence  on  the  part  of  the  holdef  in 
suing  the  acceptor,  and  he  may  forbear 
the  employment  of  coercive  measures  as 
long  as  he  chooses,  if  he  does  not  agree 
to  give  time  so  as  to  suspend  his  remedy 
against  the  acceptor,  to  the  prejudice  of 
the  parties  who  are  secondarily  liable. 
Inge  V.  Branch  Bank,  8  Port.  108,  117. 

"It  is  said  there  are  two  points  of 
view  in  which,  agreeing  to  give  time  to 
an  acceptor,  will  discharge  the  indorser. 
According  to  the  one,  the  creditor,  in 
prolonging  the  day  of  payment,  is  con- 
sidered  as  having  disentitled  himself  to 
proceed  against  the  acceptor,  until  the 
time  agreed  to  be  given  has  expired. 
Such  an  agreement  is  inconsistent  with 
the  obligation  of  a  creditor  to  sue  the 
principal  debtor,  at  any  moment  >vhen 
required  by  the  surety  to  do  so;  and  the 
creditor's  voluntary  disablement  of  him- 
self for  the  performance  of  any  obliga- 
tion which  he  is  under  to  the  surety,  dis- 
charges the  latter.  According  to  the 
other,  the  creditor  is  regarded  as  having, 
in  point  of  good  faith  towards  the  debtor, 
obliged  himself  not  to  proceed  against 
the  surety;  because  if  he  were  to  proceed 
against  the  surely,  and  the  surety  to  pay, 
the  surety  would  be  instantly  entitled  to 
his  remedy  against  the  debtor;  and  so, 
through  the  medium  of  the  surety  he 
would  deprive  the  debtor  of  the  time  he 
had  agreed  to  give  him — and  therefore, 
to  preserve  good  faith,  he  will  not  b^^  al- 
lowed to  proceed  against  the  surety. 
English  V.  Darley,  2  Bos.  &  Pul,  ei; 
Boultbee  v.  Stubbs,  18  Ves.  R.  30; 
Maltby  V.  Carstairs,  1  M.  &  R.  562,  note 
— Bowmaker  ».  Moore,  3  Price,  S14.  See, 
also,  Theobold  on  Prin.  &  Surely.  123,  et 
post,  and  180,  et  post— Chitty  on  Bills, 
299,  et  post."  Inge  v.  Branch  Bank,  8 
Port.   108,   116. 

Agreement  by  Bank,  Holder  of  Bill, 
with  Acceptor,  DiBcharging  Indorser. — 
An  agreement  entered  into  by  a  bank, 
the  holder  of  a  bill  of  exchange,  with  the 
acceptor,  that,  if  the  bill  is  not  pai-l  at 
maturity,  his  credit  shall  not  suffer  in 
bank,  will  discharge  an  indorser  on  the 
bill  who  has  no  knowledge  of,  and  does 
not  consent  to,  the  arrangement.  Posey 
v.  Decatur  Bank,  12  Ala.  80S. 

No  Valid  Contract  for  Definite  Exten< 

2  Ala  Dig— 33 


■ion  of  Time  Releasing  Indonen. — 
Where  the  maker  of  an  overdue  note  pro- 
poses to  pay  it  at  a  future  day  in  state 
bonds,  and  the  creditor  agrees  to  the 
proposition,  the  debtor  is  not  bound  to 
deliver  the  bonds.  There  is,  therefore,  no 
valid  contract  for  a  definite  extension  of 
time,  since  both  parties  must  be  bound, 
or  neither,  and  indorsers  are  not  released. 
Branch  Bank  of  Huntsville  v.  Steele,  10 
Ala.  91S. 

§  149.  Rights  of  Indorser. 
§  150. Ab  against  Maker. 

Where  plaintiff  has  recovered  separate 
judgments  against  the  maker  and  in- 
dorser of  a  promissory  note,  the  payment 
of  the  judgment  against  the  indorser  does 
not  annul  that  against  the  maker.  The 
indorser  may,  in  equity,  have  the  advan- 
tage which  it  there  affords  for  his  re- 
imbursement. Lyon  V.  Boiling,  9  Ala. 
463,  44  Am.  Dec.  444. 

Where  there  are  several  accommoda- 
tion indorsers  upon  a  note,  one  of  whom 
is  compelled  to  pay  the  note,  it  is  no  de- 
fense to  an  action  by  him  against  the 
maker  to  recover  the  amount  that  the 
maker,  before  the  note  became  due, 
placed  in  the  hands  of  another  indorser 
Funds  to  pay  the  note.  The  indorsers 
are  not  joint  creditors  or  payees.  Meek 
V.  Black,  4  Stew.  &  P.  374,  cited  in  note 
in  37  L.  R,  A.,  N.  S.,  788. 

Where  a  debtor  sent  a  first  and  second 
bill  of  exchange  to  his  creditor,  who, 
without  authority  of  the  debtor,  altered 
the  second  part  to  an  only  bill  by  drawing 
a  line  through  the  word  "second,"  and 
writing  the  word  "only"  above  it,  and  by 
tearing  off  the  words  "second  of,"  and 
as  thus  altered  It  was  negotiated  by  an 
accommodation  indorser,  who  paid  the 
amount,  he  can  not  recover  the  same  of 
the  drawer.  Fontaine  v.  Gunter,  31  Ala. 
358,  cited  in  note  in  35  L.  R.  A.  470. 

§  ISl. Indorsement  for  Accommoda- 
tion or  Identification  of  Payee. 
Equitable  defenses  to  a  bank  check  are 
not  available  to  the  maker,  as  against  one 
indorsing  for  the  accommodation  of  the 
payee,  in  ignorance  of  such  defenses,  and 
who  has  been  compelled  to  pay  it,  as  he 
occupies     the    position    of    a    bona    fide 
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holder     in     due     course.       Andrews     v. 

Meadow,  31  So.  971,  133  Ala.  448. 

§  isa. As  sEauiBt    Other  Indorsen. 

Where  all  the  indorsers  of  a  bill  are 
accommodation  indorsers,  and  the  last 
two  are  secured  by  a  deed  of  trust,  the 
first  indorser  can  not  have  the  collec- 
tion of  the  bill  enjoined  against  those  se- 
cured, on  the  ground  that  they  refuse  to 
have  the  trust  property  sold  to  pay  the 
bill.  He  can  be  subrogated  to  iheir 
rights  under  the  trust  only  by  paying  the 
bill  Dunlap  v.  Clements,  7  Ala.  539, 
cited  in  note  in  28  L.  R,  A.,  N.  S.,  1040. 
§  1B3.  Contribution. 

"The  doctrine  of  contribution  does  not 
apply  as  between  accommodation  indors- 
ers, unless  there  was  an  express  or  im- 
plied agreement  to  bear  parts  of  the  loss 
as  joint  sureties,  in  the  event  of  the  lia- 
bility of  the  maker,  or  drawer  to  pay." 
Spence  v.  Barclay,  8  Ala.  581,  583;  Bra- 
han  V.  Ragland,  3  Stew.  347. 

Accommodation  endorsers  as  such 
merely,  are  not  liable  as  cosureties  to 
contribution.  To  constitute  that  relation 
between  successive  accommodation  en'- 
doraera,  there  must  be  an  agreement  to 
that  effect  between  them,  or  some  (act 
or  circumstance  must  exist  from  which 
such  an  agreement  can  be  inferred.  Sher- 
rod  V.  Rhodes,  5  Ala.  683. 

Accommodation  drawers,  acceptors, 
and  endorsers,  are  not  made  cosureties 
by  8  3070  of  the  Revised  Code.  There 
must  be  some  agreement,  express  or  im- 
plied, to  be  such,  to  render  them  liable 
aa  such.  Moody  *.  Findley,  43  Ala.  167, 
cited  in  note  in  28  L.  R.  A.,  N.  S.,  1040, 
1042. 

Although  bills  are  drawn  and  indorsed 
for  the  accommodation  of  a  corporation, 
it  is  competent  for  one  party,  when  sued 
for  money  paid,  etc.,  to  show  by  parol 
that  the  agreement  was  to  contribute 
jointly  in  case  of  loss;  and  this  although 
the  names,  as  indorsed  on  the  bills,  in- 
dicate a  different  liability.  Rhodes  v. 
Sherrod,  9  Ala.  63. 

The  circumstance  that  a  party  to  a 
bill,  sued  by  another  party  to  the  same 
bill,  stands  upon  it  as  the  last  indorser, 
is  not  conclusive  that  he  is  not  liable  to 
contribute  otherwise,  when  there  is  evi- 


dence before  the  jury  of  a  collateral 
agreement,  Rhodes  v,  Sherrod,  9  Ala. 
63,  cited  in  note  in  S8  L.  R.  A.,  N.  S., 
1040,  1045. 

A  bill  of  exchange  was  indorsed  by  the 
payee  and  by  M.  and  by  C.  in  the  order 
named.  All  were  accommodation  in- 
dorsers, under  an  agreement  to  contrib- 
ute. The  bill  was  not  paid  at  maturity, 
and  after  due  protest  the  holder  brought 
several  actions  against' the  acceptor  and 
indorspra.  Judgments  were  recovered  in 
these  actions,  and  the  bill  was  thereupon 
fully  paid  by  the  payee,  who  took  an 
assignment  of  the  judgments,  and  sought 
to  enforce  contribution  from  C.  by  an  ex- 
ecution issued  on  the  judgment  against 
C.  Held,  that  payment  by  the  payee  op- 
erated to  discharge  all  the  judgments, 
and  contribution  could  therefore  be  only 
enforced  by  a  separate  action  by  the 
payee  against  C.  Abercrombie  r.  Con- 
ner. 10  Ala.  293,  cited  in  note  in  38  L. 
R.  A..  N.  S..  1040. 

(B)  INDORSEMENT  FOR  TRANS- 
FER. 

g  IM.  Nature  and  Construction  of  Con- 
tract in  General. 

The  indorsement  of  a  negotiable  note 
is  a  separate  and  independent  contract 
that  the  indorser  will  pay  the  note  on 
due  presentment  and  notice  of  dishonor, 
that  the  indorsement  and  signatures  of 
prior  parties  to  the  note  are  genuine,  that 
the  indorsement  is  valid  according  to  its 
purported  effect,  that  the  parties  thereto 
are  competent  to  contract,  and  thai  he 
himself  has  title  and  right  to  transfer. 
Scarbrough  v.  City  Nat.  Bank,  48  So.  68, 

157  Ala.  577. 

The  contract  of  an  indorser  is  condi- 
tional, and  the  conditions  must  be  Strictly 
complied  with  by  the  holder,  to  render 
the  liability  absolute.  Lockett  v.  Howie. 
18  Ala.  613. 

The  indorsement  of  a  promissory  not« 
is  a  sufficient  consideration  for  a  prom- 
ise by  the  indorsee  to  pay  the  indorser 
an  equivalent  sum.  Litchfield  v.  Fal- 
coner, 2  Ala.  280. 
§  15S.  What  Law  Governs. 

The  indorsement  of  a  note  or  bill  is  a 
new,  distinct  contract,  which  is  governed, 
as   to  its   nature,   validity,   interpretation. 
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and  effect,  by  the  law  of  the  state  where 
it  is  made.  Dunn  v.  Adams,  1  Ala.  537, 
35  Am.  Dec.  «;  Walker  v.  Forbes,  2B 
Ala.  139,  60  Am.  Dec.  498. 

St.  1828-29,  defining  the  liability  of  in- 
dorsers  of  promissory  notes,  affect  the 
nature  of  the  contract,  and  not  the  rem- 
edy upon  it  merely,  and,  therefore,  do  not 
apply  to  a  note  indorsed  prior  to  their 
passage.  Blood  good  v.  Cammack.  5 
Stew.  &  P.  276,  cited  in  note  in  18  L.  R. 
A.,  N.  S.,  S40. 

§  156.  Modification  or  ReKiMion  of  Con- 


The  indorser  and  indorsee  may,  by  a 
contract  subsequent  to  the  indorsement, 
rescind  or  modify  the  contract  evidenced 
by  the  indorsement,  and  it  will  control 
the  indorsement,  so  far  as  it  may  con- 
flict with  it.  Young  v.  Fuller,  29  Ala, 
464. 

§  1S7.  Nature  and  Validity  of  Instrument. 
§  19B. Noimegotiable      iMtruments. 

See  post,  "Necessity  to  Charge  In- 
dorser, of  Proceeding  against  Maker."  g 
169. 

"While  there  is  considerable  conflict 
and  confusion  among  the  cases,  as  well 
as  the  text-books,  as  to  the  liability  of 
the  indorser  of  a  nonregotiable  note,  we 
are  disposed  to  follow  the  line  of  deci- 
sions holding  that  the  indorser  of  a  note 
not  negotiable  is  liable  to  the  indorsee 
to  the  same  extent  as  the  indorser  of  a 
negotiable  note  (Byles  on  Bills,  146,  and 
note;  Jones  v.  Fales,  4  Mass,  245;  San- 
ger V.  Stimpson.  8  Mass.  260);  the  only 
distinction  being,  not  as  to  extent  of  lia- 
bility, but  as  to  the  action  of  the  indorsee 
to  fasten  the  liability  after  default  by  the 
maker."  Bank  v.  Sharpe,  162  Ala.  689, 
44  So.  871,  872. 

An  indorser  of  a  nonnegotiable  note  is 
liable  to  an  indorsee  for  value  before  ma- 
turity, notwithstanding  the  maker  can 
not  be  held  liable  because  of  a  failure  of 
consideration.  Bank  of  Luverne 
Sharpe,  44  So.  871,  ISS  Ala.  589. 

An  irregular  indorsement  on  paper 
negotiable  is  not  embraced  by  the  act  of 
1838,  and  the  liability  thereby  created  is 
that  the  indorser  will  pay  it,  if,  by  the 
use   of  proper   diligence,  the  money 


not  be  collected  from  the   maker.     Ful- 
ford  V.  Johnson,  15  Ala.  33S. 

Where  a  nonnegotiable  note  is  trans- 
ferred without  indorsement,  it  can  not  be 
allowed  to  go  to  the  jury  as  evidence  un- 
der the  money  counts  in  a  declaration  in 
the  name  of  the  holder,  withfut  proof  of 
a  promise  to  pay  him  the  note.  Taylor 
V.  Acre,  8  Ala.  491. 
§  IBS.  —  Accommodation  Paper. 

A  blank  indorsement  of  a  note  by  one 
not  a  party  thereto  is,  so  long  as  the  note 
remains  in  the  hands  of  the  payee,  void 
under  the  statute  of  frauds,  as  an  under- 
taking to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  for  which  no 
consideration  was  expressed.  Hood  v. 
Robbins,  98  Ala.  484,  13  So.  574. 
S  ISO.  —  InBtrumentB  Paid  and  Reit- 
■ued. 

When  the  payee  and  indorser  of  a  bill 
of  exchange  regains  possession  of  it  after 
it  has  matured  and  been  dishonored,  and 
reissues  it,  the  nature  and  extent  of  his 
contract  is  a  question  of  fact,  dependent 
on  the  agreement  made  with  his  trans- 
feree, to  be  ascertained  by  the  jury. 
Montgomery  &  E,  R.  Co.  v.  Trebles,  44 
Ala.  26S. 

§  lei.  Nature  of    Liability    on    Indorse- 
ment in  GeneraL 

A  note  not  indorsed  by  the  payee  was 
indorsed  by  A,  not  a  party  to  the  note, 
and  transferred  by  him  to  B.  In  an  ac- 
tion brought  in  the  name  of  the  payee, 
for  the  use  of  B,  against  A,  it  was  held 
that  the  liability  created  was  that  the  in- 
dorser should  pay  the  debt,  if  it  could 
not  be  obtained  from  the  maker  after 
due  diligence.  Jordan  v.  Garnett,  3  Ala. 
610,  cited  in  note  in  18  L,  R.  A.,  N.  S., 
542. 
§  m.  Mode,  Form,  or    Purpose  of    In- 

dorsement. 
§  163. Special  Indorsement. 

An  indorsement  of  a  promissory  note 
before  due  in  these  words,  "For  value  re- 
ceived this  28th  Feb.,  1850,  I  transfer 
unto  J.  P.  H.  all  my  right  and  title  in 
the  within  note,  to  be  enjoyed  in  the 
same  manner  as  may  have  been  by  me," 
discharges  the  indorser  of  personal  lia- 
bility.   Hailey  v.  Falconer,  32  Ala.  53S. 
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An  indorsement  of  a  note  by  the  payee 
thus,  "For  value  received,  I  indorse  thi 
within  note  to  H.  &  B.,  and  warrant  th> 
payment  of  the  same,"  does  not  impose 
an  unconditional  liability,  but  only  in  the 
event  that  the  maker  is  unable  to  pay. 
Douthitt  r.  »Hudson,  4  Ala.  110. 


RcBtricdve  In- 


g  164. Conditional  c 

dorsement. 
A  restrictive  indorsement  by  the  payee, 
after    acceptance,    does    not    render    him 
liable  thereon  to  a  remote  indorsee,     Er- 
skine  v.  McLendon,  1  Stew.  30, 

By  the  indorsement  of  a  promissory 
note,  the  indorser  was  to  be  liable, 
"should  the  maker  fail."  Held,  that  the 
effect  of  this  indorsement  was  different 
from  a  general  one,  and  must  be  specially 
declared  on;  the  word  "fail"  being  equiv- 
alent to  the  insolvency  of  the  principal. 
Davis  V.  Campbell, 
Where  a  special 
imposed  the  obligation  of  trying 
lect  the  amount  from  one  of  the  makers 
as  a  prerequisite  to  the  liability  of  thi 
indorser,  such  obligation  is  fulfilled  by  ; 
suit  brought  by  the  indorsee  against  such 
maker,  within  a  reasonable  lime,  in  the 
state  where  he  resided,  although  by  mis- 
take the  suit  was  not  brought  in  the 
proper  name.  Brown  v.  Johnson,  48  Ala. 
20H,  cited  in  note  in  18  L.  R.  A.,  N.  S.. 
562. 

Plaintiff  bank  indorsed  a  draft  to  the 
C.  Bank  "for  account  of  plaintiff,  and 
the  indorsee  forwarded  it  to  defendant 
bank  in  a  letter  which  stated  that  it  was 
sent  for  collection  and  credit.  The  C. 
Bank  was  indebted  to  defendant  in  a  sum 
greater  than  the  amount  of  the  draft,  and, 
having  collected  the  draft,  defendant 
credited  it  to  the  C.  Bank,  and  sent  no- 
tice thereof  to  the  latter,  which, 
same  day,  became  insolvent,  defendant 
having  no  knowledge  of  its  failing 
dition  before  sending  such  notice.  T 
was  an  understanding  between  plaintiff 
and  the  C.  Bank  that,  when  drafts  sent 
by  the  former  to  the  latter  were  collected, 
and  the  amounts  reported,  and  credited 
to  plaintiff — but  not  before— plaintiff 
might  draw  tor  such  amounts.  No  re- 
port was  made  by  the  C.  Bank  of  th^  col- 
lection of  the  draft  in  suit  nor  was  the 
:  thereof  ever  placed  to  plaintiff's 


credit.  Held,  that  defendant  was  liable 
to  plaintiff  for  the  proceeds  of  the  draft, 
the  restrictive  indorsement  being  notice 
of  the  tatter's  ownership.  People's  Bank 
of  Lewisburg  *,  Jefferson  County  Sav. 
Bank,  106  Ala.  584,  17  So.  738. 

Where  defendant,  payee  of  a  note,  in- 
dorses it  for  a  limited  amount,  he  can 
not  be  held  liable  for  attorney's  fees,  pro- 
vided for  in  the  note,  in  addition  to  the 
amount  indorsed.  Cole  v.  Tuck,  108  Ala. 
337,   19  So.   377. 

§  IW. Indorsement    for   Collectioii. 

Where  the  holder  of  a  note  for  collec- 
tion, having  bound  himself  by  written 
to  account  for  it  to  the  owner, 
judgment  on  it  in  bis  own  name, 
ind  by  private  agreement  with  the  sheriff, 
after  sale  under  execution,  takes  the 
property  at  the  purchaser's  bid.  he 
thereby  becomes  liable  to  the  owner  of 
the  note  for  the  amount  in  money.  Hud- 
son V.   Crow,   26  Ala.   51S. 

Where  the  holder  of  a  note  for  collec- 
tion having  bound  himself  by  written 
to  account  for  it  to  the  owner, 
judgment  on  it  in  his  own  name, 
and,  by  private  agreement  with  the  sher- 
iff after  sale  under  execution,  takes  the 
property  at  the  purchaser's  bid,  he  being 
thereby  rendered  liable  lo  the  owner  of 
the  note  for  the  amount  in  money,  he  is 
not  entitled  to  a  deduction  for  expenses 
incurred  by  him  in  pursuing  defendant 
in  execution,  who  had  secretly  left  the 
country,  taking  his  property  with  him, 
when  such  expenses  are  not  shown  to 
have  been  necessarily  incurred,  nor  to 
been  such  as  the  bailor  would  be 
bound  to  pay.  Hudson  v.  Crow,  26  Ala. 
516. 

§  IM. Indorsement    with    Ouannty. 

An  indorsement  of  a  note,  overdue,  in 
these  words,  "I  assign  and  guaranty  the 
payment  of  this  note,  waiving  demand 
and  notice,"  la  not  an  absolute  and  un- 
conditional promise  to  pay  the  amount  of 
the  note  presently.  The  effect  of  th:  in- 
dorsement is  that  the  indorser  is  liab'e  on 
the  indorsement,  on  the  ascertainment  of 
the  fact  of  the  inability  of  the  maker  to 
pay.  Grannis  v.  Miller,  1  Ala.  471. 
§  147.  Express  and  Implied  WamntiM. 
A   party   indorsing  a   promissory   note 
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impliedly  affirms  its  genuineness,  as  well 
as  that  oE  all  previous  indorsements;  and 
though  his  indorsee,  in  declaring  against 
him,  may,  in  usual  form,  allege  the  mak- 
ing of  the  note,  and  its  indorsement  to 
the  defendant,  yet  he  can  not  be  required 
to  prove  it.  Woodward  *,  Harbin,  1 
Ala.  104. 

The  payee  of  a  forged  check,  who  in- 
dorses it,  and  receives  full  value  there- 
for, guaranties  its  genuineness;  and  as  to 
him  the  indorsee  is  under  no  obligation 
to  discover  that  it  is  forged,  and  may 
recover  6ack  the  money  so  paid.  Bir- 
mingham Nat.  Bank  v.  Bradley,  103  Ala. 
109,  IS  So.  440,  cited  in  note  in  10  L.  R- 
A.,  N.  S.,  71. 
§  168.  Time  When  Liability  Attaches. 

The  liability  of  an  indorser  is  complete 
whenever  the  indorsee  has  exhausted  his 
remedy  against  the  maker,  Locke  it  v. 
Howze,   18   Ala.   613. 

§   168.   Neceuity  to   Charge   Indoncr   of 
Proceeding  againBt  Maker. 

All  Remedies  Must  be  Exhausted 
against  Maker. — Under  the  statut-^  of 
182S,  all  remedies  must  be  exhausted 
against  the  maker  before  the  indorser 
can  be  held  liable.,  Chapman  v.  Arring- 
ton,  3  Stew.  480. 

The  liability  of  an  indorser  is  complete 
when  the  indorsee  has  exhausted  his  i*em- 
edies  against  the  maker.  Lockett  v. 
Howze,  18  Ala.  613. 

The  receipt  of  a  note  before  its  maturity, 
upon  which  there  is  a  solvent  indorser, 
as  collateral  security  for  the  payment  of 
a  debt,  imposes  on  the  creditor  the 
necessity  of  doing  those  acts  which  will 
preserve  the  liability  of  the  indorser,  and 
if  he  fails  to  do  so,  and  the  maker  is 
insolvent,  he  is  responsible  for  the  in- 
jury thereby  sustained,  to  the  person 
from  whom  he  received  it.  Russell  v. 
Hester.  10  Ala.  535,  cited  in  note  in  18 
L.  R.  A.,  N.  S.,  553,  68  L.  R.  A.  487. 

Contract  of  Indorser  Conditional.— 
Under  Si.  1838,  providing  that,  in  order 
to  hold  an  indorser,  recovery  shall  be 
had  against  the  maker  by  suit  prosetiited 
as  soon  as  may  be  after  the  maluri'y  of 
the  indorsed  paper,  the  contract  of  the 
indorser  is  conditional,  depending  upon 
the    performance    of    the    conditions    im- 


posed by  the  statute.  Ivey  v.  Sanderson, 
6  Port.  420. 

Diligence  Required  of  Indorsee. — Under 
Code  1896,  §  803,  providing  that  on  all 
contracts  not  governed  by  commercial 
law,  to  charge  the  indorser,  suit  must, 
on  default,  be  brought  against  the  maker 
within  a  fixed  time  after  default,  and  § 
893,  providing  that  the  time  for  bringing 
suit  may  be  extended  or  waived  by  the 
indorser,  and  section  894,  providing  that 
the  indorsee  shall  be  excused  from  bring- 
ing suit  for  the  reasons  therein  prescribed, 
an  indorsee,  to  charge  an  indorser,  is 
bound  to  exercise  the  diligence  required 
to  first  recover  of  the  maker,  unless  there 
be  a  waiver  by  the  indorser,  or  show  an 
excuse  for  not  doing  so.  Bank  of  Luverne 
f.  Sharpe,  44  So.  871,  152  Ala.  589,  cited 
in  note  in  18  L.  R.  A.,  N.  S.,  564. 

When  the  note  of  a  third  person  is 
assigned  by  an  irregular  indorsement,  in 
consideration  of  a  pre-existing  debt,  due 
from  the  indorser  to  the  indorsee,  plain- 
tiff, whether  he  sues  on  the  indorsement 
or  the  pre-existing  debt,  is  equally  bound 
to  show  proper  diligence  in  endeav,jring 
to  collect  the  note  from  the  maker.  Ful- 
ford  V.  Johnson,  15  Ala.  385. 

Titat  of  Bringing  Suit  against  Maker.— 
In  the  case  of  an  irregular  indorsement 
of  nonnegotiable  paper,  to  constitute  such 
diligence  as  will  bind  the  indorser,  the 
maker  must  be  sued  to  the  first  court 
after  the  maturity  of  the  paper,  unless 
it  is  dispensed  with  by  the  insolvency  of 
the  maker,  or  some  such  valid  reason, 
Fulford  V.  Johnson,  15  Ala.  385. 

It  a  note  for  more  than  $50  is  indorsed 
and  delivered  by  the  holder  to  a  third 
person,  suit  must  be  brought  against  the 
maker  to  the  first  circuit  or  eounly  court 
to  which  he  can  be  sued,  next  after  the 
maturity  of  the  note;  and  if  the  indorsee 
remits  a  part  of  the  demand,  so  s-s  to 
bring  it  within  the  jurisdiction  of  a  jus- 
tice of  the  peace,  a  suit  in  a  justice's  court, 
though  prosecuted  to  a  return  of  "No 
property,"  is  insuflficient  to  charge  the 
indorser.  Fulford  v.  Johnson.  15  Ala. 
385. 

The  fact  that  an  indorser  of  a  note 
was  previously  liable  to  the  one  to  whom 
he  indorsed  it  does  not  entitle  the  latter 
against   the  indorser   without 
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showing  thai  he  brought  suit  against  the 
maker  in  the  first  court  to  which  suit 
could  be  brought,  which  was  neees^iary 
to  charge  an  indorser.  Bradford  v.  Hag- 
gerthy.  ii  Ala.  698. 

Code,  §  1S43,  prescribing  the  term  of 
court  to  which  an  indorser  of  a  uole 
must  sue  the  maker  in  order  to  hold  in- 
dorsers,  is  not  a  statute  of  limitation 
within  the  meaning  of  the  ordinance  of 
Sept.  21.  ISGS,  suspending  the  statute  of 
limitation.  McDaniel  V.  Dougherty,  42 
Ala.   S06. 

AcUoa  Must  Be  Prosecuted  to  Retuni 
of  Execution  "No  Propeily  Found" — In 
order  to  hold  an  indorser  on  an  indorse- 
ment in  this  state,  there  must  have  been 
suit  against  the  maker,  and  a  return  '.'.  no 
property  found  in  the  absence  of  a  talid 
excuse  for  not  bringing  suit.  Woodward 
V.  Harbin,  1  Ala.  104;  Howze  v.  Perkins, 
s  Ala.  286.  cited  in  note  in  18  L.  R.  A., 

N.    S..    549. 

Under  St.  IR39  (Aik.  Dig.  330),  in  order 
to  sustain  an  action  against  an  indorser 
of  a  bill  single,  not  payable  and  nego- 
tiable at  bank,  an  action  must  be  pros- 
ecuted against  the  drawer  to  return  of 
execution  "No  property  found."  which 
return  must  be  made  before  the  com- 
mencement of  the  suit  against  the  in- 
dorser, and  it  is  not  sufficient  that  it  is 
before  judgment  merely.  Riddle  v. 
Rourke,  1  Ala.  394,  cited  in  note  in  18  L. 
R.  A.,  N.  S.,  S49. 

The  return  by  the  sheriff  of  "No  prop- 
erty," to  an  execution  at  the  suit  of 
the  indorsee  against  the  maker  of  a  note, 
is  conclusive  to  fix  the  liability  of  the 
indorser,  where  the  other  requisitions  of 
the  statute  have  been  complied  with. 
Reese  v.  White.  2  Ala.  306,  cited  in  note 
in  18  L.   R.  A.,   N.  S..  548. 

Statutory  Requirement  Not  Sufficiently 
Complied  with  to  Charge  Indorser. — The 
return  of  non  est  inventus  by  a  constable 
on  a  warrant  against  the  maker  of  a 
promissory  note,  the  same  day  on  which 
it  is  issued,  is  not  sufficient  to  charge  an 
indorser,  under  the  statute,  which  requires 
the  holder  of  a  promissory  note  for  ; 
sum  not  exceeding  $S0  to  sue  the  makei 
within  thirty  days  after  it  becomes  due. 
and  use  due  diligence  to  recover  tl"* 
;    of   him,   in    order    to   charge    thi 


indorser.  Cavanaugh  v.  Tatum,  *  Stew. 
&  P.  204,  cited  in  note  in  IB  L.  R.  A,, 
N.    S..   546. 

The  mere  circumstance  that  die  maker 
of  a  note  not  negotiable  has  a  set-otT 
against  the  payee  does  not  dispense  with 
the  necessity  for  the  indorsee  to  sue  to 
the  first  court,  in  order  to  charge  an  in- 
dorser who  is  not  the  payee.  Hagerthy 
V.  Bradford,  9  Ala.  567. 

Effect  of  Insolvency  of  Maker.— In  an 
action  by  the  holder  against  the  indorser 
of  a  note  not  negotiable,  the  *  insolvency 
of  the  maker  is  not  a  sufficient  excuse 
for  failing  to  procure  a  return  of  "No 
property"  on  an  execution  against  him. 
Bishop  V.  Bradford,  16  Ala.  769,  cited  in 
note  in  18  L.  R.  A..  N.  S.,  547. 

Suit  Impossible  or  Impracticable, — 
The  law  requiring  a  suit  against  the 
maker  to  first  court  after  due,  and  re- 
turn of  nulla  bona  to  an  execution  thereon, 
in  order  to  charge  the  indorser,  does  not 
contemplate  cases  where,  from  absence 
from  the  stale,  his  absconding,  or  other 
cause,  it  is  impossible  or  impracticable  to 
bring  suit.  Roberts  v.  Kirkpatrick,  5 
Stew.  &  P.  98,  cited  in  note  in  18  L.  R. 
A.,  N.  S.,  563. 

Maker  a  Nonresident. — Where  at  the 
time  of  the  execution  and  indorsement  of 
a  note,  and  from  then  continuously  to  the 
institution  of  a  suit  against  the  indorser, 
the  maker  has  been  a  nonresident,  it  is 
not  necessary,  in  order  to  charge  the 
indorser,  that  a  suit  against  the  maker 
be  brought  at  the  first  term  of  court. 
Bradley  v.    Patton,   51   Ala.  108. 

Failure  to  sue  the  maker  is  excused 
where  the  maker  was  when  the  note  was 
executed,  and  still  is,  a  nonresident  and 
notoriously  insolvent.  Miller  r.  Mcln- 
tyde,  9  Ala.  638. 

Acts  1828  and  1829.  requiring  the  in- 
dorsees of  negotiable  paper  to  sue  the 
maker  thereof  to  the  first  court  after  due, 
in  order  to  charge  an  indorser,  does  not 
embrace  a  case  where  the  maker  has  re- 
moved beyond  the  jurisdiction  of  the 
courts  of  the  state,  and  so  remains  dur- 
ing the  period  which  he  may  be  sued. 
Woodcock  V.  Campbell,  2  Port,  456,  ,;ited 
in  note  in  18  L.  R.  A.,  N.  S.,  580. 

If  the  maker  of  a  note  resides  out  of 
the  state  when  the  endorsement  is  made. 
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and  this  fact  is  known  to  the  endorsee, 
he  can  not  maintain  an  action  against 
his  endorser  without  averring  some  dili- 
gence to  obtain  the  sum  due  from  the 
maker.  Brislow  v.  Jones,  1  Ala.  159, 
cited  in  note  in  18  L.  R.  A.,  N.  S.,  561. 

In  an  action  against  the  Endorser  of  a 
note  which  was  indorsed  while  the  maker 
was  a  nonresident,  if  plaintiff  allege  that 
the  maker  is  a  nonresident,  as  an  excuse 
for  not  suing  him,  the  court  will  not  pre- 
sume that  the  plaintiff  was  ignorant  of 
the  maker's  place  of  residence  at  the  time 
of  indorsement.  Bristow  v.  Jones,  I  Ala. 
159. 

Iiiabilit]r  to  AKertain  Reudence  of 
Maker. — In  order  to  fix  the  liability  of 
the  indorser  of  a  note  not  negotiable  at 
a  bank.  Aiken's  Dig.  329.  330,  requires 
the  holder  to  sue  the  maker  in  the  county 
of  his  residence  at  the  first  court  at  which 
suit  can  properly  be  brought  after  the 
note  falls  due.  Held,  that  where  the 
holder  was  ignorant  of  the  maker's  resi- 
dence, and  could  not  ascertain  it  by  the 
exercise  of  reasonable  diligence  in  time 
to  sue  at  the  first  court,  the  indorser  will 
not  be  discharged  by  such  failure,  Lind- 
say V.  Williams,  17  Ala.  229. 

Where  Writ  Sued  Out  against  Maker 
Is  Returned  "Not  Found."— Where  a  writ 
is  sued  out  by  the  holder  of  a  note  against 
the  maker  at  the  first  term  after  the  note 
became  due,  which  is  returned  "Not 
found,"  it  is  sufficient,  in  order  to  hold 
the  indorser,  to  sue  out  a  new  writ  at 
the  next  subsequent  term,  and  the  old 
writ  need  not  be  kept  alive,  under  the 
statute.  Pearson  v.  Mitchell,  2  Ala.  736. 
cited  in  note  in  18  L.  R.  A.,  N.  S.,  542. 

Maker  Having  No  Known  Place  of 
Residence  in  State.— Under  Code,  §§ 
1543,  1548,  providing  that  the  holder  of  a 
note  must  sue  the  principal  before  he  can 
hold  the  indorser,  no  suit  need  be  broiight 
against  a  maker  who  has  no  known  place 
of  residence  within  the  slate,  even  though 
occasionally  he  is  here  on  a  visit.  Gog- 
gins  V.  Smith,  35  Ala.  683,  cited  in  note  in 
18  L.  R.  A.,  N.  S.,  562. 

The  mere  absence  of  the  maker  from 
the  county  will  not  excuse  the  prosecu- 
tion of  a  suit  against  him  to  a  return  of 
nulla  bona,  in  order  to  charge  the  in- 
dorser,  if   he   has   a   known    residence    in 


any  part  of  the  state.  Roberts  v.  Kilpat- 
rick.  6  Stew.  &  P.  96. 

Where  the  maker  of  a  note  removed 
from  the  county  a  few  days  before  suit 
was  brought,  but  it  does  not  appear  that 
such  removal  was  open  and  notorious,  or 
known  to  the  plaintiff,  or  that  the  maker 
became  a  freeholder  in  the  county  to 
which  he  removed,  or  exempt  from  suit 
in  the  county  in  which  the  action  was 
brought,  the  suing  out  of  a  writ  of  attach- 
ment in  the  county  from  which  the  re- 
moval was  made,  and  a  return  thereof 
of  nulla  bona,  was  sufficient  to  charge 
an  indorser.  Weed  v.  Brown,  13  Ala. 
449.  cited  in  note  in  18  L.  R.  A.,  N.  S., 
548. 

Where  a  writ  is  properly  sued  out 
against  the  maker  of  a  note,  and  execu- 
tion issued  on  the  judgment  in  the  cause 
returned  nulla  bona,  it  is  sufficient  to 
charge  the  indorsers,  though  after  the  in- 
stitution of  the  suit  the  maker  removed 
to  another  county.  Weed  v.  Brown,  13 
Ala.  449. 

The  absence  of  the  holder  of  a  note 
from  the  state  constitutes  no  excuse  for 
the  failure  to  sue  the  maker,  according 
to  the  provisions  of  the  statutes  of  1888 
and  1829,  to  the  first  term  of  court  to 
which  a  writ  may  be  made  returnable. 
Rathbone  v.  Bradford,  1  Ala.  312,  cited 
in  note  in  18  L.  R.  A.,  N.  S.,  S63. 

Note  Payable  Out  of  State.— Where 
an  indorsement  was  made  tn  this  state, 
the  fact  that  the  note  was  pajrable  out  of 
the  state  does  not  excuse  suit  against 
the  maker  in  order  to  hold  the  indorser. 
Howze  V.   Perkins,  5  Ala.  386. 

Effect  of  Continuance  of  Causer- 
After  suit  begun  by  the  holder  against 
the  maker  to  the  first  term  of  court  after 
the  note  falls  due,  the  continuance  of  the 
cause  by  consent  or  other  legal  delay  of 
the  trial  is  not  such  an  improper  suspen- 
sion of  the  remedy  against  the  maker  as 
will  discharge  the  indorser.  Hays  v.  My- 
rick.  47  Ala.  335,  cited  in  note  in  IB  L.  R. 
A..  N.  S..  545. 

In  assumpsit  against  the  maker  and  in- 
dorser of  a  promissory  note,  if  the  case 
is  continued  as  to  the  maker  final  judg- 
ment by  default  can  not  be  rendered 
against  the  indorser.  Chapman  v.  Ar- 
rington,  3  Stew.  480. 
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The  omission  by  an  indorsee,  for 
nearly  two  years,  to  sue  out  an  alias  exe- 
cution upon  a  judsment  obtained  by  him 
gainst  the  maker,  the  sheril?  having 
failed  to  return  the  original  execution,  in 
the  absence  of  any  excuse  for  such  neg- 
lecl,  discharges  the  indorser  from  liabil- 
ity. Bradford  v.  Bishop,  14  Ala.  517,  i:ited 
in  note  in  18  L.  R.  A.,  N.  S..  547. 

Effect  of  Verdict  in  Suit  Against  Maker. 
—When  an  indorsee  sues  the  maker  of 
an  indorsed  note,  and  notifies  the  indorser 
of  the  pendency  of  the  suit,  or  ad- 
vises him  of  any  defense  interposed,  this 
will  make  the  verdict  conclusive  against 
the  indorser,  if  the  maker  is  discharged, 
and  it  can  not  be  controverted  when  the 
indorser  is  sued,  Hagerlhy  v.  Bradford, 
9  Ala.  S67. 

Where  the  suit  against  the  maker  was 
determined  in  his  favor,  it  must  appear, 
in  order  to  hold  the  indorser,  that  the 
judgment  was  upon  the  merits.  Murphy 
i:  Gee.  9  Ala.  276. 

The  word  "waive,"  as  used  in  the  stat- 
ute <Rev.  Code,  §S  18S1,  18S3)  providing 
tliat  the  time  for  bringing  a  suit  on  a  prom- 
issory note  may  be  extended  or  waived 
by  consent  of  the  indorsers.  does  not 
mean  that  the  suit  is  waived,  but  only  the 
time  for  bringing  it.  The  suit  must  still 
be  brought  during  the  running  of  the 
statute  of  limitations.  Walker  v.  Wig- 
ginton,  50  Ala.  679. 

If  the  indorser  waive  suit  against  the 
maker  of  a  promissory  note  to  the  first 
court,  apprehending  there  was  not  time 
after  the  indorsement  to  bring  suit  to  the 
next  succeeding  court  in  the  county  of 
the  maker's  residence,  the  statutory  ob- 
ligation on  the  indorsee  is  not  revived. 
It  is  only  necessary  to  prosecute  to  in- 
solvency at  some  time  after  the  expira- 
tion of  the  period  of  the  stipulated  de- 
lay. Lodor  V.  Gayle,  39  Ala.  412,  cited 
in  note  in  18  L.  R.  A.,  N.  S..  554, 

Where  the  payee  of  a  note,  not  pay- 
able in  bank,  assigns  it  for  value,  and 
binds  himself  "for  the  payment  of  the 
same  until  paid,"  the  necessity  of  suit 
against  the  maker  at  the  first  court  to 
which  the  suit  can  be  brought  is  thereby 
waived,  and  his  liability  is  complete 
whenever  the  indorsee  shall  have  ex- 
hausted   hfs    legal     remedy     against     the 


maker.  Lockett  v.  Howze,  18  Ala.  613, 
cited  in  note  in  18  L.  R.  A.,  N.  S.,  554. 

An  indorsement  of  a  nonnegotiable 
note  in  these  words,  "For  value  received,' 
I  indorse  the  within  note  to  B.  W.,  and 
waive  suit  to  be  brought  to  the  next  term 
of  the  circuit  court,  when  suit  should  be 
brought,"  is  an  absolute  and  uncondi- 
tional waiver  of  the  time  of  bringing  suit 
against  the  maker,  and  does  not  impose 
on  the  indorsee  the  duty  of  bringing 
suit  to  the  second  ensuing  term  (Rev. 
Code,  §§  1851,  1853);  but  he  must 
nevertheless  bring  suit  against  the  maker 
before  the  statute  of  limitations  has  ef- 
fected a  bar,  and  prosecute  it  to  insol- 
vency. Walker  v.  Wigginton,  50  Ala.  579, 
cued  in  note  in  18  L.  R.  A.,  N.  S.,  554. 

Under  Code,  §  894,  providing  that  a 
holder  of  a  note  is  excused  from  bring- 
ing the  suit  required  by  §  892  at  the  next 
term  of  court  after  the  maturity  of  the 
note  against  the  maker,  in  order  to  fix 
the  liability  of  the  indorser.  when  by  any 
act  or  promise  of  the  indorser  the  plain- 
tiff is  induced  to  delay  bringing  such  suit, 
where  delay  has  been  so  induced  an  ac- 
tion may  be  maintained  against  the  in- 
dorser, without  suing  the  maker,  at  any 
time.  Brown  v.  Fowler,  32  So.  584.  133 
Ala.  310. 

An  indorser  of  a  note  wrote  on  the 
back  of  it:  "I  bind  myself  and  my  rep- 
resentatives not  to  take  advantage  of  the 
statute  by  which  indorsers  are  relieved 
from  liability  after  the  first  court  ensu- 
ing the  maturity  of  the  note."  Held,  in 
an  action  against  such  indorser,  that  such 
writing  was  unambiguous,  and  its  terms 
could  not  be  varied  by  parol  proof.  Fos- 
ter f.  StafiEord,  14  Ala.  714. 

The  true  interpretation  of  such  con- 
tract was  that  the  indorser  dispensed 
with  the  bringing  of  suit  to  the  first  court 
to  which  it  might  be  brought,  and  with 
the  prosecution  of  the  maker  to  insol- 
vency, as  required  by  the  statute  of  1838 
(Clay's  Dig.  383.  §  12),  which  is  the  only 
statute  applicable.  Foster  v.  Stafford.  14 
Ala.  714,  cited  in  note  in  18  L.  R.  A.,  N. 
S.,  554. 

Form  of  Indorsee's  Consent  to  Delay 
in  Bringing  Suit. — The  provision  of  the 
act  of  1828  requiring  the  written  consent 
of  the  indorser.  to  authorize  delay  in  the 
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indorsee  in  suing  tlie  maker  of  a  note, 
applies  only  where  the  sum  due  does  not 
exceed  $50.  In  other  cases  a  verbal  con- 
sent is  binding  on  the  indorser.  Litch- 
field V.  Allen,  7  Ala.  779. 

Under  Code,  §  894,  providing  that  the 
holder  of  a  note  is  excused  from  suing 
the  maker  in  order  to  fix  the  liability  of 
an  indorser,  when  by  any  act  or  promise 
of  the  indorser  the  holder  is  induced  to 
delay  such  suit,  where  such  delay  wa?  in- 
duced by  an  express  promise  to  pay  the 
note  the  promise  need  not  have  been  in 
writing.  Brown  v.  Fowler,  32  So.  584, 
133  Ala.  310. 

Consideratioii  Not  Necessary  for  In- 
doners  Promiae  to  Pa^  Note.— Where 
the  complaint  in  an  action  against  the  in- 
dorsers  of  a  note  alleges  that  the  holder 
was  induced  to  delay  suing  the  maker  by 
the  express  promise  of  the  indorsers  to 
pay  the  note,  a  demurrer  to  a  plea  deny- 
ing that  there  was  any  consideration  for 
such  promise  was  properly  sustained. 
Brown  i'.  Fowler,  32  So.  S84,  33  Ala.  310. 

Evidence  of  Question  of  Waiver  of  Ac- 
tion Requiring  Reversal  of  Judgment  for 
Plaintiff.— In  an  action  to  recover  from 
an  indorser  on  a  note,  where  it  is  ad- 
mitted that  no  action  was  brought 
against  the  maker  within  thirty  days 
after  maturity,  as  required  by  statute, 
and  plaintiff's  testimony  leaves  it  in  doubt 
as  to  whether  or  not  such  action  was 
waived  by  defendant,  while  defendant's 
testimony  denies  a.  waiver,  a  judgment 
for  plaintiff  will  be  reversed.  Cole  v. 
Tuck.  108  Ala.  327,  19  So.  377,  cited  in 
note  in  18  L.  R.  A.,  N.  S..  554. 

Indorsers'  Promise  to  Pay  Not  Waived. 
—Where  the  holder  of  a  note  was  in- 
duced to  delay  suit  against  the  maker 
by  a  promise  of  the  indorsers  to  pay,  the 
fact  that  the  holder  afterwards  recovered 
judgment  against  the  maker  was  not  a 
waiver  of  such  promise.  Brown  v.  Fow- 
ler, 33  So.  S84,  133  Ala.  310. 

Where  the  maker  of  a  note,  in  a  stiit 
against  him,  yields  to  the  jurisdiction,  it 
is  a  waiver  of  any  irregularities  which 
may  exist;  and  the  indorser  of  the  note, 
when  sued  on  his  indorsement,  can  not 
take  advantage  of  it,  Schaefer  v.  Adler, 
14  Ala.  723,  cited  in  note  in  18  L.  It.  A., 
N.  S„  542. 


Objection  That  Maker  Was  Sued  Pre- 
maturely 'Must  Be  Raised  by  Plea  in 
Abatement. — The  payee  of  a  one-day 
promissory  note  transferred  it  by  in- 
dorsement, and  below  the  indorsement, 
and  of  the  same  date,  wrote;  "Also,  this 
note  is  not  to  be  sued  for  three  months. 
I  will  stand  good  for  the  payment  of  the 
same,  waiving  all  demands  and  notices." 
Two  months  after  the  transfer  the  in- 
dorsee sued  the  maker,  and  after  .judg- 
ment, and  return  of  an  execution  "No 
property  found."  sued  the  indorser.  Held, 
that  the  indorser  could  not  urge  in  bar 
that  the  maker  was  sued  prematurely. 
If  so,  the  indorser  was  merely  subjected 
to  an  action  too  soon,  and  the  objection 
should  have  been  raised  by  a  plea  tn 
abatement.  Herndon  v.  Garrison,  5  Ala. 
380. 

Suit  upon  Indorsement  Hade  in  An- 
other State. — Where  the  indorsee  sues  the 
indorser  of  a  bill  single,  and  the  indorse- 
ment was  made  in  another  state,  the  pre- 
sumption is  that  the  common  law-obtains 
there;  and  the  indorsee  must  show  a 
statutory  modification  of  the  common 
law,  or  that  he  has  exhausted  his  remedy 
against  the  obligor,  or  did  not  sue  him, 
because  he  was  and  has  continued  no- 
toriously insolvent.  Miller  *.  Mclntyre, 
9  Ala.  638. 

Where  a  special  indorsement  on  a  note 
imposed  the  obligation  of  trying  to  col- 
lect the  amount  from  one  of  the  makers 
as  a  prerequisite  to  the  liability  of  the 
indorser,  such  obligation  was  fulfilled  by 
a  suit  brought  by  the  indorsee  against 
such  maker,  within  a  reasonable  time,  in 
the  state  where  he  resided,  although  by 
ifiistake  -the  suit  was  not  brought  in  the 
proper  name.  Brown  v.  Johnson,  42  Ala. 
208. 
§  170.    Extent  of  Liability. 

An  indorsee  is  entitled  to  recover  of 
his  immediate  indorser  only  the  amount 
actually  paid  for  the  transfer  of  the  note, 
with  interest.  Cook  v.  Cockrill,  1  Stew. 
475,  18  Am.  Dec.  67;  Hutchins  *.  Mc- 
Cann,  7  Port.  94. 

"Where  the  consideration  passing  be- 
tween the  endorsee  and  his  endorser  is 
not  equal  to  the  amount  of  the  note,  the 
endorsee  in  an  action  against  the  endiirser 
can  only  recover  the  consideration  which 


>v  Google 


Bills  and  Notks 


he  has  already  paid."     Cook  v.  Cockrill, 


I  Ste> 


47S. 


An  indorsee  of  a  note  can  not  recover 
of  the  indorser  usurious  interest,  which, 
in  a  suit  by  the  indorsee  against  the  mak- 
ers of  the  note,  had  been  deducted  from 
it;  the  indorsee  being  a  party  to  the  con- 
tract by  which  the  usury  was  reserved. 
Lloyd   V.    Pace,    13   Ala.    037. 

An  indorser  is  not  responsible  to  the 
indorsee  for  any  improper  allowance 
made  to  the  makers  of  the  note,  upon 
their  plea,  in  a  suit  against  them  by  the 
indorsee.     Lloyd  v.  Pace,  12  Ala.  637. 

In  an  action  against  the  payee  and  en- 
dorser of  an  inland  bill  of  exchange,  duly 
protested  for  nonpayment,  the  mere  fact 
that  the  bill  was  addressed  to,  and  ac- 
cepted by  the  defendant,  does  not  relieve 
him  from  the  payment  of  damages.  Mc- 
Kenzie  v.  Clanton.  33  Ala.  528. 
§  171.  Discharge  of  Indorser. 

See  ante,  "Necessity  to  Charge  In- 
dorser, of  Proceeding  against  Makeri" 
5   169.  ■ 

Laches  on  Part  of  Holder.— A  party  to 
a  bill,  once  discharged  by  laches  on  the 
part  of  the  holder,  is  always  discharged, 
and  can  not  again  be  made  liable,  unless 
by  his  own  voluntary  act.  Smith  v.  Row- 
land, IS  Ala.  G6S. 

Indorsee's  Refusal  to  Receive  Part 
Payment  from  Maker,— If,  even  pending 
a  suit  by  the  indorsee  of  a  promissory 
note  against  the  maker,  the  indorsee  re- 
fuse to  receive  part  payment  thereof 
from  the  maker,  such  refusal  relieves  the 
liability  of  an  indorser,  to  the  amount  re- 
fused, though  the  indorsee  does  not  ob- 
tain the  same  afterwards.  Hightower  v. 
Ivy,   2   Port,   308. 

Where  a  further  day  of  payment  is 
given  by  deed  to  the  drawer  of  a  bill  of 
exchange,  but  a  reservation  is  made  in 
the  deed  that  nothing  contained  in  tt 
shall  bar  or  affect  the  right  of  the  cred- 
itor to  sue  on  the  bill  at  the  request  of 
any  of  those  secondarily  liable  on  the 
bill,  the  contract  does  not  discharge  the 
indorsers.  Prout  v.  Branch  Bank  at  De- 
catur, 6  Ala.  309. 

The  discharge  of  the  maker  of  a  prom- 
issory note,  when  arrested  on  a  ca.  sa.. 
by  his  creditor,  is  not  such  a  satisfaction 
of   the    debt    as    to    relieve    the    indorser 


from  his  liability  to  the  creditor  upon  the 
indorsement.  Quarles  v.  Glover,  4  Ala. 
S74,  cited  in  note  in  18  L.  R.  A..  N.  S., 
549. 

Where  a  bank  accepts  a  proposition 
from  the  drawer  of  a  bill  to  take  into  its 
posaesaion  a  stock  of  goods,  to  be  ap- 
plied pro  rata  to  all  his  debts,  it  is  not 
a  discharge  of  the  indorsers,  although 
the  goods  are  afterwards  taken  and  sold 
by  the  bank,  but  the  sum  received  is  an 
extinguishment  pro  tanto.  Ford  v. 
Branch    Bank,   6  Ala.   286. 

The  discharge,  by  the  holder  of  a  note, 
of  slaves  of  the  maker  sufficient  to  pay 
the  debt,  seized  under  an  attachment  at 
his  suit,  does  not  operate  in  law  or  in 
equity  to  relieve  the  indorser.  Caller  v. 
Vivan,  8  Ala.  903. 

The  release  of  an  indorser  does  not  op- 
erate a  discharge  of  any  previous  party 
to  a  promissory  note;  every  endorse- 
merit  of  a  paper  being  a  new  and  sub- 
stantive contract,  and  the  liability  of  each 
endorser,  as  it  respects  the  holder,  being 
separate  and  distinct  from  the  others, 
Kennon  v.  M'Rea,  7  Port.  175. 

That  the  second  indorser  of  a  promis- 
sory note  had  neglected  to  pay  it  within 
three  years,  after  maturity — held  to  be 
no  discharge  of  the  first  indorser,  in  an 
action  by  the  former  against  the  latter. 
Worsham  v.  Goar.  4  Port.  441. 

The  deliberate  cancellation  by  the 
holder,  of  an  endorsement  on  a  note,  dis- 
charges the  liability  of  such  endorser  to 
the  holder,  and  so  operating,  it  will  also 
discharge  from  liability  to  the  holder, 
the  subsequent  endorser.  Curry  v.  Bank, 
8  Port.  360. 

§  178.  Rights  of  Indorser. 

§  ITS. In  General. 

The  indorser  of  a  bill  pays  a  judgment 
against  himself  on  his  indorsement,  and 
takes  ■  from  the  holder  an  assignment  of 
a  separate  judgment  against  the  acceptor. 
Afterwards  it  is  ascertained,  in  a  suit  in 
chancery  between  the  holder  and  ac- 
ceptor, that  the  latter  is  entitled  to  a 
credit  on  the  judgment  against  himself 
for  $988.72,  which  decree  is  in  full  force. 
To  the  extent  to  which  the  judgment 
against  the  acceptor  is  made  unavailable 
by  the  acts  or  omissions  of  the  holder, 
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the  holder  is  liable  to  the  indorser  in  an 
action     for     money     had     and     received. 
Knox  V.  Abercrombie,  11  Ala.  997. 
§  174. As   against    OriKinal    PatticB. 

The  payee  and  first  indorser  of  a  note 
may  pay  it  at  any  time  after  maturity, 
and  maintain  an  action  thereon  against 
the  maker.  Tuscaloosa,  etc..  Oil  Co.  v. 
Perry,  85  Ala.  158,  4  So.  635. 

A  forwarded  a  bill  of  exchange  to  B, 
with  instructions  to  negotiate  it,  and  with 
the  proceeds  discharge  a  bond  held  by 
C  against  A.  B  indorsed  the  bill,  and 
took  an  assignment  of  the  bond.  Held, 
that  the  transaction  operated  as  a  dis- 
charge of  the  bond,  and  that  B's  remedy 
was  upon  the  bill,  if  he  should  become 
liable  as  indorser.  Cox  v,  Robinson.  3 
Stew.  &  P.  91. 

§  17S.  Rights  and   Liabilities  aa   between 
Indonera  in  General 

Where  the  holder  of  a  bill  obiaina 
judgment  against  a  prior  indorser,  he 
has  no  right  to  have  the  judgment  sat- 
isfied on  payment  by  the  last  indorser, 
as  the  latter  has  a  right  either  to  have  the 
judgment  assigned  to  him,  or  prosecuted 
for  his  benefit  against  such  prior 
dorser.     Hall  v.  Dargan,  4  Ala.  6SS. 

The  payment  of  a  judgment  rendered 
against  a  prior  indorser  on  a  bill  of 
change  by  a  subsequent  indorser  does 
extinguish  the  bill,  as  between  him  and 
such  prior  indorser,  but  gives  him  a  right 
to  maintain  an  action  against  the  parties 
prior  to  him.  Gotten  v.  Bradley,  38  Ala. 
S06. 

A,  an  indorser  on  a  bill  of  exchange, 
paid  the  amount  to  the  bank  which  held 
it,  under  the  agreement  with  the  bank, 
which  was  to  be  secret,  that  the  bank 
should  by  suit  collect  the  same  of 
subsequent  indorser.  for  the  benefit  of 
A.  The  bank  recovered  the  same  o 
and  paid  the  amount  to  A.  Held,  that 
B  was  entitled  to  recover  the  amount  so 
paid  of  A,  in  an  action  of  assumpsit. 
Boyd  V.  Taliaferro,  13  Ala.  424. 

In  an  action  by  the  holder  of  a  note 
against  an  indorser,  the  plaintiff  can 
not  be  permitted  to  strike  out  the  name 
of  any  indorser  prior  to  the  defendant. 
Curry  v.  Bank  of  Mobile,  8  Port.  360. 

Though,  it  seems,  that  in  such  case,  the 


situation  of  the  endorser,  whose  name 
stricken  out,  might  be  explained — as. 
that  he  was  an  accommodation  endorser, 
and  not  responsible  to  his  immediate  en- 
ee,  in  any  event.  Curry  v.  Bank,  S 
Port.  360. 

(C)  ASSIGNMENT  OR  SALE, 
g  176.  Nature   and  Constniction  of   Con- 
tract in  General. 

^here  a  promissory  note  is  transferred 
by  delivery  merely,  without  indorsement, 
the  transferror  is  liable  only  to  ans«rer 
for  the  genuineness  of  the  note,  and  his 
right  to  transfer  it.  Bankhead  v.  Owen, 
60  Ala.  497,  cited  in  note  in  SB  L.  R.  A.  93. 

The  vendor  of  a  promissory  note 
which  has  been  paid  is  liable  to  the 
vendee  for  the  amount,  though  there  be 
no  special  contract,  or  fraud  on  his  part. 
Ellis  V.  Grooms,  1  Stew.  47. 

The  term  "discount,"  as  a  substantive, 
signifies  the  interest  allowed  in  advanc- 
ing on  bills  of  exchange  and  negotiable 
securities;  and  "to  discount  a  bill"  is  to 
buy  it  for  a  less  sum  than  that  which, 
upon  its  face,  is  payable.  Anderson  v. 
Timberlake,  22  So.  431,  114  Ala.  377,  62 
Am.  St.  Rep.  lOS. 

Where  a  bill  single,  not  rendered  ne- 
gotiable by  Indorsement,  is  given  by  the 
payee  Co  an  agent  for  collection,  and  he 
sells  it  for  a  fair  consideration  to  a  third 
person,  and  he  to  another,  who  sues 
thereon  in  the  name  of  the  payee  to  his 
use,  a  court  of  equity  will  hold  him  as 
trustee  for  the  payee,  and  compel  him  to 
account  for  the  proceeds  of  the  judg- 
ment.    May  V.   Nabors,  6  Ala.  24. 

Where  a  railroad  company,  for  the 
purpose  of  settling  a  debt,  prepared  a 
statement  of  the  claim  in  the  form  of  an 
approved  account,  having  thereon  a  re- 
ceipt in  blank,  together  with  a  statement 
that  when  said  voucher  is  properly 
signed,  it  becomes  a  draft,  without  ex- 
change, on  the  treasurer  of  the  company, 
and  this  paper  is  sent  to  the  creditor  in 
whose  favor  it  is  drawn,  and  one  pre- 
tending to  have  authority  to  represent 
said  creditor,  but  who  was  without  such 
authority,  assigned  the  receipt  attached 
to  said  statement  in  the  name  of  the 
creditor,  and  .  obtained  money  thereon 
from  the  person  to  whom  it  was  assigned. 
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and  the  assignee  sulisequently  deposited 
such  vouclier  in  the  bank,  by  which  bank 
Ihe  atiiount  of  the  voucher  was  collected 
from  the  railroad  company,  such  railroad 
company,  upon  discovering  the  forgery 
of  the  voucher,  can  not  maintain  an 
tion  of  assumpsit  against  the  person  to 
whom  it  was  originally  assigned  by  the 
person  representing  himself  as  the  agent 
of  the  original  creditor  of  the  railroad 
company;  it  not  being  shown  that  there 
existed  between  the  railroad  company 
and  such  person  to  whom  the  voucher 
was  originally  assigned  a  privity  of  con- 
tract created  by  express  promise  or  by 
implication  of  law.  Louisville  &  N.  R. 
Co.  t:  Johnson,   30  So.  580,   138  Ala.  634. 

§  177.  Statutory  Provisiong. 

Act  1837,  which  inhibits  the  assignment 
of  a  promissory  note  by  delivery  merely, 
so  as  to  permit  (he  assignee  to  maintain 
an  action  thereon  as  the  bearer,  can  not 
be  extended  by  construction  lo  blank  in- 
dorsements, or  to  an  indorsement  which 
directs  the  contents  lo  be  paid  to  the 
bearer,  without  indicating  him  by  name. 
Sawyer  v.   Patterson,  11  Ala.  523. 

§  178.  Rights  of  Assignee  or  Purchaser. 

An  assignee  of  a  promissory  note  suc- 
ceeds lo  all  the  rights  of  his  assignor  at 
the  time  of  the  transfer,  and  will  be  en- 
titled to  prior  satisfaction  against  a  sub- 
sequent assignee  of  other  notes  out  of  a 
fund  provided  for  the  payment  of  all  the 
notes.  Bank  of  Mobile  v.  Planters'  & 
Merchants'   Bank,  9  Ala.  645. 

Where  a  note  loses  its  assignable  qual- 
ity by  a  judgment  having  been  recovered 
thereon  against  one  of  the  makers  in  the 
name  of  the  assignee,  the  insertion  of 
the  name  of  another  person  in  th.:  in- 
dorsement of  the  payee,  which  was  pre- 
viously blank,  is  a  nugatory  act,  and  the 
name  thus  inserted  may  be  stricken  out 
at  the  trial  of  a  suit  brought  by  the  as- 
signee against  another  maker.  Sawyer 
V.  Patterson,  11  Ala.  523. 
§  179.  Equities  and  Defciues  against  As- 
signee. 
§  ISO. Id  GeoeraL 

Sutement  of  General  Rule.— The  as- 
signee for  value  of  a  negotiable  instru- 
ment, who  takes  it  even  before  due.  and 


without  notice  of  any  equities  between 
prior  parties  thereto,  will  hold  it  subject 
to  all  equities  or  counterclaims  between 
the  original  parties  existing  at  the  time 
of  the  assignment.  Teague  v.  Russell,  2 
Slew.  430;  Smith  v.  Pettus,  1  Stew.  & 
P.  107,  cited  in  note  in  46  L.  R.  A.  757, 

769. 

Failure  of  Consideration. — Where  a 
nonnegotiable  note  has  been  given  by 
the  vendee  of  land  for  the  purchase 
money,  equity  will  interpose  against  its 
recovery,  even  in  the  hands  of  an  as- 
signee, if  the  vendor,  through  insolvency, 
is  unable  to  make  lilies  of  the  land  sold. 
Smilh  r.  Pettus,  1  Stew.  &  P.  107. 

Assignee  a  Trustee  for  Amount  of 
Hire  of  Slaves.— .-^  father,  by  deed,  con- 
veyed certain  slaves  to  a  trustee,  for  the 
use  of  his  daughter  during  her  life,  to  be 
hired  out,  and  the  monthly  or  annual 
proceeds  to  be  paid  to  her,  and  at  her 
death  the  slaves  to  vest  in  her  children. 
The  daughter  married,  and  the  husband 
took  possession  of  the  slaves,  and  hired 
ihem  out  for  a  year,  taking  the  note  for 
the  hire,  payable  to  himself,  and  trans- 
ferred it  by  assignment  lo  one  Kernodle; 
in  the  month  of  March  of  that  year,  his 
wife  died.  Held,  that  under  the  statute 
of  this  state,  the  assignee  of  the  husband, 
though  a  bona  fide  purchaser  without  no- 
tice, was  in  no  better  situation  than  his 
assignor,  and  aflected  by  all  equities 
which  would  bind  him,  and  must  there- 
fore be  considered  a  trustee  for  the 
amount  of  the  hire  of  the  slaves,  which 
accrued  after  the  death  of  the  owner  of 
the  life  estate.  Lucas  v.  Kernodle,  a 
Ala.  199. 

Where  the  payee  of  wi  attoroe/B  fee 
note  assigns  it  to  her  attorney,  who  has 
collected  everything  due  thereon,  except 
the  attorney's  fees,  the  fact  that  the 
payee  is  relieved  by  the  attorney  from 
further  liability  for  such  fees  in  consid- 
eration of  the  assignment  is  not  a  de- 
fense to  an  action  on  the  note  by  the  at- 
torney to  recover  the  a.ttorney's  fees,  * 
Cowan  V.  Campbell,  31  So.  429,  131  Ala. 
211. 

Set-OBs.— In  June,  1840,  A  sold  a  plan- 
tation and  slaves  to  B  on  credit,  taking 
from  B  eleven  notes,  to  become  due  one 
in  each  of  the  next  eleven  years.     In  Oc- 
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tober,  1840,  A  assigned  the  four  notes 
falling  dne  in  the  years  1844,  1S45.  1846, 
and  1B4T  to  C  as  collateral  security  for 
a  debt  from  A  to  C.  The  three  notes 
first  falling  due  were  paid  by  B  to  A  at 
maturity;  and,  in  an  action  by  C  against 
B  on  one  of  the  notes  assigned  to  him, 
it  was  held  that  B  could  not  set  off  any 
matter  of  offset  which  he  held  against 
A  at  the  time  of  paying  the  prior  notes. 
Nebon  v.  Dunn,  13  Ala.  259. 

Estoppel  to  Set'  Up  Defenses.— Where 
a  note  ie  purchased  by  the  assignee  on 
the  faith  of  a  promise  by  the  maker  to 
pay  it,  the  latter  is  thereby  estopped  from 
asserting  the  invalidity  of  the  note  as 
between  himself  and  the  payee,  either 
on  the  ground  of  fraud  or  subsequent 
failure  of  consideration.  Cloud  v.  Whit- 
ing, 38  Ala.  67. 

9    181.   Defenses      Existing      before 

Transfer  or  Notice  Thereof. 

The  rule  that  a  bona  fide  holder  of 
negotiable  paper  is  not  affected  by  prior 
equities,  of  which  he  has  no  notice,  does 
not  apply  if  he  receives  the  paper  from 
the  original  payee  by  assignment  or  de- 
livery instead  of  indorsement.  He  thus 
obtains  no  title  superior  to  that  of  the 
payee,  in*  whose  name  only  he  can  sue, 
and  the  maker  is  therefore  not  precluded 
from  asserting  equities  that  would  have 
been  valid  as  against  the  payee.  An- 
drews V.  McCoy,  8  Ala.  930,  43  Am.  Dec. 
669.  See  post,  "Bona  Fide  Purchasers," 
V.  (D). 

If  a  note  under  seal  is  assigned  by  in- 
dorsement after  maturity,  the  assignee 
takes  it  subject  to  all  equitable  defenses 
existing  in  favor  of  the  maker  prior  to 
notice  of  the  assignment,  whether  they 
grow  out  of  the  same  or  of  a  different 
transaction.  Carroll  v.  Malone,  88  Ala. 
531,  cited  in  note  in  46  L.  R.  A.  TP6. 

Equity  Existing  against  Vendor. — An 
assignee  of  notes  given  upon  the  pur- 
chase of  a  tract  of  land,  who  is  cognizant 
of  all  the  facts,  takes  them  subject  to  the 
equity  which  exists  against  the  vendor. 
Griggs  V.  Woodruff,  14  Ala.  9. 

Note  Procured  by  Fraudulent  Repre- 
sentations and  without  Consideration. — 
The  maker  of  a  negotiable  note,  given 
without  consideration,  and  procured  by 
means    of    fraudulent    representations    of 


the  payee,  is  not  liable  thereon  to  a  pur- 
chaser thereof,  unless  such  purchaser  is 
a  bona  fide  holder.  Bomar  v.  Rosser.  26 
So.  510,  183  Ala.  641. 

Payment  of  Debt  by  Maker  as  Surety 
for  Payee. — When  suit  is  brought  nn  a 
promissory  note,  in  the  name  of  the 
payee,  for  the  use  of  his  assignee,  against 
the  maker,  the  latter  may  defend  by 
showing  that,  before  the  assignment  of 
the  note  sued  on,  he  was  surety  for  the 
payee  on  a  note  to  the  bank,  that  the 
payee  became  and  continued  to  be  in- 
solvent, and  that  afterwards,  on  account 
of  the  payee's  insolvency,  he  had  been 
compelled  to  pay  the  bank  debt,  if  he 
also  shows  that  such  payment  was  made 
before  the  transfer  of  the  note  Sued  on, 
and  notice  thereof.  Gildersleeve  v.  Car- 
away, 19  Ala.  246. 

Usury. — ^To  cut  off  the  defense  of 
usury  against  a  noncommercial  promis- 
sory note  in  the  hands  of  a  person  who 
was  not  a  party  to  the  original  transac- 
tion, there  must  be  more  than  a  transfer 
to  him  in  good  faith  and  without  notice 
of  the  usury.  There  must  be  a  renewal 
of  the  debt,  by  giving  a  new  security  pay- 
able to  him.  McCullough  v.  Mitchell, 
64  Ala.  250. 

A  promise  by  the  maker  of  a  note  to 
the  assignee,  after  the  assignment,  that 
he  will  pay  it,  will  not  preclude  him  from 
making  any  defense  which  existed  pre- 
vious to  notice  of  the  assignment;  being 
without  consideration.  Clemens  v.  Log- 
gins,  1  Ala.  6Z2. 

§     183.    Set-Offs    Existing    before 

Transfer  or  Notice. 

Where  a  note  has  been  assigned,  the 
maker  may  plead,  in  a  suit  by  the  as- 
signee, any  matter  as  set-off  existing 
against  the  payee  at  the  time  of  the  as- 
signment, '  and  before  notice  thereof. 
Carroll  v.  Malone.  28  Ala.  521. 

"A  right  of  set-off  against  a  note  or 
bond,  under  our  statute,  does  not  exist 
for  demands  subsisting  against  interme- 
diate assignees  through  whose  hands 
such  note  or  bond  may  have  passed  by 
blank  indorsement  or  otherwise."  .Sykes 
V.  Lewis,  17  Ala.  261,  267. 

In  an  action  on  a  promissory  note  not 
payable  at  a  bank  or  banking  house 
(Rev.  Code,  g  1839).  brought  by  an  as- 
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HKnec  againft  the  maker,  the  defen<lant 
may  tct  off  another  note  which  the  as- 
■itftior  owed  him  at  the  time  of  the  a»- 
fiKnmeni,  and  notice  thereof,  alihougb 
the  aitigned  note  was  not  due  at  that 
time.     Ruisel)  v.  Redding.  SO  Ala.  444- 

P,  and  W.  are  joint  makers,  and  J.  the 
payee,  of  a  note.  J.  aBiigni  the  note  to 
M.  Before  notice  of  the  assignment  to 
the  makert,  P.  acquired  a  note  made 
by  J.,  payable  to  J.  P.,  and  by  him  as- 
ligncd  to  P.  Held,  in  a  suit  brought  by 
M.  against  W.  on  the  note,  that  W.  was 
entitled  to  set  off  the  note  against  J. 
held  by  P.,  on  producing  the  note  at  the 
trial  with  the  consent  of  P.  to  use  it  as 
a  set-off.    Winston  v.  Metcalf.  6  Ala.  756. 

In  an  action  on  a  promissory  rote  by 
the  payee  for  the  use  of  a  bona  lide  trans- 
feree from  a  prior  beneficial  holder,  the 
maker  can  not  set  off  a  demand  against 
the  latter,  although  the  note  was  deliv- 
ered to  him.  and  he  was  the  real  owner 
of  it  at  the  time  of  its  execution.  Sykes 
V.  Lewis,  IT  Ala.  Sei. 

I  183. Set-Off>  AriaiiiK  after  Trant- 

fer  9r  Notice. 


The 


r  of  a 


n  not  acquire  a 
■et-off  against  an  assignee  of  the  same 
after  notice  of  the  assignment.  Wray  v. 
FurnisB,  S7  Ala.  171. 

Where  the  payee  of  a  note  assigns  it 
by  delivery  merely,  so  as  to  make  it  nec- 
essary to  sue  in  the  name  of  the  party 
beneficially  interested,  the  maker  can  not 
set  off  a  demand  acquired  against  the 
payee  after  he  had  notice  of  the  assign- 
ment. Crayton  v.  Clark,  11  Ala.  787, 
cited  in  note  in  17  L.  R.  A.,  N.  S.,  1109. 

Account  to  Be  Applied  Where  Col- 
lected, to  Payment  ot  Note.— The  maker 
of  a  note  not  negotiable  transferred  to 
the  payee  an  account,  to  be  applied,  when 
collected,  to  the  payment  of  the  note. 
After  the  note  was  assigned,  the  payee 
collected  the  account.  Held,  that  the 
account  could  not  be  offset  by  the  maker 
in  an  action  by  the  assignee  of  the  note. 
Chilton  V.  Comstock,  4  Ala.  S8. 

AHlgtunent  of  Note  Held  a«  Collat- 
eral Security  to  Surety  of  Payee. — A 
bank  debtor  having  transferred  to  the 
bank,  as  collateral  security,  a  note  held 
by  him  against  a  third  person,  and   his 


surety  having  paid  the  debt  to  the  bank, 
and  taken  from  it.  by  agreanenl  with 
him,  an  assignment  of  the  note  held  as 
collateral,  held,  in  snit  on  the  note  by  the 
surety,  that  the  maker  conld  not  set  off 
a  demand  against  the  payee  or  principal 
debtor  acquired  after  notice  of  the  trans* 
fer  to  the  bank;  that  the  assignment  to 
the  surety  related  back  to  the  time  when 
the  note  was  transferred  to  the  bank,  and 
clothed  the  assignee  with  the  rights  (hen 
held  by  the  bank,  against  which  subse- 
quent equities  could  not  be  asserted. 
Lewis  V.  Faber,  SS  Ala.  4eO,  cited  in  cote 
in  46  L.  R.  A.  786,  796. 

9  IS4. Parties  Affected    by   Defense 

or  Set-Off. 

The  assignee  of  nonncgotiable  paper 
takes  it  subject  only  to  those  equities  to 
which  it  was  subject  in  the  hands  of  the 
assignor,  as  between  the  original  parties, 
not  to  those  arising  between  other  par- 
ties in  the  course  of  its  transfer.  Gold- 
thwaite  V.  National  Bank,  67  Ala.  549. 

In  an  action  by  the  assignee  of  a  prom* 
issory  note  given  fer  money  borrowed 
from  a  slave,  debts  due  from  the  slave 
to  one  of  the  makers,  who  is  not  sued,  do 
not  constitute  a  valid  set-off.  Broadhead 
V.  Jones,  39  Ala.  96. 

Under  the  statute  of  set-off,  where  A 
and  B  make  a  note  jointly  to  C,  which 
he  assigns  to  D,  who  brings  an  action 
upon  it  against  A  alone,  a  note  made  by 
C,  and  assigned  to  B  before  notice  of  the 
assignment  of  the  former  note,  can  be 
used  in  set-off.  Winston  v.  Metcalf,  7 
Ala.  837. 

A  set-off  due  to  the  maker  of  a  note, 
by  one  who  has  become  beneficially  in- 
terested in  it,  without  the  legal  title  by 
indorsement,  can  not  be  enforced  to  de- 
feat the  right  of  a  subsequent  holder  to 
recover  on  the  note.  Pitts  v.  Shortridge. 
7  Ala.  494, 

§  lis.  Recourse  by  Assignee  to  Assignor. 

§  ise. In  General. 

The  assignor  of  a  note  is  liable  to  the 
assignee  for  costs  of  the  suit  prosecuted 
against  the  maker  of  the  note  as  a  con- 
dition precedent  to  fixing  the  assignor's 
liability.     Hammett  v.  Smith,  G  Ala.  1S6. 
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$  187.  —  NeccMtty  of  ProceedinK 
against  Maker. 

NecesBary  Averments  in  Action  hy  Aa- 
■ignee  against  Assignor. — In  an  action 
by  an  assignee  against  the  assignor  of 
a  note  not  mercantile,  it  is  necessary  to 
aver  that  suit  was  brought  against  the 
maker  at  the  first  term  to  which  suit 
could  be  brought  aftef  maturity  of  the 
note,  or  an  excuse  for  not  bringing;  it. 
Ryland  v.  Bates.  4  Ala.  343,  cited  in  note 
in  18  L.  R.   A.,  N.  S..  S40. 

Avcnnent  of  Sufficient  Diligence. — In 
an  action  on  an  irregular  assignment  of 
a  note  against  the  assignor,  an  averment 
that,  when  the  note  became  due,  diligent 
search  and  inquiry  were  made  after  the 
maker  in  the  county  and  State  which  was 
his  ordinary  place  of  residence,  to  pre- 
sent the  note  for  payment,  but  that  he 
could  not  be  found,  and  that  his  place  of 
residence  was  unknown  to  the  plaintiffs, 
and  that  suit  was  commenced  against 
him  in  the  first  court  to  which  he  could 
be  sued,  but  that  he  could  not  be  found, 
was  held  an  averment  of  sufficient  dilt' 
genee.  Hall  v.  Chilton,  3  Ala.  633,  cited 
in  note  in  18  L.  R,  A.,  N.  S.,  S61. 

Action  against  Maker  during  Civil 
War.— The  requirement  of  Rev.  Code,  § 
lesi,  that,  in  order  to  fix  the  liability  of 
the  assignor  of  a  note,  suit  must  be  first 
brought  against  the  maker,  is  complied 
with  by  an  action  against  the  maker  of  a 
nonnegotiable  note  instituted  and  prose- 
cuted to  judgment  with  reasonable  dili- 
gence in  the  courts  of  this  state  during 
the  late  Rebellion.  Sugg  v.  Winston,  49 
Ala.  586,  cited  in  note  in  18  L.  R.  A.,  N. 
S.,  542. 

Where  the  judge  of  the  county  court  is 
assigoor  of  a  note,  it  is  sufHcient  to 
charge  him  -  if  the  assignee  bring  suit 
against  the  maker  at  the  first  term  of  the 
circuit  court  after  maturity.  Holt  v. 
Moore,  4  Ala.  394,  cited  in  note  tn  18 
L.  R.  A.,  N.  S.,  S4a. 

Record  Sustaining  Allegation  That 
Plaintiff  Coounenced  Suit  against  Maker. 
— In  a  suit  against  the  assignor  of  a  note 
by  the  assignee,  the  allegation  that  the 
plaintiff  commenced  a  suit  against  the 
maker,  to  the  first  court  to  which  suit 
could  be  brought,  etc.,  is  sustained  by 
the   production   of  the   record  of  a  «uit, 


commenced  in  the  name  of  the  payee, 
for  the  use  of  the  plaintiff,  if  the  judg- 
ment is  still  in  force,  unreversed.  Kain 
V.  Waike,  13  Ala.  184. 

Allegation  Sufficiently  Showing  That 
FL  Fa.  Had  Been  luued  and  Eetnnied. 
— In  an  action  by  an  assignee  against 
an  assignor  of  a  note,  an  allegation  that 
execution  issued  on  a  judgment  against 
the  maker,  and  was  returned  "No  prop- 
erty found,"  sufficiently  shows  that  a  fi. 
fa.  had  been  so  issued  and  returned. 
Hammett  ».  Smith,  5  Ala.  156. 

The  death  and  insolvency  of  the  maker 
of  a  note  is  a  sufficient  excuse  tor  the 
failure  of  the  assignee  to  prosecute  a 
suit  against  him  to  judgment,  execution, 
and  a  return  of  "No  property  found." 
Kain  V.  WaIke,  12  Ala.  184,  cited  in  note 
in  18  L.  R.  A.,  N.  S.,  S58. 

If  the  maker  of  an  assigned  nonnego- 
tiable note  is  dead  at  the  time  of  the  as- 
signment and  his  estate  is  declared  in- 
solvent after  the  institution  of  a  suit 
against  his  personal  representative,  this 
excuses  the  assignee  (Rev.  Code,  |  1854, 
cl.  6)  from  prosecuting  the  suit  to  a  re- 
turn of  "No  property  found"  on  an  exe- 
cution.     Walker    v.    Wigginton,    50    Ala. 

5Te. 

An  assignment  of  a  note  to  A,  "wtdi 
said  A  to  try  the  insolvency  of  B"  (the 
maker  of  the  note),  imposes  on  the  as- 
signee the  burden  of  establishing  the  in- 
solvency of  B  by  an  action  on  the  note 
against  him.  Hineg  v.  Mullikin,  11  Ala. 
634. 
§  188.  Express   and   Implied   Warranties. 

Where  a  note  is  assigned  without  re- 
course, the  assignor  is  liable  for  fraudu- 
lent representations  as  to  the  solvency 
of  the  maker.  Harton  *.  Scales,  Minor 
16S. 

(D)  BONA  FIDE  PURCHASERS. 
§  189.  Nature  and  Grounds  of  Protec- 
tion. 
"A  negotiation,  or  a  transfer  of  a  ne- 
gotiable instrument,  bona  fide,  before  its 
maturity,  in  the  usual  course  of  business, 
for  a  valuable  consideration,  and  with- 
out notice,  is  by  the  law  merchant  es- 
teemed as  a  creation  in  the  indorsee  of 
an  original  and  paramount  right  of  ac- 
tion against  the  previous  parties;  and  in 
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his  hands  the  instrument  is  discharged 
of  all  legal  and  equitable  defenses  to 
which  it  may  have  been  subject  before 
it  came  to  him.  1  Amer.  Lead.  Cases, 
420;  Pond  v.  Lockwood,  8  Ala.  669;  Win- 
ston V.  Westfeldt,  22  Ala.  760."  Capital 
City  Ins.  Co.  v.  Quinn,  73  Ala.  S58,  S60. 

"It  is  a  principle  of  general  recogni- 
tion, that  a  purchaser  oE  commercial  pa- 
per in  the  usual  course  of  business,  be- 
fore its  maturity,  for  a  valuable  consid- 
eration, having  no  notice  of  defenses 
that  existed  between  the  original  parties, 
or  have  subsequently  arisen,  is  a  'bona 
fide  holder  for  value,'  and,  as  such,  takes 
the  instrument  free  from  defenses  which 
were  available  between  the  original  par- 
lies. Randolph  on  Com.  Paper,  §  14;  2 
Daniel  on  Neg.  Instr.  7G9,"  Woodall 
&  Son  V.  People's  Nat.  Bank,  153  Ala. 
576,  45  So.  194,  185;  Bluthenthal  v.  Co- 
lumbia, 175  Ala.  398,  57  So.  814,  815;  Pond 
V.  Lockwood,  8  Ala.  669;  Merchants  Nat. 
Bank  v.  Norris,  163  Ala.  481,  51  So.  15. 

"Mr.  Randolph,  in  his  work  of  Com- 
mercial Paper,  and  Mr.  Daniel  in  his 
work  on  Negotiable  Instruments,  both 
say  that  such  a  paper  is  in  some  respects 
like  the  currency  of  the  country,  a  cir- 
culating credit,  and  that  before  matu- 
rity the  genuineness  of  the  obligation  and 
the  solvency  of  the  parlies  are  the  sole 
matters  to  be  considered  in  determining 
its  value,  and  that  such  a  paper  has  been 
aptly  called  a  courier  without  language. 
which  carries  on  its  face  its  own  history, 
and  that  the  policy  of  the  law  requires 
that  it  shall  tell  its  own  history,  and 
have  effect  in  the  hands  of  innocent  hold- 
ers for  value  according  to  what  appears 
on  its  face.  Daniel.  Neg,  Instr.,  g  1, 
769a;  Randolph,  Com.  Paper,  §  14;  B.-own 
V.  First  Nat.  Bank,  103  Ala.  133,  15  So. 
435."  Bluthenthal  v.  Columbia,  175  Ala. 
398,  57  So.  814,  815. 

"It  is  laid  down  by  elementary  writ- 
ers, as  well  as  in  the  adjudged  cases,  that 
a  bona  tide  holder  for  value,  without  no- 
tice, is  entitled  to  recover  upon  any  ne- 
gotiable instrument,  which  he  has  re- 
ceived before  its  maturity,  notwithstand- 
ing any  defect  or  infirmity  in  the  title  of 
the  person  from  whom  he  derived  it;  al- 
though such  person  may  have  acquired 
it  by  fraud,  or  even  by  theft  or  robbery. 


D   XOTES  §   189 

The  same  doctrine  is  in  general  applica- 
ble to  one  thus  becoming  the  holder  of 
negotiable  paper,  where  the  note  or  bill, 
or  the  indorsement  thereof,  is  founded  on 
an  illegal  consideration.  The  law  upon 
this  point  is  founded  in  public  policy,  and 
there  is  no  distinction  between  a  case  of 
illegality,  where  the  consideration  is 
tainted  with  moral  crime,  which  is  ma- 
lum in  se.  or  where  it  violates  the  posi- 
tive prohibition  of  a  statute,  which  is 
malum  prohibitum;  for  in  each  case  the 
innocent  holder  may  be  otherwise  ex- 
posed to  the  most  ruinous  consequences, 
and  the  circulation  of  negotiable  instru- 
ments would  be  materially  obstructed,  it 
not  altogether  stopped.  The  only  excep- 
tion is,  where  the  statute  creating  the 
prohibition  has,  at  the  same  time,  either 
expressly  or  by  necessary  implication, 
made  the  instrument  absolutely  void  in 
the  hands  of  every  holder,  whether  he 
has  notice  of  the  illegality  or  not.  There 
are  few  cases  in  which  any  statute  has 
created  a  positive  nullity  of  such  instru- 
ments. The  most  important  seems  to  be 
the  statutes  against  gaming  and  usury. 
Neither  is  it  any  defense,  that  the  note 
or  bill  was  known  to  the  holder  to  have 
been  made,  drawn  or  endorsed  for  ac- 
commodation, as  between  the  other  par- 
lies, if  he  takes  it  bona  fide,  for  value, 
before  it  becomes  due.  The  reason  is, 
that  the  object  of  accommodation  paper 
is  to  enable  the  parties  thereto,  by  a 
sale,  or  negotiation  thereof,  to  obtain 
for  it  a  free  credit  and  circulation:  and 
this  object  would  be  frustrated,  unless 
the  purchaser  or  other  holder  for  value 
could  hold  such  paper  by  as  valid  a  ti- 
tle, as  if  it  were  founded  in  a  real  busi- 
ness transaction.  In  fact  the  parties  to 
every  accommodation  note  or  bill,  hold 
themselves  out  to  the  world,  by  their  sig- 
natures, to  be  absolutely  bound  to  every 
person  who  shall  take  the  same  for  value, 
to  the  same  extent  as  if  that  value  were 
personally  advanced  to  them,  or  on  their 
account,  and  at  their  request.  Story  on 
Prom.  Notes,  g  191  to  197;  Smith's  Mer. 
Law,  H.  &  G.  ed.  261  to  263,  and  citations 
in  notes."  Saltmarsh  v.  Tuthill,  13  Ala. 
390,  404. 

Under    Code    1907,    g    5007.    defining   a 
"holder   in   due   course"   of  a   negotiable 
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note,  so  as  to  require  that  it  shall  liave 
been  ■'negotiated"  to  him,  and  §  4985, 
defining  "negotiated"  so  as  to  require 
transfer  from  a  prior  holder,  the  payee 
of  a  note  can  not  be  its  holder  in  due 
course,  within  §  5013,  as  to  defenses  to 
negotiable  instruments.  Stone  v.  Gold- 
berg. 6  Ala.  App.  249,  60  So.  744. 

§  190.  Character  of  Instnimcnt. 

See  post.  "Want  or  Failure  of  Co.isid- 
eration  in  General,"  §  219;  "Set-Off  or 
Counterclaim,"  §   237. 

A  note  dated  "Hayneville,  Ala.."  and 
made  payable  "at  H.'s  office,"  which  of- 
fice was  in  said  town,  comes  within  the 
purview  of  Code.  §  1756,  providing  that 
promissory  notes  payable  "at  •  •  • 
a  certain  place  of  payment  therein  des- 
ignated, •  •  •  are  governed  by  the 
commercial  law:"  and  a  purchaser  of 
such  note  before  maturity,  for  value,  and 
without  notice,  lakes  it  tree  from  the 
equities  between  the  original  parries. 
Rudolph  V.  Brewer,  96  Ala.  189.  II  So. 
314: 
§  101.  Mode  or  Form  of  Transfer. 

To  enable  the  holder  to  rely  on  the 
rules  of  the  law  merchant,  as  to  the 
transfer  of  negotiable  securities,  the  le- 
gal title  to  the  paper  must  be  vested  in 
him  by  an  indorsement.  Andrews  & 
Bros.  V.  McCoy,  8  Ala.  920. 

The  statute  of  1812,  which  provides 
that  in  actions  upon  promissory  notes, 
etc.,  by  an  indorsee,  the  defendant  shall 
have  the  benefit  of  all  offsets,  etc., 
against  the  same,  had  before  notice  of 
the  indorsement,  does  not  apply  to  a  note 
payable  to  bearer,  and  transferred  by  de- 
livery. Robinson  V.  Crenshaw,  3  Stew. 
&  P.  376. 

§  IM.  Actual   Notice. 
§  193.  In   General. 

A  note  indorsed  as  collateral  security 
was  returned  to  the  indorsers  for  collec- 
tion. They  had  agreed  with  a  creditor 
to  procure  and  turn  it  over  to  him  in 
payment  of  his  demand,  and  informed 
him  that  it  was  then  held  as  collateral 
security  by  a  firm  to  whom  they  had  tel- 
egraphed to  send  it,  and  with  whom  they 
had  an  arrangement  for  the  return 
thereof,  and  represented  that  they  in  fact 
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owned  it.  On  its  arrival  no  further  ques- 
tions were  asked,  and  the  note  was  ac- 
cepted without  notice  that  it  was  sent 
and  receipted  for.  for  collection  only. 
Held,  that  the  creditor  was  not  a  pur- 
chaser without  notice  of  the  rights  of  the 
indorsee  so  sending  it.  Carter  *.  Leh- 
man. Durr  &  Co.,  90  Ala.  136,  7  So.  735. 
§  194. Implied  from  Relation  be- 
tween Parties. 

A  corporation  purchased  from  a  firm 
composed  of  persons,  who  afterwards 
became  stockholders  and  officers  of  the 
corporation,  a  negotiable  note  executed 
by  a  city  for  liquors  purchased  for  the 
dispensary,  which  note  was  illegal  in  the 
hands  of  the  firm  because  executed  in 
violation  of  the  dispensary  law.  Held, 
that  the  corporation  was  not  a  bona  fide 
holder;  knowledge  of  the  partners  being 
imputed  .to  the  corporation.  Bluthenthat 
V.  Columbia,  I7S  Ala.  398,  37  So.  814. 

The  maker  of  a  note  for  a  blank 
amount  handed  it  to  a  bank  director,  to 
be  filled  up  with  the  sum  of  about  $500, 
and  used  in  the  renewal  of  another  note 
of  the  maker  held  by  the  bank.  The  di- 
rector, in  violation  of  the  trust,  filled  up 
the  note  for  a  much  larger  sum,  and  got 
the  bank  to  discount  it  for  his  own  use. 
The  director  did  not  communicate  the 
facts  to  any  other  director,  but  sat  as 
one  of  the  board  when  the  note  was 
taken  by  the  bank.  Held,  that  the  bank 
was  a  bona  fide  purchaser  without  no- 
tice, and  hence  the  maker  was  liable  on 
the  new  note.  Terrell  *.  Branch  Bank 
at  Mobile,  12  Ala.  502. 
§  195. Operation   and    Effect 

"If  •  •  •  the  holder  of  a  negotia- 
ble instrument,  at  the  time  he  acquired 
it,  knew  that  circumstances  existed  which 
rendered  it  improper  that  payment 
should  be  enforced,  he  will  not  acquire 
any  better  interest  in  the  same  than  the 
party  had. .  who  transferred  it  to  him. 
A  person,  therefore,  who  receives  a  bill 
with  notice  that  it  is  to  be  negotiated 
only  upon  certain  terms,  or  for  a  par- 
ticular purpose,  holds  the  bill  subject  to 
such  terms.  Chitty  on  Bills,  264,  9th 
Am.  Ed."  Saltmarsh  v.  TuthiU,  13  Ala. 
390,  399. 

If   the    holder    of   a    note    received     it 
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kni>wing  that  (he  person  passing  it  to 
Kim  bbtainci  it  surrtp'.iiiously,  he  can 
ti'.t  recover  on  the  instramenL  ilcKen- 
2it  T-  McRae.  *  Port-  :o. 

An  action  can  not  be  mainiaiiiei  bj 
an  indorsee  oiih  knowle'lee.  on  notes 
given  for  the  purchase  price  of  a  fenili- 
zer  tolii  in  violation  of  CoAt  1*'^.  S§ 
41S3,  4154,  which  makes  it  a  penal  of- 
fense to  *ell  a  fertilizer  without  first  sub- 
ir.ilting  it  to  the  commissioner  of  agri- 
culture, and  having  the  parcels  tagged 
according  to  law.  Johnson  v.  Hanover  ' 
-Nat.  Bank,  n't  Ala.  271,  6  So.  ^yi. 
I  IM,  Cofutrnctive     Notice,     and     Facts 

Pmtiiif  on  IniiiiirT. 
}  197. Good  Paitb  in  GcncraL 

Where  A  loses  at  gaming  the  note  of 
B,  given  for  A's  accommodation,  and  the 
winner  loses  it  in  the  same  way  to  C  and 
D,  or  transfers  it  to  them  in  discharge 
of  a  gambling  debt,  C  and  D  not  being 
hona  fide  holders,  can  not,  by  an  arrange- 
ment between  themselves,  confer  upon 
the  note  a  validity  which  it  did  not  pre- 
viouily  possess.  Whitlock  v.  Heard,  16 
Ala.  336. 

I    IM.  Character    or     Capacit?    ot 

Penona  Dealing  with  Paper. 

A  bona  fide  holder  without  notice  of 
£.n  accommodation  note.,  indorsed  with 
the  name  of  a  firm,  by  one  of  the  mem- 
bers for  his  own  benefit,  and  without  the 
assent  of  the  others,  may  collect  it  of  the 
firm.  Mauldin  v.  Branch  Bank.  3  .Ma. 
SOS. 

The  rule  that  a  note  given  by  one  part- 
ner in  the  partnership  name  for  his  in- 
dividual debt  is  good  against  the  firm  in 
the  hands  of  a  bona  fide  holder  applies 
only  to  notes  ot  mercantile  partnerships, 
and  does  not  apply  to  those  of  partner- 
ships for  keeping  tavern.  Cocke  v. 
Branch   Bank,  3  Ala.   175, 

One  who,  in  payment  of  A's  debt, 
knowingly  lakes  a  note  purporting  to 
have  been  executed  by  the  firm  of  A  & 
fl.  but  shown  to  have  been  signed  by 
A  in  renewal  of  one  given  for  the  debt 
of  A  and  C,  is  not  a  bona  fide  holder, 
and  can  not  enforce  it  against  B.  Tyree 
1'.  Murphy,  67  Ala.  i. 

Money  being  deposited  in  bank  by  a 
tax  collector,  to  the  credit  of  "1.  H.  Vln- 


i."  aad  checked  out  by  him 
in  the  ptircbasc  of  exchange  on  New 
York,  the  draft  being  made  payable  to 
himself  as  treasurer,  and  indorsed  in  the 
sai::e  way;  these  facts  arc  sufficient  to 
ci-.arce  the  indorsee  with  notice  of  the  of- 
ficial character  in  which  the  treasurer 
held  the  funds,  and.  if  he  applies  the 
money  in  payment  of  an  individual  in- 
debtedness of  the  treasurer  to  him,  he 
becomes  liable  to  the  state,  as  a  trustee 
in  inviium.  in  an  action  for  money  had 
!  and    received.      Wolffe    r.    State,    79    Ala. 


$  IM.  • ■  Relation    I 

Pcnons  Dealing  Tberewitb. 
A  purchaser  of  an  accepted  bill  of  ex- 
change from  the  drawer  is  chargeable 
with  notice  that  it  is  accommodation  pa- 
per, which,  until  negotiated,  is  no  evi- 
dence of  indebtedness  against  the  ac- 
ceptor.    Farley  Nat.  Bank  v.  Henderson, 

24   So.  428,   118  Ala.   441. 

Where  the  drawer  of  a  bill,  accepted 
or  indorsed  for  his  accommodation,  of- 
fers it  for  discount,  this  is  notice  to  the 
purchaser  of  the  character  of  the  accept- 
ance or  indorsement.  Noble  v.  Walker, 
32  Ala.  456. 

If  a  bill  of  exchange  is  indorsed  for 
the  accommodation  of  the  acceptor,  for 
a  special  purpose,  and  it  is  used  for  a 
different  purpose,  the  receiver  takes  it 
with  implied  notice  of  the  fact  and  pur- 
pose of  the  accommodation  indorsement, 
and  subject  to  any  defense  which  would 
be  available  against  the  acceptor  himself. 
McKenzie  v.  Branch  Bank,  SB  Ala.  606, 
65  Am.  Dec.  369,  cited  in  note  in  31  L, 

R.    A.,    N,    S.,    292,    297. 

B.,  being  indebted  to  a  life  insurance 
and  trust  company,  obtained  from  friends 
certain  blank  bills  of  exchange  drawn  and 
indorsed  by  them — he  being  the  ac- 
ceptor— -which  blanks  were  to  be  used  by 
him  only  in  the  renewal  of  the  debt  due 
the  company.  In  violation  of  the  agree- 
ment, he  filled  up  one  of  the  blanks  for 
$e,000  and  sold  it  to  W.  for  $5,000.  W. 
afterwards  transferred  the  bill  to  a  bank. 
Held,  in  an  action  by  such  bank  against 
one  of  the  indorsers,  that  the  bill's  being 
in  the  hands  of  the  acceptor  was  evi- 
dence to  charge  the  indorsee  that  it  was 
drawn  and  indorsed  for  the  accommoda- 
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tion  of  the  acceptor.     Saltmarsh  v.  Plant- 
ers' &  Merchants'   Bank,   14  Ala.   668. 

§  200. Knowledge   as   to   Conaidera- 

tion  or  Collateral  Agreements  or  Se- 
curities. 

Though  a  deed  of  trust,  if  properly  ex- 
ecuted, is  constructive  notice  of  the  lien 
in  all  contests  respecting  the  property, 
yet  this  constructive  notice  does  not  run 
with  mercantile  paper  secured  by  the 
deed,  so  as  to  charge  a  bona  fide  holder 
thereof,  before  maturity,  with  knowledge 
of  its  recitals.  Minell  v.  Reed,  26  Ala. 
730. 

If  there  is  not  on  the  face  of  a  note 
secured  by  trust  deed  anything  which 
could  give  a  bona  fide  holder  of  such  note 
notice  of  the  recitals  of  the  trust  deed, 
or  to  put  him  on  inquiry,  he  can  not  be 
affected  by  any  payments,  discounts,  set- 
offs, or  equities  existing  between  the  an- 
tecedent parties.  Minell  v.  Reed,  36  Ala. 
730. 

§  SOI.  Taking  after  Maturity. 
§  SOS. Title  and  Rights  Acquired 

Where  accommodation  paper  is  not 
made  for  a  specilied  purpose,  and  there 
is  no  understanding  between  the  parties 
that  its  use  shall  be  restricted,  the  fact 
that  a  holder  has  acquired  It  after  matu- 
rity does  not  affect  his  title  thereto.  Con- 
nerly  v.  Planters'  &  Merchants'  Ins.  Co., 
66  Ala.  433. 

9  SOS. Defenses  as  against  Purchas- 
ers after  Maturity. 

Doctrine  Stated.— Where  a  note,  check, 
or  bill  is  transferred  after  maturity,  the 
transferee  takes  it  subject  to  all  the  de- 
fenses that  are  available  as  between  the 
original  parties.  Robertson  v.  Breedlove, 
7  Port.  541;  Glasscock  v.  Smith,  25  Ala. 
474:  Battle  V.  Weems,  44  Ala.  105. 

"The  indorsee  of  commercial  paper  ac- 
quiring it  after  maturity,  *  •  *  ukes 
it  subject  to  all  defenses  which  the  maker 
could  prtfer  against  the  payee,  if  he  had 
remained  the  holder.  Glasscock  v. 
Smith.  25  Ala.  474;  Fenouille  v.  Hamil- 
ton, 35  Ala.  319;  McKenzie  V.  Branch 
Bank,  28  Ala.  606;  CuUum  v.  Bank,  4 
Ala.  21.  The  rule  has  been  sometimes 
limited  to  defenses  affecting  the  instru- 
ment itself,  as  a   want,  or  illegality,  or 


failure  of  consideration.  But  in  Carroll 
V.  Malone,  28  Ala.  521,  it  was  after  very 
careful  consideration  of  our  statutes, 
from  which  the  provisions  of  the  Code 
do  not  materially  vary,  held,  that  the  in- 
dorsee was  subject  to  set-off,  and  dis- 
counts, as  well  as  to  defenses,  affecting 
the  instrument  itself,"  Bank  v.  Poelnitz, 
61  Ala.  147,  149,  cited  in  note  in  46  L. 
R.  A.  757,  796. 

It  had  formerly  been  held  that  the 
maker  of  a  note  transferred  after  ma- 
turity can  plead  only  such  defenses  and 
counterclaims  as  are  connected  with  the 
note  and'  not  such  as  grow  out  of 
independent  or  collateral  transactions. 
Robertson  v.  Breedlove.  7  Port.  641; 
Sheffield  V.  Parmlee.  8  Ala.  889,  cited  in 
note  in  46  L.  R.  A.  760,  761,  765,  788,  790. 

A  transfer  by  the  payee  of  past-due 
commercial  paper  carries  with  it  no 
greater  rights  than  the  payee  has;  and 
the  purchaser  or  indorsee  of  a  note  and 
the  mortgage  securing  it,  after  the  ma- 
turity of  the  note,  takes  it  subject  to  all 
defenses  which  the  maker  could  prefer 
against  the  payee  if  he  had  remained  the 
holder,  and  such  purchaser  or  indorsee 
can  not  claim  to  be  a  bona  fide  purchaser 
without  notice.     Marshall  v.  Shiff,  30  So. 

335,    130    Ala.    545. 

An  indorsee  who  acquires  a  note  after 
maturity  takes  it  subject  to  all  defenses 
existing  in  favor  of  the  maker  as  against 
the  party  tor  whose  accommodation  it 
was  made.  Glasscock  v.  Smith,  25  Ala. 
474,  cited  in  note  in  46  L.  R.  A.  757,  773; 
11  L.  R.  A.,  N.  S„  1036. 

"A  note  in  circulation  after  it  is  due, 
carries  suspicion  upon  its  face.  It  sug- 
gests inquiry,  and  places  the  purchaser  in 
privity  with  his  indorser,  and  subject  to 
any  defense  available  against  him.  Syl- 
vester V.  Crapo,  IS  Pick.  92;  Burroughs 
V.  Moss,  10  Barn.  &  Cresw.  563."  At- 
kins V.   Knight,   46   Ala.   539,   548. 

"It  is  better  to  require  one  who  would 
purchase  a  negotiable  note  after  its  ma- 
turity to  ascertain  whether  it  is  a  subsist- 
ing demand,  than  to  subject  the  anteced- 
ent parties  to  the  necessity  of  tracing  to 
him  a  knowledge  that  it  is  not."  Atkins 
*.   Knight,  46  Ala.   539,   548. 

The  fraud  of  the  maker  and  payee  of  a 
note  in  antedating  it,  for  the  purpose  of 
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practicing  a  deceit  on  a  third  person,  and 
making  it  appear  an  absolute  promise  to 
pay,  when  in  fact  its  payment  depends 
on  the  success  of  the  deceit,  can  give  no 
protection  to  the  maker,  nor  aid  to  the 
indorsee  after  maturity,  in  a  suit  for  its 
collection.  Atkins  v.  Knight,  40  Ala.  539, 
cited  in  note  in  46  L.  R.  A.  755,  763,  768, 
769. 

Doctrine  Illustrated. — Tn  a  suit  by  an 
endorsee  against  the  maker  of  a  promis- 
sory note,  it  is  a  valid  defense  that  it 
was  given  in  consideration  of  the  notes 
and  accounts  of  another  person,  and  paya- 
ble when  they  were  collected,  which  had 
not  been  done,  and  that  the  plaintiff  ob- 
tained it  after  maturity.  Atkins  v. 
Knight,  46  Ala.  539. 

Defendants  remitted  a  bill,  indorsed  by 
them,  to  a  correspondent  house,  to  whom 
they  were  then  indebted,  with  instruc- 
tions to  credit  them  in  account.  That 
house  procured  the  bill  lo  be  discounted, 
and  credited  the  remitters  with  the  pro- 
ceeds, and  advised  them  of  the  facts. 
Held,  that  a  holder  to  whom  the  house 
indorsed  the  bill  after  its  maturity,  and 
subsequent  to  its  having  been  taken  up 
by  them  as  indorsers,  was  not  affected  by 
a  set-ofT  then  held  by  defendants  against 
their  correspondents.  Sheffield  v.  Parm- 
lee,  8  Ala.  889. 

Where  a  creditor,  holding  his  debtor's 
note  and  also  the  note  of  another  person 
as  collateral,  transfers  them  after  njatu- 
rity  to  different  persons,  the  rights  oi  the 
transferees  depend  on  the  priority  of  the 
transfers,  A  first  transfer  of  the  collat- 
eral extinguishes  the  original  debt  pro 
tanto.  and  the  party  taking  a  subsequent 
transfer  of  the  original  note  takes  it  sub- 
ject to  a  credit  pro  tanto.  But,  if  the 
original  note  is  first  transferred,  the  col- 
lateral will  follow  it  into  whosesoevei" 
hands  it  passes,  being  subject  in  them  to 
any  defense  the  maker  might  have  made 
in  first  hands.  Ware  t:  Russell,  57  Ala. 
43,  29  Am.  Rep.  710.  cited  in  note  in  40 
L.  R.  A.  779. 

S  SIM.  Consideration  in  General. 
§  SOS.  ■——  Pajrment  of   Less  than   Face 
Value. 


A  executed  several  n 
ing  in  the  whole  to  $3 


to  C, 
ind  C  indorsed 


them  to  B  for  the  accommodation  of  A, 
and  received  $200  of  B,  which  he  passed 
over  (o  A.  A  paid  to  B  $200,  Tn  an  ac- 
tion by  B  against  C  it  was  held  that  he 
was  not  entitled  to  recover,  on  the  ground 
of  a  failure  of  consideration  for  the  resi- 
due.    Hutchins  V.   McCann,  7   Port.  94. 


§  SOS.  . 


-  UsuriouB  Consideration. 


Doctrine  Stated.— The  rule  obtains  in 
this  state,  that  a  holder  of  a  negotiable 
instrument,  acquired  by  transfer  or  in- 
dorsement before  maturity,  upon  a  usuri- 
ous consideration,  though-  in  the  usual 
course  of  business,  and  without  notice,  is 
not  a  bona  fide  holder;  and.  in  his  hands, 
the  instrument  is  subject  to  the  equities 
or  defenses  which  would  have  been  avail- 
able against  the  antecedent  parties.  Capi- 
tal City  Ins.  Co.  v.  Quinn,  73  Ala.  958; 
Saltmarsh  v.  Tuthill,  13  Ala.  390,  410. 

'■The  doctrine  is  well  settled  in  this 
court  that  the  holder  of  commercial 
paper,  acquiring  it  on  a  usurious  consid- 
eration, is  not  a  bona  fide  holder,  and  is 
not  protected  against  the  infirmities  of 
the  paper,  nor  against  transactions  be- 
tween the  makers  or  indorsers  with  third 
persons,  dealing  with  them  without  no- 
tice, in  good  faith,  on  a  valuable  consid- 
eration. Saltmarsh  v.  Tuthill,  13  Ala.  390; 
Carlisle  v.  Hill,  16  Ala.  398;  Smith  v.  Leh- 
man, etc.,  Co.,  85  Ala.  394,  5  So.  ?04. 
In  Saltmarsh  v.  Tuthill.  supra,  the  court 
quotes  the  terse  sentence  in  the  opinion 
of  Cowen,  J.,  in  Ramsdell  v.  Morgan.  16 
Wend.  574:  There  is  a  solecism  on  the 
face  of  the  expression,  "a  bona  fide  pur- 
chaser on  usury." ' "  Hart  v.  Adler,  109 
Ala.  467.   19  So.   894.  895. 

Purchase  of  a  note  at  a  discount  greater 
than  the  legal  rale  of  interest  does  not 
affect  the  bona  hdes  of  the  purchaser. 
Holmes  v.  Bank  of  Pt.  Gaines,  S4  So.  959, 
ISO  Ala.  493. 

'"A  note  or  bill,  which  in  the  hands  of 
the  holder  is  a  valid  debt,  may  be  bought 
or  sold  as  any  other  chattel  at  its  real 
or  supposed  value,  and  the  transfer  of 
such  a  note  or  bill  at  a  discount  beyond 
the  legal  rate  of  interest  is  not  usurious, 
although  the  holder  may  indorse  it,  un- 
less the  transaction  was  a  mere  device  to 
evade  the  statute  against  usury.'  Salt- 
marsh  V.    Planters',    etc.,    Bank,    17    Ala, 
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761.  788."  Capital  City  Ins.  Co.  v.  Quinn, 
73  Ala.  958,  561;  Woodall  &  Son  v.  Peo- 
ple's Nat.  Bank,  153  Ala.  576,  45  So.  194, 
196;  King  v.  People's  Bank.  1ST  Ala.  S66, 
38   So.  658,  659. 

"A  sale  at  any  rate  of  discount,  unless 
the  transaction  originated  in  a  treaty  for 
the  loan  of  money,  of  which  the  sale  or 
discount  was  the  consummation,  is  not 
a  loan  of  money,  or  the  forbearance  of 
a  debt,  and  is  not  consequently  offensive 
to  the  statute  against  usury."  Capital 
City  Ins.  Co.  v.  Quinn,  73  AU.  558,  561. 

The  (act  that  the  indorsements  on  a 
note  were  without  consideration,  or  were 
procured  by  fraud,  or  that  the  notes  were 
misapplied  by  the  maker,  constitutes  no 
defense  where  plaintiff  was  a  bona  fide 
purchaser  without  notice  of  such  fad, 
though  the  purchase  was  at  usurious 
rates.  Bunzel  v.  Maas,  22  So.  568,  116 
Ala.  68. 

Where  the  acceptor  of  a  bill  of  ex- 
change, drawn  (or  his  accommodation, 
disposes  of  it  at  a  rate  of  discount  greater 
than  the  legal  rate  of  interest,  the  con- 
tract is  usurious,  and,  being  thus  infected, 
the  purchaser  can  not  be  regarded  ns  a 
bona  fide  holder.  Carlisle  v.  Hill,  16  Ala. 
398. 

"The  principle  is  thus  stated  by  Mr. 
Parsons:  'If  no  party  to  the  note  who 
is  prior  to  the  holder  could  himself  bring 
an  action  upon  it  against  the  maker,  then 
no  prior  party  ever  owned  the  note,  and 
the  holder,  being  the  first  owner,  must 
be  held  to  have  loaned  the  money  Co  the 
maker,  through  the  prior  parties,  who 
were  only  agents  of  the  maker;  and  on 
the  other  hand,  if  either  prior  party  could 
have  maintained  an  action,  he  owned  the 
note  and  sold  it  to  the  holder.'  2  Parsons 
on  Bills,  426.  The  principle  is  stated  in 
substantially  the  same  language  by  Mr. 
Daniel  in  his  work  on  'Negotiable  Instru- 
ments' (1  Daniel's  Neg.  Ins.,  §  751);  and 
of  itself  forms  the  test  by  which  a  sale 
of  a  bill  or  note  at  a  greater  rate  of  pre- 
mium than  legal  interest,  is  distinguished 
from  a  usurious  loan  of  money.  Wil- 
liams V.  Reynolds,  10  Md.  57;  Durant  v. 
Banta,  27  N.  J.  Law  624;  Gau!  v.  Willis, 
26  Pa.  S59;  Saltmarsh  v.  Planters',  etc., 
Bank,  17  Ala.  761."  Capital  City  Ins.  Co. 
V.  Quinn,  73  Ala.  5SB,  S62. 


Doctrine  Illustrated. — A  drew  a  bill  on 
,  in  favor  of  C,  which  was  indorsed  by 
and  D  on  Sunday,  and  handed  to  B, 
who  delivered  it  to  E  as  a  substitute  for 
another  bill  held. by  £  against  B  for  the 
e  amount,  on  which  he  had  paid  usuri- 
interest.  and  extending  the  time  of 
payment;  £  taking  it  without  notice  that 
they  were  indorsed  on  Sunday.  Held, 
that  E  was  not  a  bona  fide  holder,  receiv- 
ing the  bill  in  the  usual  course  of  trade, 
so  as  to  preclude  a  defense,  in  his  hands, 
which  would  have  been  available  as  be- 
tween the  original  parties,  and  that,  as 
the  indorsements  were  in  violation  of 
law,  the  bill  was  void  in  his  hands.  Salt- 
marsh  *.  Tuthill,  13  Ala.  390. 

plea  that  they  were  transferred  by  payee 
to  plaintiff  as  collateral,  and  that  the  col- 
lateral debt  bore  usurious  interest,  or  was 
usuriously  discounted,  and  that  before 
suit  defendant  paid  the  notes  without 
knowing  that  they  had  been  transferred. 
Stewart  v.  Bibb  County  Banking  &  Trust 
Co.  (Ala.),  98  So.  273. 

A  purchase  of  notes  by  a  third  person 
from  the  payee  at  a  discount  of  10  per 
cent  is  not  a  usurious  contract,  under 
Code  1896,  §g  8636,  2630,  which  provide 
that  contracts  for  the  payment  of  inter- 
est on'a  loan  of  money  at  a  higher  rate 
than  8  per  cent  per  annum  are  usurious. 
Orr  V.  Sparkman,  120  Ala.  9,  23  So.  829, 

Under  Code,  |  2630,  declaring  that  all 
contracts  for  the  payment  of  interest  on 
a  loan  or  any  contract  at  a  higher  rate 
than  8  per  cent  per  annum  can  not  be 
enforced  save  as  to  the  principal,  the  fact 
that  the  holder  of  a  note  purchased  the 
same  from  the  payee  at  a  discount,  at  a 
greater  rate  of  interest  than  8  per  cent 
per  annum,  did  not  deprive  him  of  pro- 
tection against  defenses  existing  between 
the  maker  and  payee,  on  the  ground  that 
he  was  not  a  bona  fide  purchaser.  King 
V.  People's  Bank,  28  So.  658,  127  Ala.  286. 


§  807.  ■ 


-  Crediting  Proceeds. 


The  crediting  by  a  bank  of  the 
of  a  check  to  the  account  of  a  depositor 
indebted  to  it  does  not  make  the  bank  a 
bona  fide  holder  for  value  of  the  check. 
First  Nat.  Bank  v.  Nelson,  105  Ala.  180, 
16  So.  707. 
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A  bank,  which  discounis  paper  for  a 
depositor  and  gives  him  credit  for  the 
proceeds,  is  not  a  "bona  fide  holder"  for 
value,  so  as  to  be  protected  against  In- 
firmities in  the  paper  unless  some  other 
consideration  passes,  such  transaction 
merely  creating  the  relation  of  debtor  and 
creditor  between  the  bank  and  the  de- 
positor; and  so  long  as  that  relation  con- 
tinues and  the  deposit  is  not  withdrawn 
Ihe  bank  is  subject  to  the  equities  of  the 
prior  parties,  though  the  paper  is  taken 
before  maturity  and  without  notice.  Ala- 
bama Grocery  Co,  *.  First  Nat.  Bank,  4S 
So.  340,  158  Ala.  H3. 

§  SOS.   Taking  as  Collateral   Security  in 
General. 

The  taking  of  negotiable  paper  as  col- 
lateral security  for  a  debt  presently 
created,  is  acquiring  it  in  the  usual  course 
of  business,  upon  a  valuable  considera- 
tion, entitling  the  holder  to  protection 
against  equities  or  defenses  existing  be- 
tween the  original  parties,  of  which  he 
does  not  have  notice.  Connerly  &  Co.  v. 
Planters,'  etc,  Ins,  Co.,  66  Ala.  432,  434; 
Miller  &  Co.  V.  Boykin,  70  Ala.  469;  Boy- 
kin  V.  Bank,  73  Ala.  262,  271. 

One  who  honestly  receives  a  negotiable 
note  before  maturity  as  collateral  security 
for  a  debt  contracted  simultaneously,  or 
lakes  it  as  collateral  in  pursuance  of  a 
previous  agreement  made  at  the  time  the 
debt  was  contracted,  is  a  bona  fide  pur- 
chaser. Thompson  v.  Maddux,  23  So.  157, 
117  Ala.  468;  Miller  v.  Boykin,  70  Ala.  469. 

To  constitute  a  purchaser  for  value,  of 
notes  or  paper  agreed  to  be  transferred 
as  collateral  security  for  a  debt  contem- 
poraneously contracted,  it  is  not  neces- 
sary that  the  notes  or  paper  should  be 
particularly  described  at  the  time.  When. 
;  sub.'iequently  transferred, 
of  the  agreement,  it  is  ren- 
dered specific  and  certain,  and  the  creditor 
becomes  a  holder  for  value.  Boykin  v. 
Bank,  72  Ala.  262;  Miller  &  Co.  v.  Boy- 
kin, 70  Ala.  469. 

An  agreement  to  give  collaterals  would 
be  sufficient  to  include  any  particular  col- 
lateral afterwards  delivered  in  execution 
of  such  promise;  the  delivery  when  made 
would  relate  back  to  the  time  of  the 
agreement,   and    it   would    be   immaterial 


to  the  validity  of  the  agreement  or  trans- 
fer, whether  the  collateral  afterwards 
transferred  was,  at  the  time  the  agree- 
ment was  made,  in  the  city  where  the 
parties  then  were,  or  elsewhere.  Miller 
&  Co.  V.  Boykin,  70  Ala.  469. 

Where  notes  are  pledged  to  secure  a 
debt,  and  the  pledgee  takes  them  as  a 
bona  fide  purchaser  for  value,  other  notes 
afterwards  substituted  for  these  notes  by 
agreement  will  also  be  held  free  from 
equities  between  the  original  parlies. 
First  Nat.  Bank  v.  Johnston,  97  Ala.  658, 
11   So.   690. 

§  309.  Taking  m  Collateral  Security  for 
Pre-Existing  Debt 

Doctrine  Stated— Whatever  may  be 
the  general  weight  of  authority  else- 
where, it  is  the  settled  law  of  this  state 
that  a  holder  of  negotiable  paper  as  col- 
lateral security  for  a  pre-existing  debt 
is  not  a  bona  fide  holder  for  value,  and 
is  not  entitled  to  protection  against  equi- 
ties and  defenses  existing  between  prior 
parties,  of  which  he  had  no  notice.  Con- 
nerly &  Co.  V.  Planters',  etc.,  Ins.  Co., 
66  Ala.  433;  Fenouifle  f.  Hamilton,  35 
Ala.  319;  Thompson  v.  Maddux,  117  Ala. 
468,  23  So.  157,  160;  Miller  &  Co.  v.  Boy- 
kin, 70  Ala.  469,  cited  in  note  in  31  L. 
R.  A.,  N.  S..  293,  399:  First  Nat.  Bank 
V.  Johnston,  97  Ala.  655,  11  So.  690,  692; 
Stewart  !■.  Bibb  County,  etc.,  Co.  (Ala.), 
58  So.  273;  Andrews  &  Bros.  v.  McCoy,  8 
Ala.  820,  cited  in  note  in  31  L.  R.  A., 
N.  S.,  292. 

The  indorsee  of  commercial  paper,  ac- 
quiring it  before  maturity  merely  as  col- 
lateral security  for  a  pre-existing  debt, 
takes  it  subject  to  all  the  defenses  which 
the  maker  could  prefer  against  the 
payee,  if  he  had  remained  the  holder. 
Bank  v.  Poelnitz,  61  Ala.  147;  First  Nat. 
Bank  v.  Johnston,  97  Ala.  655,  11  So.  690, 
691;   Boykin  v.  Bank,  72  Ala.  363. 

And  under  the  decisions  of  the  su- 
preme court,  contrary  to  the  weight  of 
authority,  accommodation  paper  is  not 
an  exception  to  this  rule.  Boykin  v. 
Bank,  72  Ala.  262;  Miller  &  Co.  v.  Boy- 
kin, 70  Ala.  469. 

And  this  right  exists  as  to  matters  of 
set-off  and  discount,  as  well  as  to  de- 
fenses affecting  the  instrument  itself. 
Bank  v.   Poelniti,  61  Ala.  147. 
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And  the  fact  that  the  assignee  after- 
wards grants  indulgence,  or  forbears  to 
enforce  his  remedies  for  the  collection 
of  his  debt,  when  it  is  not  shown  that 
such  indulgence  or  forbearance  was  an 
element  of  the  contract  by  which  he  ac- 
quired the  paper,  does  not  affect  the  prin- 
ciple. Fenouille  v.  Hamilton.  35  Ala.  319, 
cited  in  note  in  31  L.  R.  A.,  N.  S.,  39S, 
299. 

"But  if  there  be  any  additional  con- 
sideration, such  as  forbearance  or  ex- 
tension of  the  time  of  payment  of  the 
pre-existing  debt  for  which  the  note  was 
transferred  as  collateral  security,  the  rule 
is  different,  and  in  such  case  the  trans- 
feree becomes  entitled  to  the  same  pro- 
tection and  to  the  same  extent,  under 
the  commercial  law,  as  any  other  bona 
fide  holder  for  value."  Stewart  v.  Bibb 
County,  etc..   Co.    (Ala.).   56    So.   273. 

Where  negotiable  paper  is  transferred 
to  secure  a  pre-existing  debt,  in  consid- 
eration of  an  extension  of  the  time  of 
payment  of  the  debt,  the  transferee  is 
a  bona  fide  holder  for  value,  and  is  not 
subject  to  equities  between  prior  parties, 
of  which  he  had  no  notice.  First  Nat. 
Bank  v.  Johnston.  97  Ala.  655.  11  So.  690- 

Thus.  a  note  transferred  to  secure  a 
pre-existing  debt,  in  consideration  of  an 
extension  of  the  time  of  payment  of  the 
debt,  makes  the  transferee  a  bona  fide 
holder,  and  not  subject  to  equities  be- 
tween the  original  parties  of  which  he 
had  no  notice.  Prim  v.  Hammel,  134  Ala. 
652,  3Z  So.  1006:  Louisville  Banking  Co. 
V.  Howard.  123  Ala.  3B0,  26  So.  207,  308, 
cited  in  note  in  31  U.  R.  A..  N.  S.,  293. 
268,  299. 

In  such  a  case,  notes  afterwards  sub' 
stituted  by  mutual  agreement  of  the  par- 
ties, without  any  new  consideration,  tt 
take  the  place  of  the  collateral  originally 
taken,  will  be  held  in  the  same  condition 
as  the  collateral  whose  place  it  took. 
First  Nat.  Bank  v.  Johnston,  97  Ala.  65S, 
11  So.  690. 

Doctrine  IlluBtratcd. — If  the  indorsee 
takes  the  note  as  an  indemnity  for  a  pre- 
existing liability  as  surety  for  the  payee, 
it  is  not  in  the  usual  course  of  business. 
and  he  will  hold  it  subject  to  the  equitii 
of  the  maker  against  the  Endorser.  Bank 
of  Mobile  V.  Hall,  6  Ala.  639.  41 
Dec.  73. 


Where  a  note  given  for  the  purchase 
money  of  land  is  transferred  as  collateral 
security  for  a  pre-existing  debt  of  the 
payee,  the  maker  may  set  up  as  defense 
in  an  action  by  the  holder  a  breach  of  a 
gainst  incumbrances.  Cullum 
Branch  of  State  Bank,  4  Ala.  21,  37 
Am.  Dec.  725,  cited  in  note  in  3!   L.  R. 

..  N.  S.,  292. 

A     mortgagee     delivered     to     plaintiff. 

ithout  indorsement,  a  mortgage  note  as 
collateral  security  for  a  debt.  The  mort- 
gagor paid  the  mortgage  to,  and  pro- 
cured its  cancellation  by,  the  mortgagee, 
without  notice  of  the  transfer  of  such 
:.  There  was  evidence  that  the  trans- 
fer of  the  note  to  plaintiff  was  in  consid- 
jndulgence  by  him  to  such 
mortgagee  on  an  antecedent  debt.  Held, 
that  he  was  not  a  bona  lide  holder,  where 
such  evidence  did  not  show  such  a  defi- 
nite agreement  as  to  the  forbearance  as 
to  constitute  an  independent  considera- 
tion for  the  transfer.  Vann  v.  Marbury, 
100  Ala.  438,  14  So.  373,  46  Am.  St.  Rep. 
70,  23  L.  R.  A.  325,  cited  in  note  in  31  L. 
R.   A.,   N.   S.,  29B. 

§  810,  Taking  in  Payment  of  FVe-Exist- 
ing  Debt. 

Doctrine  Stated. — One  who  receives  a 
bill,  or  negotiable  note,  before  its  matu- 
rity, in  payment  of  a  debt,  is  a  bona  fide 
holder.  -  Barney  v.   Earle,   13   Ala.   106. 

When  a  creditor  takes  his  debtor's 
check  on  a  bank  in  payment  of  his  debt, 
he  is  a  holder  for  a  valuable  considera- 
tion.    Mobile,  etc.,  B.  Co.  i'.  Felrath,  67 


Ala.  189. 
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insfer    of    negotiable    paper 


payment  of  a  pre-existing  debt,  is  accord- 
ing to  the  known  and  usual  course  of 
business,  and  is  founded  on  a  valuable 
consideration,  entitling  the  transferee  to 
protection  against  equities  and  defenses, 
to  which  the  paper  may  have  been  sub- 
ject between  the  original  parties.  Swift 
V.  Tyson,  16  Pet.  1:  Bank  v.  Hall,  6  Ala. 
839;  Barney  v.  Earle,  13  Ala.  106."  May- 
berry  &   Co.  V.  Morris,  62  Ala.   113.   116. 

The  act  of  1828,  places  promissory 
notes  in  respect  to  the  remedy,  on  the 
same  footing  with  bills  of  exchange,  and 
declares  that  they  shall  all  be  governed 
by  the  rules  of  the  law  merchant,  etc.; 
consequently,   where   such   a   note   is   in- 
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dorsed  before  its  maturity  in  payment  of 
a  pre-existing  debt,  its  collection  may  be 
enforced  by  I'he  indorsee  against  the 
maker,  though  the  latter  may  have  a  de- 
fense which  implicates  its  validity,  as  be- 
tween himself  and  the  payee.  Pond  v. 
Lockwood,  8  Ala.  669. 

A  negotiable  instrument  received  be- 
fore it  is  due,  in  payment  of  a  pre-exist- 
ing debt,  is  received  in  the  usual  course 
of  trade  between  merchants,  and  will  pro- 
tect the  holder  against  a  latent  equity 
between  the  original  parties,  of  which  he 
had  no  notice.     Bank  i:  Hall.  6  .Ala.  639. 

A  creditor  who  takes  the  note  of  his 
debtor,  with  accommodation  indorse- 
ments, in  payment  of  an  antecedent  debt, 
is  a  purchaser  for  value  in  due  course  of 
business,  and  may  hold  tiie  indorser. 
Marks  v.  First  Nat.  Bank.  79  Ala,  550,  sa 
Am.  Rep.  630. 

Rationale  of  Doctrine. — "There  is  no 
sensible  distinction  between  receiving  a 
bill  in  payment  of  a  pre-existing  debt,  and 
purchasing  it  with  money  or  property. 
In  either  case,  the  consideration  is  a  val- 
uable one;  and  all  the  reasons  which  ap- 
ply to  protect  the  holder  against  latent 
equities  between  the  original  parties  of 
which  he  had  no  notice,  apply  with  the 
same  force  in  the  one  case  as  in  the 
other."     Bank  v.  Hall.  8  Ala.  639,  644. 

Doctrine  Illustrated. — One  who  re- 
ceives a  bill,  or  negotiable  note,  before  its 
.maturity,  in  payment  of  a  debt,  is  not  af- 
fected by  any  force,  or  fraud  in  obtaining 
the  bill,  of  which  he  had  no  notice.  Bar- 
ney V.  Earle.  13  Ala.  106. 

The  transferee,  before  maturity,  of  an 
accepted  hill  of  exchange  in  payment  of 
an  antecedent  debt,  from  one  to  whom 
it  was  given  for  another  purpose,  ac- 
quires a  good  title,  unless  he  took  it  with 
knowledge  of  the  conditions  of  the  ac- 
ceptance. Farley  Nat.  Bank  v.  Hender- 
son, 118  Ala.  441,  34  So.  438. 

A  party  who  signs  his  name  to  a  note 
in  blank,  with  the  understanding  that  it 
shall  be  filled  up  with  a  particular  amount 
or  be  used  in  a  particular  mode,  is  liable 
upon  the  note  to  a  parly  who  receives  it 
in  ignorance  of  the  agreement  and  pays 
a  valuable  consideration  for  it.  whether 
it  be  an  advance  of  money  or  (he  extin- 
guishment of  a  debt.  Decatur  Bank  v. 
Spence,  9  Ala.  800. 


§  Sll.  Knowledge    of   or    Notice   to    Im- 
mediate Indorser  a.%  to   Defense*. 

An  indorsee  of  a  note  before  maturity 
with  notice  of  payment  to  a  third  person, 
pursuant  to  an  order  of  the  payee,  may 
transfer  the  note  to  an  innocent  pur- 
chaser for  value  before  maturity,  who 
may  enforce  the  note  notwithstanding 
such  payment.  Snead  v.  Barclift,  3  Ala. 
App.  297.  56  So.   .^93. 

The  bona  fide  holder  of  a  bill  of  ex- 
change, who  took  it  before  maturity, 
without  notice  of  any  defect  in  the  title 
of  his  indorser,  may  recover  thereon. 
though  such  indorser  acquired  it  by  fraud. 
Salimarsh  t:  Tuthill,  13  Ala.  390. 
§  SIS.  PurchascTB  from  Bona  Fide  Hold- 
era. 

An  innocent  holder  for  value  of  an  ac- 
ceptance, improperly  made  by  a  member 
of  a  firm,  by  his  indorsement  of  the  bill, 
transfers  atl  his  rights  to  his  indorsee, 
who  will  not  therefore  be  required  to 
show  when  he'  acquired  the  bill,  or  that 
he  gave  value  for  it.  Pearson  v.  Howe. 
U  Ala.  370. 

Where  the  defendants  remitted  a  bill, 
indorsed  by  them,  to  a  correspondent 
house,  to  whom  they  were  then  indebted, 
with  instructions  to  credit  them  in  ac- 
count, and  that  house  procured  the-  bill 
to  be  discounted,  and  credited  the  re- 
mitters with  the  proceeds,  and  advised 
them  of  the  facts,  these  circumstances 
constitute  a  sufficient  consideration  for 
the  indorsement  to  enable  the  corre- 
spondent house  to  maintain  an  action  on 
the  bill,  when  subsequently  paid  by  them 
as  indorsers,  against  the  remitters;  and 
a  holder  to  whom  this  house  indorsed  the 
bill  after  its  maturity,  and  subsequent  to 
its  being  taken  up  by  them,  is  not  af- 
fected by  a  set-off  then  held  by  the  de- 
fendants against  their  correspondents. 
Sheffield  v.  Parmlee,  8  Ala.  889. 


§  su.  - 


-  In   QeneraL 


§  S14  <1)  In  General. 
■  Commercial  paper,  in  the  hands  of  a 
bona  fide  purchaser  for  value  before  ma- 
turity, is  not  subject  to  defenses  which 
would  be  available  against  the  original 
payee,  unless  it  is  shown  that  such  pur- 
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chaser  had  notice  of  such  defenses.  Mer- 
chants' Nat.  Bank  v.  Norris,  163  Ala.  481, 
51  So.  IS.  See  ante,  "Nature  and 
Grounds  of  Protection,"  §  189, 

In  an  action  on  notes,  special  pleas 
'Setting  up  fraud  in  securing  the  signa- 
ture, suretyship,  failure  of  consideration, 
and  breach  of  warranty,  were  completely 
answered  by  replication  averring  that 
the  notes  were  commercial  paper,  and  the 
purchase  by  plaintiR  in  the  regular  course 
of  business  for  value  and  without  notice. 
Merchants'  Nat.  Bank  v.  Norris,  163  Ala. 
481,  51  So.  IS. 
9  414  <S)  Estoppel  to  Set  Up  Detcnsc. 

Where  the  payee  of  a  note  was  in- 
quired of  by  a  prospective  purchaser  as  to 
whether  there  existed  any  defenses 
against  it,  and  answered  that  he  had 
none,  he  did  not  thereby  -preclude  him- 
self from  making  any  defense  growing 
out  of  the  original  transaction  of  which 
he  had  no  knowledge  at  the  time.  Clem- 
ents V.  Loggins,  3  Ala.  514. 

§  S14  (3)  Waiver  of  Defenaes. 

Where  a  note  is  expressly  made  nego- 
tiable and  payable  at  bank,  the  right  of 
set-off  or  other  like  defense  is  thereby 
waived,  not  only  as  against  the  bank,  but 
as  against  any  innocent  holder.  Knapp  v. 
McBride,  7  Ala.  19. 

§  SIS.  Incapacity    or    Want   of  Au- 

tboritr  of  Partiea  in  General. 

Where  the  wife,  as  comaker  with  her 
husband,  signs  a  note  payable  at  a  bank, 
and  hence  governed  by  the  commercial 
law,  and  it  is  sold  before  maturity,  for 
value,  to  a  purchaser  having  no  notice  of 
defenses  existing  between  the  original 
parties,  the  wife  can  not  escape  liability 
by  showing  that  she  was  a  mere  surety 
on  the  note,  within  Code,  §  2349,  provid- 
ing that  a  wife  shall  not  become  gurety 
for  her  husband.  Scott  v.  Taul,  22  So. 
447,   115   Ala.  539. 

If  one  signs  or  indorses  a  blank  bill  or 
note,  and  parts  with  its  possession,  with 
the  view  of  its  being  filled  up  and  made  a 
negotiable  security,  and  it  afterwards  and 
before  maturity  comes  to  the  hands  of  a 
bona  fide  holder  for  a  valuable  considera- 
tion without  notice,  he  will  be  held  to  its 
payment,  without  regard  to  the  authority 
of  the   person   by  whom   the   blank  was 


filled.     Robertson  v.  Smith,   18  Ala.  220. 
See  post,  "Defective  Execution,"  §  217. 

Where  one  partner  affixes  the  partner- 
ship  name  to  a   note,   as   security  for  a 
debt  of  a  third  person,  without  his  part- 
:r's    assent,    an    innocent    holder   of    the 
3te,    by    the    Alabama    statute    of    1812. 
kes  it  subject  to  the   same  defense  as 
le   original  payee.     Rolston  t:  Click,  1 
Stew.  526. 

g  216. Powen    of    Corporationa    or 

Corporate  Officers. 

Where  a  corporation  issues  commer- 
cial paper  when  not  authorized  to  issue 
any  commercial  paper,  such  paper  is  void, 
I  in  the  hands  of  a  bona  fide  pur- 
chaser for  value  before  maturity.  Stouf- 
fer  V.  Smith-Davis  Hardware  Co.,  154 
Ala.  301,  45  So.  621. 

But  where  a  corporation,  having  the 
power  to  accept  drafts  for  some  pur- 
poses, accepts  a  draft  for  goods  which 
it  has  no  power  to  deal  in,  it  can  not  de- 
fend a  suit  on  such  note  by  a  bona  fide 
holder  for  value  before  maturity  on  the 
ground  that  the  transaction  was  ultra 
vires;  nothing  appearing  on  the  face  of 
the  draft  to  show  for  what  purpose  it 
was  issued.  Stoufler  v.  Smith-Davis 
Hardware  Co..  49  So.  621,  154  Ala.  301. 

A  private  corporation  can  not  defend 
an  action  on  its  accommodation  note  on 
the  ground  of  ultra  vires,  as  against  a 
bona  fide  holder.  Florence  R.  R.  &  Imp. 
Co.  V.  Chase  Nat.  Bank,  106  Ala.  364,  17 

So.  730. 

"The  doctrine  is  thus  stated  in  29  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.>,  p.  66: 
'If  the  corporation  is  authorized  to  issue 
negotiable  paper  for  any  purpose,  the  de- 
fense of  ultra  vires  will  not  be  available 
to  it  in  a  suit  by  a  bona  fide  indorsee,  al- 
though the  particular  contract  might  have 
been  really  unauthorized;  the  reason  be- 
ing that  the  corporation,  by  giving  the 
note,  has  virtually  represented  Chat  it  was 
given  for  some  legitimate  purpose,  and 
the  indorsee  could  not  be  presumed  to 
know  the  contrary.  This  doctrine  is  ap- 
plied to  commercial  paper  made  by  a  cor- 
poration for  the  accommodation  of  a 
third  person  when  in  the  hands  of  a  bona 
fide  holder,  who  has  taken  ii  before  ma- 
turity on  the  faith  of  its  being  business 
paper.     But  if  the  corporation   is  not  au- 
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thorized  to  issue  negotiable  paper  under 
any  circumstances,  such  paper  is  void, 
not  only  in  the  hands  of  the  original 
payee,  but  in  those  of  any  subsequent 
holder  as  well;  and  this  for  the  reason 
that  all  persons  dealing  with  a  corpora- 
tion are  bound  to  take  notice  of  the  ex- 
tent of  its  charter  powers."  See  note  1 
on  page  67,  where  the  cases  are  collated 
in  support  of  the  doctrine."  Stouffer  v. 
Smith-Davis  Hardware  Co.,  154  Ala.  301, 
45  So.  621,  822. 
g  917. Defective   Execution. 

"  'There  is  a  general  principle  which 
pervades  the  universal  law  merchant,  re- 
specting alterations  (which,  when  they  are 
material,  will,  as  we  have  seen,  vitiate 
the  will  or  note  even  in  the  hands  of  a 
bona  fide  holder  without  notice);  a  prin- 
ciple necessary  to  the  protection  of  the 
innocent  and  prudent  from  the  negligence 
and  fraud  of  others.  That  is,  that  when 
the  drawer  of  the  bill  or  the  maiter  of 
the  note  has  himself,  by  careless  execu- 
tion of  the  instrument,  left  room  for  any 
alteration  to  be  made,  either  by  insertion 
or  erasure,  without  defacing  il,  or  excit- 
ing the  suspicions  of  a  careful  man,  he 
will  be  liable  upon  It  to  a  bona  fide 
holder  without  notice,  when  the  oppor- 
tunity afforded  has  been  embraced,  and 
filled  up  with  a  larger 
different  terms  than  those 
which  It  bore  at  the  time  he  signed  it.' 
2  Daniel,  Neg.  Inst..  §  140S;  Tied.  Com. 
Paper,  §  397;  Angle  7'.  Insurance  Co.,  92 
U.  S.  330;  Garrard  v.  Haddan.  67  Pa.  St. 
82;  Young  &  Son  z:  Lehman,  etc..  Co.,  63 
Ala,  519,  523;  Toomer  v.  Rutland,  57  Ala. 
379,  384."  Winter  t'.  Pool.  104  Ala.  SOS, 
16  So,   S43, 

Where  a  person  executing  a  note  leaves 
a  blank  space  after  the  printed  words 
"payable  at  the  bank  of,"  it  is  no  defense 
against  a  bona  tide  purchaser  before  ma- 
turity that  some  one,  without  his  knowl- 
edge, and  before  the  purchase,  had  filled 
In  the  space  with  the  name  of  a  bank  or 
other  place.  Winter  v.  Pool,  16  So.  S43, 
104  Ala.  SOS. 

"When  one  intrusts  another  with  his 
signature  to  a  note  in  blank,  upon  an 
agreement  between  them,  that  it  is  to  he 
filled  up  with  a  certain  amount,  or  to  be 
used  in  a  particular  mode,  and  this  con- 
tract is  violated,  either  by  the 


of  a  larger  amount,  or  by  using  the  in- 
strument in  a  way  not  contemplated  by 
the  party  signing  it,  if  the  person  receiv- 
ing it  is  ignorant  of  the  fraud  which  has 
been  committed,  and  gives  a  valuable 
consideration  for  the  paper,  he  may  re- 
cover upon  It.  This  principle  has  been 
so  frequently  decided  in  this  court,  that 
it  is  only  necessary  to  refer  to  the  cases 
in  which  the  rule  is  expounded.  See 
Roberts  v.  Adams.  8  Port.  2S7;  Herbert 
V.  Huie,  1  Ala.  18;  Huntington  v.  Branch 
Bank,  3  Ala.  1S6;  Nance  i:  Lary,  5  Ala. 
370."  Decatur  Bank  t:  Spence.  9  Ala. 
800,  SOI. 

Where  a  note  is  indorsed  before  it  is 
signed,  and  delivered  to  the  maker  with- 
out any  understanding  as  to  how  It  Is 
to  be  signed,  the  maker  can  sign  the 
name  of  a  firm  of  which  he  Is  a  member, 
so  as  to  bind  the  indorser  to  an  innocent 
holder.  Montgomery  v.  Crossthwait,  60 
.Ala.  553.  8  So,  498,  24  Am.  St.  Rep.  832, 
13  h.  R.  A.  140. 

g  818.  Conditions   or    Collateral 

Agreements. 

It  Is  no  defense  against  a  note  in  the 
hands  of  a  bona  fide  holder  that  the  note 
as  signed  was  delivered  to  the  payees 
under  agreement  that  it  should  nor  take 
effect  unless  other  persons  should  sign. 
Norrls  i'.  Merchants'  Nat.  Bank.  2  Ala. 
App.   434.  57  So.  71. 

Where  a  negotiable  note  is  transferred 
for  value  before  maturity,  without  no- 
tice that  one  of  the  signers  is  a  surety, 
that  fact  can  not  defeat  the  collection  of 
the  note.  Sherrer  v.  Enterprise  Banking 
Co.,  49  So.  779,  160  Ala.  339. 

In  an  action  on  notes,  a  special  plea 
selling  up  suretyship,  was  completely 
answered  by  replications  averring  that 
the  notes  were  commercial  paper,  and 
the  purchase  by  plaintiff  in  the  regular 
course  of  business  for  value  and  without 
notice.  Merchants'  Nat.  Bank  of  La 
Fayette.  Ind.  r.  Norris.  51  So.  15,  163  Ala. 
481. 

Where  respondent's  signature  to  a  note 
was  apparently  that  of  a  comaker,  the  in- 
dorsee could  presume  that  he  signed  in 
such  capacity,  and  not  as  a  surely,  until 
it  obtained  knowledge  (o  the  contrary. 
Alabama  Nat.  Bank  v.  Hunt,  28  So.  488. 
125  Ala.  512. 
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The  fact  that  notes  which  B.  took  for 
purchase  money  of  goods  sold  to  cus- 
tomers were  impressed  with  a  trust  in 
favor  of  C.  by  reason  of  B.'s  contract 
with  C.  to  hold  them  in  trust  for  it  till 
his  debt  to  it  was  satisfied,  and  the  trans- 
fer of  the  notes  by  B.  to  L.,  do  not,  as 
matter  of  law,  charge  L.  with  notice  of 
the  trust,  so  as  to  make  it  accountable  to 
C.  Bank  of  Luverne  v.  Birmingham 
Fertilizer  Co.,  39  So.  1S6,  143  Ala.  153. 

§  81B. Want  or  Future  of  Consider- 
ation in  General. 

Partial  or  total  failure  of  consideration 
is  not  a  defense  to  counts  on  a  negotiable 
instrument  alleging  ownership  in  plain- 
tiff through  an  indorsement  before  ma- 
turity, in  due  course  of  business  without 
notice  of  any  defense.  Bledsoe  v.  City 
Nat.  Bank  of  Selma  (Ala.  App.),  60  So. 
942. 

In  an  action  on  notes,  a  special  plea 
setting  up  failure  of  consideration,  was 
completely  answered  by  replications 
averring  that  the  notes  were  commercial 
paper,  and  the  purchase  by  plaintiff  in  the 
regular  course  of  business  for  value  and 
without  notice.  Merchants'  Nat.  Bank  of 
La  Fayette,  Ind.  v.  Norris,  51  So.  15,  163 
Ala.  4B1. 

Where,  in  an  action  on  a  note,  defend- 
ant's plea  set  up  both  failure  of  consid- 
eration and  that  the  holder  was  not  a 
bona  fide  purchaser,  in  that  he  had  dis- 
counted the  note  at  a  usurious  rate  of  in- 
terest, the  plaintiff  was  entitled  to  judg- 
ment, where  the  first  defense  was  made 
out  but  the  second  was  not.  ■  King  i 
People's  Bank,  38  So.  658,  127  Ala.  366. 

Under  the  statute  of  Alabama  in  force 
in  1B31,  Aik.  D.  69,  providing  that,  ii 
action  by  the  assignee  of  a  promissory 
note,  the  defendant  shall  be  allowed  the 
benefit  of  all  discounts,  etc.,  had  against 
the  same,  previous  to  notice  of  the 
signment,  the  maker  may  show  a  failure 
of  consideration  of  a  note,  in  an  a< 
by  an  indorsee,  although  the  note 
indorsed  before  maturity.  Hudsor 
Tindall,  1  Stew.  &  P.  237. 

An  instrument  in  the  form  of  a  prom- 
issory note  payable  at  a  bank,  but  wit! 
the  seal  of  the  maker  attached,  does  no^ 
come  within  Code,  g  2094,  by  which  "bill! 
of  exchange  and  promissory  notes,  pay 


in  money  at  a  bank,  *  •  *  are  gov- 
erned by  the  commercial  law,"  and  fail- 

of  consideration "  may   be    shown   by 

the  maker,  in  a  suit  by  a  bona  fide  holder, 

who  took  for  value  and  before  maturity. 

[use  V.  Danlzler,  85  /.la.  359,  5  So.  178. 

At  the  request  of  the  payee  of  a  note, 

ho  said  that  he  desired  to  trade  it  with 

plaintiff,  but  that  plaintiff  would  not  take 

it  unless  it  was  payable  at  a  bank,  and 

contained   a     waiver     of  exemption,     the 

maker     executed   an     instrument   in    the 

form  of  a  negotiable  note,  but  under  seal, 

payable    at    a    bank,   and    containing    the 

er.  which  the  payee  transferred  to 
plaintiff.  Held,  that  the  maker  was  not 
Hopped  to  set  up  a  failure  of  considera- 
tion which  arose  out  of  the  original  con- 
tract on  which  the  note  was  made,  and 
which  was  unknown  to  him  at  the  time. 

e  If.  Dantzler,  85  Ala.  359,  6  So.  178. 


UO.  - 


-  Accommodation  Paper. 


See  post,  "Usury,"  §  233. 

Where  a  party  consents  to  make  notes 

r  the  accommodation  of  the  party 
named  as  payee  in  them,  and  to  intrust 
the  latter  with  their  negotiation  in  his 
;ss,  he  must  be  deemed  the  maker 
valuable  consideration,  as  regards 
every  holder  of  the  notes  for  value  to 
whom  no  fraud  can  be  imputed;  and 
when  sued  on  the  notes  he  can  not  show 
that  he  could  have  protected  himself  from 
loss  if  he  had  been  notified  that  the  notes 
were  unpaid,  since  the  payee  was  solvent 
at  the  time  of  their  maturity.  Connerly 
V.  Planters'  &  Merchants'  Ins.  Co.,  86 
Ala.  432. 

As  paper  executed  without  considera- 
tion tor  the  payee's  accommodation  be- 
comes obligatory  only  when  the  latter 
negotiates  it.  whereupon  the  transferee 
becomes  the  real  payee  as  against  the 
maker.  Code  1886,  %  2594,  giving  the 
payor  of  notes  or  bonds  the  same  de- 
fenses against  a  transferee  which  he  had 
the  payee  before  notice  of  the 
gnment,  does  not  apply  to  accommo- 
paper.  Talmadge  v.  Milliken,  24 
So.  843.  119  Ala.  40. 


§  U)l.  Fraud   in  Inceptit 

Fraud  of  the  payee  of  a  i 
curing  its  execution  held 
a  defense  to  the  note  in 


a  note  in  pro- 
not  available  as 
the  hands  of  a 


■jGoogle 


Bills  and  Notes 


§§  221-222 


bona    fide    holder.      Norris   j'.    Merclianls' 
Nat.  Bank,  3  Ala.  App.  434.  37  So.  71. 

In  an  action  on 'notes,  a  special  plea 
setting  up  fraud  in  securing  the  signa- 
ture was  completely  answered  by  a  rep- 
lication averring  jhat  the  notes  \ 
commercial  paper  and  the  purchase  by 
plaintiff  in  the  regular  course  of  busi: 
for  value  and  without  notice.  Merchants' 
Nat.  Bank  of  La  Fayette.  Ind.  f.  Norris. 
51   So.  15.  1G3  Ala.  481. 

Where  the  consideration  of  a  note  is 
the  assignment  of  a  patent  right,  and  the 
payee  fraudulently  obtains  possession 
without  making  the  assignment,  a  bona 
fide  transferee  before  maturity,  for  a  val- 
uable consideration,  in  the  usual  course 
of  business,  will  be  protected.  Wild- 
smith  V.  Tracy,  80  Ala.  258,  cited  in  note 
in  20  L.  R.  .A..  606,  36  L.  R.  A.  439. 
§  aaSL Illegality  in   General. 

When  a  part  of  the  consideration  of  a 
contract  is  illegal,  the  contract  is  void  as 
between  the  immediate  parties  to  it,  who 
have  knowledge  of  the  illegality,  and  as 
between  these  it  can  not  be  enforced. 
But  if  such  contract  be  a  negotiable 
promissory  note  in  the  hands  of  an  in- 
dorsee who  is  a  bona  fide  holder  for  val- 
uable consideration,  without  knowledge 
of  the  illegality,  this  rule  of  law  docs  not 
apply.  Such  indorsee  may  recover  on 
such  note,  notwithstanding  the  illegality. 
unless  the  contract  is  declared  by  statute 
a  nullity  from  the  beginning.  Bozeman 
V.  Allen,  48  Ala,  512. 

A  note  which  is  expressly  made  illegal 
and  void  by  statute  is  void  in  the  hands 
of  even  otherwise  bona  fide  holders  with- 
out notice  of  illegality,  but  if  the  statute 
merely,  expressly  or  impliedly,  makes  the 
consideration  illegal,  the  note  will  be 
valid  in  the  hands  of  a  bona  fide  pur- 
chaser without  notice.  Bluthenthal  v. 
Columbia,  175  Ala.  398,  57  So,  814. 

"Chitty,  in  his  Treatise  on  Bills,  says, 
that  unless  the  legislature  has  expressly 
declared  that  the  illegality  of  the  con- 
tract or  consideration,  shall  make  the  se- 
curity, whether  bill  or  note,  void,  illegal- 
ity of  consideration  will  be  no  defense  in 
an  action  at  the  suit  of  a  bona  fide  holder, 
without  notice  of  the  illegality,  unless  he 
obtained  the  bill  after  it  became  due. 
Thus,  in  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note. 


the  defense  insisted  on  was,  that  the  note 
had  been  given  for  hits  against  the  de- 
fendant in  a  lottery  insurance.  Lord 
Kenyon  observed,  that  the  innocent  in- 
dorsee of  a  gaming  note,  or  note  given 

cover,  but  that  in  no  other  case  could 
the  innocent  indorsee  be  deprived  of  his 
remedy  on  the  note;  and  that  a  contrary 
determination  would  shake  paper  credit 
to  the  foundation.  The  ground  upon 
which  gaming  and  usury  are  made  an  ex- 
ception, is,  that  the  statute  declare  the 
securities  void;  and  the  law  in  respect  to 
these,  under  the  influence  of  commercial 
policy,  has  been  modified  in  England,  and 
perhaps  some  of  the  states  of  the  union. 
Chit,  on  B.  9th  .^ni.  Ed.  110  to  117.  This 
distinction  has  been  repeatedly  recog- 
nized. Thus,  the  statute  of  7  Geo.  2,  c.  6, 
makes  wagers  and  contracts  in  nature  of 
wagers,  etc.,  void,  yet  it  has  been  held, 
that  as  it  does  not  avoid  bills,  notes,  and 
securities,  but  only  the  contracts,  a  bill 
or  note  on  such  a  contract  is  valid  in  the 
hands  of  a  bona  fide  indorsee,  receiving 
it  without  notice,  before  it  was  due.  Day 
-.:  Stuart,  6  Bing.  109;  2  Man.  &  R.  422; 
.'^mory  i'.  Merewether,  2  B.  &  Cresw. 
573;  Brown  z:  Turner,  7  T.  Rep.  630; 
Steers  i',  Lashley,  6  T.  Rep.  61;  Aubert 
V.  Maze,  2  Bos.  &  P.  374;  Story  on  Bills, 
§  189,  and  note  2;  3  Kent's  Com.  *th  Ed. 
79,  80."  Saltmarsh  j:  Tuthill,  13  Ala.  390^ 
405. 

Gambling  Contracta. — Notes  given  in 
gambling  contracts  are  void  not  only  as 
to  the  parties  but  as  to  innocent  pur- 
chasers for  value,  and  it  is  immaterial 
what  form  the  contract  may  assume, 
whether  a  note  or  a  bill  of  exchange,  and 
it  is  void  though  negotiated  before  ma- 
turity to  an  innocent  purchaser  for  value. 
Birmingham  Trust,  etc..  Co.  v.  Curry.  160 
Ala.  370,  49  So.  319. 

Where  a  person  purposing  neither  to 
buy  nor  sell  cotton,  but  simply  to  stake 
margins  to  cover  differences  in  price,  and, 
final  settlement,  merely  to  receive  or 
pay  the  difference  between  the  contract 
price  and  the  market  price  at  the  time 
fixed  for  delivery,  gave  a  broker,  who 
knew  of  his  purpose,  his  acceptance  of  a 
bill  of  exchange,  to  be  discounted  in 
making  such  contracts.  Held,  that  the 
consideration  of  the  bill  was  a  wager,  and 
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that  by  Code,  §  2131,  it  was  void,  even  in 
the  hands  of  a  bona  fide  holder.  Haw- 
ley  i:  Bibb,  69  Ala.  5S. 

Under  Code,  g  3163.  declaring  that  all 
contracts  founded  wholly  or  in  part  on 
a  gambling  consideration  are  void,  a  sale 
of  slot  machines,  where  the  vendor,  as  an 
inducement  to  the  purchase,  places  some 
of  the  machines,  and  protects  their  use 
by  a  reward  for  conviction  of  any  one 
tampering  with  them,  the  contract  of  sale 
is  absolutely  void,  and  consequently  notes 
given  in  consideration  for  it  are  void  in 
the  hands  of  an  innocent  holder  for  value. 
Kuhl  V.  M.  Gaily  Universal  Press  Co.,  28 
So.  335,  123  Ala.  452,  83  Am.  St.  Rep,  135. 

An  innocent  holder  of  a  security  won 
at  gaming  can  not  recover  of  the  indorser 
who  lost  it,  though  the  indorsement  was 
made  before  the  security  was  lost,  unless 
he  was  induced  to  take  it  by  the  repre- 
sentations of  the  indorser.  Ivey  v.  Nicks, 
14  Ala.  564. 

Where  fertiUzera  were  sold  without  be- 
ing tagged  as  required  by  law,  notes  given 
for  the  price  were  invalid,  even  in  the 
hands  of  a  bona  fide  holder  tor  value. 
Alabama  Nat.  Bank  v.  C.  C.  Parker  &  Co., 

40   So,   BBT.   146   Ala.  513. 

Under  Code  1886,  §  141,  providing  that 
a  sale  or  exchange  of  fertilizer  not  tagged 
as  provided  by  statute  is  void,  a  sale  of 
fertilizer  in  sacks  not  tagged  is  void,  and 
a  note  given  for  the  price  can  not  be  col- 
lected though  in  the  hands  of  a  bona  fide 
purchaser  without  notice  and  before  ma- 
turity.    Hanover  Nat.   Bank  v.  Johnson. 

90  Ala.  549,   B   So.  42. 

Notes ,  Executed  on  Sunday.— "We 
think  it  safe  to  hold,  as  stated  by  Mr. 
Herman  (Estoppel  and  Res  Judicata,  vol. 
3.  §  1027),  that  it  is  'a  general  rule  of 
law'  that  all  notes  executed  and  delivered 
on  Sunday  are  void  between  the  parties; 
yet,  if  falsely  dated  as  of  another  day,  and 
such  an  instrument  comes  to  the  hands 
of  an  innocent  holder,  who  takes  it  for 
value,  before  maturity,  without  notice,  the 
maker  is  estopped,  in  an  action  on  such 
instrument  by  the  innocent  holder,  from 
setting  up  that  it  is  not  truly  dated,  and 
is  a  Sunday  contract,  and  therefore  void. 
To  hold  otherwise  would  be  to  invite 
fraudulent  collusion  between  makers  and 
payees  of  negotiable  instruments,  who  at 
their  will  could  give  a  false  date  to  a  ne- 


gotiable note  and  invite  its  use  ir 
commercial  world,  and  then  defeat  i 
forcement  in  the  hands  of  ; 
purchaser  tor  value,  before  maturity,  by 
pleading  their  own  perfidy."  Moseley  v. 
Selma  Nat.  Bank.  3  Ala.  App.  614.  57  So. 
91,  95. 

"The  act  of  1803,  inhibits  all  'worldly 
business'  or  employment,  or  servile  work 
(works  of  necessity  or  charity  excepted), 
and  goes  quite  beyond  the  English  stat- 
ute, which  applies  to  the  business  of  one's 
'ordinary  calling.'  Now  the  indorsement 
of  a  bill,  and  delivery  of  it  to  the  acceptor, 
to  be  used  for  his  accommodation,  is  cer- 
tainly 'worldly  business,'  although  the  ac- 
ceptor may  not  negotiate  it  until  Mon- 
day, or  some  subsequent  day.  The  trans- 
action on  the  part  of  the  indorser,  is  not 
the  mere  writing  his  name,  but  includes 
an  authority  to  the  acceptor  to  negotiate. 
If  the  manual  act  of  indorsement  is  not 
in  itself  the  performance  of  'worldly  busi- 
ness,' it  certainly  becomes  such  when 
coupled  with  the  authority  to  transfer; 
and  is  not  the  less  so,  though  the  author- 
ity be  verbal,  or  can  only  be  implied  from 
the  indorsement,  and  intrusting  the  pa- 
per to  the  acceptor.  See  Clough  r,  Da- 
vis, 9  N.  H.  500.  It  has  been  repeatedly 
determined,  that  a  penalty  infijcted  by 
statute  upon  the  doing  of  an  act,  is  equiv- 
alent to  a  prohibition,  and  a  contract  re- 
lating to  it  is  void.  See  Shippey  v.  East- 
wood, 9  Ala.  198,  aoo.  Under  the  influence 
of  this  rule,  it  has  been  decided  that  a 
contract  made  on  a  Sunday  is  void,  and 
a  security  founded  on  it,  is  not  recover- 
able at  the  suit  of  a  party  to  the  illegal 
consideration.  But  as  the  act  does  not 
declare  that  both  the  contract  and  security 
are  void,  the  authorities  clearly  indicate 
that  a  bona  fide  indorsee  of  negotiable 
paper,  founded  upon  such  a  contract,  who 
acquires  it  before  maturity,  without  no- 
lice  of  the  illegality,  for  value,  may  en- 
force its  payment.  See,  also,  as  to  con- 
tracts, etc.,  made  on  Sunday.  Peirce  t. 
Hill.  9  Port.  151;  O'Donnell  r.  Sweeny, 
5  Ala.  467;  Dodson  v.  Harris,  10  Ala.  S66, 
567;  Butler  v.  Lee,  11  Ala.  B85;  Sayles 
I/.  Smith,  12  Wend.  57;  Drury  t.  DeFon- 
taine.  1  Taunt.  131;  56  Law  Lib.  (top 
page)  86;  Smith  t:  Sparrow,  4  Bing,  84; 
Williams  v.  Paul,  4  M.  &  P.  533;  Boynton 
V.    Page,   13   Went.  425;  Tracy  v.  Jenks. 
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15  Pick.  [Mass.)  465;  Clap  v.  Smith.  16 
Pick.  [Mass.]  250:  Lyon  v.  Strong.  6  Vt. 
210;  Fox  V.  Abel,  2  Conn.  541;  Kepner 
V,  Keefer,  fl  Watts  231;  Korthup  v.  Foot, 
14  Went.  348;  Blaxsome  v.  Williams,  3 
a.  &  C.  232;  Fennell  v.  Ridler,  5  B.  & 
C.  406;  Myers  v.  The  Stale,  1  Conn.  502; 
Story  on  Con.,  ad  Ed.  543."  Saltmarsh 
r.  Tuthill,  13  Ala.  390.  405. 

"By  intentionally  giving  a  negotiable 
note  a  false  date,  so  as  to  make  it  appear 
valid  on  its  face,  the  maker  holds  it  out 
and  represents  it  to  be  a  valid  instrument, 
and  invites  all  parties  to  deal  with  and 
treat  it  as  his  legal  act  and  binding  ob- 
ligation. Giving  the  note  a  false  date  for 
this  purpose,  if  not  an  express  represen- 
tation of  its  validity  that  would  estop  the 
maker  from  denying  its  legality  of  dale 
as  against  an  innocent  holder,  is  a  repre- 
sentation necessarily  implied  from  the  cir- 
cumstance, and  ther^  is  no  real  difference 
between  the  express  and  implied  repre- 
sentation. As  said  by  Mr.  Story  (Story's 
Eq.  Jur.,  §  384);  There  can  be  no  real 
difference  between  an  express  represen- 
tation and  one  that  Js  naturally  or  neces- 
sarily implied  from  thi 
The  representation 
an  estoppel,  need  not  be  express,  but  may 
be  implied.  Bigelow  on  Estoppel,  vol.  i, 
§  6.  If  the  false  representation,  either 
express  or  implied,  induced  the  one  who 
becomes  the  innocent  holder  to  be  de- 
ceived and  part  with  a  valuable  consider- 
ation for  what  he  honestly  believes  to  be 
the  legal  obligation  of  another,  then  it 
is  to  protect  such  a  one  that  the  law  of 
estoppel  operates  to  close  the  mouth  of 
the  other  party  against  setting  up  his 
own  fraudulent  act  to  defeat  the  right  of 
the  one  who  has  innocently  acted  on  the 
false  representation  and  put  himself  in  a 
position  of  disadvantage."  Moseley  v. 
Selma  Nat.  Bank,  3  Ala.  App.  614,  57  So. 
91,  93. 

Where  a  note  and  chattel  mortgage  se- 
curing it  were  executed  on  Sunday,  but 
dated  as  of  a  secular  day.  and  an  inno- 
cent purchaser  took  them  for  value,  with- 
out notice,  before  maturity,  the  maker 
was  estopped  lo  defeat  an  action  thereon 
by  the  purchaser.  Moseley  v.  Selma  Nat. 
Bank,  3  A!a.  App.  614,  57  So.  91. 
g  833.  Usuiy. 

The  fact  that  there  was  usury  in  a  note, 


as  between  maker  and  payee,  a 

maker    signed    the  note    withoi 


ignoi 


:    of   1 


that  the 
reading 
r  of  ex- 


for  attorney's  fee 
contained  therein,  is  not  a  defense  to  a 
suit  on  the  note  by  an  innocent  purchaser 
for  value  before  maturity.  Orr  v.  Spark- 
man,  23   So.  839,   120  Ala.  9. 

The   mere  renewal   ot  a  note   between 

the  original  parlies  to  a  usurious  contract, 
does  not  purge  the  transaction  of  the 
taint  of  usury;  but  the  illegal  taint  may 
be  eliminated,  by  a  renewal  of  the  note 
after  it  has  passed  into  the  hands  of  a 
bona  fide  purchaser  for  value  without  no- 
tice. Masterson  v.  Grubbs,  70  Ala.  406; 
Mitchell  !'.  McCullough,  59  Ala.  179. 

But  in  Pearson  z:  Bailey,  23  Ala.  537, 
it  was  held  that  the  taint  of  usury  fol- 
lows a  note  or  renewal  thereof  even  into 
the  hands  of  a  bona  tide  holder,  unless 
he  received  it  through  the  fraud  of  the 
maker.     Pearson  v.   Bailey,  23  Ala.  537. 

Promise  by  Maker  to  Pay  if  Indulgence 
Is  Given. — A  promise  by  the  maker  to 
an  innocent  holder  of  usurious  paper  to 
pay  it,  if  indulgence  is  given,  is  binding 
on  him.  and  may  be  enforced,  if  the  de- 
lay is  given.  Palmer  v.  Severance,  8 
Ala.  53. 

Accommodation  Note  Tainted  with 
Usury  in  Its  Inception. — A  note  made  for 
the  special  accommodation  of  an  individ- 
ual, to  enable  him  lo  raise  money  by  its 
discount,  which  provides  for  a  rate  above 
legal  interest,  is  usurious  and  void  in  the 
hands  of  an  innocent  purchaser.  Met- 
caif  V.  Watkins,  1  Port.  57. 

A  note  made  for  purpose  of  raising 
money  for  the  maker  at  a  usurious  rate 
of  interest,  and  sold  at  a  discount  beyond 
the  legal  interest,  is  usurious,  and  the 
buyer,  though  ignorant  of  the  original 
taint,  can  not  recover  on  it.  Paris  f. 
King,  1  Stew.  255. 

Accommodation  Bill  of  Exchance  Sold 
at  a  Usurious  Discount. — B.,  being  in- 
debted to  the  L.  Ins.  &  T.  Co.,  obtained 
from  his  friends,  certain  blank  bills  of 
exchange,  drawn  and  indorsed  by  them. 
he  being  the  acceptor,  which  blanks  were 
to  be  used  by  him,  only  in  renewal  of  the 
debt  due  the  L.  Ins.  &  T.  Co.  In  viola- 
tion of  this  agreement,  he  filled  up  one 
of  the  blanks  tor  $6,000,  and  sold  it  to  W. 
for  $5,000,  being  about  at  the  rate  of  20 
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per  cent  discount.  W.  afterwards  trans- 
ferred the  bill  to  the  P.  &  M.  Bank,  by 
which,  suit  was  brought  against  one  of 
the  indorsers.  Held,  as  W.  purchased  the 
bill  at  20  per  cent  discount,  he  could  only 
recover  the  $5,000  advanced  him,  from 
the  acceptor,  and  the  statute  of  usury  of 
this  state,  avoiding  the  bill  as  to  all  but 
the  principal  sum,  as  between  the  original 
parties,  it  is  void  to  the  same  extent  into 
whose  ever  hands  it  may  afterwards  go. 
Saltmarsh  v.  P-  &  M.  Bank,  14  Ala.  66S. 


§  »M.  - 


-  Alteration. 


See  the  title  ALTERATION  OF  IN- 
STRUMENTS. 

Where  the  maker  of  a  negotiable  note 
left  room  so  that  it  might  be  materially 
altered  without  defacing  it,  such  altera- 
tion is  no  defense  as  against  a  bona  6de 
purchaser  before  maturity,  nothing  ap- 
pearing on  its  face  to  excite  suspicion. 
Holmes  v.  Bank  of  Ft.  Gaines,  84  So.  959, 
120  Ala.  493. 

A  purchaser  of  a  note  in  due  course  be- 
fore maturity  could  recover  thereon  ac- 
cording to  its  original  tenor,  under  the 
express  provisions  of  Negotiable  Instru- 
ments Act  (Acts  Sp.  Sess,  1909,  p.  l«), 
g  134,  notwithstanding  a  material  altera- 
tion of  which  it  had  no  notice,  and  in 
which  it  did  not  participate.  Bledsoe  v. 
City  Nat.  Bank  (Ala.  App.),  60  So.  942. 

§  SSO.  Fraudtilent  Diveruon. 

M.  became  the  indorser  for  L.  of  cer- 
tain bills  of  exchange,  upon  an  agreement 
that  they  should  be  used  in  the  purchase 
of  the  stock  of  a  particular  bank,  in  which 
both  were  equally  interested,  and  both 
to  be  equally  bound  for  the  payment  of 
the  bills.  L-,  pursuant  to  an  arrangement 
with  H.,  transferred  the  bills  to  C,  in 
payment  of  a  debt  due  by  H.  to  C.  the 
latter  being  ignorant  of  the  agreement 
between  M.  and  L..  relating  lo  the  m- 
dorsement  of  the  bills.  Held,  first,  thai 
C.  could  recover  of  M..  the  indorser, 
though  L.,  in  the  transfer  to  C,  had  vio- 
lated the  contract  by  which  the  indorse- 
ments were  made.  Second,  that  if  L.  was 
the  dupe  of  H.  in  the  contract  by  which 
the  bills  were  transferred  to  C,  the  fraud 
could  not  be  visited  on  C,  who  was  ig- 
norant of  it,  and  did  not  participate  in 
it.    Clapp  V.  Mock,  8  Ala.  122. 


§  SSfi.  Payment  or  Discharge. 

It  is  no  defense  to  an  action  on  a  note 
or  bill  of  exchange  by  a  bona  fide  trans- 
feree before  maturity  that  the  maker  ur 
acceptor  paid  the  original  pay>;c.  Prim 
V.  Hanimel,  134  Ala.  652,  32  So.  1006; 
Capital  City   Ins.   Co.  v.   Quinn,  73  Ala. 

A  payment  of  a  promissory  note  to  the 
payee,  made  before  maturity,  but  after 
the  note  has  been  assigned  for  valuable 
consideration,  or  made  after  maturity,  but 
with  notice  or  knowledge  of  the  assign- 
ment, is  not  available  as  against  the  as- 
signee. Barbour  &  Son  v.  Washington 
Fire,  etc.,  Ins.  Co.,  60  Ala,  433. 

"It  is  a  general  rule  that,  when  the 
maker  pays  a  negotiable  promissory  note 
before  its  maturity  and  fails  to  take  it 
up,  he  does  so  at  his  peril.  If,  when  such 
payment  is  made,  the  note  is  in  the  hands 
of  an  innocent  holder  thereof  for  value, 
or  if,  after  such  payment,  the  note  is  in- 
dorsed before  maturity  to  an  innocent 
purchaser  for  value,  without  notice  of 
such  payment,  such  payment  is,  as  to 
such  owner,  no  payment,  and  such  in- 
nocent holder  for  a  valuable  considera- 
tion is  entitled  to  enforce  its  payment." 
Snead  z:  Barclift,  2  Ala.  App.  297,  56  So. 
S92. 


§  «a7.  ■ 


-  Set-Off  or  Counterclaim. 


In  an  action  on  a  bill  of  exchange  by 
the  assignee  the  court  properly  charged 
as  to  set-off  thai,  unless  defendant  owned 
the  note  sought  to  be  set  oft  before  the 
indorsement  of  the  bill  to  plaintiff,  and 
that  at  or  before  the  transfer  plaintiff 
knew  the  same,  defendant  would  not  be 
entitled  to  set  it  of!  against  the  bill. 
Manning  v.  Maroney,  87  Ala.  563,  6  So. 

343. 

A  note  payable  in  bank,  assigned  be- 
fore it  is  due,  is  not  subject  to  an  oflsct 
against  the  original  payee.  O'Hara  v. 
Bank,  2  Ala.  367. 

Where  a  promissory  note,  payable  either 
in  a  bank  of  this  or  some  other  state,  is 
endorsed  before  maturity,  under  the  act 
of  1828,  a  set-off  is  not  admissible  to  an 
action  brought  thereon  by  a  bona  fide  in- 
dorsee. Beal  V.  Wainwright,  etc.,  Co.,  8 
Ala.  156. 

A  note  made  negotiable  and  payable  at 
bank,  is  not  subject  to  offset  in  the  hands 
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of  a  bona  fiile  indorsee,  who  has  acquired 
it  previous  to    maturity,  although     it  has 
never  been  negotiated  at  the  bank  whi 
it  is  made  payable.     McDonald  v.  Husted, 
3  Ala.  S97. 

Where  one  makes  a  promissory 
negotiable  at  bank,  and  the  bank  becomes 
its  purchaser — no  set-off  can  be  allowed 
against  it  in  favor  of  the  maker  against  thi 
payee.  In  such  a  note,  the  maker  im 
pliedly  stipulates  that  he  will  foreRO 
every  defense  against  the  payee,  and  all 
intervening  holders,  and  it  would  he  a 
fraud  on  the  bank  to  set  up  offsets  against 

uel  V.  Atwood,  6  Port.  384, 

Where  a  note  is  made  payable  to  a  bank, 
and  by  a  separate  agreement  in  writing 
made  at  the  same  time  the  maker  agrees 
that  it  may  be  negotiated  to  any  other 
person  as  well  as  the  bank,  no  set-off  can 
be  allowed  against  the  note  in  favor  of  the 
maker  against  the  payee.  Emanuel  v.  At- 
wood, 6  Port.  384. 

.\  note  payable  absolutely  at  a  desig- 
nated bank,  for  a  sum  certain,  at  a  definite 
time,  is  "paper  governed  by  the  commer- 
cial law,"  which,  if  negotiated  before  ma- 
turity, is,  under  Codt  1B86,  g  3684,  free 
from  set-off  or  recoupment,  though  it  aisc 
waive  exemptions,  and  provide  for  attor- 
ney's fees  and  retention  of  title  to  the 
property  bought  with  it,  as  security  for  its 
payment.  Fiist  Nat.  Bank  v.  Slaughter, 
98  Ala,  602,  14  So.  545,  39  Am.  St.  Rep.  88. 

VI.  PRESENTMENT,    DEMAND,  NO- 
TICE, AND  PROTEST. 
§  SS8.  What  Law  GovcrnB. 

Ihe  demand,  protest,  and  notice  of  non- 
payment of  a  negotiable  instrument  is  gov- 
erned by  the  law  of  the  place  where  it  is 
made  payable,  in  the  absence  of  an  agree- 
ment of  the  parties  to  the  contrary.  Todd 
!■.  Neal,  49  Ala.  286, 

Thus,  a  bill  of  exchange,  drawn  in  Ala- 
bama, on  parties  in  Louisiana,  and  paya- 
ble there.  Is  a  foreign  bill  (Rev.  Code,  § 
IftjT),  and  is  governed,  as  to  demand,  pro- 
test, and  notice  thereof,  by  the  law  of 
Louisiana.    Todd  v.  Neal,  49  Ala,  266. 

§  SS9.  Presentment  for  Acceptance. 

Necessity.— A  bill  payable  at  a  given 
time  after  date  need  not  be  presented  for 
acceptance.    Evans  f.  Bridges,  4  Port.  348. 


Where  a  bill  is  payable  at  sight,  a  de- 
mand of  payment  and  notice  to  the 
drawer,  without  previous  presentation 
for  acceptance,  are  insufficient  to  charge 
him.  Hart  V.  Smith,  15  Ala,  807,  50  Am. 
Dec.   161. 

Presentment  of  a  bill  of  exchange  for 
acceptance  is  not  necessary  to  fix  the  lia- 
bility of  one  who  has  promised  in  writ- 
ing unconditionally  to  accept  the  bill  be- 
fore it  was  drawn.  Whilden  v.  Mer- 
chants' &  Planters'  Nat.  Bank,  84  Ala. 
1,  38  Am.  Rep,  1. 

On  plaintiffs  requirement  of  security 
for  the  purchase  price  of  machinery,  de- 
fendants made  a  written  proposition  to 
give  their  acceptance  if  the  machinery 
were  fully  guarantied,  which  plaintiff  ac- 
cepted. Thereupon  defendants  wrote, 
"You  can  make  him  (the  purchaser]  the 
shipment,  comply  with  your  contract 
with  him,  and  the  paper  will  be  forth- 
coming." Held,  that  defendants  were 
bound  to  furnish  the  acceptance  on  plain- 
tiffs  compliance  with  the  contract,  and 
he  need  not  make  a  presentation  of  the 
purchaser's  draft  for  acceptance,  Maas 
V.  Montgomery  Iron  Works,  88  Ala.  323, 
6  So.  701. 

The  want  of  funds  in  the  hands  of  the 
drawee  of  a  bill,  furnishes  a  sufficient  ex- 
cuse for  the  failure  of  the  holder  to  pre- 
sent it  for  acceptance,  Tarver  v.  Nance, 
5  Ala.  712. 

S    aSO.    Necesaily  of     Demand     for  Pay- 
ment and  Notice  of  Nonpayment. 
§  S31.  In  General. 

The  drawer  of  a  bill  of  exchange  is  en- 
titled to  notice  of  nonpayment,  where- 
eveV  it  appears  that  he  has  any  funds 
whatever  in  the  hands  of  the  acceptor. 
Hill  V.   Norris,  2   Stew,  fit  P.   114, 

So,  if  there  be  a  running  account  be- 
tween the  drawer  and  drawee;  and  the 
former  has  a  bona  fide  reason  to  believe 
that  his  draft  will  be  honored,  he  has  a 
right  to  notice.  Hill  *.  Norris,  2  Stew.  & 
P.  114. 

§  S3S.  Nature  of  Instntment  or  Ob- 
ligation. 

PronuBe  to  Pay  on  Demand. — An    ac- 

an  may  be  brought  without  a  previous 

request,  where  a  party  promises  to  pay  on 

demand.      Branch    Bank   at    Montgomery 

'.  Gaffney,  9  Ala.  153. 
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Note  Constituti|]g  an  Abaohite  Indebt- 
edness Not  Reqoiring  Demand. — A  note 
reciting  that  the  maker  had  received 
from  the  payee  a  certain  amount  of 
money,  "which  I  am  to  account  for," 
constitutes  an  absolute  indebtedness,  on 
which  action  may  be  maintained  without 
p.-evious  demand.  Cleaver  v.  Patterson, 
U  Ala.  387. 

Unconditdonsl  Promise  to  Accept  Bill 
before  It  is  Drswn.— To  charge  a  party 
as  acceptor,  on  a  unconditional  promise  in 
writing  to  accept  a  bill  before  it  is  drawn, 
presentment  for  payment  is  not  neces- 
sary. Whilden  &  Sons  v.  Merchants', 
etc..  Nat.  Bank,  64  Ala.  1. 

The  unconditional  acceptor  of  a  draft 
is  the  primary  debtor  thereon,  and  as 
such  is  not  entitled  to  presentation  or 
demand  for  payment.  Hunt  v.  Johnson, 
M  Ala.  130,  11  So.  387. 

The  holder  of  a  negotiable  accommoda- 
tion note,  knowing  its  nature,  and  that 
no  consideration  passed  between  the 
maker  and  the  payee,  is  charged  with  the 
duty  of  notifying  the  maker  of  nonpay- 
ment of  the  note  at  its  maturity.  Con- 
nerly  v.  Planters'  &  Merchants'  Ins.  Co., 
66  Ala.  432,  cited  in  note  in  46  L.  R.  A. 
773. 

A  drawer  for  the  accommodation  of  the 
acceptor,  and  with  the  knowledge  of  the 
payee,  is  entitled  to  notice  of  dishonor, 
although  he  has  not  funds  in  the  accept- 
or's hands.  Shirley  v.  Fellowes.  9  Port. 
300;   Sherrod  v.   Rhodes,  5   Ala.  663. 

The  fact  that  the  drawer  of  a  bill  of 
exchange  was  indebted  to  the  acceptor 
for  whose  use  the  bill  was  drawn  in  a 
sum  equal  to  the  amount  of  the  bill  will 
not  dispense  with  notice  to  the  drawer 
of  the  dishonor  of  the  bill,  unless  the  bill 
was  drawn  in  payment  of  the  debt.  Sher- 
rod V.  Rhodes,  E  Ata.  683. 

Acceptance  for  Accommodation  of 
Drawer.^ — A  firm  signed  a  paper  writing 
directing  its  clerk  to  pay  bearer  a  certain 
amount  whenever  a  certain  amount  of 
the  firm's  change  tickets  should  be  pre- 
sented at  the  clerk's  office.  The  clerk 
had  no  office  other  than  the  firm's  st 
and  accepted  the  writing  merely  for  the 
firm's  accommodation.  Held,  that  no  de- 
mand of  the  drawers  was  necessary  be- 
fore bringing  suit.  Dillahunty  v.  Parry, 
1   Stew.  3S1. 

2  Ala  Dig— 25 


The  drawer  of  a  bill  which  was  ac- 
cepted for  his  accommodation  is  not  en- 
tilled  to  notice  of  nonpayment.  Evans 
V.  Norris.  1  Ala.  511. 

An  accommodation  acceptor  of  a  bill  is 
not  entitled  to  a  demand  for  payment  be- 
fore suit  brought.  Steiner  v.  Jeffries,  84 
So.  37,  118  Ala.  573. 

^  Where  a  bank  check  ia  drawn  by  a 
partnership  on  one  of  the  partners  indi- 
viduall]f,  the  drawers  are  not  entitled  to 
notice  of  dishonor.  New  York  St  A. 
Contracting  Co.  v.  Meyer,  51  Ala.  385. 

When  a  biU  of  exchange  is  drawn  bjr 
one  firm  on  another,  and  accepted  by 
the  latter,  and  the  two  firms  have  a  com- 
mon partner,  notice  of  dishonor  is  not 
necessary  to  charge  the  drawers.  New 
York  &  A.  Contracting  Co.  v.  Selma  Sav. 
Bank,  51  Ala.  305,  83  Am.  Rep.  658. 

§  S3S.  Condition  Precedent  to  Li- 
ability of  Indorser. 

Under  the  act  of  1818  (Laws  Ala.,  p. 
69),  demand  and  notice  of  nonpayment 
were  essential  to  fix  the  liability  of  in- 
dorsers,  unless  waived.  Ward  v.  GifTord, 
Minor  5;  Crenshaw  v.  McKiernan,  Minor 
395.  See  post,  "Waiver  of  Presentment, 
Protest,  or  Notice,"  §  258. 

Repeal  of  Act  of  ISlt^—St.  1888.  pro- 
viding that,  in  order  to  hold  an  indorser, 
recovery  must  be  had  against  the  maker 
by  suit  prosecuted  as  soon  as  may 
be  after  the  maturity  of  the  indorsed  pa- 
per, repeals  by  implication  so  much  of 
the  act  of  1812  as  provides  that,  to  charge 
an  indorser.  demand  must  be  made  of  the 
maker,  and  notice  given  to  the  indorser, 
as  in  cases  of  inland  bills  of  exchange. 
Ivey  V.  Sanderson,  8  Port.  420,  cited  in 
note  in  18  L.  R.  A.,  N.  S„  561. 

An  indorser  of  an  inland  bill  of  ex- 
change is  entitled  to  notice  of  nonpay- 
ment at  maturity.  Winter  f.  Coxe,  41 
Ala.  307. 

A  note  payable  in  bank  is,  by  statute, 
made  subject  "to  the  rules  of  the  law 
merchant,  as  to  days  of  grace,  demand, 
and  notice,  in  the  same  manner  that  in- 
land bills  of  exchange"  are;  and  where 
such  paper  is  indorsed,  either  regularly 
or  irregularly,  the  indorser  must  be 
charged  by  a  demand  and  notice. 
Branch  Bank  at  Montgomery  v.  Gaffney, 
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B  Ala.  163,  cited  in  rote  in  46  L.  R.  A. 
804.  805. 

Abaolute,  Unconditional  Guaranty  of 
Payment. — An  indorsement  on  a  note 
made  before  its  maturity,  in  the  follow- 
ing words,  viz.  "I  assign  and  guaranty 
the  within  note  to  J.  C,  for  value 
ceived,"  is  an  absolute,  unconditional 
guaranty  of  the  payment  of  the  not 
maturity,  and  no  notice  is  necessary  to 
perfect  the  guarantor's  liability.  Donley 
V.  Camp,  22  Ala.  659,  58  Am.  Dec.  274. 

Blank  Indorsement  before  Note  Is  In- 
dorsed or  Put  in  Circulation  by  Payee. 
— A  person  who  writes  his  name  in  blank 
on  the  back  of  a  note,  negotiable  and 
payable  in  bank,  before  it  has  been  in- 
dorsed or  put  in  circulation  by  the  payee, 
is  bound  as  though  he  made  a  perfect  in- 
dorsement to  another  person;  and  the 
payee  can  not  recover  of  him  without 
proof  of  a  demand  for  payment  at 
turity  and  due  notice  of  nonpayment. 
Hooks  V.  Anderson,  5B  Ala.  338,  89  Am, 
Rep.  745. 

When  an  indoraer  before  maturity  puts 
a  bill  of  eschanfe  into  circulation  after 
its  dishonor,  if  his  liability  is  by  vi 
of  his  second  indorsement  only,  the 
holder  must  demand  payment  of  the 
ceptor,  and  give  notice  within  a  reasona- 
ble time  of  the  latter's  failure  to  pay, 
before  proceeding  against  the  indorser; 
but,  if  the  indorser  intended  to  stand  in 
reference  to  the  bill  as  an  indorser 
whose  liability  was  already  fixed,  no  sub- 
sequent demand  and  notice  is  necessary. 
Montgomery  &  E.  R.  R.  Co.  v.  Trebles, 
44    Ala.    255. 

An  indoraer  for  whose  accommodation 
the  note  was  drawn,  and  who  has  re- 
ceived the  benefit  of  it,  is  not  entitled  to 
notice  of  its  nonpayment.  Holman  v. 
Whiting,  19  Ala.  703. 

Where  a  creditor,  on  account  of  his 
debt,  accepts  the  note  of  a  third  person 
from,  and  endorsed  by,  his  debtor,  the 
creditor,  upon  its  dishonor,  is  entitled 
to  declare  either  on  the  endorsement  or 
for  the  precedent  debt;  but  in  either  case 
he  is  bound  to  show  the  same  degree  of 
diligence.     Bates  v.   Ryland,  6   Ala.  668. 

S  S34. Excuoes  for  Failure  to  Hake 

Demand  or  Give  Notice. 

Where  a  note  was  executed  by  a  cor- 
poration,  by   one   as   agent,   payable   to. 


and  indorsed  by,  the  latter,  it  ts  insuffi- 
cient to  relieve  the  holder  from  giving 
the  indorser  notice  of  dishonor  to  show- 
that  he  was  the  sole  agent  of  the  corpo- 
ration, without  showing  that  he  was  the 
sole  agent  to  pay  il  at  maturity,  and  that 
none  of  the  other  officers  were  authorized 
to   do   so.      Winter   v.   Coxe,   41   Ala.   207. 

"A  drawer,  who  has  no  fimds  in  the 
bands  of  the  drawee,  is  not  entitled  to 
notice  of  the  dishonor  of  a  bill,  because 
he  can  not  be  prejudiced  by  want  of 
notice."  Stewart  *.  Desha,  etc.,  Co.,  11 
Ala.  844,  848;  Tarver  v.  Nance,  S  Ala. 
712,  715. 

Where  the  drawees  of  a  bill  had  no 
effects  of  the  drawer  in  their  hands  from 
the  time  it  was  drawn  up  to  the  time  of 
its  maturity,  in  an  action  against  the 
drawer,  the  holder  will  be  excused  from 
proving,  that  a  presentment  was  made 
when  the  bill  became  due,  and  that  no- 
tice of  the  dishonor  was  promptly  given, 
to  the  drawer;  and  such  is  the  law,  not- 
withstanding the  bill  may  be  drawn  in 
good  faith,  and  if  duly  presented  would 
have  been  honored.  Foard  v.  Womack, 
2   Ala.   368. 

A.  M.  &  Co.  draw  on  J.  G.  L.,  in 
April,  at  sight;  the  drawee  having  no 
funds  of  theirs  in  hands.  The  bill  pre- 
sented only  in  August  and  acceptance  re- 
fused. The  payee  entitled  to  recover  of 
drawers,  though  demand  and  notice  not 
in  reasonable  time;  and  although,  if  de- 
manded in  due  time,  it  might  perhaps 
have  been  paid  and  although  drawers 
thought  drawee  would  pay.  They  hav- 
ing no  right  to  expect  drawee  would  pay, 
and  the  bill  being  drawn  for  their  ac- 
commodation. Armstrong,  etc.,  Co.  v. 
Gay,   1    Stew.    176, 

H.  being  indebted  to  D.  &  Co.,  pro- 
cured S.,  who  was  indebted  to  him,  to 
draw  a  bill  in  his  favor,  on  D.  &  Co., 
which  he  indorsed  to  them,  and  which 
they  received  in  payment  of  the  debt  of 
H.  Held,  that  S.  was  not  entitled  to  no- 
tice of  the  dishonor  of  the  bill  (no  funds 
being  provided  for  its  payment).  Stew- 
art V.  Desha,  etc.,  Co.,  11  Ala.  844. 

Failure  of  Consideration  Owing  to 
Fraud  of  Indorser. — Where  there  is  a 
failure  of  consideration  for  a  note  in  the 
hands  of  the  indorsee,  owing  to  the  fraud 
of  the   indorser,  demand  and  notice  are 
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not  necessary  to  bind  the  indorser.     Gee 
V.   Williamson,   1   Port,  313. 

False  Representation  by  Indorser  That 
Note  la  Good. — If  the  purchaser  of  goods 
indorse  in  payment  a  promissory  note, 
representing  it  to  be  good,  when  the  in- 
dorser knew  it  to  be  worthless,  such  in- 
dorser is  not  entitled  to  notice  of  non- 
payment, on  account  of  the  fraud.  Alex- 
ander V.  Dennis,  9  Port.  174. 

Hote  Indorsed  for  Accommodation  of 
Maker  and  Indemnity  Given  Indorser. — 
Where  it  was  admitted  that  a  note  was 
indorsed  for  the  accommodation  of  the 
maker,  and  not  made  for  the  accommo- 
dation of  the  indorser,  and  no  demand  or 
notice  of  dishonor  was  alleged  or  proved, 
the  holder  could  not  recover  from  the  in- 
dorse.* on  a  mere  showing  that  he  had 
received  indemnity  from  the  maker,  s 
such  showing  was  no  legal  excuse 
failure  to  allege  and  prove  demand  and 
notice.  Moody  v.  Keller,  127  Ala.  630, 
29  So.  68. 

"Neither  the  bankruptcy,  or  known  in- 
solvency of  the  drawee  of  a  bill,  or  maker 
of  a  note,  will  excuse  the  necessity  of  de- 
mand of  payment,  and  notice  thereof.  1 
Saund.  PI.  &  Ev.  293,  and  authorities 
cited  thereon."  Highlowcr  ;■.  Ivy,  2 
Port.    308,   3l3. 

Where  a  promissory  note,  payable  in 
bank,  is  transferred  by  indorsement,  after 
maturity,  to  entitle  the  indorsee  to  charge 
the  indorser,  he  should  demand  payment 
of  the  maker  within  a  reasonable  t 
after  he  became  the  proprietor  of  the 
paper,  and  if  refused,  give  notice  of  non- 
payment to  the  indorser;  and  the  insol- 
vency of  the  maker  at  the  time  of  the 
transfer  will  not  excuse  Ihe  indorsee's 
neglect  thus  to  proceed.  Adams  v.  Tor- 
bert,  6  Ala.  865,  cited  in  note  in  46  L.  R. 

A.    804,    806. 

Where  A  receives  a  note  on  another  per- 
son, to  be  applied  to  the  payment  of  a 
debt  due  to  him  by  B,  the  mere  insol- 
vency of  the  maker  of  such  note  will  not 
dispense  with  due  diligence  to  collect  it. 
A  is  bound  to  demand  payment  in  a  rea- 
sonable time,  of  Ihe  maker,  and  to  give 
notice  to  B  if  payment  is  refused  even  if 
the  maker  of  the  note  be  insolvent. 
Stocking  V.  Conway,  1  Port.  260,  cited  in 
note  in  19  L.  R.  A.,  N.  S.,  S57. 

Maker    of    Note   a    Nonresident— The 


fact  that  at  the  time  of  the  execution 
and  indorsement  of  a  note,  and  from 
Chen  continuously  to  the  institution  of 
suit  against  the  indorser,  the  maker  has 
been  a  nonresident,  but  has  had  a  known 
place  of  residence  in  another  state,  will 
not  excuse  the  holder  from  demanding 
payment  of  the  maker  and  giving  an  in* 
dorser  notice  of  dishonor.  Bradley  v. 
Patton,  51  Ala.  108.  cited  in  note  in  IS  L. 
R.   A.,  N.   S.,  561. 

Note  Payable  at  Bank  Which  Has 
Ceased  to  Exiat. — If  a  note  is  made  pay- 
able at  a  particular  bank,  and  if  such 
bank  before  maturity  ceases  to  exist,  a 
demand,  in  order  to  hold  an  indorser,  is 
excused.     Roberts  v.  Mason,   1   Ala.  373. 

Absence  of  Lights  and  Failure  to  See 
One  in  House, — Failure  to  give  notice  of 
the  dishonor  of  a  note  at  the  indorser's 
residence  is  not  excused  by  Ihe  faci  that 
an  agent  of  the  bank,  in  casually  passing 
the  indorser's  house  at  6  P.  M.,  in  May, 
found  no  lights  in  the  windows,  and  saw 
no  one  in  the  house;  such  agent  not  stop- 
ping at  the  house,  or  making  any  inquiry 
as  to  whether  the  indorser  was  in. 
Isbell  V.  Lewis,  98  Ala.  550,  13  So.  33S. 
§  83S. Effect  of  Failure  to  Make  De- 
mand or  Give  Notice. 

Failure  to  demand  payment  of  a  note 
at  the  place  where  it  is  payable  is  a  de- 
fense by  the  maker  only  when  he  has 
sustained  damages,  and  then  only  to  the 
extent  of  the  damages.     Clark  v.  Moses, 

50    Ala.    326. 

A  party  to  a  bill,  once  discharged  for 
the  want  of  notice  or  other  laches  on 
the  part  of  the  holder,  is  always  dis- 
charged, and  can  not  again  be  made  lia- 
ble, unless  by  his  own  voluntary  act. 
Smith  V.  Rowland,  IB  Ala.  665. 

The  indorser  of  a  note,  made  for  his 
accommodation,  is  not  discharged  from 
liability  on  his  indorsement  by  failure 
of  the  holder  to  demand  payment  of  the 
maker,  and  to  give  such  indorser  notice 
of  nonpayment.  Morris  v.  Birmingham 
Nat.  Bank,  93  Ala.  511,  9  So,  606. 

The  first  indorser  of  a  bill,  whose  lia- 
bility had  not  been  fixed  by  the  holder, 
can  not,  by  notice  of  its  dishonor,  charge 
a  subsequent  indorser,  whose  liability 
had  been  discharged  by  the  laches  of  the 
holder.  Boggs  f.  Branch  Bank  at  Mo- 
bile, 10  Ala.  970, 
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§  236.  Sufficiency  of  Presentmem  for  Pay- 
ment and  Demand. 

§  >37.  Diligence  in  GeneraL 

Where  the  holder  of  a  note,  on  coming 
near  the  last  place  of  reBidenee  of  the 
maker,  in  order  to  make  a  demand  on 
him,  perceived  that  the  house  was  closed, 
and  was  told  that  the  maker  had  left  the 
country,  it  was  held  that  this  was  suffi- 
cient to  hold  the  indorser.  Goading  v. 
Britain,  1  Stew.  &  P.  283. 

§  S38.  PerBona  Who  May  Make. 

The  son  of  the  holder,  who  is  a  no- 
tary, may  demand  payment.  Eason  v. 
I  shell,  42  Ala.  4Se. 

A  notary  can  not  present  a  foreign  bill 
and  demand  payment  by  his  clerk  or 
deputy.     Donegan  i:  Wood,  49  Ala.  343. 


Whom    to    Be 


Made. 


1  he  acceptor  of  a  bill  of  exchange  may 
appoint  an  agent  to  pay  it,  or  to  refuse 
payment,  and  a  presentment  of  the  bill 
to  such  agent  is  a  sufficient  presentment 
to  charge  the  drawer  and  indorsers. 
Phillips  V.   Poindexter,  18  Ala.  579. 

Where  a  notary  presented  a  bill  for 
payment  at  the  drawee's  place  of  busi- 
ness to  a  competent  clerk,  no  member  of 
the  drawee  firm  being  present,  and  was 
told  by  the  clerk  that  the  bill  could  not 
be  paid,  such  acts  constitute  a  sufficient 
presentment  to  warrant  the  protest  of 
the  bill.  Bradley  v.  Northern  Bank  of 
Alabama,  60  Ala.  353. 

Where  the  drawees  of  a  bill  of  ex- 
change absent  themselves  from  their 
place  of  business  and  make  no  provision 
for  its  payment,  a  presentment  there  to 
their  bookkeeper  is  a  sufficient  present- 
ment to  charge  the  drawers.  Decatur 
Branch  Bank  v.  Hodges,  17  Ala.  43. 

When  a  bill  of  exchange  has  been  ac- 
cepted by  two  persons  as  partners,  who, 
at  the  maturity  of  the  bill,  have  dissolved 
their  partnership,  and  are  also  absent 
from  Mobile,  the  place  of  their  residence, 
a  demand  of  payment  made  of  the  agent 
of  one  of  the  partners  is  sufficient. 
Brown  v.  Turner,  IS  Ala.  833,  cited  in 
note  in  36  L.  R.  A.  704. 

On  a  note  payable  at  a  bank,  demand 
of  the  cashier  is  sufficient.  Crenshaw  v. 
McKiernan,  Minor  395. 


tM. 
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Note  Payable  at  a  Particiilar  Place. — 
A  demand  of  payment  of  a  note  made 
payable  at  a  particular  place,  at  such 
place,  is  not  necessary  to  enable  the 
holder  to  maintain  an  action  against  the 
maker,  though  it  may  be  matter  of  de- 
fense, for  the  defendant,  if  he  was  ready 
lo  pay  at  the  time  and  place  appointed. 
Evans  v.  Gordon,  8  Port.  143. 

But  as  against  the  endorser,  when  a 
note  is  payable  at  a  certain  place,  it  must 
be  there  presented  for  payment.  Roberts 
V.  Mason,  1  Ala.  373,  375. 

Where  a  note  is  made  payable  at  a 
named  place,  demand  at  such  place,  at 
maturity,  is  sufficient  to  hold  the  in- 
dorser. Crenshaw  v.  McKiernan,  Minor 
395;  Evans  v.  St.  John,  9  Port.  1B«;  Ea- 
son V.   Isbell,  43  Ala.  456. 

If  a  note  is  made  payable  at  a  particu- 
lar bank,  a  personal  demand  on  the 
maker  is  not  necessary  to  charge  an  in- 
dorser, but  presentment  for  payment  on 
maturity,  at  the  bank,  is  sufficient.  Rob- 
eits  V.  Mason,  1  Ala.  373. 

"Though  it  is  clearly  settled,  that  as 
against  the  indorser,  when  a  note  is 
payable  at  a  certain  place,  it  must  be 
there  presented  for  payment,  yet,  when 
it  is  made  payable  at  bank,  and  the  note 
is  placed  in  the  hands  of  the  cashier  of 
that  bank  for  collection,  there  is  no  ne- 
cessity for  his  making  a  specific  or 
clamorous  demand.  The  legal  require- 
ments as  to  presentment  and  demand, 
are  complied  with  if  the  note  is  in  bank 
at  the  time  it  falls  due,  in  the  hands  of 
the  cashier,  who  was  ready  to  receive 
the  money.  Shaw  v.  Reed,  12  Pick.  132; 
Ogden  et  al.  !'.  Dobbin  &  Evans,  8  Hall. 
129."  Roberts  v.   Mason   1  Ala.  37^,  375. 

"The  maker  of  a  promissory  note, 
payable  at  a  banking  house,  is  not  dis- 
charged, if  the  holder  omits  to  present 
it  there  at  maturity,  though  he  sustains 
damages  by  such  neglect,  unless  it  is 
made  payable  'there  only,'  or  'not  other- 
wise, or  elsewhere.'  Chilty  on  Bills, 
334."     Clark  V.   Moses,  50  Ala,  336. 

But  if  the  maker  had  funds  at  the  ap- 
pointed place,  at  the  time,  to  pay  the 
note,  and  it  was  not  duly  presented,  he 
will,  in  the  suit,  be  exonerated;  not,  in- 
deed, from  the  payment  of  the  principal 
SU.-11,  but  from  the  payment  of  all  damages 
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and  costs  in  that  suit.     Clark  v.  Moses, 
50   Ala.    336,   327. 

Where  a  note  is  negotiable  and  pay- 
able at  a  particular  bank,  and  such  bank 
ceases  to  exist  before  the  note  matures, 
if  another  bank  is  established  at  the 
same  place,  and  is  the  agent  For  closing 
the  concerns  of  the  former  bank,  a  de- 
mand there  is  sufficient;  a  personal  de- 
mand not  being  necessary.  Roberts  v. 
Mason,  1  Ala.  373. 

On  a  note  payable  at  any  bank  in  a 
apecified  city,  a  demand  at  any  bank  in 
that  city  is  sufficient  to  charge  the  in- 
dorser.      Boit  *.   Corr,   54   Ala.   112. 

§  t41.  Time. 

S  Ml  (1)  In  GeneraL 

Limitationi,  but  not  mere  laches  in  de- 
manding payment  of  a  note,  is  a  defense 
to  an  action  thereon.  Slewart  v.  Bibb 
County  Banking  &  Trust  Co.  (Ala.).  58 
So.   273. 

Where  a  note  is  payable  on  demand,  or 
if  no  time  of  payment  is  expressed,  it 
must  be  presented  for  payment  by  the 
holder  within  a.  reasonable  time,  in  or- 
der to  charge  an  indorser.  Sommerville 
V.  Williams,  1  Stew.  484. 

Where  commercial  paper,  past  due,  is 
indorsed,  it  can  not  be  assumed  as  a 
legal  conclusion,  that  a  demand  of  pay- 
ment should  be  made  by  the  holder 
within  any  precise  time;  but  in  such 
case,  all  that  can  be  said  is,  that  the  de- 
mand must  be  made  in  a  reasonable 
time.  The  facts  must  be  ascertained  by 
the  jury,  and  their  verdict  should  be  in- 
fluenced by  such  legal  analogies  as  are 
established.  Branch  of  the  Bank  v.  Gaf- 
ney,  9  Ala.  153;  Adams  ti.  Torbert,  6 
Ala.  8flS.  887;  Kennon  ;■.  M'Rae.  7  Port. 
17S,    184. 

Demand  on  Last  Day  of  Grace. — A  de- 
mand on  the  maker  of  a  note  on  the  last 
of  the  three  days  of  grace,  is  sufficient 
to  charge  an  indorser.  Crenshaw  v. 
McKiernan,    Minor    295. 

Note  Payable  on  Sunday. — The  demand 
for  payment  of  a  note  made  payable 
on  Sunday  is  properly  made  on  the  suc- 
ceeding day.  Brennan  v.  Vogt,  97  Ala. 
647,  11  So.  893. 
%  Ml  (S)  Bill  of  Exchange. 

To  charge  the  endorser  of  a  bill  of 
exchange,  demand  must  be  made  of  the 


acceptor  within  the  three  first  days  after 
the  maturity  of  the  bill.  Eldridge  f. 
Rogers,  Minor  392. 

An  agent  to  collect  a  draft,  to  whom 
the  acceptor  gave  a  check  for  the  amount 
in  payment,  as  between  himself  and  the 
acceptor  has  until  the  close  of  banking 
hours  on  the  next  secular  day  in  which 
to  present  the  check  for  payment;  and 
hence,  where  the  acceptor  paid  the  check 
after  the  failure  of  the  bank  on  which  it 
was  drawn  before  the  expiration  of  such 
lime,  he  can  not  recover  the  amount 
from  the  agent.  Morris  v.  Eufaula  Nat. 
Bank,  25  So.  499,  122  Ala.  .'jfiO. 

Defendant  drew  his  check  in  favor  of 
N„  in  payment  of  a  note.  At  the  time, 
the  bank  was  indebted  to  him,  for  serv- 
ices and  for  checks  in  his  hands,  to  an 
amount  which,  with  his  balance,  was  more 
than  the  check  was  for.  Before  drawing 
the  check,  defendant  arranged  with  the 
cashier  of  the  bank  that  it  would  be  paid. 
When  defendant  gave  the  check  to  N., 
on  June  16th,  he  directed  him  to  go  to  the 
bank,  which  was  across  the  street,  and  get 
his  money.  Instead,  defendant  indorsed 
the  check  to  plaintiffs,  and  sent  it  to 
them  in  another  state,  and  the  bank  sus- 
pended June  22d,  before  it  was  presented 
for  payment.  Held,  that  the  delay  was 
unreasonable.  Industrial  Trust,  Title  & 
Savings  Co.  v.  Weakley.  103  Ala.  458.  15 

So.    854. 

A  check  on  a  bank  at  Greenville,  Ala., 
was  received  fiy  the  payee  in  Philadel- 
phia on  December  12th,  after  banking 
hours,  and  deposited  the  next  day  in  a 
local  bank  for  collection;  but  said  bank, 
instead  of  sending  the  check  directly  to 
the  drawee  bank,  which  would  have  re- 
ceived it  on  December  16th,  presented  it 
to  a  bank  in  South  Carolina,  whence  it 
went  to  another  bank  in  Montgomery, 
Ala,,  and  was  not  presented  at  the  place 
of  payment  till  December  19th,  one  day 
after  the  drawee  had  failed.  There  was 
no  proof  that  the  method  adopted  by  the 
Philadelphia  bank  <was  according  to  cus- 
tom, or  to  any  previous  course  of  dealing 
between  the  parties.  Held,  that  the  loss 
fell  on  the  payee.  Watt  v.  Cans,  21  So. 
toil,  114  Ala.  264,  69  Am.  St.  Rep.  99. 

As  between  endorsee  and  endorser  a 
promissory  note  is  a  bill  of  exchange,  and 
a  demand  of  payment  and  notice,  etc.,  on 
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the  last  day  of  grace  is  good.     Crenshaw 
V.   McKiernan,    Minor   29S. 
g  SU. Form  and  Mode. 

The  process  by  which  a  suit  is  begun 
on  a  note  which  was  indorsed  after  ma- 
turity does  not  authorize  the  officer  serv- 
ing the  process  lo  receive  the  money,  nor 
contemplate  payment  othecwise  than  by 
legal  coercion;  hence  a  service  is  not  a 
demand  of  payment,  so  as  to  render  avail- 
ing a  consequent  notice  to  the  indorser. 
Branch  Bank  at  Montgomery  v,  GafTney, 
9  Ala.  153. 

The  facts  that  a  note  was  in  the  hands 
of  the  cashier  of  the  bank  fixed  as 
place  for  presentment  for  payment,  and 
that  he  was  also  a  notary,  together  with 
his  certificate  of  presentment,  were  suffi- 
cient to  show  that  he  was  authorized  lo 
receive  payment,  and  that  the  note  was 
at  the  bank  at  maturity;  and  it  was  im- 
material that  it  was  not  presented  at  the 
bank.  Carringlon  v.  Odom,  27  So.  510. 
134  Ala.  520. 

§  MS. Effect  of  DeUy. 

Proof  of  undue  delay  in  the  presenta- 
tion of  a  check,  and  of  the  failure  of  the 
drawee  bank  after  the  expiration  of  the 
period  within  which,  with  due  diligence, 
the  check  would  have  been  presented, 
raises  a  presumption  of  loss  to  the  drawee 
from  such  delay,  and  casts  on  the  holder 
the  burden  of  proving  otherwise.  Watt 
V.  Cans,  31  So.  1011.  lU  Ala.  364.  63  Am. 
St.  Rep.  99, 

Where  a  bank,  on  presenting  a  draft 
which  it  has  for  collection,  receives  a 
check  drawn  on  a  hank  in  the  same  place, 
it  is  bound  to  present  the  check  on  the 
same  day,  and,  failing  in  this,  is  liable  to 
the  drawer  thereof  for  the  loss  occasioned 
thereby,  the  bank  drawn  on  having  sus- 
pended at  the  end  of  the  day.  Morris  v. 
Eufaula  Nat.  Bank,  106  Ala.  383,  18  So. 
11.  cited  in  note  in  1  L,  R.  A.,  N.  S.,  347. 

Defendant  drew  his  check  in  favor  of 
N.  in  payment  of  a  note.  At  the  lime,  the 
hank  was  indebted  to  him.  for  services 
and  for  checks  in  his  hands,  to  an  amount 
which,  with  his  balance,  was  more  than 
the  check  was  for.  Before  drawing  the 
check,  defendant  arranged  with  the  cash- 
ier of  the  bank  that  it  would  be  paid. 
When  defendant  gave  the  check  to  N., 
on  June  leth,  he  directed  him  lo  go  to  the 


bank,  which  was  across  the  street,  and 
get  his  money.  Instead,  defendant  in- 
dorsed the  check  to  plaintiffs,  and  sent  it 
to  them  in  another  state,  and  the  bank 
suspended  June  33d.  before  it  was  pre- 
sented for  payment.  Held,  that  defend- 
ant was  discharged  from  liability  on  the 
check.  Industrial  Trust.  Title  &  Sav.  Co. 
V.  Weakley,  103  Ala.  458.  16  So.  854. 

The  presumption  of  loss  to  the  drawer 
of  a  check,  arising  from  want  of  diligence 
in  the  presentation  thereof  by  the  holder, 
and  the  intervening  failure  of  the  drawee 
bank,  may  be  rebutted  by  proof  that  the 
drawer  had  no  available  funds  to  meet 
the  check,  or  that  he  withdrew  them  be- 
fore  the   failure.     Watt  v.   Cans,   31   So. 

1011,    114    Ala.    264.    62    .\m.    St.    Rep.    99. 

cited  in  note  in  10  L.  R.  A.,  Ni  R.,  1153; 
53  L.  R.  A.  432. 

Where  it  appears  that  no  degree  of 
diligence  would  have  resulted  in  the  pay- 
ment of  the  check,  the  laches,  if  any,  of 
the  payee  sending  it  to  the  drawee  for 
collection,  is  no  defense  to  a  subsequent 
action  by  him  against  the  drawer  for  the 
amount  of  the  check.  LowensteJn  v. 
Bresler,  109  Ala.  336,  19  So.  860. 

§  2M.  Protest  and  Certificate  Thereof. 
§  M6. Necessity  of  Protest  and  No- 
tice Thereof. 

No  formal  protest  of  a  note,  aside  from 
notice  of  dishonor,  is  necessary  to  fix 
the  liability  of  the  indorser.  Quigley  r. 
Primrose,  8   Port.  347. 

Where  an  accommodation  note  is  made 
payable  to  the  president  of  a  bank  and 
discounted  bjr  the  bank,  protest  is  unnec- 
essary. Sale  V.  Branch  Bank  of  Decatur, 
I  Ala.  435. 

Inland  Bills. — A  protest  is  not  neces- 
sary, by  the  law  merchant,  to  fix  the  lia- 
bilities of  the  parties  to  an  inland  bill. 
A  demand  of  acceptance  or  payment,  and 
notice  of  refusal,  are  sufficient.  Knott  *. 
Venable.  42  Ala.  186. 

Protest  of  an  inland  bill  is  unnecessary 
to  fix  the  liability  of  the  indorser.  Win- 
ter V.  Coxe,  41  Ala.  807. 

An  inland  bill  need  not  he  protested  to 
entitle  the  holder  to  recover  its  face,  with 
interest.     Leigh  v.   Lightfoot,  11  Ala.  93S. 

A  Bank  Check  Payable  in  Confederate 
Currency. — A  bank  check  drawn  by  a 
bank  in   Mobile,  on  a  bank  in  New  Or- 
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leans,  on  the  23d  April,  1862,  payable  i: 
currency,  is  not  an  instrument  payabli 
in  money,  and  is  not  negotiable  paper, 
within  the  meaning  of  the  law  merchant 
and  a  protest  is  not  necessary  to  fix  th* 
liability  of  the  drawer.  Bank  v.  Brown 
43  Ala.  108.  cited  in  note  in  26  L.  R.  A. 
571. 

An  inBtruction  by  the  drawer  to  th< 
drawee  not  to  pay  a  bill  will  excuse  a 
failure  to  protest  it.  Manning  v.  Mar- 
oney,  87  Ala.  563,  6  So,  343,  13  Am.  St. 
Rep.  67. 

The  fact  that  the  drawer  joined  the 
Confederate  army  before  maturity  of  the 
bill  does  not  deprive  him  of  the  right  to 
notice  or  protest  Tyson  v.  Oliver,  43 
Ala,  455. 

§  M6.       ■     RequiBites  and  Sufficiency. 

The  term  "protest,"  in  its  popular  sig- 
nificance, means  "those  acts  which  are 
necessary  to  .charge  an  indorser,"  White 
V.  Keith,  97  Ala.  668,  12  So.  611. 

Where  Note  la  Subject  to  Protest.— 
A  note  which  is  executed  on  "November 
11,  1899,"  and  is  made  payable  "six 
months  fixed  after  date,"  matures  on  the 
11th  day  of  May  following,  and  such  note 
is  subject  to  protest  for  nonpayment  on 
that  date,  Doyle  v.  First  Nat.  Bank,  131 
Ala.  294,  30  So.  880, 

"The  holder  of  a  bill  of  exchange  is  not 
botind  to  rely  on  the  agency  of  a  notary 
public,  in  order  to  have  his  bill  protested 
upon  its  dishonor,  though  this  is  the  most 
usual  and  convenient  practice.  It  there 
be  no  legal  notary,  then,  on  demand  and 
refusal  of  payment,  it  is  sufficient,  if  the 
protest  be  made  out  and  drawn  up  by  a 
respectable  inhabitant  □(  the  place  where 
the  bill  is  payable  in  the  presence  of  two 
witnesses;  and  it  should  be  made  out  and 
drawn  up  in  the  form  required  by  the  law 
or  usage  of  the  place  where  it  is  made. 
Story  on  Bills,  §  276;  Kyd  on  Bills,  pp. 
136,  137;  Chitty  on  Bills,  pp,  363,  363;  2 
Parsons  on  Notes  &  Bills,  p,  633;  Burke 
V.  McKay,  2  How.  66  [11  L,  Ed.  IHl)," 
Todd  V.  Neal,  49  Ala.  266,  273. 

Notary  an  Officer  of  a  Seceding  State. 
— It  is  no  ground  of  objection  to  a  pro- 
test that  "the  notary  before  whom  it  was 
executed  was  an  officer  of"  a  seceding 
state.  Tyree  v.  Rives.  37  Ala.  173,  in  ef- 
fec;  overruling  Todd  v.  Neal,  49  Ala.  266. 


Time  of  Protest. — A  ninety-days  bill, 
dated  October  13th,  was  properly  pro- 
tested on  January  14th.  Bradley  v. 
Northern  Bank  of  Alabama,  60  Ala.  262. 

"A  notarial  protest  of  a  bill  of  exchange 
for  nonacceptance,  or  for  nonpayment 
usually  states  the  name  and  place  of  res- 
idence of  the  notary;  that  he  was  duly 
qualified ;  the  time,  manner,  and  place 
that  he  made  demand  of  the  acceptance, 
or  of  the  payment  of  the  bill;  describ- 
ing or  identifying,  usually  by  reference 
to  a  copy  written  upon  the  reverse  of  the 
certificate,  the  names  of  the  parties  of 
whom  the  demand  was  made,  the  refusal, 
and  the  name  of  the  party  at  whose  re- 
quest acceptance  or  payment  was  de- 
manded. It  is  not  unusual  now  to  em- 
body in  the  protest  a  statement  of  the 
parties  notified,  or  to  embody  such  state- 
ment in  a  separate  certificate."  Martin, 
etc.,  Co.  V.  Brown,  etc.,  Co.,  75  Ala.  442, 
447. 

The  protest  of  a  note  made  payable  on 
Sunday  was  properly  made  on  the  suc- 
ceeding day.     Brennan  v.   Vogt.  97  Ala. 

647,    11    So.   893. 

Location  of  Bank  at  Which  Demand 
Was  Made. — The  protest  of  a  note  payable 
"at  any  bank  in  Savannah,  Ga.."  showed 
that  the  note  was  presented  for  payment 
"at  (he  Southern  Bank  of  the  State  of 
Georgia."  but  did  not  expressly  state 
that  such  bank  was  in  the  city  of  Sav- 
annah. The  caption  showed  that  the  pro- 
test was  made  in  the  city  of  Savannah, 
Ga.,  and  the  protest  recited  that  the  no- 
tary resided  in  that  city,  and,  after  show- 
ing demand  and  refusal  of  payment,  con- 
cluded, "done  and  protested  in  the  city 
of  Savannah,  aforesaid."  Held,  that  the 
protest  sufficiently  showed  that  the  bank 
at  which  the  demand  was  made  was  lo- 
cated in  the  city  of  Savannah.  Boit  *. 
Corr,   54   Ala.   118. 

Description  of  Place  of  Notice. — Where 
the  parties  live  in  the  same  town,  and  no- 
tice is  left  at  the  place  of  busine  s  of  the 
indoiser.  it  is  sufficient  to  describe  it  in 
(he  certificate  of  the  notary  as  the  office 
of  the  person  so  notified.  Curry  i'.  Bank 
of  Mobile,  B  Port.  360. 

Where  a  notice  is  sent  by  mail  to  a 
distant  post  office,  the  place  to  which  the 
letter  containing  the  notice  is  directed 
must  be  stated  in   the  certificate  of  the 
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notary.  Curry  v.  Bank  of  Mobile,  8  Port. 
360. 

Time  of  Protest— Where,  from  the 
date  of  a  bill  of  exchange  and  the  evi- 
dence ofTered,  it  appeared  to  have  been 
protested  twelve  months  after  its  matu- 
rity— held,  that  the  indorser  was  dis- 
charged.    Hudson  V.  Bank,  3  Port.  340. 

Time  of  Certifying  to  Notice  of  Dis- 
honor.— A  certificate  made  by  a  notary 
public,  that  he  had  given  the  parties  to 
the  bill  notice  of  its  dishonor,  must  be 
made  at  the  time  and  as  a  part  of  the  pro- 
test. Such  a  certificate,  made  four  and 
one-half  years  after  the  date  of  the  pro- 
test, is  not  proof  of  notice.  Boggs  v. 
Branch   Bank   at   Mobile,   10  Ala.  970. 

Certificate  Not  Showing  Facts  Suffi- 
cient to  Constitute  Notice  to  Indorser.— 
A  notarial  certificate  of  the  protest  of  a 
bill,  staling  that  "notice  of  the  protest 
was  left  at  the  boarding  house"  of  the 
indorser,  e'c.  without  showing  the  cir- 
cumstances under  which  it  was  left,  nor 
that  the  indorser  was  not  there,  nor 
whetl  er  inquiry  was  made  for  him  or 
notice  handed  to  any  person  to  be  de- 
livered to  him,  or  whether  any  person 
was  at  the  house  or  not,  does  not  show 
facts  sufficient  to  constitute  notice  to  the 
indorser.     Rives  v.   Parmley,   18  Ala.  256. 

A  recital  in  the  notary's  certificate  of 
protest  that  "notice  of  the  protest  had 
been  left  at  the  offices  of  the  indorsers" 
is  not,  of  itself,  sufficient  to  charge  an 
indorser  with  notice.  Coster  v.  Ihoma- 
son,  19  Ala.  717. 

Recital  of  Notice  to  Indorser  Written 
Below  Signature  and  Seal.— That,  in  a 
notary's  certificate  of  protest,  the  recital 
of  notice  to  an  indorser  was  written  be- 
low his  signature  and  official  seal,  does 
not  render  the  certificate  bad  in  any  part. 
Jordan  v.  Long,  109  Ala.  414,  19  So.  843, 

Authentication  of  Certificate. — Where 
the  certificate  of  protest  is  not  authenti- 
cated except  by  a  deposition  of  the  no- 
tary, it  is  not  sufficient  evidence  of  itself 
of  dishonor  and  notice  thereof.  Stewart 
V.  Russell.  38  Ala.  619. 

A  notary's  signature  and  a  circular  in- 
dentation, without  wax,  wherein  the 
words,  "Notary  Public,  New  Orleans," 
were  visible,  held,  17  years  after  the  date 
of  the  certificate,  sufficient  to  establish 
the  authenticity  of  the  protest     Bradley 


V.    Northern   Bank   of  Alabama,   60  Ala. 
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-  Certificate  as  Evidence. 


Statute  Making  Notary's  Certificate 
Evidence  Applies  to  Certificates  of  For- 
eign Notaries. — The  statute  which  makes 
a  notary's  certificate  "of  the  presentment 
for  acceptance,  or  demand  of  payment,  or 
protest  for  nonacceptance  or  nonpay- 
ment, of  any  instrument  governed  by  the 
commercial  law,"  etc.,  "evidence  of  the 
facts  contained  in  such  certificate"  (Rev. 
Code,  §  1089;  Code  of  1876,  §  1336),  al- 
though improperly  placed  in  the  chapter 
which  relates  to  the  appointment,  etc., 
of  notaries  public  in  this  state,  equally 
appliei  to  the  certificates  of  foreign  no- 
taries, when  offered  in  evidence  in  the 
courts  of  Alabama,  Bradley  v.  Northern 
Bank,  GO  Ala.  2S2, 

Protest  of  Notes  Made  in  AnoUicr 
SUte.— Since  negotiable  notes  are  not 
protestable  at  common  law,  a  protest  in  a 
sister  state  of  a  note  made  and  indorsed 
there  is  not  evidence,  without  proof,  that 
it  is  made  so  by  statute  of  that  state. 
Dunn  V.  Adams,  1  Ala.  SS7,  35  Am. 
Dec,  42, 

Certificates  Not  Conclusive  Evidence,— 
The  certificate  in  the  protest  of  a  no- 
tary setting  forth  the  demand  and  refusal 
of  an  inland  bill,  etc,  and  notice  to  the 
drawer  and  indorsers,  is  made  evidence 
by  statute,  yet  it  is  not  conclusive;  and 
it  is  competent  for  the  party  to  show 
such  a  state  of  facts,  as  prove  that  the 
certificate  is  untrue.  Bank  v.  Marston,  7 
Ala,  108. 

The  certificate  of  the  notice  of  the  dis- 
honor of  a  note  by  the  notary,  is  prima 
facie  evidence  only  of  the  fact  recited; 
and  if  left  at  the  wrong  place,  the  fact 
may  be  controverted.  Curry  v.  Bank,  8 
Port.  360. 

The  certificate  of  a  notary  in  his  pro- 
test, that  he  had  given  notice  to  the  en- 
dorser of  a  note,  of  its  nonpayment,  by 
depositing  a  letter,  containing  the  notice, 
in  the  postoffice,  and  directed  to  him,  is 
only  prima  facie  evidence  of  the  fact  of 
notice,  and  may  be  contradicted  by  other 
evidence.     Booker  v.   Lowry,  1  Ala,  399. 

Sufficient  Evidence  of  Demand  Unl«M 
Controverted  by  Other  Testimony^The 
protest   on    a   bill    of   exchange    is   suffi- 
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cient  evidence  of  a  demand,  unless  such 
fact  is  controverted  by  other  testimony. 
Moore  v.  Clements,  4  Port.  227. 

Where  the  statute  makes  the  protest 
of  nonpayment  of  a  bill  evidence  of  pre- 
sentment, plaintiff,  in  an  action  on  a  bill 
payable  at  a  bank,  need  not  affirmatively 
prove  that  the  demand  was  made  during 
banking  hours,  where  defendant  puts  in 
no  evidence.  Moore  v.  Clements,  1  Port. 
227. 

Evidence  of  Names  of  Parties  to  Whom 
Notice  of  Protest  Was  Sent^A  state- 
ment in  the  notary's  certificate  of  pro- 
test, of  the  names  of  the  parties  to  whom 
notice  of  protest  was  sent  by  him,  is 
made  by  statute  competent  evidence  of 
the  facts  stated  (Code,  g  1336);  but  such 
statement  is  not  an  essential  part  of  the 
protest,  and  the  fact  of  notice  may  be 
proved  otherwise.  Martin,  etc.,  Co.  v. 
Brown,  etc.,  Co.,  75  Ala.  4*2. 

No  Proof  That  Noticea  of  Dishonor 
Were  Properly  Directed.— The  statement 
contained  in  a  notarial  protest,  that  the 
notary  had  sent  notices  of  the  dishonor 
of  the  paper,  addressed  to  the  parties 
at  a  particular  place,  is  no  proof,  even  on 
a  demurrer  to  evidence,  that  the  notices 
were  properly  directed ;  this  fact  must 
be  shown  by  proof  independent  of  the 
protest.  Bank  of  Mobile  v.  King,  9  Ala. 
279. 

The  protest  of  a  notary  public,  stating 
that  notice  was  given,  "to  the  agent"  of 
a  party,  of  the  protest  of  his  paper,  is  not 
evidence  of  such  agency,  so  as  to  make 
the  notice  sufficient;  such  agency  must  be 
proved  aliunde  before  the  protest  can  be 
produced  as  evidence  of  notice.  O'Con- 
nell  V.  Walker,  1  Port.  283. 

Under  Act  1828,  declaring  the  effect 
of  notarial  protests,  the  recital  in  a 
teat  that  a  bill  was  presented  to  F.  &  F., 
agents  of  the  drawees,  is  not  evidence  of 
their  agency.  Castles  v.  McMath,  1  Ala. 
326. 

Certificate  Held  Admissible  to  Prove 
Notice  to  Indorser.-^Under  Clay's  Dig., 
p.  280,  §  9,  making  a  notarial  protest  of  a 
bill  or  note  evidence  of  notice  of  dishonor 
to  indorsers,  when  it  certifies  that  such 
notice  was  legally  given,  "personally 
through  the  postoffice,"  a  notice  left  at 
the  indorser's  residence  or  place  of  busi- 
ness, in  a  proper  manner,  is  to  be  deemed 


"personal,"  and  hence  a  notarial  protest, 
certifying  that  notice  was  thus  given,  is 
admissible  in  evidence  to  prove  notice  to 
the  indorser.  Rives  v.  Parmley,  18  Ala. 
2S6. 

Certificate  Held  Sufficient  Proof  of  No- 
tice by  HaiL— Under  Code,  §  1110,  mak- 
ing the  certificate  of  a  notary  public,  un- 
der his  hand  and  seal,  evidence  of  the 
demand  for  payment  of  the  note,  of  the 
notice  of  protest,  and  the  mode  of  giv- 
ing it,  where  the  certificate  gives  the  num- 
ber of  notices  mailed,  to  whom  and  where 
addressed,  and  a  charge  for  postage,  and 
defendant  gives  no  evidence  to  the  con- 
trary, there  is  sufficient  proof  of  the  giv- 
ing of  notice  by  mail.  Brennan  v.  Vogt, 
97  Ala.  647.  11  So.  893. 

Meaning  of  Certificate  as  to  Character 
of  Notice. — A  notary  certified  in  a  pro- 
test as  follows:  "Notice  of  protest  given 
to  the  drawer  and  to  first  indorsers  same 
day."  Held  to  mean  that  the  notice  was 
in  writing  and  given  personally.  Roberts 
V.  State  Bank,  9  Port.  312. 

Testimony  Not  Rendering  Certificate 
Inadmissible. — A  protest  is  not  inadmis- 
sible in  evidence  because  a  witness  testi- 
fies that  he  is  acquainted  with  the  hand- 
writing of  the  notary  whose  name  is  sub- 
scribed to  the  protest,  and  believes  that 
such  subscription  is  not  in  the  handwrit- 
ing of  the  notary.  Bank  of  Alabama  v. 
Whitlow,  6  Ala.  135. 

Effect  of  Hisnomer. — In  an  action 
against  an  indorser,  plaintiff  ordered  in 
evidence  the  protest  of  a  bill,  agreeing  in 
all  respects  with  that  described  in  his 
declaration,  save  that  the  bill  in  the  pro- 
test purported  to  be  addressed  to  "Gam- 
ble and  Murrah,"  and  the  original  bill 
was  addressed  to  "Gamble  and  Murray." 
Held,  that  the  protest  was  admissible, 
on  plaintiffs  showing  by  parol  that  "Mur- 
rah" and  "Murray"  were  identical,  and 
that  the  drawer  had  inadvertently  writ- 
ten "Murray"  for  Murrah"  Branch  Bank 
of  Decatur  v.  Rhodes.  11  Ala.  283. 

§  348.   Sufficieiuy  of  Notice   of  Nonpay- 
ment and  of  Protest. 

§  S49. Diligence  in  General 

If  the  residence  of  the  drawer  is  not 
known  to  the  holder,  and  he  can  not  as- 
certain it  by  reasonable  diligence,  he  is 


■jGoogle 


Bills  and  Notes 


§§  249-252 


relieved  from  giving  notice  of  protest. 
Robinson  v.  Hamilton,  4  Stew.  &  P.  91. 
Where  absence  from  the  tndorser's 
place  of  business,  when  it  was  visited  for 
the  purpose  of  giving  notice,  is  relied 


as 


for  r 


givi 


must  be  shown  that  the  visit  was  madi 
during  business  hours,  at  a  time  when  it 
is  reasonable  to  suppose  the  party  may 
be  found.  John  j'.  City  Nat.  Bank.  57 
Ala.  96. 

Failure  to  give  notice  of  the  dishonor 
of  a  note  at  the  tndorser's  residenci:  is 
not  excused  by  the  fact  that  an  a(;ciit  uf 
the  bank,  in  casually  passing  the  itidors- 
er's  house  at  6  p.  m.,  found  no  lights  in 
the  windows,  and  saw  no  one  in  the  house; 
such  agent  not  stopping  at  the  house,  or 
making  any  inquiry  as  to  whether  tiic 
indorser  was  in.  Isbell  v.  Lewis,  P9  Ala. 
.150,  13  So.  335. 

§  250. Persons  Who  May  Give. 

A  notary  who  protests  a  bill  of  ex- 
change is  authorized  to  give  notice  of  its 
nonpayment  to  the  various  parties  to  the 
bill.     Greene  v.  Farley,  20  Ala.  322 

An  agent  of  Ihe  holder,  having  a  bill 
for  presentment,  need  not  give  notice  of 
its  dishonor  to  an  indorser,  but  may  no- 
tify his  principal,  and  seasonable  notice 
from  him  will  be  sufficient  to  charge  him. 
But,  if  the  agent  give  the  necessary  no- 
tice, this  is  sufficient.  Foster  r.  McDon- 
ald, 3  Ala.  34. 

The  relation  which  exists  between  a 
notary  and  the  holder  of  commercial  pa- 
per, with  regard  to  the  protest  thereof, 
and  notice  to  the  drawer  or  endorser,  is 
that  of  principal  and  agent;  and  a  son  of 
the  holder  of  such  paper,  if  he  be  a  no- 
tary, may  act  as  agent  of  his  father  in  his 
notarial  capacity.  Eason  v.  Isbell,  42  Ala. 
4G6. 

The  notary  protesting  a  bill  may  send 
notices  to  the  holder,  to  be  given  to  the 
prior  parties;  but  the  person  to  whom 
the  notices  are  so  sent  must  appear  to  be 
the  holder  or  his  agent.  Crawford  v. 
Branch  Bank  at  Mobile,  T  Ala.  20S. 
§  S51. Persons  to  Whom  to  Be  Given. 

By  the  law  merchant,  personal  notice 
of  dishonor  need  not  be  given  presently 
and  directly  to  the  indorser,  but  the  no- 
tice may  be  left  with  any  person  in  charge 
of     his  place  of  business,  whether     such 


person  is  his  agent  or  not,  or  with  any 
person  found  on  and  belonging  to  the 
place  where  he  resides  apparently  capable 
of  transmitting  the  notice  to  the  indorser. 
Isbell  V.  Lewis,  88  Ala.  650,  13  So.  335. 

To  charge  a  party  with  notice  of  the 
dishonor  of  a  bill  of  exchange  because 
notice  was  given  to  another  person  as  his 
agent,  it  must  appear  that  it  was  within 
the  scope  of  the  agent's  duties  to  receive 
such  notice.  The  mere  fact  that  he  was 
"the  financial  agent"  of  his  principal  is  not 
enough.  New  York  &  A.  Contracting  Co. 
V.  Selma  Sav.  Bank,  51  Ala.  305,  23  Am. 
Rep.  552. 

It  can  not  be  intended,  because  one  is 
authorized  to  indorse  notes,  that  he  is 
also  an  agent  for  the  purpose  of  receiv- 
ing notices  of  their  dishonor.  Bank  of 
Mobile  V.  King.  9  Ala.  279. 

When  a  bill  indorsed  by  a  partnership 
is  dishonored  after  a  dissolution  of  the 
firm,  notice  of  protest  to  any  one  of  the 
laie  partners  is  sufficient  to  bind  all.  Cos- 
ter J'.  Thomasou,  19  Ala.  717. 


US.  • 


-  Place. 


Residence  or  Nearest  PostofBce. — No- 
tice of  the  nonpayment  of  a  bill  of  ex- 
change may  be  sent  to  the  residence,  or 
nearest  postoffice,  of  the  party  to  be 
charged,  at  the  time  of  his  signing  the 
bill,  unless  he,  at  that  time,  specifies  an- 
other place,  to  which  he  requires  it  to 
be  sent.    Tyson  v.  Oliver,  43  Ala.  455. 

The  name  of  the  place  where  the  bill 
was  signed,  appearing  on  it,  is  not  aionc 
sufficient  evidence  of  the  residence,  or 
postoffice,  of  the  party  to  be  charged. 
Tyson  v.  Oliver.  43  Ala.  455. 

Where  an  indorser  of  a  note  has  a  per- 

anent  residence,  it  is  such  for  the  pur- 
pose of  serving  him  with  notice  of  dis- 
honor, notwithstanding  the  temporary 
absence  of  his  family.  Isbell  v.  Lewis.  9B 
Ala.  550,  13  So.  335. 

If  a  notice  of  protest  is  left  at  the  office 
of  an  indorser,  who  is  an  attorney,  and 
keeps  no  clerk,  on  the  evening  of  the  day 
which  it  is  required  to  be  given,  the 
law  presumes  that. he  received  it,  and  it 
sufficient  to  charge  him.  Stanley  v. 
Bank  of  Mobile,  23  Ala.  652. 

A  room  to  irtiicb  a  man  is  accustomed 

•  resort,  but  in  which  it  is  not  shown 
that  he  carried  on  any  regular  business, 
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can  not  be  considered  his  pUce  of  busi- 
ness for  the  purpose  of  serving  notice 
of  protest,  Stephenson  v.  Pi 
Port.  155,  33  Am.  Dec.  281. 

Where  it  ia  proper  to  give 
noiq>a]fment  of  «  note  to  an  indorBcr 
througb  the  postoffice,  notice  must  be  sent 
to  the  office  nearest  to  the  indorser's  res- 
idence, or  that  at  which  he  is  in  the  habit 
of  receiving  his  letters;  or.  his  residence 
not  being  known,  and  due  diligence  be- 
ing used  to  discover  it,  notice  sent  to  his 
supposed  residence  will  be  sufficient. 
Worsham  v.  Goar,  4   Port.  441. 

Diligence  Required  Where  Notice  Is 
Sent  by  MaiL— When  notice  of  the  non- 
payment of  a  bill  is  sent  by  mail,  the 
holder  of  the  bill  is  bound  to  exercise 
diligence  in  ascertaining  whether  there 
is  a  postoffice  at  the  place  to  which  the 
notice  is  addressed.  Tyson  v.  Oliver.  43 
Ala.  455. 

Notice  to  the  drawer  and  indorser  of 
protest,  directed  to  a  postoffice  which  had 
formerly  been  the  one  where  he  got  his 
mail,  but  which  had  been  discontinued. 
the  mail  service  there  having  been  sus- 
pended on  account  of  the  Civil  War.  is 
insufficient.     Tyson  v.  Oliver,  43  Ala.  455. 

The  name  of  the  place  where  a  bill  was 
signed,  as  it  appears  on  the  instrument 
itself,  is  not  sufficient  evidence  of  the 
postoffice  address  of  the  party  to  be 
charged  to  authorize  the  holder  to  send 
notice  of  nonpayment  of  the  bill  to  such 
address.  Tyson  i'.  Oliver.  43  Ala.  455; 
Sprague  ;'.  Tyson,  44  Ala.  338. 

Where  a  bill  is  dated  at  a  particular 
place,  the  drawer  can  not  be  charged  by 
a  notice  of  nonpayment  deposited  in  a 
postoffice  and  addressed  to  him  at  that 
place,  unless  that  was  the  postoffice  near- 
est his  residence,  or  unless,  upon  diligent 
inquiry,  his  residence  could  not  be  ascer- 
tained. Foard  v.  Johnson,  S  Ala.  565. 
overruling  Robinson  {■.  Hamilton,  4  Stew. 
&   P.  91. 

Where  the  holder  of  negotiable  paper 
is  ignorant  of  the  residence  of  an  indorser, 
there  is  reasonable  diligence  in  endeavor- 
ing to  ascertain  his  address  for  the  pur- 
pose of  notice  of  protest,  if  the  notary 
makes  inquiries  of  different  persons  living 
at  the  place  where  the  note  is  payable, 
whom  he  may  suppose  most  likely  to  give 
the  information.  Branch  Bank  of  State 
of  Alabama  v.  Peirce,  3  Ala.  3S1, 


Where  the  maker  of  a  bill  had  resided 
within  eighteen  miles  of  a  certain  town, 
and  had  been  in  the  habit  of  receiving  his 
letters  there,  but  during  a  period  of  three 
months  preceding  the  service  of  the  no- 
tice had  received  his  letters  at  another 
office,  within  fourteen  miles  of  his  resi- 
dence, a  notice  of  dishonor  sent  to  him 
at  the  first  postoffice  was  sufficient.  Mc- 
Grew  V.  Toulmin.  2  Stew.  &  P,  428. 

Where  the  drawer  of  a  bill,  before  its 
maturity,  removed  with  his  family  from 
his  plantation  in  A.  to  another  county, 
leaving  his  slaves  in  A„  on  his  planta- 
tion, which  he  visited  occasionally,  it  was 
held  that  notice  of  the  dishonor  of  the 
bill,  it  not  appearing  that  the  holder  knew 
of  the  removal,  sent  to  the  postoffice  at 
A.,  was  sufficient  to  hx  the  drawer's  lia- 
bility, it  also  not  appearing  that  he  had 
permanently  changed  his  residence.  Good- 
win V.  McCoy,  13  Ala.  271. 


SS8.  - 


-  Time. 


Notice  of  nonpayment  must  be  given 
within  a  reasonable  time  after  protest. 
Eldridge  v.  Rogers,  Minor  392. 

"Notice  of  the  dishonor  of  a  note  may 

he  given  on  the  same  day  protest  is  made, 

and  must  be  given  on  the  next  day,  or 

placed  in  the  postoffice,  to  be  sent  by  the 

:xt  mail,  in  the  ordinary  course  of  busi- 

:ss."     Curry  )'.  Bank,  8   Port.  360,  370. 

Each  party  to  a  bill  of  exchange  or  note. 

whether  by  indorsement  or  mere  delivery, 

)as,  in  all  cases,  until  the  day  after  he  has 

cceived  notice  to  give  or  forward  notice 

o   his   prior  indorser,   and   so  on   till  it 

caches   the   drawer.      Whitman  *.    Farm- 

!rs'  Bank.  8  Port.  258, 

Where  the  parties  lo  a  bill  of  exchange 
reside  at  a  distance,  and  the  ordinary 
mode  of  communication  is  by  general 
post,  the  holder,  or  party  to  give  notice 
of  its  nonacceptance  or  nonpayment,  must 
forward  notice  by  the  post  of  the  next 
day  after  the  dishonor,  or  after  he  re- 
notice  of  such  dishonor;  and,  if 
le  no  post  on  the  next  day,  then 
St  send  notice  by  the  very  next 
post  that  occurs  after  that  day;  but  he 
legally  bound,  on  account  of  there 
being  no  post  on  the  day  after  he  receives 
to  forward  it  on  the  very  day  he 
and,  if  such  notice  be  placed 
the  proper  postoffice  in  due  time,  it 
legal  diligence,  the  holder  or  party  to 
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give  the  notice  not  being  responsible  for 
the  irregularities  of  the  mail,  Knott  t: 
Venable.  43  Ala.  186. 

Where  payment  is  refused  when  Ihe 
note  is  presented  on  the  day  of  payment, 
the  holder  is  not  bound  to  wait  until  the 
last  moment  of  that  day,  but  may  forth- 
with protest  for  nonpayment,  and  give 
notice  thereof  to  the  indorser,  though  no- 
tice given  the  following  day  would  be 
sufficient,  Crenshaw  v.  McKiernan,  Mi- 
nor S95, 

A  ninety  days'  bUI,  dated  October  13th, 
was  properly  protested  on  January  nth. 
Bradley  v.    Northern    Bank   of  Alabama, 

60  .Ala,  352, 

Delay  Rendering  Notice  Insufficient  to 
Charge  Drawer. — Notice  of  the  dishonor 
of  a  bill,  payable  on  the  13th  of  Novem- 
ber, in  Mobile,  given  on  the  27lh  of  the 
month,  to  the  drawer,  in  Washington 
county,  Ala.,  is  insufficient  to  charge  him, 
unless  some  satisfactory  excuse  is  made 
for  such  long  delay.  Brown  ;■,  Turner, 
11  Ala.  752. 

Where  commercial  paper,  past  due,  is 
indorsed,  it  can  not  be  assumed  as  a  legal 
conclusion  that  a  demand  of  payment 
should  be  made  by  the  holder,  and  no- 
tice of  its  dishonor  given,  within  any  pre- 
cise time.  Branch  Bank  at  Montgom- 
ery V.  Gaffney,  9  Ala,  1S3. 
§  284. Excuses  for  Delay. 

Where  the  holder  of  a  bill  of  exchange, 
residing  in  one  seceding  slate,  failed  to 
give  notice  of  protest  to  the  indorser,  re- 
siding in  another,  until  nearly  a  year  after 
military  operations  had  ceased,  and  over 
two  months  after  re-estabiishment  of  the 
regular  United  States  mails  between  the 
two  places,  there  was  not  sufficient  dili- 
gence to  bind  the  indorser.  Turner  v. 
Patton,  49  Ala,  406, 
§  956. Form  and  Requisites. 

A  verbal  notice  of  dishonor  to  the  in- 
dorser of  a  note  is  sufficient.  Martin, 
etc,  Co.  V.  Brown,  etc.,  Co.,  75  Ala,  443, 
448;  Abels  V.  Mobile  Real-Estate  Co.,  92 
Ala.  383,  9  So.  433;  Stephenson  *.  Prim- 
rose, 8  Port.  1S5,  159;  Scarborough  v. 
City  Nat.  Bank,  157  Ala.  577,  48  So,  63,  63, 

And  this  is  so,  though  it  is  given  to  an 
agent  of  the  indorser.  Scarborough  v. 
City  Nat.  Bank,  1S7  Ala.  577,  48  So,  62,  63, 

No   Particular   Form  of  Notice   Neces- 


sary,—No  particular  form  of  notice  of  dis- 
honor of  a  negotiable  note  is  necessary; 
it  being  sufficient  that  the  party  liable  is 
informed  of  its  dishonor  and  notified  that 
he  will  be  held  for  payment,  Scarbor- 
ough V.  City  Nat.  Bank,  1S7  Ala.  577.  48 
So.  63. 

"The  law  does  not  prescribe  any  form 
of  notice  to  an  indorser;  all  that  is  nec- 
essary is,  that  it  should  be  sufficient  to 
put  the  party  on  inquiry,  and  to  prepare 
him  to  pay  it  or  to  defend  himself.  Even 
if  there  be  some  uncertainty  in  the  de- 
scription of  the  bill  or  note,  if  it  ^oes 
not  tend  to  mislead  the  party,  it  will  be 
good.  Reedy  v.  Seixas,  3  Johns.  Cas.  337; 
Mills  f.  Bank  of  the  United  States,  11 
Wheat.  431  [6  L.  Ed.  512);  Forster  «. 
Jurdson,  16  East,  Rep.  105;  Chitty  on 
Bills.  9th  Am.  Ed.  501,  et  post  &  notes." 
Crawford  v.  Bank.  7  Ala.  205,  311. 

Notice  Hajr  Be  Either  in  WritiiiK  or 
Verbal.— "Notice  of  the  dishonor  of  a  bill 
of  exchange,  foreign  or  domestic,  may  be 
given  in  writing,  or  may  be  given  ver- 
bally. The  form  of  notice  is  not  material; 
all  that  is  necessary  is,  that  within  a  rea- 
sonable time  after  dishonor,  the  party  lia- 
ble and  intended  to  be  charged  should  be 
apprised  of  the  dishonor,  and  that  he  is 
looked  to  for  payment.  Byles  on  Bills, 
413,  True,  as  is  often  said  in  the  books, 
it  is  more  prudent  to  give  the  notice  in 
writing,  because  thereby  the  evidence  of 
it  will  be  the  better  preserved,  in  the 
event  the  fact  becomes  matter  of  dispute. 
But  this  is  far  from  saying  tha't  notice 
in  writing  is  indispensable.  Wade  on 
Law  of  Notice,  §  831,"  Martin,  etc..  Co. 
V.  Brown,  etc.,  Co.,  75  Ala.  442.  448. 

Description  of  Bill. — A  notice  of  the 
dishonor  and  protest  of  a  bill  is  pdma 
facie  sufficient  if  it  describes  the  bill  cor- 
rectly, although  it  does  not  mention  the 
date  or  time  of  payment.  Saltmarsh  v. 
Tuthill,  13  Ala.  390. 

The  notice  of  a  notary,  describing  him- 
self  officially,  to  which  his  name  is 
printed,  is  good.  In  such  case  it  may  be 
intended,  from  the  similarity  of  names. 
that  the  person  who  made  the  protest  was 
the  one  also  who  gave  the  notice,  though 
no  official  seal  be  attached  to  the  notice. 
Crawford  v.  Branch  Bank  at  Mobile.  7 
Ala.  205. 
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Notice  Sufficient  as 
Note  as  a  Claim  agaiiut  Indorsee's  Es- 
tate.— A  notice  o(  the  nonpayment  of  i 
note  iKrsonally  served  on  the  execiitor  of 
the  indorser,  or  shown  to  fiave  come  to 
his  hands,  where  it  describes  the  note 
with  accuracy,  and  informs  the  executor 
who  the  holder  is,  and  that  he  looks  to 
him  for  payment,  is  sufiicient  as  a  pre- 
sentment  of  the  note  as  a  claim  agfainst 
the  indorse r's  estate.  Hallett  v.  Branch 
Bank  at  Mobile,  12  Ala.  193. 

Effect  of  Misnomer  in  Notice  of  Pro- 
test— In  an  action  against  the  indorser, 
where  the  notice  ff  protest  described  the 
name  of  a  subsequent  indorser  as  "Py- 
ron,"  when  the  bill  sued  on  showed  his 
name  to  be  "Byron,"  it  was  held  that  this 
was  sufficient  to  charge  the  prior  Indorser. 
Uoorman  v.  Bank  of  Alabama.  3  Port. 
SS3. 

§  SH.  Mode  of  Giving  or  Service  in 

General. 

By  the  law  merchant,  personsl  notice 
of  dishonor  need  not  be  given  presently 
and  directly  to  the  indorser,  but  the  no- 
tice may  be  left  with  any  person  in  charge 
of  his  place  of  business,  whether  5uch 
person  is  his  agent  or  not,  or  with  any 
person  found  on  and  belonging  to  the 
place  where  he  resides,  apparently  capable 
of  transmitting  the  notice  to  the  indoiser. 
Isbell  V.  Lewis,  98  Ala.  550,  13  So.  335. 

Notice  of  protest  left  at  the  boarding 
house  of  the  drawer  is  insufficient  to 
charge  him,  where  it  is  not  shown  whether 
the  drawer  or  any  other  persons  were  at 
the  house  at  that  time,  or  whether  inquiry 
was  made  for  him,  or  that  the  notice  was 
handed  to  some  person  to  be  delivered 
to  him.     Rives  v.  Parmley,  18  Ala.  as6. 

A  notice  of  dishonor  of  a  note  at  the 
indorser's  place  of  business,  not  during 
buainess  hours,  is  insufficient.  Stephen- 
son *.  Primrose's  Port,  155,  33  Am.  Dec. 
381. 

§  SS7. Notice  b7  HaU. 

See  ante,  "Place,"  S  2B2. 

When  Notice  Hay  Be  Given  Through 
the  PoBtoffice. — Notice  of  dishonor  of  a 
note,  given  by  mail,  was  sufficient  where 
the  parties  lived  in  dififerent  towns.  Car- 
ringlon  v.  Odom,  37  So.  510,  124  Ala.  529. 
See,  also,  Carson  v.  Bank,  i  Ala.  146,  152. 


Notice  of  protest  and  nonpayment  of  a 
bill  of  exchange  deposited  in  the  post- 
office  of  the  place  of  the  indorser's  resi- 
dence, where  the  bill  was  payable  and 
protested,  is  sufficient  to  charge  him, 
where  it  is  not  shown  that  the  holder  also 
resided  there.  Shelton  v.  Carpenter,  60 
Ala.  201. 

Notice  of  the  protest  of  a  note  or  bill 
of  exchange  may  be  given  to  an  ind'irser 
through  the  post  office,  notwithstanding 
the  place  where  payment  was  to  be  made 
and  where  demand  and  protest  were 
made  was  that  of  his  residence,  when  the 
holder  who  is  the  owner  lives  elsewhere. 
Philipe  V.   Haberlee,  45  Ala.  697. 

Where  the  holder  of  a  bill  of  exchange 
and  the  parties  sought  to  be  charged  on 
its  dishonor  reside  in  different  towns,  no- 
tice of  nonpayment  may  be  given  through 
the  postoffice,  although  the  agent  of  the 
holder  and  the  party  to  be  notified  reside 
in  the  same  town.  Gindrat  v.  Mechanics' 
Bank,  7  Ala.  3S4,  explaining  Foster  *.  Mc- 
Donald, 5  Ala.  378,  and  correcting  head 
note  thereto. 

At  the  maturity  of  the  bill  its  payee 
and  owner  resided  in  the  state  of  Florida. 
The  drawer  resided  in  the  city  of  Mont- 
gomery, Ala.  The  bill  was  left  wi;h  a 
person  in  Montgomery,  who  held  it  for 
the  payee,  and  had  it  protested  for  non- 
payment and  notice  of  protest  was  sent 
to  the  drawer  through  the  postoffice  at 
Montgomery,  Held,  that  the  notice  was 
properly  sent.     Bibb  v.  McQueen,  42  Ala. 

40B. 

Where  an  indorser  lives  in  the  place  of 
protest,  and  it  is  a  town  or  city  having 
10.000  or  more  inhabitants,  or  having  a 
free  delivery  of  mail,  it  is  not  necessary 
that  the  certificate  of  protest  should  show 
that  he  was  sought  for  at  his  place  of 
business  or  at  his  residence  for  the  pur- 
pose of  giving  notice;  for  Code,  §  1777, 
provides  that  in  such  case  notice  of  pro- 
test may  be  given  through  the  mail,  the 
postage  being  prepaid.  Brennan  v.  Vogt, 
97  Ala.  647,  11  So.  893. 

In  a  city  of  less  than  10,000  inhabitants, 
not  having  free  mail  delivery,  and  which 
is  not  within  Code,  g  1777,  permitting  no- 
tice of  dishonor  to  be  given  by  mail,  al- 
though the  indorser  and  holder  live  in  the 
same  town,  personal  notice  must  be  given. 
Isbell  V.  Lewis,  9B  Ala.  550,  13  So.  335. 
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By  the  law  merchant  whkh  governed 
th«  question  in  this  slate  prior  to  the 
aclment  of  the  act  of  December  10.  1878, 
p.  178.  now  incorporated  into  the  Code 
as  §  1777,  where  the  residence  of  the 
holder  of  a  bill  or  note  and  that  of  the 
party  to  be  notified  of  its  dishonor  was 
in  the  same  town,  it  was  not  sufficient 
to  put  a  notice  into  the  postoffice;  per- 
sonal notice  must  have  been  given,  or 
the  notice  must  have  been  left  at  his  resi- 
dence or  place  of  business.  Stephenson 
f.  Primrose.  8  Port.  1S5;  Tyson  v.  O'.iver, 
43  Ala.  45S;  Carson  v.  Bank,  i  Ala.  14H, 
158:  Foster  v.  McDonald,  3  Ala.  34. 

Rev.  Code,  §  1850,  authorizing  the 
transmission  of  notice  by  mail  to  the  resi- 
dence or  post  office  nearest  the  residence 
of  the  drawer,  maker,  or  indorser,  at  the 
time  he  became  a  party  to  the  bill,  did 
not  change  the  rule  of  the  law  merchant 
that,  when  the  holder  and  indorser  of  the 
bill  reside  in  the  same  city,  it  is  neces- 
sary, to  bind  the  indorser,  that  he  must 
have  notice  of  the  default  on  the  day  of 
dishonor  or  on  the  succeeding  day,  given 
him  in  person,  or  left  at  his  residence  or 
place  of  business.  John  v.  City  Nat 
Bank.  57   Ala.  96. 

This  statute  merely  converted  notice  (in 
cases  where  it  was  transmissible  by  mail) 
addressed  to  the  postoffice  nearest  the 
residence  of  the  party  to  be  charged  at 
the  time  he  became  a  party  into  sufficient 
notice,  without  regard  to  his  postoffice 
at  the  time  of  dishonor.  John  v.  City 
Nat.  Bank,  57  Ala.  96. 

But  it  has  been  held  that  the  notary 
who  protests  a  bill  of  exchange,  is  au- 
thorized to  give  notice  of  its  nonpayment; 
and  such  notice  may  be  given  by  mail, 
although  the  actual  holder,  and  the  party 
to  be  charged,  reside  in  the  same  place. 
Greene  v.  Parley,  20  Ala.  322. 

And  when  the  drawer  resides  in  the 
vicinity  of  a  town  or  city,  a  letter  giv- 
ing notice  of  nonpayment  deposited  in 
the  postoffice,  and  directed  to  him  at  the 
same  town  or  city  where  the  letter  is  de- 
posited, is  sufficient  to  charge  him.  Car- 
son V.  Bank,  4  Ala.  146. 

Where  the  holder  and  indorser  of  a 
draft  reside  in  the  same  place,  the  indorser 
is  ordiparily  entitled  to  personal  no- 
tice of  dishonor,  but  this  is  excused  wliere 


the  notary,  on  the  day  of  dishonor,  called 
at  the  indorser's  place  of  business,  during 
business  hours,  to  give  him  notice,  but 
found  it  locked  and  no  one  present  to 
receive  notice,  and  deposited  the  notice 
properly  addressed,  in  the  postoffice  on  the 
same  day.  John  v.  City  Nat.  Bank,  62 
Ala.  589. 

It  is  competent  for  a  bank  to  establish 
a  rule  that  notice  of  the  dishonor  of  bills 
hotden  by  the  bank  may  be  given  through 
the  post  office  to  parties  resident  in  the 
same  place,  and  the  rule  would  be  bind- 
ing on  parties  to  all  bills  made  payable 
at  that  bank.  Gin  drat  v.  Mechanics' 
Bank,  7  Ala.  384. 

Notice  Sent  by  Hail  Controlled  by  Con- 
federate Oovemment — Rev.  Code,  S  18  SO, 
providing  that  notice  by  mail  of  the  non- 
payment of  a  bill  of  exchange  is  sufficient 
if  directed  to  the  residence  of  the  one 
sought  to  be  charged,  includes  only  a  no- 
tice sent  by  the  regular  mail  of  the 
United  States  government,  so  that  where 
it  was  sent  by  a  mail  controlled  by  the 
Confederate  government  it  must  be  proved 
to  have  been  received.  Todd  v.  Neal,  4B 
Ala.  see. 

§  SS8.  Waiver  of  Preaentment,  Protest,  or 

Notice. 
§  US  (1)  In  Genera]. 

"Waiver  of  protest  before  default  binds 
the  indorser  by  way  of  estoppel  on  time 
to  deny  notice  of  dishonor,  and  obviates 
the  necessity  for  such  notice."  White  ». 
Keith,  97  Ala.  668,  12  So.  611. 

Indorser  Indemnified  or  Taking  CoUat- 
eral  Security.— An  endorser  who  is  fully 
indemnified,  is  not  entitled  to  notice  of  its 
nonpayment.  Holman  v.  Whiting,  19  Ala. 
703;  Carlisle  v.  Hill,  16  Ala.  398,  408. 

If  an  endorser  has  used  the  precaution 
to  obtain  an  assignment  to  alt  the  effects 
of  the  drawer  or  maker,  .to  be  applied  to 
the  payment  of  the  paper  endorsed,  he 
can  not  claim  an  exemption  from  liability, 
because  he  has  not  had  regular  notice  of 
the  dishonor  of  the  bill  or  note.  Steph- 
enson V.   Primrose,  fi   Port.  155. 

So,  if  he  has  protected  himself  by  tak- 
ing collateral  security,  sufficient,  to  cover 
the  endorsement,  he  impliedly  waives  his 
legal  right  to  notice.  Stephenso:i  v. 
Primrose,  8  Port.  155. 
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Where  the  indorser  of  a  bill  of 
change  has  been  fully  indemnified  by  the 
drawer,  for  whose  use  the  bill  was  in 
indorsed  and  accepted  he  can  not  avail 
himself  of  the  want  of  notice  of  the  dis- 
honor of  the  bill.  Posey  v.  Decatur  Bank, 
12  Ala.  802. 

Where  the  indorser  of  a  negotiable 
note,  after  its  protest  for  nonpayment, 
upon  the  note  being  shown  to  him  by  the 
maker,  with  the  false  assurance  that  it 
was  paid,  delivered  up  to  the  latter  a  se- 
curity which  he  held  for  his  indemnity, 
the  fact  that  such  a  security  existed  when 
the  note  was  protested,  will  not  excuse 
the  neglect  to  give  notice  of  the  dishonor 
to  the  indorser.  Marston  v.  Bank,  10 
Ala.  Sg4;   Bank  v.  Marston,  T  Ala.  108. 

Where  an  endorser  of  a  negotiable  note 
has  received  from  the  maker  effects  of 
sufficient  value  to  discharge  it,  and  in 
consideration  thereof,  promises  to  pay  it, 
proof  of  demand  and  notice  is  not  nec- 
essary to  charge  him,  whether  the  prom- 
ise was  made  before  or  after  the  maturity 
of  the  note.  Cockrill  v.  Hobson,  16  Ala. 
391. 

A,  as  attorney,  recovered  judgment 
against  B  &  C  for  $B0O,  but  could  not 
obtain  satisfaction  by  legal  process.  C 
proposed  to  give  his  individual  note,  with 
a  good  indorser,  for  about  $300,  in  full 
satisfaction  of  the  judgment.  He  also 
afterwards  proposed  to  give  his  note  for 
the  same  amount,  with  D,  who  was  his 
mother,  as  indorser,  and  that  A  should 
assign  the  judgment  to  her.  A  accepted 
the  later  proposition,  and  executed  an  as- 
signment of  the  judgment  to  D.  The  as- 
signment was  delivered  to  C,  who  there- 
upon gave  his  note  for  the  required 
amount,  indorsed  by  D,  payable  in  bank. 
A  indorsed  the  note  to  E,  who  brought 
assumpsit  on  it  against  D.  Held,  not 
sufficient  to  justify  the  inference  that  D. 
assented  to  the  assignment  of  the  judg- 
ment to  her  or  that  she  was  informed  of 
it,  so  as  to  deprive  her  of  the  right  to 
notice  of  the  nonpayment  of  the  note. 
Holman  V.  Whiting,  19  Ala.  703. 

Indemtiitj  Received  by  Accommoda- 
tion Drawer. — If  ample  indemnity  against 
his  liability  on  a  bill  is  received  by  the 
accommodation  drawer  from  the  acceptor, 
notice  of  nonpayment  is  not  necessary  to 
bind  him,  but  a  partial  indemnity  is  in- 


sufficient to  excuse  want  of  notice.     Car- 
lisle V.  Hill,  16  Ala.  398. 
S  W8  <&)  By  Waiver  in  Indoraement. 

Where  a  note  payable  to  a  named  in- 
dividual, or  bearer,  is  indorsed  by  a  third 
person  to  plaintiffs  before  its  maturity, 
and  its  due  payment  guarantied,  waiving 
the  suit  and  diligence  required  by  law, 
such  indorsement  binds  the  indorser,  if 
the  note  is  not  paid  by  the  makers  at  its 
maturity,  without  any  further  action  by 
plaintiffs.     Burt  v.  Parish,  9  Ala.  311. 

The  words,  "I  waive  protest  of  the 
within  note."  on  the  back  of  a  note, 
signed  by  an  indorser  on  the  last  day  of 
grace,  are  a  waiver  of  demand  and  notice, 
and  fix  his  liability.  Fisher  v.  Price.  37 
Ala.  407. 
§  S68  (3)  By  Separate  AEreement. 

An  agreement  waiving  the  bar  of  limi- 
tations, which  acknowledges  the  justness 
of  all  bills  and  notes  held  by  the  creditor 
on  which  the  debtor  is  drawer,  acceptor, 
indorser,  or  maker,  and  waiving  the  debt- 
or's right  to  be  discharged  from  any  obli- 
gation on  any  of  such  bills  and  notes  in- 
dorsed or  accepted  by  him,  by  reason  of 
any  failure  to  have  them  protested,  is 
sufhciencly  broad  to  cover  bills  and  notes 
which,  at  the  date  of  the  agreement,  were 
not  subsisting  obligations  on  account  of 
failure  to  give  the  debtor  notice  of  non- 
payment when  they  fell  due.  Pollak  v. 
Billing.  131  Ala.  519,  3S  So.  639. 

The  indorser  of  a  note,  who  was  not 
given  notice  of  dishonor,  stated  that  he 
allowed  the  note  to  go  to  protest  so  as 
to  bind  the  maker;  that  he  did  not  de- 
sire to  shirk  any  liability,  but  that  his 
attorney  had  advised  him  that  he  was 
not  liable ;  and  he  disclaimed  liability. 
He  offered  to  indorse  a  note  for  half  of 
the  amount  if  the  bolder  would  apply  to 
the  payment  of  the  other  half  certain 
money  previously  paid  by  the  maker,  and 
also  offered  to  pay  half  of  the  note,  and 
be  relieved  from  further  liability.  These 
offers  were  declined.  Held,  that  the  in- 
dorser had  not  waived  the  failure  to  give 
him  notice  of  dishonor,     Isbell  v.  Lewis, 

9B  Ala.   550,  13   So.  335. 

§  SSe.  New  Promise  or  Waiver  after  Dis- 
charge. 
New   Promise   or   Acknowledcment   of 
Liability. — "The  promise  or  a  c  know  led  g- 
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ment  must  be  such  as  shows  that  th'.  eJ 
dorser  assumes  a  liability,  or  admits 
to  be  continuing.  If  conditional,  the  pei 
formance  of  the  terms  of  the  condition 
must  be  proved,  before  the  promise 
acknowledgment  becomes  absolute.  Den- 
nis V.  Morris,  3  Esp.  N.  P.  158;  Gumming 
V.  French,  2  Camp.  106,  n.;  Standage  v. 
Creighlon,  5  C.  &  P.  406;  Bonodaile  v. 
Lowe,  4  Taunt.  93."  Kennon  v.  M'Rea,  7 
Port.  175,  184. 

"It  will  make  no  difference  that  a  prom- 
ise or  acknowtedgment  were  made  under 
a  misapprehension  of  the  law,  for  every 
man  must  be  taken  to  know  the  law; 
otherwise,  a  premium  is  held  out  to  ig- 
norance, and  there  is  no  telling  to  what 
extent  this  excuse  might  be  carried.  Bil- 
bie  V.  Luniley,  2  East.  469."  Kennon  v. 
M'Rea,  7  Port.  175,  184. 

If  a  promise  or  acknowledgment,  to 
charge  the  endorser  of  a  promissory  note, 
be  made  under  a  misapprehension  of 
facts,  to  wit,  under  an  impression  that  a 
demand  had  been  made  of  the  maker 
of  a  note,  or  that  notice  had  been  regu- 
larly sent  through  the  postoffice,  and  the 
endorser  promised  payment  or  acknowl- 
edged his  liability — the  consequence  of 
the  laches  is  not  waived.  Kennon  v. 
M'Rea,  7  Port.  175. 

"If  a  promise  or  acknowledgment  is 
made  to  the  holder  of  endorsed  paper — 
any  party  to  it,  who  afterwards  takes  it 
up,  may  avail  himself  of  such  promise 
or  acknowledgment,  and  maintain  an  ac- 
tion against  the  party  making  ii.  Potter 
V.  Rayworth,  13  East,  417;  Brahan  v.  Rag- 
land,  3  Stew.  247.  And  this,  upon  the 
ground  that  by  .the  payment  of  a  note 
by  an  endorser,  he  is  remitted  to  all  the 
rights  of  the  holder  against  the  previous 
parties."     Kennon  v.  M'Rea.  7  Port.  175, 

186. 

"The  consequences  of  a  neglect  to 
make  a  demand  of  the  maker  or  drawer 
of  a  note  or  bill,  and  give  notice  to  an 
endorser  or  drawer,  may  be  waived  by 
the  person  authorized  to  take  advantage 
of  it,  by  a  promise  to  pay,  or  an  acknowl- 
edgment of  a  liability  to  pay.  Vaughan 
V.  Fuller,  2  Strange,  1246;  Horford  v.  Wil- 
son, 1  Taunt.  13;  Lundie  v.  Robertson,  7 
East,  231;  Brett  v.  Levett,  13  East,  213; 
Wood  V.  Brown,  1  Starkie,  317;  Hopes  v. 


Alder,  6  East,  18;  Whitaker  v.  Morris,  1 
Esp.  N.  P.  80;  Rogers  v.  Stephens,  2  T. 
R.  713;  Dixon  V.  Ellison,  5  C.  &  P.  437; 
Margetson  v.  Aitken,  3  C.  &  P.  338;  Gib- 
bon V.  Coggon,  3  Camp.  198;  Greenway 
I'.  Hindley,  4  Camp.  53;  Hodge  v.  Fillis, 
3  Camp.  463;  Potter  r.  Rayworth,  13  East. 
J17;  Wilks  V.  Jacks,  Peake.  202;  Walker 
1'.  Laverty,  6  Munf.  487;  Hall  *.  Free- 
man. 2  Noit  8:  McC.  479;  Fotheringham 
1'.  Price's  Ex'rs,  1  Bay,  391;  Lawrence  V. 
Ralston,  3  Bibb,  103;  Ladd  v.  Kenncy,  9 
N.  H.  340;  Hopkins  €.  Liswell.  12  Mass. 
52;  May  v.  Coffin,  4  Mass.  341;  Duryee  v. 
Dennison,  5  Johns.  248;  Miller  v.  Hackley, 
5  Johns.  375."  Kennon  v.  M'Rea,  7  Port. 
175,  1K2. 

"If  the  plaintiff  show  a  sufKcient  prom- 
ise or  acknowledgment,  he  can  not  be 
deprived  of  its  benefit,  because  it  may  ap- 
pear to  have  been  made  after  suit  brought; 
for  the  reason,  that  it  is  supposed  the 
plaintiff  had  a  good  cause  of  action,  of 
which  the  promise  or  acknowledgment 
furnishes  but  evidence;  or  if  there  was 
no  cause  of  action,  when  it  was  com- 
menced, the  defendant,  for  proper  rea- 
sons, has  admitted  it,  by  waiving  his  de- 
fense." Kennon  v.  M'Rea,  7  Port.  175, 
185;  Boiling  V.  McKenzie,  89  Ala.  4ro,  7 

So.    658. 

Where  defendant  indorsed  a  draft  for 
accommodation  of  the  apparent  payee,  by 
whom  it  was  negotiated  to  plaintiff,  who 
mailed  it  for  collection,  and  several  days 
afterwards  notified  defendant  of  the  fact 
that  the  draft  had  been  fraudulently  al- 
tered by  changing  the  name  of  the  origi- 
nal payee,  and  by  raising  the  amount,  and 
there  was  evidence  that  defendant  prom- 
ised to  pay  it,  the  question  whether  he 
made  such  promise  should  have  been  sub- 
mitted to  the  jury,  with  instructions  that, 
if  he  made  it  with  knowledge  that  de- 
mand, protest,  and  notice  of  dishonor  had 
been  omitted,  such  promise  was  a  waiver 
of  plaintiff's  laches,  and  that  a  promise  to 
pay  would  cast  on  defendant  the  burden 
of  proving  laches  and  his  ignorance 
thereof.  Alabama  Nat.  Bank  v.  Rivers, 
33  So.  580,  116  Ala.  1,  67  Am,  St.  Rep.  95. 

A  promise  by  the  accommodation 
drawer  of  a  dishonored  bill  of  exchange 
to  pay  the  acceptors  a  debt,  independent 
of  the  bill,  due  from  the  drawer  to  the 
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acceptors,  in  order  to  enable  the  accept- 
ors  to  pay  the  bill,  is  not  a  waiver  of  a 
want  of  notice  of  the  dishonor.  Sherrod 
V.  Rhodes,  5  Ala.  683,  cited  in  note  in  2a 
L.  R.  A.,  N.  S.,  1040.  se  L.  R.  A.  3ia. 

A  mere  waiver  of  protest  and  notice 
after  a  negotiable  note  has  been  dishon- 
ored does  not  preclude  the  indorser  from 
insisting  on  such  protest  and  notice. 
White  V.  Keith,  97  Ala,  688,  13  So.  611. 

Receivinf  Indemnit;. — When  the  lia- 
bility of  an  indorser  has  not  beer  fixed 
by  notice,  the  fact  that  he  has  taken  an 
indemnity  from  the  maker,  after  the  ma- 
turity of  the  note,  will  not  have  the  ef- 
fect to  charge  him  on  the  indorsement. 
Lowry  V.  Western  Bank,  7  Ala.  120. 

Waiver  of  notice  of  nonpayment  by  the 
drawer  of  a  bill  can  not  be  implied  from 
his  receiving  of  the  acceptor,  after  he  has 
been  discharged  for  want  of  notice,  ample 
indemnity  against  his  general  liabilities 
for  him.    Carlisle  v.  Hilt,  16  Ala.  398. 

Acts  of  Indorser  Held  Not  to  Consti- 
tute Waiver  of  Failure  to  Give  Notice  of 
EKshonor. — The  indorser  of  a  note,  who 
was  not  given  notice  of  dishonor,  stated 
that  he  allowed  the  note  to  go  to  protest 
so  as  to  bind  the  maker;  that  he  did  not 
desire  to  shirk  any  liability,  but  that  his 
attorney  had  advised  him  that  he  was  not 
liable;  and  he  disclaimed  liability.  He  of- 
fered to  indorse  a  note  for  half  of  the 
amount  if  the  holder  would  apply  to  the 
payment  of  the  other  half  certain  money 
previously  paid  by  the  maker,  and  also 
offered  to  pay  half  of  the  note,  and  be 
relieved  from  further  liability.  These  of- 
fers were  declined.  Held,  that  the  in- 
dorser had  not  waived  the  failure  to  give 
him  notice  of  dishonor.  Isbell  v.  Lewis. 
68  Ala.  590,  13  So.  335. 

VII.    PAYMENT     AND   DISCHARGE. 
S  Mft.  Nature  and  Modes  of  Discharge  In 
General. 

A  note  is  extinguished  where  the  maker 
obtains  possession  thereof  in  the  regular 
course  of  trade.  Wallace  v.  Branch  Bank, 
1  Ala.  565. 

§  Ml.  Persons  bj  Whom  Payment  Hay 
Be  Made  and  EffecL 

A  promissory  note  discounted  in  bank 
may  be  paid  by  an  indorser  with  his  own 


funds  at  maturity,  and  be  reissued  by 
him,  the  maker  having  provided  no  funds 
for  its  payment.  Kirksey  v.  Bates,  1  Ala. 
303. 

Where  an  accommodation  indorser  paid 
the  discounting  bank  the  amount  of  the 
note,  and  received  the  note,  it  was  a  pay- 
ment and  extinguishment  of  the  note  by 
the  indorser,  and  not  a  purchase  by  him. 
Borland  v.   Phillips,  3  Ala.  718. 

A  person  paying  a  note,  without  the  re- 
quest of  the  maker,  which  he  was  not 
bound  mediately  or  immediately  to  pay, 
can  not  recover  the  amount  of  the  maker 
in  an  action  of  indebitatus  assumpsit  in 
his  own  name.  Stephens  v.  Brodnax.  5 
.\la.  358. 


See  post,  "Payment  and  Discharge."  § 
363  (7). 

§  MS  <1)  To  Actual  Holder  in  General 

Payment  of  the  amount  of  a  note,  the 
property  of  the  estate  of  a  decedent,  made 
to  his  widow,  the  sole  legatee  of  the  es- 
tate, during  life  or  widowhood,  when  the 
estate  was  not  in  debt,  and  there  was  no 
pending  administration,  held  valid.  Han- 
nah V.   Lankford,  43  Ala.  163. 

Payment  to  a  guardian  of  a  note  held 
by  him  as  such  is  an  extinguishment  of 
the  debt,  though  the  note  is  not  given  up, 
so  that  the  ward  can  not,  after  the  guard- 
ian's death,  again  collect  the  same.  Brad- 
ley V.  Graves,  46  Ala.  277. 

The  custodian  of  a  note  involved  in  liti- 
gation held  not  to  have  prejudiced  the 
parties  entitled  to  it  by  accepting  pay- 
ment, so  as  to  be  chargeable  with  inter- 
est after  that  time.  Rutledge  v.  Cram- 
ton,  173  Ala.  306,  56  So.  128. 

§  MS  (S)  To  Another  than  Actual  Holder 
in  General. 

Where  one  bank  discounts  a  bill,  and 
sends  it  to  its  correspondent  bank  to  col- 
lect, which  latter  bank,  on  the  faith  of 
the  acceptance  of  the  bill,  advances  the 
amount  to.  the  first  bank,  the  first  bank 
has  no  right  to  accept  payment  of  the  bill 
from  the  drawer.  Williams  v.  Jones,  77 
Ala.  294. 

Where  a  bank  has  discounted  a  bill  of 
exchange  for  the  drawer  thereof,  still  re- 
taining    ownership     and     control     of  it. 
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though  it  has  transferred  it  for  collec- 
tion, an  acceptance  by  it  from  the  drawer 
of  a  conveyance,  in  absolute  discharge  of 
his  liability,  extinguishes  the  bill  as  be- 
tween the  drawer  and  the  discounting 
bank.  Williams  v.  Jones,  77  Ala.  894. 
g  S6S  (3)  Notice  of  Transfer. 

Payment  by  the  maker  to  Ihe  payee  of 
a  note  after  notice  of  its  assignment  or 
transfer  to  a  third  person  does  not  dis- 
charge the  maker.  Gildersleeve  v.  Cara- 
way, 19  Ala.  846;  Barbour  v.  Washington 
Fire  &  Marine  Ins.  Co..  60  Ala.  433. 
S  Mt  (4)  Payment  without  Notice  of  As- 
signment. 

Payment  made  to  an  intermediate 
holder  of  a  note  transferred  by  delivery 
without  notice  of  the  transfer,  such 
holder  being  the  real  owner  of  the  note, 
is  good.  Richardson  v.  Farnsworth,  1 
Stew.  55. 

It  is  a  good  defense  to  a  suit  by  the 
transferee  of  a  note  given  for  land  that, 
before  notice  of  the  transfer,  ihe  money 
due  thereon  was  deposited  with  a  thLrd 
person,  by  request  of  the  payee,  to  be 
paid  to  him  on  his  conveying  the  land  to 
the  purchaser.  Eads  v.  Murphy,  53  AI: 
520. 

Where  a  bill  of  exchange  drawn  by  on 
partner  in  favor  of  the  partnership  wa 
accepted  by  a  debtor  of  the  firm  in  paj 
ment  of  a  pre-existing  debt  which  he 
owed  the  partnership,  and  afterwards,  and 
before  maturity,  the  payees  sold  and 
dorsed  the  bill  to  a  bona  fide  purchaser, 
a  payment  by  the  acceptor  to  the  part- 
nership, made  after  maturity,  and  without 
notice  of  the  sale  and  indorsement,  i: 
defense  to  the  bill  in  the  hands  of  thi 
dorsee.     Capital  City  Ins.  Co.  v.  Qi 

73  Ala.  558. 

§  aes  (9)  Payee  as  Agent  of  Holder. 

A  payment  of  a  promissory  note  to  the 
payee,    made    before    maturity,    but    : 
the  note  has  been  assigned  or  transferred 
for   valuable    consideration,    is   not  av 
able  as  against  the  assignee.     Barboui 
Washington   Fire  &  Marine  Ins.  Co.,  60 
Ala.  433. 
§  t63.  Hode  and  Sufficiency  of  Payment. 

See  post.  "In  General,"  §  264;  "New 
Bills  or  Notes."  g  265;  "Property  or  Serv- 
ices," g  266. 


S84.  - 


-  In  General. 


See  post,  "Satisfaction  Otherwise  than 
by  Payment,"  S  269. 
The  maker  of  a  note  deposited  money 
a  national  bank,  where  it  was  payable, 
and  instructed  the  cashier  to  apply  it  in 
payment  of  the  note.  On  the  day  it  ma- 
tured the  maker  tendered  the  bank  his 
check  in  payment  of  the  note,  but  was 
told  it  had  been  charged  to  his  account, 
and  that  the  check  was  unnecessary.  The 
,  stamped  "Paid,"  was  shown  him 
hanging  on  a  canceling  spindle,  and  was 
ibsequently  delivered  to  him.  The  bank 
as  insolvent  at  the  time,  and  failed  be- 
fore remitting  the  proceeds  to  the  owner 
of  the  note,  though  at  the  time  of  pay- 
t  it  had  sufficient  funds  for  that  pur- 
pose. Held  not  to  constitute  a  valid  pay- 
t  of  the  note,  under  Rev.  SL  U.  S., 
g  5242,  providing  that  all  transfers  of 
moneys  by  a  national  bank,  and  pay- 
ts  of  money  or  deposits  to  creditors, 
:ontemp]ation  of  insolvency,  with  a 
'  to  prevent  the  application  of  its  as- 
as  provided,  or  to  prefer  any  creditor, 
shall  be  null  and  void,  though,  except  for 
I  statute,  it  would  have  been  a  valid 
payment.  First  Nat.  Bank  v.  Hall,  24  So. 
526,   119   Ala.  64. 

H.  sold  to  S.  a  tract  of  land  which  be 
had  previously  purchased  from  A.,  and 
for  the  payment  of  which  A.  held  three 
notes  on  H.,  and  it  was  agreed  that  S. 
should  execute  three  notes  for  the  same 
amount,  and  to  fall  due  at  the  same  time 
with  those  held  by  A.  on  H.,  which  H. 
agreed  to  substitute  for  those  held  by  A, 
on  him.  Held,  that  if  H.  failed  to  sub- 
stitute one  of  the  new  notes  for  one  of 
the  old  ones,  and  S.  paid  one  of  the  notes 
thus  held  by  A.,  it  was  a  valid  defense  to 
one  of  the  notes  executed  to  H.  by  S., 
when  sued  on  by  H.  for  the  use  of  an- 
other. Honeycut  v.  Strother,  3  Ala.  135. 
On  payment  of  a  note  to  the  payee,  the 
note,  having  been  indorsed  to  another 
person,  was  not  delivered  up,  but  a  re- 
ceipt was  given  which  showed  the  pay- 
ment of  the  principal  of  the  note  only, 
and  contained  an  obligation  by  the  payee 
to  pay  the  interest.  Held,  that  the  pay- 
ment of  the  principal  was  not  a  compo- 
sition of  the  whole  debt.  Hart  v.  Free- 
man, 4S  Ala.  SS7. 
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The  collection  by  an  attorney  of  the 
principal  and  interest  on  an  attorney's 
fee  note  after  it  has  matured  does  not  pre- 
clude the  attorney  to  whom  the  note  is 
assigned  From  maintaining  a  suit  against 
the  maker  to  recover  the  attorney's  tee. 
Cowan  V.  Campbell.  31  So.  429,  131  Ala. 
311. 

§  aes. New  BiUg  or  Notes. 

Where  the  payee  of  a  promissory  note, 
payable  in  cash  notes,  delivered  the  same 
to  the  maker,  on  the  receipt  from  him  of 
other  notes  by  indorsement,  it  was  held 
that  this  transaction  did  not  operate  to 
discharge  such  note,  there  being  no  ex- 
press agreement  to  that  effect.  Crocket 
V.  Trotler,  1  Stew.  &  P.  446, 

§  -SM. Property  or  Serricet. 

la  General. — Where  there  is  a  con- 
temporaneous oral  agreement  that  a 
promissory  note  is  to  be  discharged  by 
boarding  and  caring  for  the  payee  for  a 
given  time,  so  long  as  the  agreement  re- 
mains executory,  it  is  wholly  inoperative 
as  a  defense  to  a  suit  on  the  note;  but 
when  it  has  been  performed  it  becomes 
a  complete  defense,  and  if  performed  in 
part,  and  full  performance  is  prevented  by 
the  death  of  the  payee  of  the  nolt,  it 
amounts  to  payment  pro  tanto,  without 
presentation  as  a  claim  against  the  estate. 
Patrick  v.  Petty,  83  Ala.  430,  3  So.  779. 

An  oral  agreement  that  a  promissory 
note  is  to  be  discharged  by  receiving 
corporate  stock  of  the  maker  in  payment, 
so  long  as  it  remains  neither  wholly  nor 
partially  performed,  is  inoperative,  and 
no  defense  to  an  action  on  the  note.  Tus- 
caloosa, etc.  Oil  Co.  V.  Perry,  85  Ata. 
158,  4  So.  635. 

In  a  suit  between  the  payee  of  a  note 
and  one  who  had  assumed  the  debt,  the 
issue  was  whether  goods  sold  by  the 
maker  to  the  payee's  sister  were  a  pay- 
ment on  the  note.  Held,  that  it  was  not 
error  to  charge  that  the  goods  were  not 
a  payment  on  the  note  unless  it  was 
agreed  that  they  should  be  so  taken, 
though  the  payee  would  not  have  given 
the  order  but  for  the  indebtedness  on  the 
note.  If  it  was  feared  that  the  charge 
would  be  construed  as  excluding  an  im- 
plied agreement,  an  explanatory  instruc' 


tion   should  have   been   asked.     McPher- 
son  V.  Foust,  81  Ala.  295,  8  So.  193. 

Valid. — In  debt  on  a  promissory  note 
it  is  a  good  bar  that,  after  making  and 
before  maturity  of  the  note,,  the  parties 
agreed  that  the  maker  should  buy  and  de- 
liver specific  articles  to  the  payee  in  sat- 
isfaction, and  that  the  maker  bought  and 
tendered  the  articles  accordingly,  and  the 
payee  refused  to  receive  them;  and  it  is 
not  necessary  to  aver  the  defendant  yet 
has  them  ready  to  deliver,  or  that  he  has 
abandoned.       Garrard     v.     Zachariah,     1 


Stei 


272. 


Not  Valid. — A  promissory  note  can  not 
be  discharged  by  an  executory  parol 
agreement  to  receive  property  in  pay- 
ment.   Walker  v.  Greene,  22  Ala.  679. 

An  agreement  that  a  note  may  be  paid 
in  work  is  not  binding  so  long  as  it  is 
executory.  First  Nat.  Bank  v.  Alexander, 
1S2  Ala.  585,  44  So.  866. 

An  agreement  between  the  maker  and 
the  payee  of  a  note  that  it  is  to  be  paid  in 
work  is  not  binding  on  a  bank  to  which 
the  note  is  indorsed,  and  which  does  not 
receive  any  benefit  from  the  work,  and 
the  bank  is  not  bound  to  accept  payment 
in  anything  but  money.  First  Nat.  Bank 
V.  Alexander,  152  Ala.  585,  44  So.  866. 
§  S67.   Indorsetnent  of  Paymenta. 

See  post,  "Payment  and  Discharg-;,"  § 
340;  "Payment  and  Discharge,"  S  363  (7). 

The  holder  of  a  note  may  erase  credits 
entered  on  it  by  mistake.  Tubb  v.  Mad- 
ding, Minor  129. 

§  S68.    Recovery  of  Payments. 

A  person  who  discounts  a  negotiable 
instrument  which  is  forged,  and  to  which 
he  is  not  a  party,  may  recover  back  the 
money  so  paid;  but,  when  he  is  a  party 
to  the  instrument,  and  stands  in  such  a 
relation  to  the  other  parties  that  he  ought 
to  know  whether  it  is  genuine  or  not,  he 
can  not  recover  money  paid  on  it.  Young 
&  Son  Lehman,  etc.,  Co.,  63  Ala.  519. 

Plaintiffs  authorized  J.,  by  letter,  to 
draw  on  them  for  any  cotton  he  might 
buy  in  a  certain  city,  provided  the  draft 
was  accompanied  by  a  bill  of  lading  of 
the  cotton,  and  did  not  exceed  three- 
fourths  of  the  market  price  of  the  cotton; 
and  on  the  faith  of  this  letter  defendants 
advanced  money  to  J.  upon  a  draft  con- 
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forming  to  the  prescribed  conditions,  and 
were  repaid  by  plaintiffs.  Held,  that 
plainliffs  could  not,  on  discovering  that 
the  bill  of  lading  was  fraudulent, 
the  amount  so  paid.  Voung  v.  Lehman, 
63  Ala.  519. 

In  an   action  on  a   note  which 
a  stipulation  that,  in  case  it  is  not  paid 
at    maturity,    the    maker    will    pay    10   per 

sary  for  the  attorneys  bringing,  the  ac 
tion  to  introduce  evidence  to  show  iheii 
employment  or  services,  as  their  appear 
ancc  will  be  presumed  authorized,  and 
prove  their  services.  Stephen 
lison,  26  So.  290,  123  Ala.  439. 
§  SSS.  Satisfaction  Otherwise  than  by 
Payment. 

See  ante,  "In   General,"  S  2fi4. 

Remitting  a  check  to  the  drawee  (oi 
collection  does  not  constitute  payment. 
Lowenslein  v.  Bresler,  109  Ala.  33«,  19 
So.  860. 

The  discharge  of  the  maker  of  a  prom- 
issory note,  when  arrested  on  a  ca.  sa.,  by 
his  creditor,  is  not  such  a  satisfaction  of 
the  debt  as  to  relieve  the  indorser  from 
his  liability  to  the  creditor  upon  the  in- 
dorsement. Quarles  v.  Glover,  4  Ala. 
674. 

A  debtor  to  a  decedent's  estate,  whose 
debt  has  been  compromised  by  the  ad- 
ministrator by  taking  the  debtor's  note, 
payable  to  himself  individually,  can  not 
set  up  in  defense  of  an  action  on  the  note 
by  the  administrator,  in  his  own  name,  a 
transfer  by  the  debtor  to  the  adminis- 
trator of  a  note  on  a  third  person  as  col- 
lateral security  for  the  debt,  and  an 
agreement  by  the  administrator  to  col- 
lect it,  and  apply  a  part  of  the  proceeds 
on  the  original  debt,  and  the  administra- 
tor's failure  to  do  so.  McGehee  v.  Slater. 
50  Ala.  431. 
§  S70.  Discharge. 

See   post,    "'In    General,"    §   271;    ■'Can- 
cellation or  Surrender  of  Instrument,"  § 
273;   "Payment   or   Satisfaction   by   Other 
Parties,"  g  373. 
§  B71. In  General 

Recovery  of  judgment  against  the 
maker  of  a  note  discharges  the  indorsers 
from  liability  on  the  instrument.  Brown 
t.  Foster,  4  Ala.  282. 


A  gratuitous  agreement  by  the  holder 
of  a  bill  with  the  acceptor,  made  on  the 
last  day  of  grace,  to  look  to  him  alone 
for  the  payment,  and  not  to  present  the 
bill  or  notify  the  drawer,  does  not  re- 
lieve the  drawer  if  the  protest  is  made 
and  notice  given.  De  Witt  i:  Bigelow,  II 
Ala.  4flO. 

Where  the  defendants  signed  a  note  as 
principals,  the  fact  that  plaintiff  agreed 
with  other  joint  obligors  to  sue  the  de- 
fendants alone  in  the  first  instance,  and 
to  assign  the  judgment  recovered  against 
the  defendants  to  the  other  joint  obli- 
gors, in  order  to  avoid  the  necessity  of 
suits  for  contribution,  did  not  amount  to 
a  release  of  the  joint  obligors  not  sued. 
and  consequently  did  not  release  th;  de- 
fendants.    Carter  v.  Long.  129  Ala.  2S0, 

38   So.   74. 

§  »n. 

If  a  payee  surrenders  to  the  maker  his 
original  note,  and  receives  as  payment  in 
its  stead,  without  indorsement,  a  note  of 
a  stranger  to  the  original  debt,  the  orig- 
inal debt  is  extinguished.  Dennis  v.  Wil- 
liams, 40  Ala.  633. 

If  the  owner  of  a  promissory  note  give 
it  up  to  one  of  the  makers,  with  the  un- 
derstanding that  another  note  is  to  be 
executed  in  its  stead,  this  will  discharge 
either  one  of  the  makers.  Smith  v.  Aw- 
brey,  19  Ala.  63. 


The  payee  of  a  bill  of  exchange,  drawn 
by  a  firm  of  which  he  was  a  member,  in- 
dorsed the  same  to  his  creditor  in  trust 
lo  pay  certain  other  creditors.  He  after- 
wards assigned  all  his  property  to  the 
indorsee  for  the  benefit  of  all  his  credit- 
ors, with  a  stipulation  for  a  release  from 
them.  The  assignee,  in  his  private  ca- 
pacity, executed  such  release  to  the 
debtor.  Held,  that  this  did  not  release 
his  claim,  as  indorsee  of  the  bill,  upon 
the  other  members  of  the  partnership. 
Hazlehurst  v.  Pope.  2  Stew.  &  P.  2S9. 

§  S74.  Rights  of  Parties  on  Payment  or 
Discharge. 
A  party  to  a  bill,  once  discharged  by 
laches  on  the  part  of  the  holder,  is  al- 
ways discharged,  and     can  not  again  be 
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made  liable,  unless  by  his  own  voluntary 
act.    Smith  v.  Rowland,  18  Ala.  665. 

It  the  acceptor  of  a  bill  of  exchange, 
after  it  has  come  to  his  hands,  put  it 
again  in  circulation,  he  admits  it  to  be  a 
subsisting  bill,  and  can  not  be  allowed 
to  allege,  in  an  action  against  him,  that 
it  was  paid  before  that  time.  Hinton  v. 
Bank  of  Columbus,  9  Port.  463. 

VIII.  ACTIONS. 

§  S7S,  Right  of  Acdon. 

See  post,  "Nature  and  Grounds  in  Gen- 
eral," §  276;  "Title  to  Sustain  Action," 
§  277;  "Conditions  Precedent,"  §  278; 
"Time  of  Accrual,"  §  379;  "Option  of 
Hol*er,"   g  280. 

§  »7<.  Nature  and  Grounda  in  Gen- 

eraL 

See  post,  "Issues  Raised  and  Evidence 
Admissible  in  General,"  §  319  (1). 
§  S77. Title  to  Sustain  Action. 

See  post,  "Parties  Plaintiff,"  g  286;  "In 
General,"  g  287. 
§  »77  (1)  In  GeneraL 

The  transfer  of  a  note  pending  suit 
does  not  abate  the  action.  Dalberry  v. 
Trice,  49  Ala.  307. 

Beneficial  Owner.—Under  Code  1907, 
§  2489,  a  beneficial  owner  of  a  nonnego- 
tiable  instrument  may  sue  thereon  in  his 
own  name..  A.  Dreher  &  Co.  v.  National 
Surety  Co.,  174  Ala.  490,  57  So.  34. 

Party  in  Interest— Under  Code,  g  2129, 
an  action  on  a  bill  or  note  payable  in 
bank  or  at  a  private  banking  house  must 
be  prosecuted  in  the  name  of  the  party 
in  interest,  though  he  has  not  the  legal 
title.     Crook  V.  Douglass,  35   Ala.  693. 

On  a  writing  acknowledging  indebted- 
ness to  F.  and  promising  to  pay  C,  F. 
has  a  right  of  action.  Bowie  v.  Foster, 
Minor  264. 

Equitable  Owner.— Under  Code.  §§ 
2129,  2240,  an  equitable  owner  of  prom- 
issory notes  may  sue  on  them  or  use 
them  in  set-off,  although  he  has  not  the 
legal  title  to  them.  Hudson  v.  Weir,  29 
Ala.  294. 

W.  and  P.  were  joint  administrators, 
having  given  joint  administration  bond. 
P.  and  others  executed  a  note  for  pur- 
chase money  of  land  of  the  estate,  pay- 
able 'o  "W.  and  P.,  administrators,"  etc. 


W.  took  upon  himself  the  sole  adminis- 
tration, and  upon  final  settlement  was 
charged  with  the  amount  of  the  note  as 
cash.  Some  of  the  decrees  rendered  on 
this  final  settlement  were  paid;  others 
remained  unpaid.  Before  P.  settled  his 
administration,  W.  brought  suit  on  the 
note  in  his  individual  name.  Held  that, 
under  the  fact^,  the  sole  equitable  title 
to  the  note  vested  in  W.,  and  that  he 
could  maintain  the  action.  Waldrop  v. 
Pearson,  43  Ala.  636. 

Holder  of  Legal  Title.— Under  Code 
1886,  S  2594,  a  promissory  note,  made 
payable  at  a  designated  place,  is  commer- 
cial paper,  and  an  action  thereon  is  prop- 
erly instituted  in  the  name  of  the  holder 
of  the  legal  title.  Carmelich  v.  Mims,  88 
Ala.  335,  6  So.  913;  First  Nat.  Bank  v. 
Slaughter,  98  Ala.  602,  H  So.  549; 
Holmes  v.  Bank,  120  Ala.  493,  498,  24  So. 
959;  Cowan  v.  Campbell,  131  Ala.  311,  31 
So.   429. 

"Under  the  letter  of  Code,  g  2489,  the 
holder  of  the  'legal  title'  to  such  an  ob- 
ligation is  the  proper  party  to  institute 
the  action.  Hanna  v.  Ingram,  93  Ala. 
482,  9  So.  621;  Berney  v.  Steiner,  108  Ala. 
111.  19  So.  806;  Bibb  v.  Hall,  100  Ala. 
79,  95.  14  So.  98."  Coats  v.  Mutual  Al- 
liance Trust  Co.,  174  Ala.  565,  56  So.  915. 

916. 

An  action  can  be  maintained  on  notes 
or  obligations  only  by  those  in  whom 
the  legal  title  is  vested,  Moore  v.  Penn, 
5  Ala.  135. 

Blank  Indorsement. — It  is  unnecessary 
to  fill  up  a  blank  indorsement  of  a  prom- 
issory note,  even  when  the  description 
in  the  declaration  is  that  the  note  was 
indorsed  to  the  plaintiffs,  Riggs  v.  An- 
drews, 8  Ala.  628;  Sawyer  v.  Patterson, 
11  Ala.  323;  Bancroft  v.  Paine,  15  Ala. 
834. 

Bearer.— Under  the  statute  of  1837,  the 
bearer  of  a  note  payable  to  A.  or  bearer, 
and  not  indorsed,  can  not  maintain  an 
action  upon  it  in  his  own  name  for  the 
use  of  the  payee.  Clark  v.  Field,  1  Ala. 
468;  White  v.  Joy,  4  Ala.  971. 

The  bearer  of  a  promissory  note  can 
not  sue  in  his  own  name,  in  consequence 
of  the  prohibition  arising  out  of  the  act 
of  1837,  entitled  an  "act  to  prevent  the 
institution  of  illegal  and  oppressive' suits 
in  the  United  States  courts  of  this  state." 
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Nor  can  the  right  to  sustain  an  action 
be  derived  from  the  indorsement  of  one 
who  holds  a  note  as  bearer.  Clark  v. 
Field,  J  Ala.  468. 

The  holder  of  a  promissory  note,  into 
whose  hands  it  goes  by  delivery,  after 
several  indorsements,  can  not  maintain 
an  action  thereon,  in  his  own  name, 
against  the  first  indorser,  the  payee,  on 
the  evidence  of  the  paper  alone;  though 
such  action  be  commenced  in  a  justice's 
court.     Alday  v.  Jamison,  3   Port.   112. 

The  holder  of  bills  on  an  unincorpo- 
rated banking  association,  payable  to 
different  individuals  by  name  or  to 
bearer,  may  maintain  an  action  against 
the  members  of  the  association  in  bis 
own  name,  though  the  bills  have  not 
been  indorsed.  Kemper  &  Noxubee  Navi- 
gation &  Real-Estate  Banking  Co.  v. 
SchiefTelin,   5   Ala.   493. 

The  right  of  the  bearer  of  a  promis- 
sory note,  payable  to  a  certain  person  or 
bearer,  to  sue  thereon,  is  not  affected  by 
an  intermediate  indorsement  by  the  payee 
to  another  person.     Carroll  v.   Meeks,  3 

Port.  326. 

Holder  in  Name  of  Payee.— The  holder 
of  a  note  may  maintain  an  action  thereon 
against  the  maker  tn  the  name  of  the 
payee,  though  the  note  never  went  into 
the  payee's  hands,  the  presumption  be- 
ing that  he  is  a  bona  fide  holder.  Bird 
V.  Wooley,  23  Ala.  717. 

Endorser. — It  is  competent  for  an  en- 
dorser of  a  note,  on  again  coming  into 
possession  of  the  note,  to  maintain  an 
action  thereon,  without  producing  extrin- 
sic proof  of  ownership.  Earbee  v.  Wolfe, 
9  Port.   366. 

An  action  on  a  note  executed  to  the 
order  of,  and  indorsed  in  blatik  by,  the 
maker,  may  be  maintained  against  the 
maker  by  one  who  indorsed  the  note  for 
him,  though  the  note  had  not  been  paid 
by  said  indorser,  and  was  obtained  from 
ihe  person  beneficially  interested  therein 
merely  for  the  purpose  of  suit.  Berney 
V.  Steiner,  108  Ala.  Ill,  19  So.  806. 

Plaintiffs  indorsed  a  note  made  by  de- 
fendant, payable  to  himself,  and  indorsed 
by  him  in  blank,  and  delivered  it  to  a 
firm  under  an  agreement  that  it  should 
not  be  negotiated;  that,  if  the  maker 
failed'  to  pay  the  same,  plaintiffs  were 
fiist  to  exhaust  their  remedies  under  the 


pledged  by  the 
maker  as  collateral  thereto;  and  that,  if 
there  should  be  any  balance  due,  plain- 
tifTs  should  pay  the  same.  Held,  that  on 
the  maker's  failure  to  pay  the  note,  and 
on  redelivery  thereof  by  the  firm  to 
plaintiffs,  with  the  securities,  plaintiffs 
could  sue  on  the  note.  Berney  v.  Steiner, 
las  j^la.   Ill,  19  So.  806. 

Endorser  of  a  note  can  not  maintain 
an  action  against  the  maker,  for  the  use 
of  the  endorsee,  his  endorsement  appear- 
ing on  the  note.  In  such  case,  the  pre- 
sumption that  the  endorsee  has  no  inter- 
est in  the  note  is  rebutted  and  destroyed. 
Stone  V.  English,  1  Stew.  169. 

Agent.— Where  an  agent  place  ootu, 
belonging  to  his  principal,  in  the  hands 
of  an  attorney  for  collection,  and  takes 
a  receipt  therefor  to  himself,  he  may, 
when  the  money  is  collected,  i 


I    for   i 


Henderson,  18  Ala.  232. 

promissory  note  payable 


On 


"W. 


A.  M.,  agent  of  M.  W.,  executrix  of  J. 
H.  W.,  deceased,"  an  action  may  be 
maintained  in  the  name  of  the  agent. 
Goodman  v.  Walker,  30  Ala.  482,  68  Am. 
Dec.    134. 

Where  an  agent  was  employed  to  sell 
land,  and  took  from  the  purchaser  the 
note  of  another  individual,  indorsed  by 
the  purchaser,  it  is  no  defense,  in  a  suit 
on  the  indorsement  in  the  name  of  the 
agent,  to  show  that  the  principal  has  re- 
ceived the  amount  of  the  purchase 
money,  unless  it  is  also  shown  that  it 
came  from  the  maker  or  indorser  of  the 
note.  The  agent,  paying  the  money  to 
his  principal,  acquired  such  an  interest 
in  the  note  as  to  entitle  him  to  sue  upon 
it.     Tankersley  v.  Graham,  8  Ala.  247. 

Receiver. — Where  the  members  of  a 
partnership  have  been  enjoined  by  the 
chancery  court  from  collecting  a  note, 
and  the  maker  from  paying  it  to  them,  a 
receiver  appointed  by  such  court  and  or- 
dered to  collect  the  note  is  the  party  re- 
ally interested,  within  the  meaning  of 
Code,  g  2129,  and  so  entitled  to  bring  the 
action   in    his     own   name.       Leonard  v. 

Slorrs,   31   Ala.   488. 

Executrix.  —  On  a  promissory  note 
payable  "to  W.  M.,  agent  of  A.  B.,  exec- 
utrix of  C.  D.,  deceased,"  the  executrix 
may  maintain  an  action  in  her  own  name. 
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as  executrix,  averring  that  the  demand 
is  assets  of  her  testator's  estate.  Good' 
man  v.  Walker,  30  Ala.  482,  68  Am.  Dec. 
134. 

Diatribntee  of  EsUte. — On  the  division 
of  the  property  of  a  decedent  by  the 
parties  interested  under  the  will  of  the 
deceased,  by  agreement,  without  probate 
of  the  will,  the  distributee  to  whom  a 
promissory  note  has  been  allotted  may 
maintain  an  action  at  law  on  it  in  his 
own  name.    Carter  v.  Owens,  41  Ala.  317. 

Owner  of  Note  Tniuferrcd  at  Secu- 
rity^Where  a  note  is  transferred 
trust  company  as  collateral  security  for 
certain  interest  payments  which  thi 
owner  of  the  note  has  guarantied,  the 
owner  can  not,  without  the 
the  trust  company,  sue  on  the  note 
own  name,  since  he  is  not  the  party 
really  interested,  within  Code,  g  3S94. 
Alabama  Terminal,  etc.,  Co.  v,  Knox,  115 
Ala.  667,  21  So.  495. 
•  Sacccasors  of  Truateea.— Trustees 
were  appointed  to  sell  town  lots  and  em- 
powered to  appoint  successors.  Held, 
that  successors  could  not  maintain  an 
action  on  a  note  taken  to  the 
Bumpass  v.  Richardson,  1  Stew.  16. 
S  S77  (S)   Pajrees. 

One  to  whom  a 
for  another  may  : 
own  name,  though  Code,  §  2594,  provides 
that  such  suits  must  be  brought  by  the 
real  party  in  interest.  Rice  v.  Rice,  108 
Ala.  636,  17  So.  628. 

An  administrator  may  sue  in  his  own 
name  on  a  promissory  note  or  bill  of  ex- 
change payable  to  himself  individually, 
which  he  has  taken  in  settlement  or  com- 
promise of  a  debt  due  to  the  estate;  and 
his  removal  pending  the  suit  is  no  de- 
fense to  the  action,  unless  it  is  shown 
that  he  has  been  in  some  way  discharged 
from  the  liability  thus  incurred.  UcGe- 
hee  V.  Slater,  SO  Ala.  431. 

Where  a  note  was  transferred  by  the 
payee  to  his  assignee  tor  the  benefit  of 
creditors,  but,  after  a  settlement  with 
the  creditors,  was  returned  to  the  payee, 
he  was  the  real  party  in  interest,  within 
Code  1896,  g  28,  and  entitled  to  sue  there- 
on without  any  written  assignment  from 
the  assignee  for  creditors.  Brown  v. 
Johnson   Bros.,   33   So.   683,   13S   Ala.   608. 

A  guardian,     appointed     by  a  probate 


court  in  June,  1661,  may  sue  in  his  own 
name  on  a  promissory  note  made  pay- 
able to  him,  and  given  for  the  hire  of 
his  ward's  property.  Hightower  v.  Maull, 
SO  Ala.  495. 

The  payee  of  a  note  can  not  maintain 
an  action  thereon,  where  an  indorsee  is 
the  owner,  without  his  direction  or  con- 
sent.    Bullock  ».  Ogburn,  13  Ala.  346. 

In  an  action  on  a  note  in  the  name  of 
the  payee  for  the  use  of  an  assignee  of 
the  note,  if  the  assignment  is  stricken 
out  pending  suit  the  legal  title  does  not 
revest  in  the  payee  so  as  to  enable  him 
to  recover.  Bullock  v.  Ogburn,  13  Ala. 
346. 

Where  a  suit  is  brought  in  the  name  of 
the  payee  of  a  promissory  note  for  the 
use  of  another  to  whom  it  appears  to 
have  been  regularly  indorsed,  the  form 
of  the  action  is  an  acknowledgment  that 
the  indorser  is  the  owner  of  the  note, 
and  the  suit  can  not  be  supported  by  the 
payee.  Hunt  v.  Stewart,  7  Ala.  525. 
§  S77  (S)  Indoraeea  and  Aasignees  in 
GeneraL 

Ad  assignee  of  a  note  as  collateral  se- 
curity is  the  proper  party  to  sue  under 
Code  1907,  \  2489.  Coats  v.  Mutual  Alli- 
ance Trust  Co.,  5S  So.  915,   174  Ala.  565. 

The  indorsee  of  a  note  payable  to 
bearer  may  maintain  an  action  thereon 
in  his  own  name.  Kimniey  v.  Campbell, 
1  Ala.  92. 

A  receipt,  promising  to  return  or  ac- 
count for  a  note,  was  indorsed,  in  blank, 
by  the  promisee  to  the  payee  of  the  note, 
and  by  him  delivered,  without  further  in- 
dorsement, to  the  plaintiff.  Held,  that 
the  plaintiff  could  maintain  an  action  on 
the  receipt  in  his  own  name.  Henley  v. 
Bush,  33  Ala.  636. 

When  a  note  payable  to  the  order  of 
the  maker  has  been  indorsed  by  him, 
the  holder,  in  an  action  against  a  subse- 
quent indorser,  may  derive  title  through 
the  indorsement  of  the  maker.  Lea  v. 
Branch  Bank,  8  Port.  19,  distinguishing 
Tindal  v.  Bright,  Minor  103. 
The    delivery    of   a    note    to    the    party 

whom  resides  the  beneficial  interest  is 
sufficient,  notwithstanding    the  legal  title 

vested  in  another,  to  enable  a  bona 
fide  transferee  of  such  beneficial  owner 
■er  thereon.  Sykes  v.  Lewis,  17 
Ala.  361. 
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The   drawee   of  a   bill   can,   before 
honor,  receive  the  same  by  indorsen 
and   sue  the  drawer  and   indorser  o 
Desha  V.  Stewart,  e  Ala.  S52. 
§   S77    (1)    Indonecs  and   Assignen  for 
Collection. 

Where  a  note  is  indorsed  to  an  admin 
istrator,  as  such,  he  may  maintain  an  aC' 
tton  thereon  in  his  own  name.  Evans 
V.  Gordon,  8  Port.  143. 

The  indorsee  of  a  bill  or  note  made  by 
a  firm,  payable  to  one  of  its  members,  and 
indorsed  by  him,  may  maintain  an  action 
against  the  firm.  Hazlehurst  v.  Pope,  2 
Stew.  &  P.  259;  Smith  v.  Sirader.  9  Port. 
446. 

Promissory  notes  payable  to  town- 
ship trustees  or  their  successors  in  of- 
fice, under  the  free  public  school  system, 
for  money  loaned  by  them  that  had  ac- 
crued from  the  sale  of  the  sixteenth  sec- 
tion of  their  respective  townships,  must, 
under  the  present  educational  system, 
be  turned  over  to  the  county  superin- 
tendent of  education  of  the  proper 
county,  and  may  be  collected  by  suit 
his  name  as  such  superintendent.  Y"erby 
V.  Sexton,  48  Ala.  311. 

The  assignee  of  a  note  may  bring 
action   on   it   in   his   own   name.      Barclay 
V.   Moore,   IT  Ala.  634;   Morris  v.   Poillon, 
50  Ala.  403. 

Where  the  consideration  of  a  note  is 
effects  belonging  to  an  estate  of  which 
plaintiff  is  executor,  the  contract  is  made 
with  the  individual,  and  he  need  not  de- 
clare in  his  representative  capacity  in  a 
suit  on  the  note.  Evans  v.  Gordon,  8 
Port.  346. 

Where  a  note  is  indorsed  to  one  per- 
son, with  the  assent  of  all  interested,  in 
payment  of  debts  due  the  indorsee  and 
several  others,  the  indorsee  may  ihain- 
Idin  an  action  thereon  in  his  own  name, 
and  no  defense  can  be  interposed  to 
avoid  its  payment  which  would  not  avail 
if  the  note  had  been  indorsed  and  the 
suit  brought  in  the  names  of  all  who  were 
entitled  to  receive  portions  of  the  sum 
collected.  Pond  v.  Lockwood,  8  Ala. 
669. 

The  assignee  of  a  note  not  negotiable 
can  not  maintain  an  action  thereon  in  his 
own  name;  it  must  be  brought  in  the 
name  of  the  payee.  Howell  v.  Hallett, 
Minor  lOS. 


§   ITS.  Conditions  PrecodaL 

An  action  on  a  note  may  be  brought 
without  a  request  to  pay.  Henderson, 
V.  Howard,  etc.,  Co.,  3  Ala.  343;  Mont- 
gomery V.  Elliott,  6  Ala.  701;  Cleaver  v. 
Patterson,  14  Ala.  387,  3B9. 

Suit  on  a  note  payable  on  demand  may 
be  brought  without  a  previous  request 
for  payment.  Hunter  v.  Wood,  54 
Ala.  71. 

A  note  of  the  following  t«nor:  "Re- 
ceived of  R.  B.  P.,  six  hundred  and  four- 
teen dollars  ninety  cents,  which  I  am  lo 
account  for,  4th  December,  1843.  [Signed] 
William  Cleaver"— indicates  an  absolut? 
indebtedness,  on  which  a  suit  may  be  in- 
stituted without  a  previous  demand.  Cleaver 
:■.  Patterson.  14  Ala.  387. 

It  is  not  necessary  to  protest  an  in- 
land bill  of  exchange  to  enable  the  holder 
to  sue.  The  only  effect  of  the  protest 
is  to  entitle  the  holder  to  damages.  Leigh 
&  Co.  V.  Lightfoot,  11  Ala.  935;  Boyd  v. 
Mclvor.  11  Ala.  823,  886. 

It  is  unnecessary  to  fill  Up  a  blank  in< 
dorsement  of  a  promissory  note,  even 
when  the  description  in  the  declaration 
is  that  the  note  was  indorsed  to  the 
plaintiffs.  Riggs  v.  Andrews,  8  Ala.  «28; 
Sawyer  v.  Patterson,  11  Ala,  633;  Ban- 
croft V.  Paine,  16  Ala.  834. 

In  suit  on  a  note,  where  defendant  has 
denied  an  assignment  to  plaintiff,  plain- 
tiff must  prove  the  execution  of  the  in- 
dorsement, to  put  himself  within  Code,  g 
3594,  providing  that  "such  suit  must  be 
instituted  in  the  name  of  the  person 
holding  the  legal  title."  Slaughter  i: 
First  Nat.  Bank,  109  Ala.  157,  19  So.  433. 
§  S79.  Time  of  AccruaL 

Suit  on  a  promissory  note  can  not  be 
commenced  on  the  day  on  which  it  be- 
comes due.     Randolph  v.  Cook,  3   Port. 

386. 

In  a  suit  on  a  bill  or  check  payable  on 
demand,  or  where  no  time  of  payment 
is  expressed,  it  is  no  defense  that  the 
action  was  commenced  immediately;  no 
grace  being  allowed  on  such  bill.  Som- 
merville  v.  Williams.  1  Stew.  484. 

Though  a  note,  payable  on  a  specified 
day,  contains  a  stipulation  that  it  shall 
bear  interest  until  another  specified 
day  after  maturity,  an  action  can  be 
brought  on  its  nonpayment  at  maturity. 
Btllingsley  v.  Billingsley,  24  Ala.  S18. 
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Where  a  note,  given  upon  a  defective 
consideration,  is  endorsed  on  a  valid  con- 
sideration, a  right  of  action  to  the  ex- 
tent of  the  defect  accrues  to  the  indorsee 
immediately.  Gee  v.  Williamson,  1  Port 
313,  27  Am.  Dec.  «28. 

The  drawer  and  the  indorser  are  liable 
to  an  action  by  the  holder,  immediately 
after  the  bill  is  refused  acceptance  and 
before  it  is  payable,  on  giving  due  no- 
tice of  nonacceptance.  Evans  v.  Bridges, 
4   Port.   348. 

Where  a  note  is  payable  to  a  corpora- 
tion on  demand,  subject  to  call,  a  cause 
of  action  does  not  accrue  thereon  until 
the  call  has  been  made.  Brockway  v. 
Gadsden  Mineral  Land  Co.,  108  Ala.  620, 
15  So.  431. 

Under  Code,  |  894.  providing  that  a 
holder  of  a  note  is  excused  from  bring- 
ing the  suit  required  by  §  898  at  the  next 
term  of  court  after  the  maturity  of  the 
note  against  the  maker,  in  order  to  fix 
the  liability  of  the  indorser,  when  by  any 
act  or  promise  of  the  indorser  the  plain- 
tiR  is  induced  to  delay  bringing  such 
suit,  where  delay  has  been  so  Induced 
an  action  may  be  maintained  against  the 
indorser,  without  suing  the  malcer,  at 
any  time.  Brown  v.  Fowler,  133  Ala. 
310,  38  So.  S84. 

An  agreement  by  a  debtor  promising 
to  pay  all  the  notes  and  bills  held  by  the 
creditor  against  him  at  the  date  of  the 
agreement,  "as  shown  by  the  same,  and 
in  the  manner  shown  by  same."  and  ad- 
mitting that  all  such  bills  are  just  and 
unpaid,  furnishes  the  means  by  which 
the  amount  of  the  indebtedness  can  be 
ascertained  with  sufficient  dehniteness  to 
render  the  agreement  effectual  as  a  re- 
moval of  the  bar  of  limitations,  Pollak 
V.  Billing,  131  Ala,  519,  33  So.  639. 

%  no. Option  of  Holder. 

Code,  §  1779,  provides  that  the  time  of 
bringing  suit  against  the  maker  of  as- 
signed nonnegotiable  paper,  in  order  to 
hold  the  assignor  or  indorser,  as  required 
by  the  preceding  sections,  may  be  ex- 
tended or  waived  by  the  indorser  or  as- 
signor in  writing.  Held,  that  anything 
which  will  constitute  a  waiver  of  de- 
mand and  notice  by  the  indorser  of  com- 
mercial paper  will  constitute  a  waiver 
of  suit  by  the  assignor  of  paper  not  com- 


mercial, if  in  writing.    Caulfteld  v.  Finne- 
gan,  81  So.  484,  114  Ala,  39. 

Code,  §§  1778-1780,  provide  that  where 
the  amount  due  on  nonnegotiable  paper 
assigned  exceeds  $100,  the  assignment 
may  be  converted  into  an  absolute  un- 
dertaking by  suit  against  the  maker  at 
the  first  term  of  court,  unless  the  time 
for  bringing  it  has  been  extended  or 
waived  by  the  indorser  in  writing,  and 
that  suit  is  excused  "when,  by  any  act 
or  promise  of  the  indorser,  the  plaintifi 
is  induced  to  delay  bringing"  it  etc.  Held, 
that  a  "promise"  is  not  shown  by  evi- 
dence that  one  of  the  holders  told  the 
indorser  that  nothing  could  be  made  out 
of  the  maker,  and  the  indorser  said  he 
did"  not  expect  them  to  make  anything 
out  of  him,  but  wanted  them  to  wait  un- 
til the  maker  died,  and  see  if  the  maker's 
wife  would  not  pay  it  out  of  the  insur- 
ance money  she  would  then  receive. 
Caulfield  V.  Finnegan,  21  So.  484,  114 
Ala.  39. 
§  S81.  Nature  ^nd  Form  of  Remedy. 

Debt  lies  on  a  promissory  note  for  a 
certain  sum  payable  at  a  day  certain,  or 
in  merchandise  1  and  it  is  hot  necessary 
to  aver  a  failure  to  pay  in  merchandise. 
Henry  v.  Gamble,  Minor  15. 

Debt  lies  by  the  bearer  against  the 
maker  of  a  promissory  note  payable  to 
bearer;  and  it  is  not  ground  of  reversal 
of  judgment  in  such  action  that  it  is  en- 
tered as  in  assumpsit,  it  being  for  the 
proper  sum.  Carroll  v.  Meeks,  3  Port. 
226. 

Recovery  may  be  had  on  a  bill  or  note 
under  the  common  money  counts  in  as- 
sumpsit.    Catlin  V.  Gilders,  3  Ala.  836. 

Debt  does  not  lie  by  an  indorsee 
against  the  indorser  of  a  promissory 
note.     Whiting  *.  King,  Minor  183. 

An  action  of  debt  will  not  lie  on  a 
promise  under  seal  to  pay  a  sum  of 
money  in  current  bank  notes;  the  value 
is  not  stable.    Young  v.  Scott,  5  Ala.  475. 

Debt  can  not  be  maintained  by  the 
bearer  of  a  sealed  note  payable  to  bearer. 
Howell  V.  Hallett,  Minor  102. 

An  accommodation  indorser  of  a  bill 
of  exchange  is  not  entitled  to  a  sum- 
mary judgment,  on  motion  against  his 
principal,  under  the  act  of  1821  (Clay's 
Dig.  531,  §  3).  Stodder  v.  Cardwell,  30 
Ala.  883. 


>v  Google 


Bills  and  Notes 


i  282-284  (1) 


9  ass.  Defenses. 

See  post,  "Issues,  Proof,  and  Variai 
§  319. 

§  883.  In  General. 

g  883  (I)  In  General. 

As  between  the  parties  and  all  others 
not  bona  fide  holders,  a  negotiable  no'i 
occupies  the  same  position  in  an  action 
for  its  collection  as  one  not  negotiable: 
and  is  subject  to  the  same  defenses. 
Stone  V.  Goldberg  &  Lewis,  6  Ala.  App. 

249,  60   So.  744. 

Where  one  who  is  not  a  bona  fide 
holder  acquires  a  bill  of  exchange  from 
the  acceptor,  he  takes  it,  in  respect  to  the 
other  parties  to  the  bill,  subject  to  any 
defense  which  they  could  set  up  afiairst 
the  party  from  whom  he  received  it. 
Carlisle  v.  Hill,  16  Ala.  398. 

In  an  action  by  a  payee  on  a  note 
given  for  life  insurance  ii  is  of  no  con- 
sequence that  it  contains  a  stipulation 
waiving  all  defenses  against  it,  where 
there  is  no  consideration  therefor, 
Parker  v.  Bond,  25   So.  898,   121   Ala.  529. 

Where  the  payee  of  an  attorney's  fee 
note  assigns  it  to  her  attorney,  who  has 
collected  everything  due  thereon,  except 
the  attorney's  fees,  the  fact  that  the 
payee  is  relieved  by  the  attorney  from 
further  liability  for  such  fees  in  consid- 
eration of  the  assignment  is  not  a  defense 
to  an  action  on  the  note  by  the  attorney 
to  recover  the  attorney's  fees.  Cowan  v. 
Campbell,  131  Ala,  311,  31  So.  489. 

A  surety  on  a  promissory  note  on  which 
the  payee  or  Indorsee  brings  an  action 
at  law  can  not  go  into  equity  to  enjoin 
the  action  and  to  obtain  the  benefit  of  a 
set-off,  when  such  set-off  was  due  at  the 
commencement  of  the  action,  and  is  of 
such  a  nature  as  to  be  made  available  at 
law  without  difficulty;  and  the  fact  that 
the  payee  is  insolvent  is  immaterial,  and 
furnishes  no  ground  for  resort  to  equity. 
Bank  of  Mobile  v.  Poelnitz,  61  Ala,  147, 

To  an  action  on  a  note,  a  plea  setting 
up  a  parol  understanding  at  the  time  of 
contracting,  and  not  embraced  in  the  note 
given,  is  bad,  Caldwell  v.  May,  1  Stew. 
485. 
S  883    <«)    Facts  Necessary  to   Establish 

Where  the  payee  of  a  note  procured  by 


a  life  insurance  agent  accepts  it,  and  sues 
thereon  the  defense  of  want  of  considcra' 
tion  is  available  to  defendant,  whether  or 
not  such  person  was  in  fact  plainttfTs 
agent  in  taking  the  note.  Parker  v.  Bond, 
25  So.  898,   181  Ala.  529. 

§  83«. Particular  Grounds. 

§  >B4  (1)  In  GeneraL 

In  an  action  against  the  drawer  by  an 
indorsee,  defendant  can  not  set  off  the 
note  of  an  indorser  of  the  bill  to  a  firm 
of  which  defendant  is  a  member,  there 
being  no  mutuality.  Manning  v.  Ma- 
roney,  87  Ala.  563,  6  So.  343,  13  Ant.  St. 
Rep-  67. 

Set-Off— In  General.— The  right  of  set- 
off, against  a  note  or  bond,  under  the 
Alabama  statutes,  does  not  exist  for  de- 
mands subsisting  against  intermediate 
assignees,  through  whose  hands  such  note 
or  bond  may  have  passed,  by  blank  in- 
dorsement, or  otherwise.  Stocking  v. 
Toulmin,  3  Stew.  &  P.  35. 

As  against  the  assignee  or  holder  of  a 
promissory  note,  suing  the  maker,  the 
doctrine  of  set-off  has  never  been  car- 
ried further  than  to  put  him  in  the  place 
of  the  payee,  or  party  having  the  Dene- 
ficial  interest.  Gotdthwaite  v.  National 
Bank,  67  Ala.  549. 

A  set-off  by  the  maker  of  a  promissory 
note  against  an  intermediate  ind-irser 
can  not  be  allowed  unless  there  is  a  con- 
tract between  the  parties,  so  as  to  allow 
it,  founded  on  some  new  consideration. 
Kennedy  v.  Manship,  1  Ala.  43. 

The'  maker  of  a  note  in  a  suit  by  the 
holder  can  not  set  off  a  claim  against  an 
intermediate  holder,  unless  there  is  an 
agreement  between  them,  founded  on  a 
new  consideration.  Goldthwaite  v.  Na- 
tional Bank,  67  Ala.  549. 

is  not  necessary  that  the  assignee  of 
ite  by  indorsement  or  delivery  should 
give  notice,  by  himself  or  an  agent,  that 
he  is  the  holder  of  the  paper,  to  exclude 
set-offs  acquired  subsequently  to  the  as- 
signment; but  it  is  sufficient  if  the  maker 

informed   of   the   transfer   by   one   who 

s    knowledge    of   the    fact,   and    speaks 

iderstandingly.  Crayton  v.  Clark ,  11 
Ala.  787. 

When    Set-OS    Available.— Where    the 
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payee  of  a  note  agrees  that  any  note  of 
his  that  the  maker  may  obtain  shall  be  a 
good  set-off,  a  note  against  the  payee, 
though  not  indorsed,  if  obtained  by  the 
defendant  before  notice  that  his  note  had 
been  transferred,  will  be  a  good  set-off 
against  it  when  sued  for  the  use  of  an- 
other.    Gary  v.  James,  7  Ala.  640. 

When  Set-0&  Not  Available.— A  set-off 
against  a  prior  indorsee  of  a  promissory 
note  can  not  be  matntatned  in  an  action 
against  the  maker  by  a  subsequent  in- 
dorsee, the  provisions  of  the  Code  in  that 
respect  being  substantially  the  same  with 
those  of  the  act  of  1S12.  McKenzie  v. 
Hunt,  32  Ala.  4B4. 

In  an  action  upon  a  promissory  note, 
brought  by  an  indorser  against  the  maker, 
the  maker  can  not  claim  in  oRset  the 
amount  of  any  debt  which  he  may  hold 
against  a  prior  indorsee,  under  the  stat- 
ute providing  that  he  shall  have  the  bene* 
fit  of  all  offsets,  etc.,  which  he  may  .lave 
against  such  note  before  the  indorsement. 
Stocking  V.  Toulmin,  3  Stew.  &  P.  3S. 

In  an  action  on  a  promissory  note  by 
a  second  indorsee  or  transferee  against 
the  maker,,  a  promissory  note  made  by  the 
plaintiff's  immediate  indorser  and  an- 
other person,  payable  to  a  stranger,  is 
not  available  to  the  defendant  as  a  set- 
ofl  (Rev.  Code,  §  SMS),  on  proof  that  it 
was  in  his  possession  at  the  time  the  note 
sued  on  was  transferred  to  the  plai'itiff. 
Bostick  I/.  Scruggs,  50  Ala.  10. 

Other  Defenaea  Available  —  Satisfac- 
tion of  Judgment. — When  a  note  is  siven 
to  one  assuming  to  act  for  another,  for 
a  debt  already  owing,  and  the  agreement 
is  that  it  shall  remain  with  a  third  per- 
son until  the  concurrence  of  the  cred- 
itor is  obtained,  an  attachment  after- 
wards levied,  upon  such  concurrence,  will 
authorize  the  maker  to  resist  the  pay- 
ment, on  showing  satisfaction  of  the 
judgment  on  the  garnishee  process.  Mc- 
Clure  V.  Litchfield,  11  Ala.  337. 

Eatc^pcL— The  maker  of  a  sealed  note, 
having  admitted  to  the  transferee  thereof 
that  he  was  indebted  thereon,  and  having 
promised  to  pay  the  same,  is  not  thereby 
estopped  from  setting  up  payment  as  a 
defense  in  an  action  by  the  transferee. 
First  Nat.  Bank  v.  Chaflin,  118  Ala.  346, 
24  So.  60. 


Other  Defenses  Not  Available— Oral 
Agreement. — An  executory  oral  agree- 
ment, made  contemporaneously  with  the 
execution  of  a  promissory  note,  is  not 
available  as  a  defense  to  an  action  on 
the  note,  without  proof  of  its  perform- 
ance; and  this,  notwithstanding  its  per- 
formance is  proved  to  be  impossible. 
Thompson  v.  Rawles.  33  Ala.  29. 

Usury — RencwaL — The  plea  of  usury 
is  no  defense  to  a  suit  on  a  note,  when 
the  maker  renewed  it  in  the  hands  of  a 
subsequent  holder,  who  gave  full  value 
for  the  note  and  had  no  knowledge  of  the 
usury.  Uitchell  v:  McCullough,  S9  Ala. 
179. 

Failure  to  Read  Note. — Where  one  vol- 
untarily executed  a  note  without  read- 
ing it,  and  there  were  no  false  represen- 
tations as  to  its  contents,  he  is  entitled 
to  no  relief  if  the  document  proves  dif- 
ferent from  what  he  thought  it  to  be. 
Martin  v.  Smith,  116  Ala.  639,  22  So.  917. 

The  fact  that  there  was  usury  in  a 
note,  as  between  maker  and  payee,  or 
that  the  maker  signed  the  note  without 
reading  it,  and  in  ignorance  of  a  waiver 
of  exemption  and  provision  for  attor- 
ney's  fee  contained  therein,  is  not  a  de- 
fense to  a  suit  on  the  note  by  an  nino- 
cent  purchaser  for  value  before  maturity. 
Orr  V.  Sparkman,  120  Ala.  9,  23  So.  829. 
S  aS4  (S)  Want  of  Tttie  or  Interest 

Where  a  note  is  given  on  a  considera- 
tion moving  entirely  from  a  third  per- 
son to  one  assuming  to  act  for  him,  ^ny 
defense  of  the  maker  against  the  party 
in  interest  is  admissible  where  no  in- 
terest in  the  note  is  disclosed  by  the  per- 
son to  whom  it  is  made.  McClure  v. 
Litchfield.  11  Ala.  337. 

In  an  action  upon  a  note  in  the  name 
of  the  person  having  the  legal  interest, 
to  the  use  of  a  bank,  the  defendant  can 
not  be  allowed  to  show  that  the  bank  has 
no  interest  in  the  note,  without  laying  a 
foundation  for  it,  as  an  offer  to  prove 
an  offset  against  the  true  owner.  Mcore 
V.   Penn,  5  Ala.   136. 

Where  a  vendee  of  real  estate  exe- 
cutes a  note  in  consideration  of  the  pur- 
chase money,  and  receives  a  bond  for 
title  from  the  vendor,  with  possession, 
he  can  not  resist  a  recovery  upon  the 
note,  on  the  ground  of  the  want  of  title 
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in  the  vendor;  no  fraud  being  imputed 
or  rescission  claimed;  and  no  effort  made 
to  place  the  vendor  in  statu  quo,  hy  a 
return  of  the  premises.  Wade  v.  Kil- 
lough,  3  Stew.  &  P.  431. 

If  the  defendam  makes  a  note  payable 
to  the  plaintiff  generally,  he  is  estopped 
to  set  up  in  defense  that  the  plaintiff  was 
only  the  agent  for  others  in  whom  is  the 
beneficial  interest.  Grigs  by 's  Ex'rs  v. 
Nance,  3  Ala.  347. 

Where  the  purchaser  of  land  gave  a 
note  for  the  price  to  a  third  person,  he 
admitted  the  latter  was  entitled  to  the 
money,  and  could  not  afterwards  be 
heard  to  allege  the  contrary.  Lowrie  v. 
Stewart,  8  Ala.  163. 

It  is  not  a  valid  objection  to  a  suit 
against  a  surety  upon  a  promissory  note 
that  it  is  brought  for  the  benefit  of  the 
principal  in  the  note  and  two  others,  as 
executors  of  an  estate.  Hampton  v.  She- 
han,  7  Ala.  295. 

Although  the  admission  of  a  vendor  of 
land  that  he  has  no  title  may  furnish 
good  ground  for  abandoning  the  posses- 
sion and  rescinding  the  contract,  yet  the 
retention  of  possession  by  the  vendee,  no 
fraud  being  shown,  estops  him  from  in- 
sisting that  the  contract  is  a  nullity,  and 
that  the  note  given  by  him  for  the  pur- 
chase money  is  without  consideration. 
Gillespie  v.  Battle,  15  Ala.  276, 
§  SU  (3)  Want  or  Failure  of  Considera- 

See  post,  "Evidence  Admissible  under 
General  Issue,"  §  319  (5);  "Payment  and 
Discharge,"  g  340. 

In  General. — In  an  action  on  a  note 
given  for  an  illegal  consideration  against 
the  makers  he  may  waive  the  illegality, 
and  prove  as  a  defense  that  the  payee  vio- 
lated an  agreement  on  his  part  which 
formed  the  consideration.  Wynne  v. 
Whisenant,  37  Ala.  46. 

Laches  can  not  be  attributed  to  one 
setting  up  a  partial  failure  of  considera- 
tion to  a  note  for  the  price  of  land:  he 
need  not  set  it  up  till  suit  is  brought. 
Kelly  V.  Allen,  34  Ala.  663. 

The  giving  of  notes  for  a  running  ac- 
count does  not  waive  the  maker's  right, 
when  sued  on  such  notes,  to  set  up  as 
a  defense  that  part  of  the  goods  were 
sold  in  violation  of  the  statute.     Wads- 


worth  V.    Dunnam,  33   So.   699,   117   Ala. 

661. 

Where  the  vendor  of  a  negro  receiTCa 
from  the  vendee  a  promissory  note  in- 
uor«i;d  by  the  latter  for  an  amount  larger 
than  the  purchase  money,  and  gives  his 
own  note  payable  at  a  day  certain  for  the 
excess,  to  entitle  the  vendor  to  insist 
upon  the  want  of  consideration-  when 
sued  on  his  note  it  is  not  necessary  that 
the  vendor  should  release  the  vendee 
from  his  indorsement  to  a  corresponding 
extent.     Litchfield  v.  Allen,  7  Ala.  779. 

It  is  no  defense  to  an  action  on  a  note 
that  the  consideration  thereof  was  the 
loan  to  defendant  of  the  proceeds  of  a 
share  of  stock  which  was  a  voluntary 
gift  from  him  to  plaintiff.  Rice  v.  Rice, 
106  Ala.  636,  17  So.  628. 

Defenses  Avwlable. — In  an  action  on 
a  note  against  the  maker,  he  may  prove 
what  the  real  consideration  was  and  that 
it  was  in  whole  or  in  part  illegal.  Wynne 
V.  Whisenant,  37  Ala.  46. 

Where  a  vendor  takes  an  indorsed  note 
for  a  greater  amount  than  the  purchase 
money  of  property,  and  gives  his  owti 
note  for  the  excess,  he  may  sh'ow,  in  de- 
fense to  an  action  on  his  note,  that  the 
maker  of  the  indorsed  note  is  insolvent, 
although  -no  action  may  have  been 
brought  against  him.  Litchfield  v.  Al- 
len. 7  Ala.  779. 

Where  the  vendor  of  a  slave  rectives 
from  the  vendee  a  promissory  note  in- 
dorsed by  the  latter  for  an  amount  larger 
than  the  purchase  money,  and  gives  his 
own  note,  payable  at  a  certain  day,  for 
;he  excess,  the  pendency  of  a  suit  by  the 
vendor  (as  indorsee)  against  the  indorser 
will  not  in  any  manner  prejudice  the 
vendor's  defense  of  want  of  considera- 
tion when  sued  upon  the  note.  Litch- 
field V.  Allen,  7  Ala.  779, 

Where  a  defendant,  in  an  action  on  a 
promissory  note,  can  maintain  a  cross  ac- 
tion for  damages  on  account  of  a  partial 
failure  of  the  consideration  for  such  note, 
such  damages  will  avail,  pro  tanto,  as  a 
defense  to  the  action.  But  it  seems  this 
rule  does  not  apply  where  the  considera- 
tion of  the  note  is  real  estate.  Peden  v. 
Moore,  1  Stew.  &  P.  71,  31  Am.  Dec.  649; 
Evans  V.  Murphy,  1  Stew.  &  P.  S28. 

A  person  who  was  president  and  treas- 
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nrer  of  a  local  board  of 
in>u ranee  company,  gave  a  certificate 
that  the  insurance  company  had  on  de- 
posit with  him  a  certain  number  of  dol- 
lars, and  signed  it  "H.,  president  and 
treasurer,  local  board  of  trustees."  Held, 
the  certificate,  in  legal  effect,  was  H.'a 
promissory  note,  and  in  a  suit  at  law 
against  him  by  the  insurance  company, 
he  could  show  tn  defense  that  the  con- 
tract of  which  it  formed  a  part  had  i>een 
rescinded,  or  that  the  contract  was  of 
mutual  stipulations,  and  the  payee  had 
not  performed  on  his  part.  Hart  v.  Life 
Ass'n,  54  Ala.  496. 

Defenses  Not  Available.— Where,  upon 
the  purchase  of  a  plantation  and  slaves, 
on  credit,  a  number  of  notes  are  exe- 
cuted, falling  due  during  a  period  of 
years,  if  the  maker  discharges  or  pays 
the  note  first  falling  due  to  the  paye?,  he 
will  be  presumed  to  have  availed  him- 
self  of  any  payment  or  offset  which  then 
existed,  and  will  not  be  permitted  to 
make  such  defense  against  the  assignee 
of  notes  subsequently  falling  due.  Nel- 
son  V.   Dunn,   13   Ala.    269. 

When  an  administrator  sues  on  a  note 
given  for  the  price  of  property  sold  by 
him  under  an  order  of  the  probate  court, 
he  is  estopped  from  denying  the  validity 
of  a  contemporaneous  parol  agreement, 
set  up  in  defence,  that  the  note  might  be 
discharged  in  Confederate  currency. 
Riddle  v.  Hill,  51  Ala.  284. 

The  acceptance  of  a  deed  with  war- 
ranty prevents  the  purchaser  from  set- 
ting up  failure  of  consideration,  at  law, 
in  defense  of  an  action  on  a  note  given 
for  the  purchase  money  of  the  'and. 
Starke  v.  Hill,  6  Ala.  785. 


Wher 


reral    ■ 


are  given  lo  a 
plaintiff,  for  a  consideration  which,  with 
the  assent  of  the  defendant,  fails  in  part, 
the  failure  can  not  be  set  up  against  all 
the  notes— plain tifl  may  recover  on  the 
first  note  sued  on,  the  amount  due  him 
for  past  performance.  Hansford  v.  Mills, 
9  Port.  B09. 
S  M4  (4)  Fraud. 

A  misrepresentation  of  a  material  fact 
by  the  vendor  of  personal  property,  made 
at  the  time  of  the  sale,  or  pending  the 
preliminary  negotiations,  on  which  the 
purchaser  has  a  right  to  rely,  and  does 


in  fact  rely,  as  inducement  to  the  con- 
tract, is  a  fraud,  and  is  available  as  a  de- 
fense to  an  action  upon  a  promissory 
note  given  for  the  purchase  money  of 
the  property  so  sold.  Hooper  v.  Whita- 
ker,  30  So.  355,  130  Ala.  334. 

Fraud  can  not  defeat  the  recovery  at 
law  on  a  note  given  for  the  price  of  land, 
when  a  deed  containing  covenants  of 
warranty  running  with  the  land  has  been 
accepted  by  the  purchaser,  his  relief  is 
in  a  court  of  equity.  Starke  v.  Hill,  6 
Ala.  785. 

§  US. Persons    as    to    or    against 

Whom  Defensea  Are  Available. 

See  ante,  "Property  or  Services,"  S 
366;  "Title  to  Sustain  Action,"  |  S77. 

Available. — A  vendor  of  land  took  sev- 
eral negotiable  notes  for  the  payment  of 
the  purchase  money,  one  of  which  was 
negotiated  in  the  usual  course  of  trade, 
and  the  others  were  not.  Held  that,  al- 
though the  holder  of  the  note  so  negoti- 
ated was  not  subject  to  an  equity  ex- 
isting against  the  vendor,  such  equity 
could  be  enforced  against  the  holders  of 
the  other  notes,  and  that  the  vendor 
could  not  be  required  to  apportion  the 
loss.  Andrews  v.  McCoy.  8  Ala.  MO,  42 
Am.   Dec.   669. 

Not  Availabl«— In  a  suit  by  the  payee 
of  a  note  made  by  a  debtor  at  request 
of  the  creditor,  payable  to  a  third  per- 
son, the  maker  can  not  dispute  the  ex- 
istence of  the  consideration  moving  be- 
tween the  creditor  and  the  payee.  Lea 
V.  Cassen,  61  Ala.  313. 

The  payer  of  a  note  can  not  defend  a 
suit  by  the  transferee  on  the  ground  of 
inadequacy  of  the  consideration  paid  for 
the  transfer,  and  the  action  of  the  trans- 
feree in  taking  advantage  of  the  trans- 
ferror's weak  mental  condition,  and  over- 
reaching him.  Walker  v.  Winn,  3!»  So. 
13,  142  Ala.  560,  110  Am.  St.  Rep.  60. 

Usury  is  a  defense  personal  to  the 
party  known  as  the  borrower.  He  can 
not  transfer  to  another  the  right  he  has 
to  allege  and  prove  a  demand  to  be  usu- 
rious.    Cain  V.  Gimon,  36  Ala.  168. 

In  an  action  upon  a  note  given  for  the 
purchase  money  of  mules  warranted 
sound  by  the  payee,  brought  by  the  in- 
dorsee against  the  maker,  the  purchaser 
may    recover    damages    sustained    by    a 
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breach     of     the     warranty.     Weaver     v. 
Shropshire,   42   AU.   230. 

If,  in  pursuance  of  an  award  made 
pending  a  suit,  the  defendant,  at  th;  re- 
quest of  the  plaintiff,  executes  a  prom- 
issory note  to  a  third  person,  he  can 
not,  when  sued  on  the  note,  defeat  the 
action  by  showing  that  no  consideration 
passed  between  the  plaintiff  and  the 
payee;  nor  can  he  raise  any  question  as 
to  the  application  of  the  money  due  on 
the  pole  to  the  payment  of  attorney's 
fees  of  plaintiff's  counsel  in  the  ori^nal 
suit.     Yeatman  v.   Matttson,  59  Ala.  382. 

P.  purchased  some  slaves  of  H.,  for 
$1,400,  upon  which  A.  and  B.  had  mort- 
gages— the  latter  being  the  eldest — paid 
down  $1,000,  and  executed  his  note  tor 
$400.  H.  agreeing  to  satisfy  both  mort- 
gages. At  the  time  of  the  sale  the  slaves 
were  in  the  possession  of  A.,  to  whom 
H.  delivered  the  note  of  $400,  and  ob- 
tained possession  of  the  slaves,  which  he 
delivered  over  to  P.  H.  did  not  satisfy 
the  mortgage  of  B.,  and  P.  was  c 
pelled  to  pay  upon  it  a  larger  sum  than 
the  amount  of  the  note,  suit  being 
brought  on  the  note  in  the  name  of  H., 
for  the  use  of  A.,  against  P.  Held,  that 
if  P.  was  privy  to  and  assented  to 
agreement  between  H.  and  A.,  by  which 
the  former  obtained  possession  of  the 
slaves  from  A.,  he  could  not  defend  him- 
self against  the  payment  of  the  note  by 
proving  that  he  had  been  compelled  to 
pay  a  larger  sum  for  H.,  but,  in  the  ab- 
sence of  such  proof,  A.  must  b^  under- 
stood as  having  delivered  up  the  slaves 
on  the  responsibility  of  H.,  and  had, 
therefore,  no  greater  rights  than  H. 
would  have  if  suing  for  his  own  benefit. 
Pippin  V.  Huntington,  9  Ala.  228. 

S  SSe.  Parties  Plaintiff. 

See  ante,  "Right  of  Action,"  |  275; 
"Title  to  Sustain  Action,"  g  277;  post,  "In 
General,"  §  387;  "Joinder,"  §  288. 

§  S87.  In  General. 

A  bona  tide  holder  of  a  note  may  sue 
thereon  in  the  name  of  the  payee.  Hern- 
don  V.  Taylor,  6  Ala.  461. 

Where  the  note  of  a  banking  partner- 
ship was  made  payable  to  one  of  the 
partners   or   bearer,  and  put   in   circuta- 


in,  without  indorsement,  the   rule  that 

partner  can  not    sue  a    copartner    did 

It  apply  to  prevent  the  holder  from 
bringing  action  in  the  name  of  the  payee 
against  the  other  partners.  Elliott  v. 
Montgomery,  4  Ala.  600. 

When  a  suit  is  improperly  commenced 
in  the  name  of  the  party  to  whom  a  note 
not  negotiable  is  transferred  without  in- 
dorsement, instead  of  using  the  name  of 
the  person  having  the  legal  interest,  and 
cause  is  afterwards  appealed  to  the 
uit  court,  the  defect  can  not  then  be 
^d  by  substituting  the  name  of  the 
proper  party  in  the  declaration.  Taylor 
V.  Acre,  8  Ala.  461. 

The  payee  of  a  note  made  to  him  by  a 
wrong  name  may  sue  upon  it  in  his  right 
name,  alleging  that  the  note  was  made 
payable  to  him  by  the  name  therein  in- 
serted, and  may  show  by  evidence  on  the 
trial  that  he  was  the  person  intended. 
Taylor  v.  Strickland,  1  Ala.  Sel.  Cas.  571, 
37  Ala.  642. 

When  an  action  under  the  Code  ($ 
2139),  founded  on  a  "writing  obligatory" 
for  the  payment  of  money,  is  brought  in 
the  name  of  one  person,  for  the  use  of 
another,  a  demurrer  lies  to  the  com- 
plaint, because  it  shows  on  its  face  that 
the  action  ought  to  have  been  brought 
in  the  name  of  the  beneficial  plaintiff. 
Dwyer  v.  Kennemore,  31  Ala.  404. 

When  suit  is  brought  on  a  promissory 
note.  In  the  name  of  the  payee,  for  the 
use  of  another,  and  is  produced  in  evi- 
dence at  the  trial,  it  ought  not  to  be  ex- 
cluded, although  it  appears,  from  an 
indorsement  upon  it,  to  have  been  as- 
signed to  one  not  connected  with  the 
suit;  the  legal  presumption  in  such  a 
case  is  that  the  note  has  been  returned 
by  the  assignee  to  his  assignor.  Wood- 
ward V.  Taylor,  6  Ala.  461. 

The  act  of  June,  1837,  inhibits  the 
bearer  of  a  bond  or  note  from  suing- 
thereon  in  his  own  name,  unless  he  can 
deduce  a  title  to  the  same  by  indorse- 
ment; consequently,  where  a  note  was 
payable  to  S.  L.  or  bearer,  an  action 
could  not  be  maintained  upon  it  by  J,  J. 
or  bearer,  for  the  use  of  S.  L.— the  »me 
not  appearing  to  have  been  indorsed  to 
J.  J.  or  any  one  else.  White  v.  Joy,  4 
Ala.  571. 
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§  MS. Joinder. 

Under  Code  18B6,  §  2994,  providing 
that  actions  upon  notes  payable  at  a 
bank  must  be  instituted  in  the  name  of 
the  person  having  the  legal  title,  an  ac- 
tion on  such  note  was  properly  brojght 
in  the  name  of  the  payees  thereof,  al- 
though one  of  them  had  assigned  his 
interest  therein.  Hanna  v.  Ingram,  93 
Ala.  4B2,  9  So.  621. 
§  ass.  Parties  Defendant. 

See  post,  "In    General,"   |  390;   "Join- 
der," §  291. 
g  SM. In  General. 

See  post,  "Joinder,"  §  S91. 

The  holder  of  a  bill  of  exchange  may 
maintain,  at  the  same  time,  separate  ac- 
tions against  the  acceptor,  the  drawer 
and  the  payee,  their  liability  being  fixed 
by  proper  protest  and  notice,  and  noth- 
ing but  a  payment  of  the  judgment 
against  one  will  discharge  the  others; 
and  where  the  bill  is  held  as  collateral 
security  for  prior  advances  made  to  the 
payee,  he  may  maintain  an  action  against 
the  acceptor  in-  the  name  of  the  payee. 
Williams,  etc.,  Co.  *.  Jones.  79  Ala.  119. 

A  joint  and  several  note,  made  by  sev- 
eral persons,  may  be  declared  on  as  made 
by  one  of  such  persons  alone.  Miller  *. 
Sneada,  Minor  27. 

An  indorsee  of  promissory  notes  may 
sue  the  indorser  before  suing  the  makers, 
;...J  :'..:  '...::..:  ^;c  ■..o:  necessary  parties 
to  the  suit.  McGhee  v.  Importer?'  & 
Traders'  Nat.  Bank,  93  Ala.  192.  9  So. 
734. 

Under  the  provisions  of  Code,  §§  2129, 
2143,  a  payee  of  a  promissory  note,  who 
is  also  one  of  the  joint  makers,  and  who 
has  assigned  his  interest  in  the  note  to 
the  other  payees,  is  not  a  necessary  party 
defendant  in  a  suit  on  the  .note.  The 
action  may  be  maintained  against  the 
other  maker.  Willis  v.  Neal,  39  Ala.  464. 
S  S91.  — —  Joinder. 

The  holder  of  a  bill  or  note  may  sue 
all  the  parties  thereto,  or  either  of  them, 
but    he    can    have    but    one    satis  fa  ctii 
Abercrombie  v.  Knox,  3  Ala.  728,  37  A 
Dec.  721. 

A  law  allowing  all  the  indorsers  of 
note   to  be  joined  in  one  action   aSects 
the  remedy*  merely,  and  does  not  follow 


Givens  v.  Western   Bank, 
2  Ala.  397. 

While  the  payee  of  a  negotiable  prom- 
issory note  may  sue  both  the  maker  and 
indorser  at  the  same  time  in  separate  ac- 
tions, in  absence  of  statute  he  can  not 
sue  them  jointly.  Scarbrough  v.  City 
Nat.  Bank,  4B  So.  62,  1S7  Ala.  577,  dis- 
tinguishing Abercrombie  v.  .Knox,  3  Ala. 
728,  37  Am.  Dec.  721. 

The  executor  or  administrator  of  a  de- 
ceased joint  maker  of  a  note  can  not 
be  sued  jointly  with  the  surviving  maker. 
Murphy  V.  Branch  Bank  of  Mobile,  S 
Ala.  421. 
§  asa.   Declanticm,    Complaint,    or  Peti- 

See  post,  "Form  and  Requisites  in 
General,"  §  393;  "Execution  and  Deliv- 
ery of  Instrument,"  §  294;  "Description 
of  Instrument,"  §  295;  "Consideration," 
§  296;  "Nature  of  Contract,"  §  297; 
"Transfer  and  Ownership,"  %  298;  "Ma- 
turity and  Performance  of  Conditions," 
§  29B;  "Presentment,  Demand,  Protest, 
and  Notice,"  |  300;  "Nonpayment,"  g  301; 
"Amount  Due,  Interest,  and  Attorneys' 
Fees,"  §  302. 

Where  a  complaint  sets  out  an  agree- 
ment, made  a  year  before  the  suit  was 
instituted,  whereby  defendant  promised 
to  pay  all  the  bills  and  notes  held  by 
plaintiff  against  him  on  that  date,  a  de- 
murrer on  the  ground  that  the  cause  of 
action  founded  on  such  notes  was  barred 
by  six  years'  limitations  will  be  over- 
ruled, regardless  of  whether  the  com- 
plaint showed  that  the  bills  and  notes 
were  outstanding  at  the  date  of  the 
agreement,  since,  if  the  bill  does  not 
show  this,  it  necessarily  does  not  show 
that  the  bills  and  notes  were  of  six  years' 
standing,  and,  if  it  does  show  that  they 
were  outstanding  at  such  date,  then  they 
are  designated  by  the  promise  to  pay 
with  sufficient  definiteness  to  remove  the 
bar.  Pollak  V.  Billing,  131  Ala.  519,  32 
So.  639. 

%  ass.  —  Fonn  and  ReqiuBites  in  Gen- 
eral. 
§  ass  (t)  In  General. 

In  General. — Since  a  party  may  de- 
clare for  any  cause  consistent  with  or 
embraced    by   the     indorsement    on    his 
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writ,  if  the  writ  be  indorsed  with  a 
or  note  the  declaration  may  embrace  the 
coinnion  counts,  under  which  a  bill  ot 
note  may  be  given  in  evidence.  Kirkpat- 
rick  V.  Bethany,  i  Ala.  201. 

Under  Code,  §  3292,  providing  that  ac- 
tions on  contracts  for  the  payment  of 
money  may  be  united  in  the  same  ac 
drafts  sued  on  may  be  described  in  one 
count,  H.  T.  Woodal!  &  Son  v.  Peo- 
ple's Nat.  Bank  oi  Leesburg,  Va.,  45  So 
194,   153  Ala.   576. 

A  single  count  on  several  notes  made 
by    the   same   person   is   good.     Dade 
Bishop,    Minor    263;    Bird    v.    Daniel,    9 
Ala.  302. 

An  agreement  in  certain  notes  to  pay 
attorney's  fees  is  additional  to  the  obli- 
gation of  the  note,  and  hence  there  is  no 
objection  to  embodying  in  one  count  a 
claim  for  all  attorney's  fees  claimed  in 
the    suit.      Boyett   v.    Standard   Chemical 

&  Oil    Co.,   41    So.   7S6,    146   Ala.    554. 

A  note  is  in  itself  a  legal  liability,  and 
needs  no  distinct  substantive  allegation 
in  the  declaration  to  entitle  plaintiff  to 
recover  a  part  from  a  description  of  the 
note  and  an  allegation  of  nonpayment. 
Adams   V.    McMillan,   8   Port.   445. 

In  an  action  by  an  assignee  of  a  note 
against  the  maker,  a  promise  by  the 
maker  to  pay  the  assignee  need  not  be 
alleged.    Conklin  v.  Harris,  6  Ala.  213. 

In  a  declaration  on  a  bill  single,  it  is  a 
sufficient  excuse  for  the  omission  to  make 
profert  to  allege  that  defendant  wrong- 
fully and  illegally  obtained  possession  of 
the  bill  from  plaintiff's  attorney,  and,  on 
demand,  refused  to  return  it  to  plaintiff. 
The  statute  requiring  an  affidavit  to  be 
filed  when  suit  is  commenced  on  a  lost 
instrument  does  not  apply.  Robinson  v. 
Curry,  6  Ala.  842. 

A  transferee  of  a  note  purporting  to 
be  payable  to  "Aaron  Formey"  may  aver 
a  promise  to  pay  Aaron  Formby  by  the 
name  of  Aaron  Formey,  and  may  show 
by  evidence  that  Formby  was  the  per- 
son really  meant.  Taylor  v.  Strickland. 
37  Ala.  642. 

Sufficient— The  complaint  in  an  action 
by  the  payee  on  a  note,  being  in  the  form 
prescribed  by  Code  1907,  §  5382,  form 
No.  1,  is  sufficient.  Stone  v.  Goldberg 
&  Lewis,  8  Ala.  App.  249,  60  So.  744. 


A  complaint  in  the  form  prescribed  \>y 
the  Code  "on  promissory  note,  by  payee 
against  maker,"  is  sufficient  to  support 
a  judgment  by  default;  and  its  legal  ef- 
fect is  the  same  as  if  it  contained  an 
averment,  in  express  terms,  that  the  note 
was  payable  to  plaintiff.  Letondal  v. 
Huguenin,  26  Ala.  553;  Cumming  v.  Rich- 
ards, 32  Ala.  439;  Beggs  v.  Arnotte,  SO 
Ala.   179. 

In  an  action  by  a  prior  against  a  sub- 
sequent indorser,  who  has  been  cotn- 
pelled  to  pay  a  note,  a  declaration  which 
alleges  the  making  of  the  note,  its  in- 
dorsement, protest  for  nonpayment,  and 
notice  to  defendant,  and  thence  deduces 
his  liability,  if  sustained  by  proof,  en- 
titles plaintiff  to  recover,  especially  if  a 
count  is  added  for  money  paid,  laid  out, 
and  expended.     Spence  v.  Barclay,  8  Ala. 

581. 

A  count  on  eight  notes  is  sufficiently 
precise  which  alleges  that  they  all  bear 

same  date  (which  is  stated),  and  that 
plaintiff  is  the  payee — three  ot  them  pay- 
able on  the  1st  day  of  December,  1S42, 
for  the  sum  of  $45  each;  four  others,  for 
the  same  amount,  payable  12  months 
thereafter;  the  eighth,  payable  on  the  lat- 

day,  for  $25.     Bird  v.  Daniel,  9  Ala. 

'here  a  complainant  alleges  that  de- 
fendants indorsed  a  note,  which  is  set  out 
ill,  and  that  between  its  maturity  and 
the  next  term  of  court  they  each  re- 
quested him  not  to  sue  the  maker,  and 
promised  to  pay   the   debt,  and    thereby 

duced  him  to  delay  suit,  wherefore  he 

3W  sues  to  recover  of  them  the  amount 
of  the  note  and  the  costs  of  a  ^uit  against 
the  maker,  with  interest,  the  action  is 
properly  against  the  indorsers  as  fucb. 
Brown   v.   Fowler,   32   So.   584,    133   Ala. 

0. 

InaufBcient. — A    complaint    on    a  note, 

)t  due  when  suit  is  brought,  does  not 
state  a  "substantial  cause  of  action," 
within  Code  1907,  S  4l«.     Ritter  v.  Hoy, 

Ala.  App.  643,  55  So.  1034. 
§  WS  (S)  Acceptance. 

In  declaring  against  a  party  as  the  ac- 
ceptor of  a  bill  of  exchange,  it  is  not  nec- 
essary to  aver  that  the  acceptance  was  in 
writing;  and  in  declaring  on  a  promise  to 
accept,  made  before  the  bill- was  drawn. 


>vGoogle 


i  293  (2) -294 


Bills  and  Notes 


it  is  not  necessary  to  aver  that  it  was  in 
writing  and  unconditional,  though  the 
proof  of  these  facta  on  the  trial  ina>  be 
necessary  to  entitle  plaintiff  to  recover. 
Whilden  v.  Merchants'  &  Planters'  Nat. 
Bank,  U  Ala.  1,  38  Am.  Rep.  1. 

In  declaring  against  the.  principal,  on 
a  bill  accepted  by  his  agent,  the  agent's 
authority  to  accept  must  be  averred.  It 
is  not  sufficient  to  aver  he  was  the  agent, 
and,  as  such  agent,  accepted  for  the  prin- 
cipal.   May  v.  Kelly,  27  Ala.  497. 

An  averment  that  an  accommodation 
acceptor  of  a  bill  ratified  a  use  thereof 
contrary  to  the  conditions  of  the  accept- 
ance by  the  maker  states  a  mere  con- 
clusion, and  is  bad  on  demurrer.  Farley 
Nat  Bank  v.  Henderson,  24  So.  428,  IIB 
Ala.  441. 
§  ass  <3)  Inability  to  Recover  of  Maker. 

See  ante,  "In  General."  %  293  (l). 

In  General.— "When  the  holder  relies 
on  an  excuse  for  the  nonperformance  of 
a  prerequisite  to  the  absolute  liability  of 
an  endorser,  the  declaration  must  aver 
the  facts  which  constitute  the  excuse. 
Chilly's  PI.  329;  Glover  v.  Tuck,  24 
Wend.  153."  Lindsay  v.  Williams,  17 
Ala.  2SS,  231. 

Although  a  note  is  payable  in  th;:  city 
of  New  York,  yet,  if  made  and  endoised 
in  this  state,  in  an  action  against  the 
endorser,  the  declaration  must  aver  n  suit 
against  the  maker,  and  return  of  no  prop- 
erty found  as  the  statute  requires,  or  a 
sufficient  excuse  for  not  bringing  such 
suit.  Howze,  etc.,  Co.  v.  Perkins,  5  Ala. 
386. 

Where  an  indorsement  is  made  in  the 
state  in  an  action  brought  in  that  <itate 
against  the  indorser  by  the  holder,  jilain- 
tiff  must  allege  suit  against  the  maker, 
and  a  return  of  nulla  bona,  or  s 
ficient  excuse  for  not  bringing 
is  not  an  excuse  that  the  note  was  made 
payable  out  of  the  state.  Woodward  v. 
Harbin,  1  Ala.  104;  Howze  v.  Perkins,  S 
Ala.  886. 

Sufficient. — A  declaration  against  thi 
indorser  discloses  a  good  cause  of  actioi 
which  shows  that  the  debt  is  past  due; 
alleges  the  indorsement,  in  the 
a  bill  single,  that  the  obligor  was  then, 
and  still  is,  a  resident  of  another 
and  that  he  then  was,  and  still 
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wholly  and  notoriously  insolvent,  so  that 
no  part  of  ihe  debt  could  be  collected  of 
him  by  suit.  Miller  v.  Mclntyre,  9  Ala, 
638. 

In  an  action  by  the  holder  of  a  note 
against  the  indorsers,  the  refusal  of  the 
court  to  strike  out  allegations  of  the 
complaint  that  plaintiff  had  recovered 
against  the  maker,  and  that  execution 
thereon  had  been  returned,  "No  property 
found,"  was  not  reversible  error.  Brown 
V.  Fowler,  32  So.  584,  133  Ala.  310. 

Insufficient — The  words,  "used  the 
legal  means  to  try  to  collect  out  of  the 
maker"  of  a  note  is  not  a  sufficient  aver- 
ment of  the  necessary  diligence  to  bind 
an  indorser.  Alday  v.  Jamison,  3  Port 
112. 

When  the  suit  is  against  the  ind.irser 
of  a  note  not  negotiable,  after  a  failure 
to  recover  in  a  suit  against  the  maker, 
commenced  with  the  statutory  diligence, 
the  declaration  must  show  that  the  suit 
against  the  maker  was  decided  by  a  judg- 
ment on  the  merits  of  the  note,  and  a 
declaration  is  defective  if  it  alleges  only 
the  determination  of  the  suit  in  favor  of 
the  maker.     Murphy  v.  Gee,  9  Ala.  276. 

An  averment  in  a  declaration  on  an 
irregular  indorsement,  that  suit  was  com- 
menced against  the  maker,  "in  the  county 
where  he  ordinarily  resided,  but  thai  he 
could  not,  on  diligent  search  and  inquiry, 
there  and  elsewhere  in  said  state,  be 
found,"  is  not  an  averment  of  such  dili- 
gence as  will  charge  the  indorser.  Ful- 
ford  V.  Johnson,  15  Ala.  385. 

Where  the  holder  of  a  note  not  nego- 
tiable at  a  bank  failed  to  sue  the  maker 
at  the  first  court  after  it  matured,  as  re- 
quired by  Aik,  Dig.,  pp.  339,  330,  in  or- 
der to  hold  the  indorser  an  averment  in 
a  declaration  against  the  indorser  that 
the  court  at  which  suit  was  brought 
against  the  maker  was  the  first  at  which 
it  could  be  brought  "after  plaintiff,  by 
prompt  and  diligent  inquiry,  ascertained 
the  maker's  residence,"  is  insufficient, 
since  the  facts  constituting  the  excuse 
should  be  specially  averred,  and  not  left 
to  implication.  Lindsay  v.  Williami,  17 
Ala.  S29. 


SM.  —  Execution    and    Delivery    of 

Inatnunent 
See  post,  "Verification,"  §  316. 
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It  is  not  necessary  in  a  declaration  in 
debt  on  a  single  bill  to  allege  delivery 
of  the  writing  to  the  payee,  although  such 
delivery  is  essential  to  lis  validity. 
Brown   V.    Hemphill,   9    Port.    308. 

Where  the  declaration  stated  that  the 
note  sued  on,  was  made  in  "Kemper 
County,  Mississippi,"  it  was  held  that  the 
meaning  of  the  averment  was,  that  the 
note  was  made  in  the  state  of  Missis- 
sippi.    Dunn  V.  Clement,  2  Ala.  39% 

A  complaint  averring  that,  though  the 
names  of  the  defendants  appeared  on  the 
back  of  the  note,  the  contract  betveen 
defendants  and  the  payees,  at  the  time  it 
was  made,  was  that  defendant  should 
sign  it  jointly  with  the  maker,  and  that 
their  names  were  written  on  the  back  as 
makers,  and  not  as  indorsers,  sufficiently 
declares  against  the  defendants  as  mak- 
ers of  the  note.  Carter  v.  Long,  29  So. 
74,  125  Ala.  280, 

An  allegation  that  defendant,  president 
of  a  corporation,  refused  to  guarantee 
on  certain  proposed  terms  the  notes  and 
loans  made  by  plaintiff  bank  to  the  cor- 
poration, but  stated  that  he  would  sign 
any  paper  in  connection  with  the  n.iles 
or  loans  which  the  bank  held  against  the 
company,  was  not  an  averment  that  de- 
fendant agreed  tp  sign  a  particular  note 
on  which  suit  was  brought,  but  only  an 
allegation  of  a  negotiation  for  additional 
security  which  failed  to  ripen  into  a  con- 
tract. Briel  v.  Exchange  Nat.  Bank,  172 
Ala.  475,  65  So.  808. 

An  allegation  in  the  declaration,  that 
the  note  on  which  the  suit  was  brought 
"was  made  by  A,  acting  for  himself,  and 
as  joint  owner  with  B  of  the  boat,"  is 
not  an  allegation  that  A  had  authority, 
as  the  agent  of  B,  to  execute  the  note 
in  his  name,  so  as  to  make  the  note  evi- 
dence under  the  statute,  unless  contra- 
dicted by  a  sworn  plea.  Brooks  V.  Har- 
ris, 12  Ala.  5S5. 

An   allegation  in  the  declaration,  in   a 
suit  on  a  note,  that  it  was  delivered  to 
defendant,  is  a  mere  clerical  misprision. 
Allen  V.  Claunch,  7  Ala.  788. 
g  ass. Description  of  Instrument. 

See  post,  "Variance,"  §  319  (7). 

In  declaring  on  the  acceptance  of  a 
bill  of  exchange,  it  is  not  necessary  to 
allege  that   it   is   in   writing,   though   writ- 


ten acceptance  must  be  proved.  Fair- 
cIoth-Byrd  Mercantile  Co.  v.  Adkinson, 
53  So.  419,  167  Ala.  344. 

Where  a  note  was  executed  by  one 
partner  in  the  name  of  a  firm,  which  was 
then  in  dissolution,  and  described  in  the 
note  as  in  liquidation,  it  is  sufficient  in  a 
declaration  by  an  indorsee  against  the 
indorser  to  describe  the  note  as  made  by 
the  firm.     Riggs  v.  Andrews,  8  Ala.  628. 

When  plaintiff  styles  himself  executor 
or  administrator,  and  declares  on  a  note 
payable  to  himself  in  that  capacity,  but 
the  declaration  does  not  aver  that  the 
note  is  assets  of  the  estate,  the  words 
"executor,"  etc.,  are  a  mere  descriptio 
persons.     Arrington  v.  Hair,  19  Ala.  243, 


-  Consideration. 


In  3 


on  a  note  a  consideration 
need  not  be  alleged.  Allen  v.  Dickson, 
Minor  119;  Bowie  v.  Foster,  Minor  264; 
McMahon  v.  Crockett,  Minor  362;  Hun- 
ley  V.  Lang,  5  Port.  154;  Jones  v.  Rives, 
3  Ala.  11;  Thompson  v.  Armstrong,  9 
Ala.  383. 

A  writing  acknowledging  a  sum  of 
money  to  be  due  for  corn  and  fodder, 
used  by  the  party,  may  be  declared  on 
as  a  promise  to  pay  that  sum  immedi- 
ately, and  without  noticing  that  it  was 
due  for  corn  and  fodder.  Carlisle  v.  Da- 
vis, 9  Ala.  8S8. 

Every  writing,  which  is  the  foundation 
of  an  action,  being  made  by  the  statute 
of  1811  (Clay's  Dig.,  p.  340,  §  152)  'evi- 
dence of  the  debt  or  duty  for  which  it 
was  given,"  it  is  not  necessary,  in  de- 
claring on  a  note,  to  allege  the  consider- 
ation. The  fact  that  the  note  appears  on 
its  face  to  have  been  given  for  the  debt 
of  another  can  not  affect  the  principle. 
Thompson  v.  Hall,  16  Ala.  204. 

A  bill  to  charge  the  estate  of  A,  de- 
ceased, alleged  that  A  and  one  B  made 
their  note  to  complainant  for  a  valuable 
consideration,  payable  at  a  certain  bank; 
that  the  note  was  discounted  at  such 
bank,  and  A  received  the  money  ob- 
tained; and  that  complainant  was  com- 
pelled to  buy  up  the  note  from  the  bank. 
Held,  that  this  allegation  did  not  show 
any  indebtedness  originally  from  A  to 
complainant,  but  must  be  understood  to 
mean   that   the   note   was   made   to   raise 
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money  on,  and  was  indorsed  by  ( 
plainant,  in  which  capacity  he  was  com- 
pelled to  pay  the  note.  Borland  v.  Phil- 
lips, 3  Ala.  TIB. 

Where,  in  couDting  on  a  note  under 
seal,  plain tifF,  without  setting  out  thi 
note  in  hxc  verba,  inserted  the  word: 
"Value  received,"  which  were  not  in  th< 
note,  it  was  held  that  the  words  wen 
not  descriptive  of  the  note,  but  merely 
an  unnecessary  allegation,  and  therefore 
did  not  vitiate  the  declaration.  Jamei 
Scott.  7  Port.  30. 

§  S87. Natttre  of  Contract 

See  ante,  "In  General,"  §  203  (1). 

Where  the  indorser  of  a  promissory 
note  holds  himself  liable  to  the  indorsee, 
"should  the  maker  fail,"  this  is  a  differ- 
ent contract  from  a  general  indorsement, 
and  must  be  specially  declared  on.  The 
word  "fail"  in  such  indorsement,  is  of 
larger  import  than  "feruse,"  and  is  equiv- 
alent to  inability  or  insolvency  of  the 
principal;  and  such  fact  must  be  shown 
by  the  indorsee,  as  ascertained  by  suit 
or  otherwise.  Davis  &  Co.  v.  Campbell, 
3  Stew.  319. 

An  allegation  that  a  note  sued  on  was 
payable  in  money  to  the  order  of  "R," 
sufficiently  shows  that  it  was  negotiable 
at  common  law.  Holmes  v.  Bank  of  Ft. 
Gaines,  24  So.  9S9,  120  Ala.  493. 

A  count  on  a  note  alleging  that  "plain- 
tiff claims  of  defendant  $300,  due  by  note 
made  by  him  for  the  Winter  Iron  Works, 
payable  at  the  office  of  the  Montgomery 
Insurance  Company;  that  said  note  was 
indorsed  by  defendant,  and  that  the  Win- 
ter Iron  Works  are  insolvent,  and  were 
insolvent  at  the  time  said  note  became 
due  and  payable;  that  said  note  is  paya- 
ble to  the  order  of  defendant" — is  against 
defendant  as  indorser,  and  not  as  maker, 
and  is  insufficient  to  charge  him.  Win- 
ter f,  Coxe,  41  Ala.  207, 

§  SSB.  — —  Transfer  and   OwDenbip. 
See    post,    "Verification,"    §   31S. 

§  S98  (1)  Necessity  of  Alleging  Indorse- 
ment, Asnpiment,  and  Ownership. 
In  an  action  on  a  note  by  the  trans- 
feree against    the    maker,    the    complaint 
must    aver    the    assignment,    or    contain 


some  other  allegation  to  show  plaintiff's 
ownership.  Browder  v.  Gaston,  30  Ala. 
677;  Douglas  v.  Beasley,  40  Ala.  143. 

A  beneRcial  owner  of  a  nonnegotiable 
instrument  suing  thereon  in  his  own 
name,  under  Code  1907,  §  2489,  should 
aver  in  what  manner  he  became  owner. 
A.  Dreher  &  Co.  v.  National  Surety  Co., 
174  Ala.  490,  S7  So.  34. 

In  an  action  by  G.  for  the  use  of  "S.. 
sheriff  of  T.  County,  and  successor  of 
G.."  on  a  note  described  as  payable  to 
"G..  sheriff,  and  administrator  of  the 
estate  of  J,  C,"  if  S.  was  the  legal  pro- 
prietor of  the  note  as  administrator  de 
bonis  non,  that  fact  should  have  been 
pleaded  by  defendant.  King  v.  Griffin, 
8  Ala.  387. 

The  declaration  should  state  the  in- 
ducement or  consideration  for  the  In- 
dorsement and  tranfer.  Mclnnis  v.  Rabun, 
1   Port.  388. 

The  bearer  of  a  promissory  note,  pay- 
able to  a  certain  person  or  bearer,  may 
maintain  an  action  thereon  against  the 
maker,  without  setting  out  any  title 
through  an  assignment,  but  may  claim 
merely  as  bearer.  Carroll  v.  Meeks,  3 
Port.  226. 

In  an  action  on  a  note  by  the  as- 
signee agamst  the  maker,  if  the  com- 
plaint fails  to  aver  the  assignment,  or 
containing  some  other  averment  show- 
ing plaintiff's  ownership,  the  defect  is 
available  on  error,  after  judgment  by 
default.     Douglas  v.  Beasley,  40  Ala.  142. 

In  an  action  against  an  indorser,  an 
averment  in  the  declaration,  "that  by  the 
laws  of  the  state  of  Georgia,  where  said 
indorsement  was  made,  the  said  defend- 
ant became  liable  to  pay  said  sum  of 
money,  in  said  note  specified,  to  said 
plaintiff,"  is  but  the  statement  of  a  con- 
clusion as  to  the  effect  of  the  foieign 
law.  and  the  rights  and  liabilities  of  tlie 
parties  under  that  law,  and  is  therefore 
demurrable.  McDougald  v.  Rutherford, 
30  Ala.  253. 

Counts  in  complaint  on  a  bill  of  ex- 
change held  demurrable  for  tailnri;  to 
allege  indorsement  by  payee,  or  that 
plaintilf  was  the  legal  holder  or  owner. 
Jefferson  County  Savings  Bank  v.  Inter- 
state Savings  Dank,  59  So.  348,  5  Ala. 
A  pp.  3fi8. 
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§  8>8  (S)  Sufficiencj  of  AUegations  ss  to 
Indonement,  Asaignment,  and  Own- 
In  General. — An  averment  that  a  note 
was  reg:utar1y  indorsed  to  plaintiff  in- 
cludes the  averment  that  it  was  indorsed 
by  ihe  payee.  Snelgrove  v.  Branch  Bank, 
5  Ala.  29S. 

The  summons  and  complaint  in  an  ac- 
tion by  an  administrator  on  a  note  pay- 
able to  himself  were  in  the  name  of  such 
administrator,  followed  by  the  words 
"who  sues  by  the  name  and  description 
of  administrator  of  H,,  deceased."  Held, 
that  the  words  added  to  plaintiff's  name 
were  mere  descnptio  persons,  and  the 
action  is  his  individual  suit.  Wright  v. 
Rice,  56  Ala.  43. 

Sufficient. — An  allegation  in  a  bill  that 
complainant  is  the  bona  fide  holder  and 
transferee  o(  a  note,  and  that  the  .same 
is  unpaid,  is,  in  connection  with  a  copy 
of  the  note  exhibited,  a  sufficient  allega- 
tion of  title.    Owen  ».  Moore,  14  Ala.  640. 

In  an  action  by  the  assignee  against 
the  maker  of  a  note,  an  averment  that 
the  sum  therein  mentioned  is  due  plain- 
tiff  is  a  sufficient  averment  of  his  owner- 
ship.     Nesbitt    V.    Pearson,    33    Ala.    668. 

In  an  action  on  a  note  by  an  assignee 
against  the  maker,  an  allegation  that  the 
note,  which  is  described,  is  now  plain- 
tiff's properly,  is  sufficient.  Clark  v. 
Moses,  50  Ala.  336;  Morris  v.  Poillon,  50 
Ala.  403. 

A  complaint  alleging  that  "plaintiffs 
claim  of  defendant  $29,05,  with  interest 
thereon,  due  o'n  a  bill  of  exchange  drawn 
by  one  S.  •  •  •  on  defendant,  and  ac- 
cepted by  it,  payable  to  plaintiff,  which 
bill  is  due  and  unpaid,"  sufficiently  al- 
leges that  plaintiff  is  the  owner  of  the 
bill.  Town  of  Woodlawn  v,  Purvis,  108 
Ala.  511,  18  So.  530. 

In  an  action  against  indorsers  of  a 
note,  an  allegation  in  the  complain:,  as 
to  the  indorsement  that  on  the  day  of 
the  date  of  the  note  "the  defendant  in- 
dorsed a  written  obligation  executed"  by 
the  maker  "in  words  and  figures  follow- 
ing (setting  out  the  note)  is  sufficient. 
Brown  v.    Fowler,  32   So.   S84,    133   Ala. 


Not    Sufficient.— Under    Code    IBQG,    § 
28,  providing  that  a  suit  on  a  note  pay- 


able at  a  bank  shall  be  brought  in  the 
name  of  the  party  holding  the  legal  title, 
a  complaint  in  a  action  on  such  a  note, 
alleging  that  the  note  is  "the  property 
of  plaintiff,"  but  containing  no  allegation 
showing  that  plaintiff  has  the  legal  title,  is 
insufficient.  Young  v.  Woodliff-Dunlap 
Furniture    Co.,   40   So.   656,   147   Ala.    686. 

Where  a  suit  is  brought,  in  the  name 
of  the  payee  of  a  note,  for  the  us;  of 
A,  and  B.,  against  an  indorser,  and  the 
declaration  does  not  state  who  indorsed 
the  same  to  defendant,  or  to  whom  he 
indorsed  it,  nor  allege  any  transfer  to 
or  from  him,  nor  any  inducement  or  con- 
sideration for  the  indorsement,  the  dec- 
laration is  bad  on  demurrer.  Mclnnis 
V.  Rabun,  1  Port.  386. 

§  S99. Hatnrity  and  Perfomiance  of 

Conditions. 

See  ante,  "In  General,"  §  363  (1). 

In  General. — The  error  of  misstating 
the  day  on  which  the  note  was  payable 
is  cured  by  judgment  by  default.  Craw- 
ford V.  Camtield,  6  Ala.  153. 

Where  the  note  was  given  for  a  cot- 
ton gin,  which  defendant  had  the  privilege 
of  trying  and  returning  if  it  was  not  good, 
it  was  held  that  this  was  a  condition 
for  the  benefit  of  defendant,  which  he 
must  take  advantage  of  by  plea,  and  that 
the  note  might  be  declared  on,  ai  an 
absolute  promise  to  pay,  without  notic- 
ing the  condition.  Lockhard  v.  Avery, 
A  Ala.   502. 

Sufficient — In  an  action  on  a  note,  pay- 
able on  a  contingency,  plaintiff  alleged 
that  the  contingency  had  happened,  but 
did  not  state  at  what  time.  Held  suffi- 
cient.    Allen  V.  Dickson,  Minor  116. 

A  court  in  a  declaration  by  the  in- 
dorsee against  the  personal  representa- 
tives of  the  indorser  of  a  negotiable  note 
avers  that,  by  an  agreement  between  the 
maker  and  indorser,  the  surplus  value  of 
certain  slaves,  held  by  die  latter  aa  an 
indemnity,  was,  after  the  payment  of  the 
sum  of  $4,646.13,  to  be  applied  to  the 
discharge  of  several  notes,  of  which  the 
note  sued  on  was  one,  and,  in  the  tvent 
the  indorser  should  keep  the  slave,  etc.. 
the  surplus  should  be  ascertained  by  three 
disinterested  persons,  etc,  and  further 
avers  that  the  said  surplus  was  sufficient 
fully    to    indemnify    the    indorser,    etc.. 
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Held,  that  the  count  is  not  defective  be- 
cause it  fails  to  aver  that  the  surplus  had 
been  ascertained  in  the  mode  designated 
by  the  agreement.  Cockrill  v.  Hobson, 
16  Ala.  391. 

In  an  action  on  a  note  against  an  in- 
dorse r,  a  declaration  alleging  that  the 
note  was  presented  for  payment  when 
the  same  was  due  and  payable,  "to 
on  the  3d  of  August,"  etc.,  the  note 
ing  before  described  as  payable  on 
4th  of  November,  is  good  on  demurrer. 
Crawford  v.   Camfield,   6  Ala.   1S3. 

A  declaration,  on  a  note  to  be  paid 
on  a  contingency,  that  averred  that  the 
contingency  had  happened,  as  appeared 
by  an  indorsement  thereon,  was  held  suf- 
ficient to  warrant  a  judgment  by  default. 
McGehee  v.  Childress,  2  Stew.  606. 

A  declaration  describing  a  promissory 
note  as  bearing  date  in  November,  1836, 
and  payable  on  the  1st  day  of  March, 
eighteen  hundred  and  twenty-nine,  mean- 
ing thirty-nine,  must  be  considered  as 
containing  a  sufficient  cause  of  action, 
after  a  judgment  by  default.  Cater  v. 
Hunter,  3  Ala.  30. 

Not  Sufficient— In  a  suit  on  an  un- 
matured note,  an  allegation  that  com- 
plainants previous  to  the  suit  offered  to 
discount  the  note,  which  offer  defendant 
accepted,  is  insufficient  to  show  that 
the  date  of  maturity  was  changed.  Frei- 
der  V.  Leinkauff,  92  Ala.  469,  B  So.  758. 
§  300.  —  Presentment,  Demand,  Protest, 
and  Notice. 

In  General. — In  an  action  against  an 
indorser,  demand  of  payment  from  maker, 
refusal  and  notice  to  indorser,  or  the  facts 
which  will  excuse  or  be  equivalent  to  it, 
must  be  alleged.  Mims  v.  Central  Bank. 
2  Ala.  Z94. 

In  an  action  by  an  indorsee  against 
the  indorser  of  a  note,  indorsed  after  it 
is  overdue,  the  indorsee  most  allege  a 
demand  of  payment  of  the  maker,  and 
notice  to  the  indorser.  Kennon  c  Mc- 
Rea,  3  Stew.  &  P.  249. 

In  an  action  against  an  indorser  of  a 
note,  made  in  another  state,  which  has 
dispensed  with  the  necessity  of  demand 
and  notice  by  statute,  such  facts  must  be 
alleged.  Mims  v.  Central  Bank,  2  Ala. 
394. 

In  an  action  on  a   note,  an  averment 


in  the  declaration  of  protest  is  necessary 
to  authorize  damages.  Jordan  v.  Bell,  8 
Port.   53. 

In  declaring  against  the  indorser  of  a 
note,  at  common  law,  it  was  necessary  to 
aver  a  demand  and  notice,  or  an  excuse 
for  the  omission  of  either;  while,  under 
the  statute  of  this  state,  respecting  notes 
not  payable  in  bank,  it  is  necessary  to 
aver  the  institution  of  a  suit  against  the 
maker,  and  its  prosecution  to  a  return  of 
"No  property"  on  an  execution.  Mc- 
Dougald  V.  Rutherford,  30  Ala.  353. 

In  an  action  against  the  drawer  of  a 
bill  of  exchange,  who  was  also  the  ac- 
ceptor, it  is  not  necessary  to  allege  a  de- 
mand and  notice.  Smith  v.  Paul,  B  Port. 
503. 

Where  a  note  payable  lo  a  named  indi- 
vidual or  bearer  is  indorsed  by  a  third 
person  to  plaintiffs  before  its  matuiity, 
and  its  due  payment  guarantied,  waiving 
the  suit  and  diligence  required  by  law, 
it  is  unnecessary  to  aver  notice  to  the  in- 
dorser that  the  makers  had  not  paid  the 
note.    Burt  v.  Parish,  9  Ala.  211. 

In  an  action  by  an  indorser  against  an 
indorser,  plaintiff  need  not  allege  a  con- 
tinued refusal  to  pay,  by  the  -  maker,  up 
to  the  time  of  suit  brought  Crenshaw  v. 
McKierman,  Minor  39S. 

The  declaration  or  complaint  tn  an  ac- 
tion against  the  maker  of  a  note,  payable 
at  a  certain  time  and  place,  need  not  al- 
lege presentation  for  payment  at  snch 
time  and  place.  Irvine  v.  Withers,  1 
Stew.  234;  Montgomery  v.  Elliott,  6  Ala. 
701;  Clark  v.  Moses,  50  Ala.  326. 

Where  the  custom  of  a  particular  bank 
to  give  notice  through  the  post  offic?  of 
the  dishonor  of  bills  holden  by  the  bank, 
to  parlies  residing  at  the  same  plac-.',  is 
relied  on  in  a  suit  against  such  parties, 
the  special  custom  need  not  be  averred 
in  the  declaration.  Gindrat  v.  Mechanics' 
Bank,  7  Ala.  324. 

Sufficient.~In  an  action  on  a  note 
against  the  indorser,  averments  of  "due" 
presentment,  protest,  and  notice  are  suf- 
ficient.    Winter  v.  Coxe.  41  Ala.  207. 

In  an  action  against  an  indorser  o(  a 
note  payable  at  bank,  an  allegation  of 
presentment  at  the  bank  when  due  is  a 
sufficient  averment  of  demand  of  pay- 
ment.    Smith  V.  Raymond,  9  Port.  4S9. 
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in  an  action  by  the  holder  of  a  bill  of 
exchange  against  the  drawer  or  indorser, 
the  words  "duly  protested,"  in  the  com- 
plaint, must  be  considered  equivalent  to 
an  averment  that  the  bill  was  presented 
at  maturity,  at  the  place  of  payment 
named  in  it.  Battle  v.  Weems,  44  Ala. 
lOS. 

An  averment  that  the  note  sued  on  was 
duly  and  legally  presented  for  payment 
is  sufficient,  without  stating  that  it  was 
presented  at  the  place  designated  in  the 
note,  Carrington  v.  Odom,  27  So.  BIO, 
134  Ala.  539. 

In  an  action  by  the  indorsee  against 
the  indorser.  the  declaration  alleged  that 
after  the  note  became  due  and  payable 
according  to  its  tenor,  to  wit,  on,  etc.,  the 
note  was  duly  presented  for  payment. 
Held  that,  though  the  time  stated  under 
the  videlicet  was  a  day  previous  to  the 
maturity  of  the  note,  yet  that  the  general- 
ity of  the  declaration  would  control  it, 
and  be  sufficient.  Smith  v.  Robinson,  11 
Ala.  270. 

In  a  summary  proceeding  by  a  bank 
against  the  drawer  of  a  bill  of  exchange, 
it  is  sufficient  to  allege  that  the  bill  was 
presented  for  payment  at  maturity,  with- 
out stating  the  day.  Crawford  v.  Br.inch 
Bank,  6  Ala.  574. 

It  is  sufficient  lo  allege  demand  of  pay- 
ment to  have  been  made  at  the  place  of 
business  of  the  drawee,  wilhout  alleging 
such  place  to  be  in  the  place  of  his  al- 
leged residence.  Cullum  v.  Casey,  9  Port. 
131,  33  Am.  Dec.  304. 

A  count  averred  that,  since  the  protest 
of  the  bill,  "defendant,  with  knowledge 
that  the  usual  steps  of  demand,  protest, 
and  notice  were  not  duly  taken,  acknowl- 
edged his  liability  as  indorser  on  said 
bill,  and  promised  plaintiffs,  to  pay  the 
same."  Held  that,  although  the  allega- 
tion of  a  promise  to  pay  was  insufficient 
because  the  promise  was  not  alleged  to 
have  been  made  before  the  bringing  of 
the  suit,  the  acknowledgment  of  continu- 
ing liability  was  good  without  such  alle- 
gation. Boiling  V.  McKenzie,  89  Ala.  470, 
7  So.  658. 

An  allegation  that  notice  of  dishonor 
was  given  to  one  who  was  present  at  the 
indorser's  place  of  business  and  in  his 
employment  was  a  sufficient  allegation  of 


notice   to  the   indorser.     Scarborough  v. 
City   Nat.   Bank,   48   So.   62.   1S7  Ala.   577. 

In  an  action  by  the  holder  against  an 
indorser  of  a  bill,  an  averment  that  the 
bill  was  presented  to  the  drawee  for  ac- 
ceptance, but  that  he  refused  to  accept 
the  same,  of  which  the  defendant  had  no- 
tice, is  sufficient.  Cullum  v.  Casey,  9 
Port.   131,  33  Am.   Dec.   304, 

An  allegation  in  a  declaration  "that  the 
notary,  at,"  etc.,  "aforesaid,  made  diligent 
search,  and  inquiry  for  the  said  acceptor," 
is  a  sufficient  allegation  that  inquiry  and 
search  were  made  in  Mobile,  it  having 
been  previously  alleged  that  the  bill  was 
directed  to  Charles  Byrem,  Esq.,  Mobile. 
Hazzard  v.  Shelton,  IS  Ala.  62,  48  Am. 
Dec.   139. 

Not  Sufficient.—Where  a  note  was 
made  by  a  corporation,  by  one  as  agent, 
to  whom  tt  was  payable,  and  who  in- 
dorsed it,  an  allegation  that  the  indcrser 
was  the  sole  agent  of  the  corporation, 
and  that  no  other  person  was  authoiized 
to  pay  the  note  for  the  corpo ratio  .i,  is 
sufficient  to  show  that  the  indorser  was 
the  sole  agent  to  pay  the  note  for  the  cor- 
poration at  maturity,  so  as  to  raise  the  in- 
ference that  he  had  notice  of  its  dishonor. 
Winter  v.  Coxe.  41  Ala.  807. 

An  averment  in  a  declaration  on  an 
irregular  indorsement  that  the  maker  was 
at  the  time  of  the  indorsement  of  the 
note,  and  has  continued  since,  a  nonresi- 
dent, and  that  the  fact  of  his  nonrestdence 
was  at  the  time  unknown  to  plaintiff,  is 
an  insufficient  averment  to  charge  the  in- 
dorser.    Fulford  V.   Johnson,   15  Ala.  385. 

Defects  Cured.— The  statement  of  de- 
mand in  an  action  on  a  note,  which  omita 
the  date  thereof,  is  not  fatal  after  trial 
and  verdict.     Cater  v.   Hunter,  3  Ala.  30. 

In  an  action  on  a  note,  failure  to  aver 
protest  so  as  to  authorize  assessment  of 
damages  is  cured  by  judgment.  Jordan  v. 
Bell,  8  Port.  S3, 

Where  a  declaration  on  a  note  payable 
at  a  particular  place  contains  no  averment 
of  a  special  demand  at  that  place,  the 
defect,  if  any,  will  be  cured  by  verdict. 
Irvine  v.  Withers,  1  Stew.  234. 
§  301.  Nonpayment 

In  an  action  by  G.  for  the  use  of  "S., 
sheriff  of  T.  county,  and  successor  of 
G.,"  on  a  note  described  as  made  payable 
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to  "B.,  sheriff  and  administrator  of  the 
estate  of  J.  C,"  the  allegation  of  non- 
payment to  plaintiff  without  negativing 
payment  to  S.  was  a  sufficient  assign- 
ment of  the  breach.  King  *,  Griffin,  6 
Ala.  387. 

§   am.   ^—  Amount   Due,   Interest,   and 
Attorneys'  Fees. 

A  complaint  in  an  action  on  a  note,  by 
the  payee  against  the  maker,  alleging 
that  "plaintiff  claims  of  defendants  the 
sum  of  $400  due  by  note  made  by  them 
on  March  7.  18S3,  and  payable  on  Jan- 
uary 1.  1854,  with  interest  thereon,"  is 
sufticienL  Gumming  v.  Richards,  32  Ala. 
4S9. 

The  writ  and  declaration  on  a  note 
payable  at  a  future  day,  with  interest 
from  date  of  note,  should  not  claim  the 
principal  and  interest  to  day  appointed 
for  payment,  in  an  aggregate  sum,  as 
debt.    Butler  v.  Limerick,  Minor  115. 

The  declaration  in  an  action  on  a  note 
under  seal,  payable  at  a  day  certain,  with 
interest,  setting  out  the  amount  of  prin- 
cipal and  interest,  as  the  debt  claimed. 
is  bad,  as  the  principal  and  interest 
should  be  specified  separately.  Butler  v. 
Limerick,   Minor   115. 

Where  a  note  is  declared  on  as  made 
at  Fayetteville,  it  is  to  be  intended  that 
Fayetteville  is  in  the  state  where  suit  is 
brought,  and  hence  that  interest  should 
be  recovered  under  the  laws  of  that  state. 
Garner  v.  Tiffany,  Minor  167. 

In  debt  on  a  note  payable  at  a  future 
day,  with  interest  from  date  if  not  punc- 
tually paid,  when  such  interest  was  de- 
manded in  the  declaration,  yet,  not  be- 
ing demanded  as  a  part  of  the  debt  it- 
self, the  declaration  is  sufficient.  Boddie 
V.  Ely,  3  Stew.  188. 

The  complainant  in  an  action  on  an 
attorney's  fee  note  after  it  has  matured 
is  not  required  to  allege  that  a  ten  per 
cent  attorney's  fee,  as  stipulated  in  the 
note,  is  reasonable  compensation  for  the 
attorney's  services  in  collecting  the  note. 
Cowan  V.  Campbell,  31  So.  429.  131  Ala. 
Sll. 

A  complaint  in  an  action  on  a  note 
which  demands  $15  or  so  much  thereof 
as  may  be  reasonable  attorney's  fees,  and 
which  avers  that  the  note  stipulates  that 
if  it  is  not  paid  at  maturity  the  maker 
will   pay    expenses   of   collection,    includ- 


ing attorney's  fees,  demands  a  reason- 
able attorney's  fee  not  exceeding  $15, 
and  sufficiently  alleges  the  amount  of  re- 
covery on  account  of  attorney's  fees. 
Phillips  V.  Holmes,  51  So.  625,  165  Ala. 

250. 

§  303.  Plea,  Answer,  or  Affidavit  of  De- 
fense. 
See  post,  "Form  and  Requisites  in 
General,"  g  304;  "Traverses  or  Denials 
and  Admissions  in  General,"  S  305;  Ex- 
ecution and  Delivery  of  Instrument,"  § 
306;  "Want  or  Failure  of  Consideration," 
g  307;  "Mistake,  Fraud,  or  Duress,"  § 
308;  "Illegality,"  §  309;  "Transfer  and 
Ownership  in  General,"  §  310;  "Good 
Faith  and  Payment  of  Value,"  |  311; 
"Presentment,  Demand,  Protest,  and  No- 
tice," §  312;  "Extension  of  Time  and 
Agreement  Not  to  Sue,"  §  313;  "Pay- 
ment and  Discharge,"  g  314;  "Verifica- 
tion," g  315;  Issues,  Proof,  and  Va- 
riance," g  319. 

§  304.  Form  and  Requisites  in  Gen- 
eral. 

The  plea  in  an  action  on  a  note  in  the 
form  prescribed  by  Code  1907,  g  5331,  for 
the  general  issue  in  such  form  of  action, 
is  sufficient  as  such.  Stone  *.  Goldberg 
&  Lewis,  6  Ala.  App.  24fl,  60  So.  744. 

In  an  action  on  a  bill  single,  payable 
to  a  firm  of  which  one  of  the  obligors  is 
a  partner,  defendant  may  plead  non  est 
factum,  and  a  special  plea  that  the  name 
and  seal  of  one  of  the  obligors  have  been 
canceled  without  his  consent,  Tindal  f. 
Bright,   Minor  103, 

When  the  defendant  is  sued  on  a  note 
by  the  name  signed  to  it,  and  he  does  not 
deny  the  execution  of  the  note  by  him, 
he  can  not  plead  in  abatement  on  account 
of  an  alleged  misnomer.  Comer  v.  Jack- 
son, 50  Ala.  384. 

§  806. Traverses  or  Denials  and  Ad- 

nu»ions  in  General. 
Where    the   payee   of  a   note  procured 

by  a  life  insurance  agent  accepts  it,  and 
sues  thereon,  and  defendant  pleads  want 
of  consideration  he  need  not  allege  that 
such  agent  had  no  interest  in  the  note. 
Parker  v.  Bond,  25  So.  89B,  121  Ala.  529. 
A  promissory  note  was  made  payable 
to  the  "Nashville  Bank,"  and,  in  an  ac- 
tion thereon  by  the    bank,  it  was    held, 
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that  the  defendant,  by  pleading  the  gen- 
eral issue,  prima  facie  admitted  the  ca- 
pacity of  the  bank  to  contract  and  sue. 
Herbert  v.  Nashville  Bank,  1  Slew.  &  P. 

286. 

§   306.  Execution    and    Delivery    of 

Instrument. 

See  post.  "Verification,"  §  315. 

A  plea  in  an  action  under  a  note  by 
indorsee  which  alleges  that  the  indorsee 
is  not  a  bona  fide  holder,  and  that  the 
note  was  delivered  on  condition,  and  the 
conditions  were  not  complied  with,  states 
a  valid  defense  under  Code  1907,  §  4793. 
Bank    of   Cartersville   v.    Gunter,    4    Ala. 

App.    539,    58    So.    757. 

A  plea  to  an  action  on  a  note,  stating 
that  the  defendant  authorized  his  agent, 
by  writing,  to  sign  a  note  in  the  name 
of  his  principal,  to  be  binding  on  him  if 
the  payee  gave  notice  thereof  to  the 
principal  in  thirty  days,  and  alleging  that 
no  notice  was  given,  is  equivalent  to  a 
plea  denying  the  execution  of  the  note. 
Sorrelle  v.  Elmes,  6  Ala.  706. 

One  sued  on  a  note  is  not  compelled 
to  plead  non  est  factum  generally  with 
an  absolute  affidavit  of  facts  supporting, 
but  he  may  state  in  a  special  plea  the 
particular  facts  and  circumstances  which 
amount  to  a  denial  of  the  legal  effect  or 
validity  of  the  note,  or  deny  the  author- 
ity of  the  agent  who  made  it.  Martin 
V.   Dortch,    I    Stew.   479. 

§  307.  — —  Want  or  Failure  of  Consid- 

§  307  (1)   In  General. 

See  post,  "Mistake.  Fraud,  or  Duress." 
§  308. 

Sufficient. — A  special  plea  that  the  ne- 
gotiable note  sued  on  was  "without  con- 
sideration" was  sufficient.  Cochran  v. 
Burdick  Bros.   (Ala.),  61   So.  28. 

In  an  action  on  a  note,  a  plea  that 
"said  note  was  given  by  defendant's  in- 
testate, wholly  without  consideration."  is 
good.  Milligan  v.  Pollard,  112  Ala.  4S5, 
20  So.  620. 

Where,  in  assumpsit  on  a  note  by  the 
payee,  defendant  pleaded  "that  plaintiff 
was  not  a  bona  fide  holder  for  value," 
and  "that  the  note  was  without  consid- 
eration," and  the  first  clause  was  struck 
owt,  it  was  not  prejudicial  error;  the  lat- 


ter  clause   implying   the   former.     Cunyus 
V.  Guenther,  96  Ala.  564,  1]  So.  649. 

A  plea  by  the  acceptor  of  a  bill  of  ex- 
change that  the  drawer  requested  de- 
fendant to  accept  a  bit!  for  his  accom- 
modation, to  be  used  for  a  specific  pur- 
pose, and  with  the  understanding  that  it 
should  be  so  used,  and,  in  consideration 
of  the  promise  to  so  use  it,  he  accepted 
the  bill  in  suit,  sufficiently  shows  defend- 
ant to  be  an  accommodation  acceptor. 
Farley  Nat.    Bank  v.   Henderson,  24    So. 


428, 


(  Ala. 


Such  plea  is  not  demurrable  as  failing 
to  show  a  want  of  consideration  for  the 
acceptance.  Farley  Nat.  Bank  v.  Hen- 
derson, 24  So.  428,  118  Ala.  441. 

Not  Sufficient — A  plea  in  an  action  on 
a  note,  which  merely  states  as  a  conclu- 
sion of  the  pleader  that  defendant  does 
not  owe  the  demand  sued  on,  wit^iout 
the  statement  of  any  facts,  is  demurra- 
ble, since  it  fails  to  inform  plaintiff  of 
what  he  is  to  meet.  Scott  &  Sons 
V.  Rawls,  159  Ala.  399,  48  So.  710. 

In  an  action  on  a  promissory  note 
made  by  defendant  with  others  who  are 
not  sued,  the  plea  of  no  consideration 
to  defendant  is  demurrable,  as  it  fails  to 
negative  consideration  moving  to  de- 
fendant's co-makers.  McAfee  v.  Glen 
Mary  Coal  &  Coke  Co..  97  Ala.  709,  11 
So.  881. 

Where  it  was  averred  in  the  complaint 
that  the  defendants  signed  the  note  sued 
on  as  makers  by  agreement  with  the  pay- 
ees at  the  time  the  note  was  executed,  a 
plea  that  there  was  no  consideration 
moving  to  or  from  the  payees  of  the 
note  to  or  from  the  plaintiffs  was  bad, 
since  a  contract  may  be  supported  by  a 
consideration  moving  from  a  third  per- 
son as  well  as  from  the  promisee.  Car- 
ter V.  Long.  IBS  Ala.  280,  28  So.  74. 
§  S07  (a)  Failure  of  Consideration. 

Failure  of  consideration  must  be 
specially  pleaded.  T.  J.  Scott  &  Sons  v. 
Rawls  &  Rawls,  48  So.  710,  159  Ala.  399. 

A  plea  of  failure  of  consideration,  in 
an  action  on  a  note,  should  show  what 
the  consideration  was,  and  how  it  failed. 
Carmelich  v.  Mims,  88  Ala.  335,  6  So. 
913;  McAfee  i>.  Glen  Mary  Coal  &  Coke 
Co.,  97  Ala.  709,  11  So.  881. 

an  action  on  a  note,  by  the  trans* 
feree     against      the     maker,     defendant 
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pleaded  that  at  the  time  of  the  execution 
of  the  note  there  were  mutual  unsettled 
accounts  between  the  parties,  and  that 
the  note  was  given  to  cover  only  the  bal- 
ance that  should  be  found  due  the  payee 
on  a  settlement  of  the  accounts,  and  that 
"only  a  few  dollars  was  in  fact  due." 
Plaintiff  demurred  to  the  plea  (1)  that 
"the  maker  attempted  to  show  by  a  parol 
agreement  that  a  different  amount  was 
to  be  paid  than  that  specified  in  the  note, 
at  an  indefinite  time:"  and  (2)  that  "the 
plea  attempted  to  change  a  written  agree- 
ment by  parol  testimony."  Held,  that 
the  demurrer  was  properly  overruled. 
Baker  v.  Boon,  100  Ala.  63S,  13  So.  481. 

In  an  action  on  a  note,  a  plea  that  a 
cotton  press,  for  which  the  note  was 
partly  given,  has  never  been  delivered  to 
defendant,  is  insufficient  in  failing  to 
show  that  plaintiff  undertook  to  deliver 
the  press,  or  that  it  was  sold  by  him  to 
defendant  Maness  v.  Henry,  96  Ala.  4S4, 
11  So.  410. 

A  plea,  which  states  that  the  note  sued 
on  was  given  in  consideration  of  slaves 
sold  by  the  plaintiff  to  the  defendant  in 
1860,  is  bad  on  demurrer.  Ward  v.  Hud- 
speth, 44  Ala.  SIS. 

A  plea,  in  an  action  on  a  note,  which 
alleges  that  the  maker  purchased  certain 
property,  relying  on  the  representation  of 
the  payee  that  the  same  belonged  to  him, 
that  the  payee  did  not  own  the  property 
which  constituted  a  large  part  of  the 
value  of  the  note,  and  that  the  consider- 
ation for  which  the  note  was  given  failed, 
is  demurrable.  Noble  v.  Anniston  Nat. 
Bank,  41  So.  136,  147  Ala.  667. 

A  plea,  in  an  action  on  a  note,  which 
alleges  that  the  note  was  given  to  the 
payee  for  a  part  of  the  purchase  price  of 
property  which  he  sold  to  the  maker, 
that  the  payee  guaranteed  that  the  prop- 
erty was  of  a  specified  value,  and  that 
the  maker  would  receive  that  amount 
therefor,  and  that  he  could  not  realize 
from  the  property  such  sum,  is  demur- 
rable as  setting  up  a  plea  of  failure  of 
consideration.  Noble  v.  Anniston  Nat. 
Bank.  41  So.  136,  147  Ala.  697. 
S  MM.  Uistake,  Fraui^  or  Duress. 

See  post,  "Issues  Raised  and  Evidence 
Admissible  in  General,"  g  319   (1). 

A  plea,  in  an  action  on  bills  of  ex- 
change   by    a    transferee    thereof   against 


the  acceptor,  that  defendant  was  induced 
to  sign  the  same  by  fraudulent  represen- 
tations of  the  payee,  presents  prima 
facie  a  good  defense  and  puts  it  on  the 
transferee  to  reply  that  he  purchased  the 
bills  in  good  faith,  for  value,  before  ma- 
turity, and  without  notice.  H.  T.  Wood- 
all  &  Son  V.  People's  Nat.  Bank  of  Lees- 
burg,  Va.,  45  So.  194,  1B3  Ala.  576. 

Where,  in  an  action  on  an  accepted 
draft,  fraud  is  alleged  as  a  defense,  but 
the  facts  showing  the  fraud  are  not  set 
out,  the  plea  is  faulty,  and  subject  to  de- 
murrer.* Stouffer  V.  Smith-Davis  Hard- 
ware Co.,  194  Ala.  301,  45  So.  621. 

A  plea  alleging  that  defendant  exe- 
cuted a  note  and  mortgage  on  plaintiff's 
promise  to  loan  to  defendant,  which  he 
failed  to  do,  does  not  show  fraud  in  the 
execution  of  the  note  and  mortgage,  but 
want  of  consideration.  Lewis  v.  Simon, 
101  Ala.  546,  14  So,  331. 

In  an  action  on  a  note,  the  plea  setting 
up  false  representations  of  a  third  per- 
son as  to  the  value  of  certain  stock  in 
insurance  companies  held  demurrable. 
Miiell  V.  Farmers'  Bank  (Ala.),  61  So, 
373. 

A  plea,  in  an  action  on  a  note,  that  it 
was  given  on  a  rescission  of  a  sale  made 
ostensibly  to  plaintiff,  but  in  fact  to  one 
B.,  and  that,  after  delivery  of  the  note, 
defendant  ascertained  that  B.,  his  agent, 
was  a  party  to  the  purchase,  which  was 
thereby  fraudulent,  does  not  sufficiently 
allege  the  interest  of  B.,  and  is  demur- 
rable. Webb  V.  Ward,  2S  So.  48.  122  Ala. 
355. 

A  plea,  in  an  action  on  a  note,  which  al- 
leges that  the  maker  purchased  property 
from  the  payee  in  reliance,  on  his  repre- 
sentation that  he  was  the  owner  thereof, 
that  Che  representation  was  untrue,  and 
by  reason  of  the  untrue  statements  as  to 
the  ownership  of  the  property  for  which 
the  note  was  given  the  same  is  void,  is 
demurrable.  Noble  v.  Anniston  Nat. 
Bank,  41  So.  136,  147  Ala.  697. 

In  an  action  on  notes  of  L.,  brought 
by  an  indorsee  against  indorsers,  defend- 
ants in  one  plea  alleged  that  the  indorse- 
ments were  made  on  L-'s  promise  to  use 
them  to  redeem  certain  collaterals 
pledged  for  his  debt,  promising  to  "pay 
ofT'  the  debt  "hy  the  use  of  said  indorse- 
ments," and  to  deliver  the  collaterals  to 
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defendants;  that  L.  also  promised  to  pro- 
cure, as  further  indemnity  for  the  indorse- 
ments, the  written  guaranty  of  a  certain 
firm,  which  L,  "falsely  and  fraudulently 
assured  these  defendants"  said  firm  had 
agreed  to  make;  that  relying  on  said 
promises,  for  the  purpose  stated,  they  in- 
dorsed said  notes;  and  that  L.  fraudu- 
lently diverted  the  indorsements,  and 
failed  to  keep  said  promises.  Held,  that 
the  plea  was  bad,  in  that  it  failed  to  state 
the  facts  constituting  the  supposed  fraud 
of  L.,  or  to  show  that  defendants  were 
modation  indorsers  without  re- 
I  the  use  of  the  notes.  Bun- 
zel  V.  Maas,  32  So.  S68,  lie  Ala.  63. 

Another  plea  alleged  the  indorsement 
for  L.'s  accommodation,  and  on  his  prom- 
ise to  use  the  notes  with  the  creditor 
holding  said  collaterals,  and  on  his  prom- 
ise to  deliver  the  collaterals  so  taken  up 
to  defendants  for  their  indemnity;  that 
L.  did  not  so  use  the  notes,  but  fraudu- 
lently diverted  them,  by  discounting  them 
with  a  firm  named,  at  a  usurious  rate 
interest;  and  that  plaintiff  did  not 
quire  them  before  maturity  in  the  usual 
course    of   business.      Held    bad.    in    that 


thei 


the    I 


were  to  be  used  with  such  creditor, 
whether  by  discount  or  otherwise,  nor 
how  the  proceeds  of  the  discount  actu- 
ally made  were  used.  Bunzel  v.  Maas,  i2 
So.  S68,  116  Ala.  08. 
§  309.  IlUgality. 

A  plea  by  the  defendant,  in  an  action 
on  a  note  given  for  the  purchase  price  of 
fertilizers,  alleging  failure  to  comply 
with  Act  March  2,  1871,  requiring  the  in- 
spection, stamping,  and  branding  of  fer- 
tilizers, need  not  allege  that  the  sale  was 
made  in  this  state;  if  made  elsewhere. 
that  fact  is  matter  for  replication,  Ren- 
fro  V.  Loyd,  64  Ala.  94. 
§  310.  ■^—  Transfer   and    OwnerBhip    in 

_  Oeneral. 

See  post.  "Verification,"   §   315. 

In  GencraL — The  genuineness  of  an  en- 
dorsement of  the  note  sued  on  can  only 
be  denied  by  a  sworn  plea.  Savage  v. 
Emanuel,  26  Ala,  619,  620. 

Sufficient. — In  assumpsit  on  a  promis- 
sory note  by  an  indorsee  thereof,  a  plea 
that  plaintiff  was  not,  at  the  commence- 
ment of  the  action,   the   legal  owner  of 


the  note,  puts  in  issue  only  the  genuine- 
ness of  the  indorsement.  Agee  v.  Med- 
lock,  2S  Ala.  281. 

A  plea  to  an  action  by  an  indorsee  of 
a  note,  denying  that  the  note  is  the  prop- 
erty of  the  plaintiff,  and  asserting  it  to 
be  in  a  different  right,  is  a  plea  denying 
the  indorsement.  Frazer  v.  Brownrigg. 
10  Ala.  817. 

A  plea  averring  who  is  the  real  owner 
of  the  note  sued  iipon,  and  that  the  suit 
is  instituted  for  his  benefit,  and  pleading 
an  offset  against  him,  is  a  good  plea,  al- 
though a  different  person  is  indicated  on 
the  record  as  the  beneficiary  of  the  note 
in  suit,     Bowen  v.  Snell.  9  Ala.  481. 

Code,  §  S594,  requires  suits  upon  bills 
of  exchange  and  promissory  notes  pay- 
able at  a  bank  or  banking  house  to  be 
brought  in  the  name  of  the  person  having 
legal  title.  Held,  that  a  plea  which 
averred  want  of  legal  title  in  plaintiff, 
but  failed  to  aver  that  the  note  was  pay- 
able at  a  bank  or  banking  house,  was  not 
demurrable,  when  that  fact  appeared 
from  the  complaint.  Lakeside  Land  Co. 
V.  Dromgoole,  89  Ala.  505,  7  So.  444, 

Not  Sufficient— In  an  action  on  a  note 
by  an  assignee  thereof,  an  affidavit  ver- 
ifying a  plea,  and  reciting  that  "the  note 
was  not  at  any  time  indorsed  and  deliv- 
ered to  the  plaintiff,  nor  had  he  any  equi- 
table or  legal  interest  in  it,"  is  insufficient 
as  a  denial  of  the  factum  of  the  assign- 
ment,    Bancroft  *.  Paine,  IS  Ala.  .834. 

In  an  action  on  a  note,  a  plea  that  it 
was  received  by  plaintiff  from  the  payee 
as  collateral  for  the  payment  of  a  pre- 
existing debt,  and  that  defendant  maker 
has  paid  the  note,  without  notice  of  the 
transfer,  to  the  payee,  is  insufficient,  with- 
out negativing  the  presumption  that  the 
transfer  was  for  value.  Louisville  Bank- 
ing Co,  V.  Howard,  36  So.  207,  123  Ala. 
380.  82  Am.  St.  Rep.  126. 

Code  18B6,  S  2594,  provides  that  actions 
on  bonds  for  the  payment  of  money 
must  be  prosecuted  in  the  name  of  the 
party  really  interested,  whether  he  has 
the  legal  title  or  not,  subject  to  any  de- 
fense the  payor  may  have  had  against  the 
payee,  previous  to  notice  of  assignment 
or  transfer.  Held,  that  a.  plea  which 
averred  "that  the  note  sued  on  was  made 
payable  to  A.  or  order,  and  at  the  time 
said,  note  was  made  payable  it  was  agreed 


■/Google 


BrLLS  AND  Notes 


that  it  should  not  be  transferred  except 
to  S.,  and  afterwards,  by  consent  of  the 
parties  to  said  note,  in  pursuance  of  said 
agreement,  and  to  carry  out  the  same, 
said  agreement  •  •  •  was  indorsed  on 
said  note,  and  the  indorsement  was  made 
while  said  A.  was  still  the  owner,"  was 
demurrable,  since  it  did  not  negative  the 
fact  that  the  note  was  traded  first  to  S.. 
and  afterwards  by  him  to  plaintiff,  or 
that  plaintifl  could  maintain  a  suit  in  his 
own  name  under  the  statute.  Johnson  v. 
Washburn,  »8  Ala.  258,  13  So.  48. 

Though  such  agreement  imposed  on  A. 
a  binding  obligation  not  to  transfer  the 
note  except  to  S.,  there  was  nothing  stated 
in  the  plea  which  showed  that  defend- 
ant was  cut  out  of  any  defense,  or  other- 
wise injured,  by  A.'s  alleged  breach 
thereof.     Johnson  v.   Washburn,  68   Ala. 

358,  13  So.  48. 

§  311. Good   Faith  and  Payment  of 

Value. 

In  an  action  by  the  assignee  of  a  ne- 
gotiable note  against  the  maker,  pleas 
alleging  a  failure  of  consideration  need 
not  allege  that  plaintiff  had  notice  of 
such  facts  when  he  acquired  the  note. 
Cochran    v.     Burdick     Bros.     (Ala,),     61 

So.  29. 

A  plea  in  an  action  on  a  note  alleging 
that  it  was  a  renewal  of  one  originally 
executed  in  payment  of  a  subscription  to 
stock;  that  three  certain  persons  were  in- 
terested in  selling  said  stock;  that  one  of 
said  persons,  acting  for  himself  and  his 
associates,  induced  defendant  to  sign  said 
note,  by  representing  that  certain  other 
persons  had  agreed  to  take  a  large 
amount  of  said  stock,  that  others  had 
contracted  to  take  a  large  quantity  of  the 
product  of  the  corporation,  and  that  the 
property  of  the  corporation  was  then 
marketable;  but  that  said  representations 
were  wholly  false.  Held,  that  such  pleas, 
without  averment  of  notice  to  plaintiff  of 
the  infirmity  of  the  note,  prima  facie  pre- 
sent a  good  defense,  and  put  it  upon 
plaintifl  to  reply  that  it  purchased  the 
note  in  good  faith,  for  value,  before  ma- 
turity, without  notice  of  the  alleged 
fraud.  Alabama  Nat.  Bank  v.  Halsey,  109 
Ala.  19e,  19  So.  SS2. 

I  Hi.  — —  Presentment,     Demand,    Pro- 
test, and  Notice. 

Where    the     complaint    on    a    note   al- 


leges its  due  protest  and  notice  thereof 
to  an  indorser,  a  special  plea  by  the  lat- 
ter that  he  was  never  legally  notified  of 
the  protest  is  demurrable  where  he  also 
pleads  the  general  issue,  since,  the  al- 
legation of  notice  in  the  complaint  hav- 
ing been  necessary,  the  special  plea  was 
merely  a  repetition  of  the  plea  of  the 
general   issue.     Carter  v.    Odom,  25    So. 

774,   121    Ala.   162. 

In  an  action  on  a  note  for  the  costs  of 
protest  and  notice,  a  plea  that  protest 
was  waived  on  the  day  of  maturity,  and 
before  protest  by  the  notary,  is  demur- 
rable, since  the  term  "protest,"  in  its  pop- 
ular significance,  means  "those  acts  which 
are  necessary  to  charge  an  indorser,"  and 
with  this  significance  the  plea  is  open  to 
the  construction  that  the  alleged  waiver 
was  subsequent  in  point  of  lime  to  the 
dishonor  of  the  note.  White  v.  Keith,  97 
Ala,  668,  12  So.  611. 

§  313.         ■  Extension  of  Time  and  Agree- 
ment Not  to  Sue. 

Where  the  complaint  in  an  action 
against  the  indorsers  of  a  note  alleged 
that  the  holder  was  induced  to  delay  su- 
ing the  maker  by  the  express  promise  of 
the  indorsers  to  pay  the  note,  a  demur- 
rer to  a  plea  denying  that  there  was  any 
consideration  for  such  promise  was  prop- 
erly sustained.  Brown  v.  Fowler,  J33 
Ala.  310,  3S  So.  584. 

g  314. Payment  and  Discharge. 

In  General. — Payment  must  be  spe- 
cially pleaded.  Scott  &  Sons  v.  Rawls, 
159  Ala.  399,  48  So.  710. 

A  plea  that  the  note  was  pan  of  a  sum 
agreed  on  as  an  account  stated,  and  that 
the  amount  was  paid,  in  a  manner  set 
forth,  though  bad  for  failure  to  aver  that 
the  payment  was  made  before  the  com- 
mencement of  the  suit,  was  good  as 
against  a  demurrer  alleging  that  the  plea 
was  double,  that  it  did  not  show  the  fact 
from  which  the  indebtedness  arose,  and 
does  not  show  that  the  order  on  a  third 
person,  as  set  forth  in  the  plea,  was 
given  in  payment.  Scott  &  Sons  v. 
Rawls,  159  Ala.  399,  48  So.  710. 

Sufficient — In  an  action  on  a  note,  a 
plea  that,  since  the  execution  of  the  note. 
there  has  been  a  novation  of  the  same, 
in  that  plaintiffs  agreed  that  they  would 
release  defendants  from  their  liability, 
and  accept  a  corporation  as  their  debtor. 
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to  which  agreement  such  company  was  a 
party,  and  that  the  consideration  therefor 
was  the  fact  that  such  company  received 
and  used  the  machinery,  which  was  the 
consideration  for  the  note,  aod  got  the 
benefit  thereof,  is  sufficient.  Moragne  v. 
Richmond  Locomotive  &  Machine  Works, 
27   So.  240,   184  Ala.   937. 

In  suit  on  a  negotiable  note  by  indorsee, 
a  plea  alleging  it  was  agreed  that  it  was 
to  be  paid  by  proceeds  of  work  done,  etc., 
and  maker  paid  plaintiff  by  proceeds  of 
work  all  that  was  due  prior  to  com- 
mencement of  suit,  and  plaintiff  received 
full  benefit  thereof,  the  proceeds  being  in 
money,  constituted  a  plea  of  payment  in 
money,  the  source  from  which  it  was  de- 
rived being  immaterial.  First  Nat.  Bank 
V.  Alexander,  50  So.  45,  161  Ala.  580. 

Where  the  complaint  in  an  action  on  a 
note  claimed  $5  as  attorney's  fees,  a  de- 
murrer to  a  plea  averring  payment  of 
the  note  prior  to  the  commencement  of 
the  suit  was  properly  overruled,*  since  the 
plea  was  to  be  taken  as  affirming  a  pay- 
ment of  the  debt^  and  under  the  aver- 
ment of  the  complaint  such  fee  being  due, 
just  as  the  principal  and  interest  would 
have  been,  had  it  not  been  paid.  Rarden 
V.  Salter,  55  So.  458,  1  Ala.  App.  569. 

A  plea,  in  a  suit  on  a  note,  alleging 
that  the  defendant  had  been  garnished  in 
a  court  of  the  state  of  Louisiana,  and  a 
judgment  rendered  against  him  on  his 
answer,  condemning  the  debt  in  favor  of 
a  creditor  of  the  plaintiff,  setting  out  the 
proceedings  fully,  and  alleging  that  they 
were  conducted  according  to  the  law  of 
Louisiana,  and  that  he  had  paid,  and  sat- 
isfied the  judgment  so  rendered,  is  good. 
It  is  not  necessary  in  such  a  plea  to  al- 
lege, in  totidem  verbis,  that  the  defend- 
ant had  no  notice  of  the  transfer  of  the 
note,  when  he  answered  the  garnish- 
ment.   Mills  &  Co.  V.  Stewart,  la  Ala.  90. 

Not  Sufficient.— In  an  action  on  a  note, 
a  plea  that,  since  the  execution  and  deliv- 
ery thereof  to  plaintiff,  she  has,  without 
the  knowledge  and  consent  of  the  de- 
fendant, an  indorser,  erased  and  changed 
the  same,  for  the  purpose  of  releasing 
another  indorser,  whereby  he  was  re- 
leased, is  demurrable,  as  being  too  gen- 
eral and  indefinite.  Scharf  v.  Moore,  102 
Ala.  468,  14  So.  879. 

In   an   action    on   a    note,   a    plea    that 


plaintiff  has  released  defendant  from  all 
liability  on  the  note  is  merely  the  state- 
ment of  a  conclusion.  Maness  v.  Henry, 
96  Ala.  454,  11  So.  410. 

In  an  action  against  an  indorser,  a  plea 
setting  up  the  release  of  another  in- 
dorser, which  does  not  aver  a  considera- 
tion for  the  release,  is  demurrable. 
Scharf  v.  Moore,  108  Ala.  468,  14  So.  879. 

A  plea  alleging  that,  before  suit 
brought,  defendant  notified  plaintiffs  that 
he  demanded  a  cancellation  of  the  insur- 
ance policy  for  which  the  note  sued  oit 
was  given,  and  notified  plaintiffs  that  he 
would  not  further  abide  by  the  policy  of 
insurance,  and  returned  the  same  to 
plaintiffs,  was  bad  in  failing  to  show  ei- 
ther that  plaintiffs  agreed  to  the  cancel- 
lation of  the  policy,  or  that  defendant 
had  a  right  to  demand  the  cancellation. 
Hatcher  v.  Branch,  Powell  &  Co.,  37  So. 
690,  141  Ala.  410. 

Conceding  that  the  policy  was  re- 
turned and  the  return  accepted,  the  plea 
was  further  defective  in  failing  to  show 
the  date  of  the  return  and  acceptance,  or 
that  the.  return  was  accepted  in  extin- 
guishment of  the  note  sued  on.  Hatcher 
V.  Branch,  Powell  &  Co.,  37  So.  690,  141 
Ala.  410. 

A  plea  asserting  that  the  note  sued  on 
was  indorsed  to  the  plaintiff  by  the  payee 
for  the  sole  purpose  of  discharging  a  par- 
ticular note  made  by  him  to  a  third 
party,  and  that  the  payee,  after  the  ma- 
turity, directed  the  maker  to  pay  the 
money  to  the  third  party,  which  was 
done,  is  bad,  without  averring  that  the 
payment  was  made  to  the  third  party  in 
discharge  of  the  particular  note  which  it 
was  the  object  of  the  indorsement  to  dis- 
charge. Alsobrook  v.  Deshler,  10  Ala. 
698. 
§  316. VeriEcatioii. 

See  post,  "Evidence  Admissible  under 
Plea  or  Answer  in  General."  §  319  (3); 
"In  General,"  g  326  (1);  "Indorsement," 
S  326  (3). 

SufBciency  of  Affidavit. — If,  to  an  ac- 
tion on  a  note  made  by  their  intestate, 
administrators  plead  non  est  factum,  the 
affidavit  verifying  the  plea  may  be  upon 
the  knowledge  and  belief  of  the  adminis- 
trators.    Martin  v.   Dortch,   1   Stew.  479. 

The  oath  of  defendant's  attorney,  af- 
fixed to  a  plea,  and  sworn  to  before  the 
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clerk  of  the  court,  even  though  the  plea 
slates  in  its  body  that  "defendant,  for 
answer  to  the  complaint,  saith  that  he 
did  not  sign  the  note  sued  on,"  etc.,  and 
he  makes  oath  that  this  plea  is  true,  etc., 
is  a  sufficient  affidavit,  under  §  3379  of  the 
Alabama  Code,  providing  that  the  exe- 
cution of  an  instrument  shall  not  be  de- 
nied except  by  plea  verified  by  affidavit. 
McCoy  V.  Harrell,  40  Ala.  232. 

Under  Toulmin's  Dig.,  p.  454,  g  33, 
providing  that  no  plea  of  non  est  factum 
shall  be  admitted  unless  accompanied  by 
an  affidavit  of  its  truth,  a  plea  of  non  est 
factum  is  admissible  on  an  affidavit  stat- 
ing special  facts  from  which  the  truth  of 
the  plea  may  be  inferred.  Tindal  v. 
Bright,  Minor  103. 

Necessity  of  Verification. — The  consid- 
eration of  a  note  may  be  inquired  into 
and  impeached  without  a  sworn  plea. 
Holt  V.  Robinson,  21  Ala.  108,  107. 

In  an  action  by  an  indorsee  or  assignee 
against  the  maker,  the  indorsement  or 
assignment  can  only  be  denied  by  a 
sworn  plea.  Deshler  zr.  Guy,  5  Ala.  186; 
Frazer  v.  Brownrigg,  10  .\Ia.  817;  Agee 
V.  Medlock,  25  Ala.  281;  Savage  v.  Waishe, 
26  Ala.  619;  Smith  v.  Harrison,  33  Ala. 
706. 

A  special  plea  averring  facts  amount- 
ing to  nothing  more  than  a  denial  of  the 
execution  of  the  note  sued,  in  such  a 
manner  as  to  make  it  binding  on  the  de- 
fendant, is  bad  on  demurrer,  unless  veri- 
fied by  affidavit.  Bryan  v.  Wilson,  37 
Ala.  208. 

A  plea,  averring  that  the  plaintiff 
not  at  the  commencement  of  the  suit,  the 
legal  owner  of  the  note  sued  on  must  be 
verified  by  affidavit.  Agee  v.  Medlock, 
25  Ala.  281. 

In  assumpsit  by  the  assignee  of  a  note, 
a  plea  which  puts  in  issue  the  fact  of  the 
assignment  must  be  verified  by  affidavit, 
or  be  sworn  to  in  open  court.  Beal  v. 
Snedicor,  8  Port.  523;  Bancroft  *.  Paine. 
IS  Ala.  834. 

Under  Code  18SS,  g  3594,  providing 
that  actions  on  notes  must  be  prosecuted 
in  the  name  of  the  party  really  interested, 
the  defense  to  an  action  on  a  note  by  the 
payees  named  therein,  that  one  of  them 
has  assigned  his  interest,  can  be  made 
available  only  by  filing  a  verified  plea  de- 


nying his  interest.     Hanna  v.  Ingram,  93 
Ala.  483,  9  So.  621. 

an  action  on  a  note,  a  plea  averring 
that  the  note  sued  on  is  not  the  one 
signed  by  the  defendant  is  insufficient 
n  unverified.  Lesser  v.  Scholze,  93 
Ala.  338,  9  So.  273. 

A  plea  that  the  date  of  the  note  sued 
on  has  been  altered  must  be  verified. 
Lesser  v.  Scholze,  93  Ala.  338,  9  So.  373. 

Although  a  promissory  note  declared 
on  does  not  on  its  face  purport  to  have 
been  executed  by  the  defendant,  yet,  if 
its  execution  by  him  is  averred,  he  can 
not  deny  it,  whether  it  was  by  mark,  in- 
itial, or  other  designation,  except  by  a 
sworn  plea  under  section  2682  of  the  Re- 
vised Code.  Wimberly  v.  Dallas,  52  Ala. 
196. 

In  a  suit  by  the  holder  of  a  bill  of  ex- 
change against  the  payee  and  indorser, 
an  averment  in  the  complaint  that  the 
defendant — a  corporation — indorsed  the 
bill  by  its  president  can  not  be  objected 
to  on  demurrer;  the  allegation  must  be 
traversed  by  a  sworn  plea.  Montgom- 
ery &  E.  R.  Co.  V.  Trebles,  44  Ala.  255. 

Where,  in  an  action  against  an  ac- 
ceptor, the  plea  denies  that  the  accept- 
ance was  the  act  of  defendant,  the  plea 
must  be  supported  by  an  affidavit,  as  re- 
quired by  Aik.  St.,  p.  283.  §  137.  Mc- 
Whorter  v.  Lewis,  4  Ala.  198. 

Under  a  rule  providing  that,  when 
plaintiff  in  an  action  on  a  contract  to 
pay  money  avers  that  he  is  the  party 
really  interested  in  such  contract,  his 
right  to  maintain  the  action  shall  be  dis- 
puted only  by  plea  verified  by  affidavit, 
the  right  of  a  widow  to  sue  on  a  note 
payable  to  her  deceased  husband,  where 
she  alleges  facts  showing  her  right  to 
such  note  under  the  exemption  statute, 
can  be  disputed  only  by  verified  plea. 
Howie  V.  Edwards,  20  So.  956,  113  Ala. 
187. 

"Under  S§  1801.  1802,  Code  1896,  i(  the 
making  or  assignment  of  a  note  be  al- 
leged in  the  complaint,  or  if  it  purports 
on  its  face  to  be  signed,  neither  the  mak- 
ing nor  the  assignment  can  be  denied  ex- 
cept by  a  sworn  plea.  Alabama  Coal 
Min.  Co.  V,  Brainard,  35  Ala.  476,  480; 
Montgomery,  etc.,  R.  Co.  v.  Trebles,  44 
Ala.  265,  259;  Oxford  Iron  Co.  v.  Sprad- 
ley,  46  Ala.  98,  105;  Wimberly  v.  Dallas, 
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52  Ala.  196,  197;  LedbeUer,  etc.,  Loa 
Ass'n  V.  Vinton,  108  Ala.  644.  648.  18  Si 
693;  Carter  v.  Long,  135  Ala.  380.  200.  28 
So.  74."  Imernalional  Harvester  Co.  :■ 
Gladney,  157  Ala.  548,  47  So.  733. 

In  a  suit  by  an  indorsee  of  a  bill,  a  plea 
denying  that  the  plaintiff  is  the  sole 
owner,  and  alleging  that  the  bill 
by  an  association  of  individuals  of  whom 
the  plaintiff  is  one,  must  be  verified  by 
affidavit.    Tarver  v.  Nance,  5  Ala.  712. 

Administrators  who  plead  non  est  fac- 
tum lo  an  action  on  the  note  made  by 
their  intestate  must  verify  the  plea  by 
affidavit.     Martin  v.  Dortch, 

Under  Code,  §  1801.  providing  that 
pleas  denying  the  execution  or  assign- 
ment of  any  instrument  in  writing  which 
is  the  subject  of  suit  mus 
plaintiff's  ownership  of  the 
must  be  denied  by  a  sworn  plea,  and  can 
not  be  raised  on  demurrer,  Henderson 
V.  J.  B.  Brown  Co.,  38  So.  79,   125  Ala. 

566. 

Code,  §  3037.  requiring  a  denial   of  tht 


)  be  ^ 


rified 


by  aflidavil,  applies  to  a  note  which  pu: 
ports  to  be  signed  by  the  maker's  mark 
only,  and  is  not  attested  by  witnesses. 
Walker  v.  Bentley,  64  Ala.  93. 

Verification  Not  Required. — A  plea  by 
the  acceptor  of  a  bill  of  exchange  that 
the  drawer  requested  defendant  to  accept 
for  his  accommodation  and  for  a  speciBc 
purpose  need  not  be  verified  by  affidavit. 
Farley    Nat.    Bank  v.   Henderson.  34   So. 

428,   118  Ala.  441. 

Where,  in  an  action  on  a  promissory 
note  by  the  indorsee  against  the  maker. 
the  defense  set  up  is  a  want  of  legal  title 
in  the  plaintiff,  a  plea  verified  by  affida- 
vit is  not  necessary,  but  evidence  appro- 
priate to  the  issue  may  be  introduced 
under  the  plea  of  nonassumpsit.  Birch 
V.  Tillotson,  16  Ala.  387. 

Rules  of  Evidence  Not  Affected  by  Ver- 
ificadon. — Under  circuit  court  role  39 
(Code  1996.  p.  1200).  providing  that, 
when  an  action  is  brought  by  the  assignee 
or  indorsee  of  a  contract  for  the  pay- 
ment of  money,  the  interest  of  plaintiff 
in  such  a  contract  and  his  right  to  main- 
tain the  action  shall  not  be  disputed,  ex- 
cept by  a  verified  plea,  the  filing  of  a 
verified   plea    denying   plaintiffs   right    to 


action  on  a  note  does  not 
change  any  rule  of  evidence  or  impose  on 
plaintiff  any  greater  or  less  burden  of 
proof  than  in  other  cases.  Hughes  v. 
Black  (Ala.),  39  So.  984. 

The  rule  of  practice  adopted  at  the 
January  term,  1863,  which  provides  that, 
in  an  action  "by  any  transferee,  assignee, 
or  indorsee,  the  plaintiff  shall  not  be  re- 
quired 10  prove  his  interest  in  the  cause 
of  action,  unless  the  same  is  put  in  issue 
by  plea,  verified  by  affidavit,"  doea  not 
change  any  rule  of  evidence,  nor  relieve 
the  plaintiff,  when  such  sworn  plea  is 
filed,  from  the  necessity  of  proving  his 
cause  of  action  as  before.    Jarrell  v.  Lillie, 

40    .\la.    B71. 

Effect  of   Abieace   of   Verification. — A 

plea  that  the  plaintiff  is  not  owner  of  the 
note  sued  on,  if  not  verified  by  affidavit, 
is  bad  on  demurrer,  in  Alabama.  Jen- 
nings f.   Cummings,  9   Port.   309. 

verified  plea  is  filed  denying  plaintiffs 
title,  it  is  subject  to  a  motion  to  strike. 
Slouffer  i:  Smith-Davis  Hardware  Co.,  45 
So.  631.  154  Ala.  301. 

Under  statutes  relating  to  practice  in 
actions  on  written  instruments,  it  is  not 
necessary  for  plaintiff  to  prove  the  exe- 
cution of  a  promissory  note,  unless  its 
execution  is  denied  under  oath.  Tusca- 
loosa Cotton  Seed  Oil  Co.  v.  Perry,  85 
Ala.  158,  4  So.  635. 

The  note  sued  on  purporting  to  have 
been  signed  by  defendant  is  by  provisir"! 
of  Code  1907,  g  3967,  embracing  all  writ- 
ten instruments,  admissible  without  proof 
of  its  execution,  in  the  absence  of  sworn 
plea  denying  its  execution.  Stone  ti. 
Goldberg,  6  Ala.  App.  2i9,  60  So.  744. 

In  a  suit  on  a  promissory  note,  where 
the  only  pleas  were  the  general  issue  and 
that  there  was  no  consideration  for  the 
note,  .it  was  properly  admitted  in  evidence 
over  the  objection  that  attesting  wit- 
nesses were  not  called  or  their  absence 
accounted  for.  in  view  of  Code  1896,  g 
1801,  providing  that  a  written  instrument. 
the  foundation  of  a  suit,  purporting  to  be 
signed  by  the  defendant,  must  be  admitted 
in  evidence  without  proof  of  its  execu- 
tion, unless  the  execution  is  denied  by 
verified  plea.  Gates  v.  Morton  Hardware 
Co.,  40  So.  509,  146  Ala.  693. 

plaintiff,  in  an  action  on  a  bill 
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of  exchange,  avers  that  he  is  the  owner 
by  indorsement,  and  his  ownership  is  not 
denied  under  affidavit,  as  provided  by 
Code  1888,  S  3770,  it  Is  proper  to  admit 
the  bill  in  evidence,  though  it  shows  an 
indorsement  by  plaintiff  to  a  third  per- 
son. Manning  v.  Maroney,  87  Ala.  563, 
6  So.  343.  13  Am.  St.  Rep.  67. 

When  an  indorsement  is  alleged,  which 
the  defendant  fails  to  controvert  by  a 
sworn  plea,  if  the  signature  of  the  de- 
fendant appears  upon  the  note  which  is 
averred  to  be  an  indorsement,  the  note 
must  be  allowed  to  go  to  the  jury,  with- 
out proof  that  such  signature  was  de- 
signed to  pass  title.  Bragg  v.  Nail,  14 
Ala.  619. 

Under  Code,  §  1801.  which  requires  that 
the  denial  of  execution  of  a  written  in- 
strument which  is  the  foundation  of  the 
suit  must  be  verified,  where  the  complaint 
averred  that  the  defendants  signed  their 
names  on  the  back  of  the  note  sued  on 
as  makers  in  accordance  with  an  agree- 
ment with  the  payees,  and  the  plea  filed 
thereto  was  not  under  oath,  the  defend- 
ants were  not  entitled  to  show  that  they 
signed  the  note  otherwise  than  as  mak- 
ers. Carter  v.  Long,  28  So.  74,  135  Ala. 
280. 

By  provision  of  Code  1907,  g  3968,  em- 
bracing all  written  contracts,  the  note 
sued  on,  purporting  to  have  been  signed 
by  defendant,  is,  in  the  absence  of  sworn 
plea  impeaching  its  consideration,  prima 
facie  evidence  of  sufficient  consideration. 
Stone  f.  Goldberg,  6  Ala.  App.  349,  60 
So.  744. 

In  Alabama,  in  an  action  on  a  note,  the 
burden  of  showing  a  consideration  for  the 
note  can  not  be  thrown  upon  the  plain- 
tiff except  by  a  sworn  plea.  A  mere  plea 
denying  consideration  is  not  sufficient. 
Parkman  v.  Ely.  5  Ala.  346. 

It  is  not  necessary,  in  an  action  upon 
the  indorsement  of  a  bill  single,  for  the 
indorsee  to  prove  the  consideration  which 
moved  from  him  to  the  indorser.  The 
statute  makes  the  writing  evidence  of  the 
debt  or  duty,  and  requires  the  defend- 
ant to  deny  it  by  plea,  supported  by  affi- 
davit; and  this  although  the  paper  in- 
dorsed was  not  negotiable  at  common 
law,  and  the  indorsement  was  made  in 
another  state.  Miller  v.  Mclntyre,  9  Ala. 
638. 


§  316.   Replication  or  Reply  and  Subae- 
quetit  Pleadings. 
In  General — The  maker  of  a  note  sued 
lereon   by    its   assignee    having   pleaded 
any  defense  valid  against  the  payee,  plain- 
tiff, desiring  to  invoke  the  aid  of  the  law 
merchant,   must   do   so   by   special   repli- 
cation.    Stone   V.    Goldberg   &   Lewis,    6 

Ala.  App.  349,  60  So.  744. 

Where  counts  of  the  complaint  averred 
that  the  notes  were  negotiable,  replica- 
tions to  pleas,  in  so  far  as  they  answer 
such  counts,  need  not  aver  that  the  notes 
were  negotiable  or  commercial.  Mer- 
chants' Nat.  Bank  of  La  Fayette,  Ind.  v. 
Norris,  51  So.  15,  163  Ala.  481. 

In  a  suit  on  a  note,  plaintiff  must  aver 
that  he  is  a  purchaser  without  notice,  and 
the  fact  is  properly  pleaded  in  his  replica- 
tions to  defendant's  pleas.  Slaughter  v. 
First  Nat.  Bank,  109  Ala.  157,  19  So.  430. 

In  an  action  against  O.  &  B.  on  notes 
in  which,  as  alleged,  they  had  waived  their 
rights  of  exemption,  B.'s  plea  of  non  est 
factum  was  confessed  by  plaintiff,  who 
attempted  to  avoid  it  by  replying  that, 
though  B.  had  not  authorized  the  mak- 
ing of  the  notes,  he  had  subsequently  rat- 
ified them,  by  promising  payment.  To 
this  replication  B.  rejoined  that  after  the 
execution  of  the  notes  he  neither  signed, 
nor  authorized  the  signing  of,  any  writing 
waiving  his  right  of  exemption;  and  on 
such  rejoinder  plaintiff  took  issue,  instead 
of  demurring  thereto.  Held,  that  proof 
of  the  rejoinder  ehminated  the  replication, 
leaving  the  case  to  stand  on  the  plea  of 
non  est  factum,  confessed  without  avoid- 
ance, entitling  defendant  to  a  verdict. 
Brown  v.  Bamberger,  110  Ala.  342,  20  So. 

In  a  suit  on  a  note,  where  plaintiff  joins 
issue  on  defendant's  pleas  of  breach  of 
warranty,  failure  of  consideration,  fraud, 
and  others,  he  thereby  waives  the  protec- 
tion of  the  law  merchant,  and  the  issues 
must  be  submitted  to  the  jury.  Slaughter 
V.  First  Nat.  Bank.  109  Ala.  1S7,  19  So. 
430. 

To  a  plea  of  non  est  factum  in  an  action 
on  a  negotiable  note,  plaintiff  replied  that 
the  plea  was  based  on  an  alleged  mate- 
rial alteration,  and  then  averred  facts  to 
avoid  its  effect.  Held,  not  an  admission 
that  the  note  was  altered,  but  that,  if  it 
was,    that    fact    was     not  a  defense,    as 
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against  plaintiff.  Holmes  v.  Bank  of  Ft. 
Gaines,  24  So.  950,  120  Ala.  493. 

Sufficient. — In  an  action  on  a  note, 
where  special  pleas  had  been  filed,  setting 
up  failure  of  consideration,  want  of  con- 
sideration, payment,  and  fraud  in  pro- 
curing the  execution  of  the  note,  a  repli- 
cation that  plaintiS  purchased  the  note 
for  a  valuable  consideration,  that  he  was 
induced  to  purchase  the  same  by  assur- 
ances made  him  by  defendant  that  the 
note  was  all  right,  and  would  be  paid, 
and  that,  if  the  statements  in  the  special 
pleas  were  true,  plaintiff  was  ignorant  of 
them  at  the  time  he  made  the  purchase, 
is  not  demurrable  as  constituting  no  an- 
swer to  the  special  pleas.  Kimball  v. 
Penney,  SS  So.  S9e,  117  Ala.  845. 

In  an  action  on  a  note  in  which  defend- 
ant pleaded  that  the  note  was  given  for 
a  premium  on  life  insurance  policies  is- 
sued by  an  association  of  which  plaintiff 
was  agent,  and  that  plaintiff,  before  the 
execution  of  the  note,  made  certain  false 
representations  as  to  the  policies,  the 
plea  sufficiently  showed  that  plaintiff  was 
a  party  or  privy  to  the  policies,  so  that 
a  replication  that  defendant  was  estop- 
ped from  pleading  such  false  representa- 
tions by  a  provision  in  the  application 
that  no  statement  made  by  the  person  so- 
liciting the  application  should  be  binding 
on  the  association  unless  reduced  to  writ- 
ing and  presented  to  its  officers,  was  not 
objectionable  for  failure  to  show  plain- 
tifTs  privity  to  the  contract.  Blanks  V. 
Moore,  36  So.  783,  139  Ala.  6S4. 

Special  pleas  in  an  action  on  a  note  set 
up  that  the  payee  was  a  foreign  corpora- 
tion, which  had  not  performed  the  con- 
ditions required  by  Const.,  art.  14,  g  4, 
and  Code,  §  1209,  before  business  could 
be  done  in  the  state;  and  replications 
were  filed  confessing  the  facts  so  pleaded, 
but  alleging,  in  avoidance,  that  the  con- 
sideration of  the  note  was  the  purchase 
by  defendant  from  a  foreign  corporation 
of  certain  articles  of  interstate  commerce. 
Held  that,  since  the  replication  merely 
set  up  facts  relied  on  as  an  answer  to  the 
plea,  there  was  no  departure  from  the 
theory  of  the  complaint,  which  contained 
no  allegation  as  to  interstate  commerce. 
Culberson  v.  American  Trust  &  Banking 
Co.,  107  Ala.  457,  19  So.  34, 

Where  the  complaint  alleged  ownership 


of  the  note  in  suit,  and  the  plea  denied 
the  same,  a  replication  alleging  that  plain- 
tiffs indorsed  the  note  for  defendant;  that 
the  note  was  delivered  to  a  certain  firm, 
under  an  agreement  that  it  should  not  be 
negotiated,  and  that,  if  defendant  failed 
to  pay  the  same,  plaintiffs  were  first  to 
exhaust  their  remedies  utider  said  note 
and  the  securities  pledged  by  defendant 
as  collateral  thereto,  and  that,  if  there 
should  be  a  balance  due,  plaintiffs  were 
to  pay  the  same;  that  defendant  failed 
to  pay  said  note;  and  that  said  firm  be- 
fore the  commencement  of  the  action  re- 
delivered said  note  and  securities  to  plain- 
tiffs— did  not  constitute  a  departure  from 
the  complaint.  Berney  v.  Steiner,  lOS 
Ala.  Ill,  19  So.  806. 

Not  Sufficient.— Where  the  replication 
sets  out  that  the  note  in  controversy  was 
purchased  for  a  valuable  consideration, 
and  in  reliance  on  statements  made  by 
defendant,  a  rejoinder  that  said  state- 
ments, if  made  by  defendant,  were  made 
under  an  erroneous  impression  as  to  the 
amount  of  the  note,  and  that  the  note 
was  purchased  with  full  knowledge  of  all 
the  facts,  and  at  a  greatly  reduced  rate; 
after  it  was  due  and  payable,  and  that  the 
contract  set  out  in  the  replication  was 
void  because  not  in  writing,  signed  by  de- 
fendant, is  insufficient.  Kimball  v.  Pen- 
ney, 22    So.   899,    117   Ala.  24S. 

In  a  suit  by  the  indorsee  against  the  in- 
dorser  of  a  bill,  where  the  latter  denies 
demand  and  notice,  a  replication  that  the 
indorser  was  the  real  debtor,  the  consid- 
eration being  goods  sold  to  him,  is  in- 
sufficient, in  that  it  does  not  negative  the 
presumption  that  the  bill  was  given  to 
the  indorser,  who  was  the  payee,  for  a 
debt  due  him  by  the  drawer,  or,  in  other 
words,  it  does  not  show  that  the  bill  was 
accommodation  paper.  Boiling  v.  Mc- 
Kenzie,  89   Ala.  470,  7   So.  658. 

Where,  in  an  action  on  a  bill  against 
the  indorser,  the  latter  denies  demand 
and  notice,  a  replication  averring  that, 
with  knowledge  of  the  want  of  demand 
and  notice,  the  indorser  promised  to  pay 
the  bill,  is  insufficient,  without  alleging 
that  such  promise  was  made  before  suit 
brought.  Boiling  v.  McKenzie,  89  Ala, 
470,  7   So,  658. 

Where,  in  a  suit  against  an  indorser  of 
a  bill  of  exchange,  the  complaint  simply 
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averred  nonpayment  and  notice,  and  no- 
tice was  denied,  a  replication  that  defend- 
ant was  the  real  debtor,  "owing  the  debt 
represented  by  the  bill  of  exchange,  the 
consideration  thereof  being  goods  and 
merchandise  sold  by  plaintiffs  to  defend- 
ant," is  a  departure,  and  a  demurrer 
thereto  was  properly  sustained.  Boiling 
f.  McKenzie,  89  Ala.  470,  7  So.  65B. 

§  317.  Amended  and  Supplemental  Plead- 
ings. 

In  Geaeral. — In  an  action  on  a  note  by 
the  payee,  where  only  the  general  issue 
has  been  filed,  it  is  in  the  discretion  of  the 
court  to  deny  defendant's  request,  made 
during  the  trial,  to  file  a  plea  denying 
plaintiffs  title,  so  as  to  allow  the  intro- 
duction of  an  indorsement  on  the  note 
by  payee  to  a  third  party.  Anniston  v. 
Pipe  Worlcs  v.  Mary  Pratt  Furnace  Co., 
94  Ala.  606,  10  So,  259. 

Proper  Amendments. — To  an  original 
complaint  on  a  promissory  note,  in  the 
form  prescribed  by  Code.  p.  701.  Form 
No.  4,  an  amendment  setting  out  the  in- 
strument in  full,  in  form  a  promissory 
note,  with  express  conditions,  and  aver- 
ring that  the  conditions  had  not  happened, 
i;  proper.  Dowling  v.  Blackman,  70  Ala. 
a03. 

In  an  action  on  a  note,  the  complaint 
may  be  amended  by  adding  averments 
that  plaintiff  sues,  not  as  payee,  but  as 
assignee  and  owner.  Long  v.  Patterson. 
91  Ala.  414. 

In  an  action  on  a  promissory  note, 
payable  to  a  third  person  as  guardian  of 
the  plaintiff,  if  the  complaint  does  not 
show  that  the  note  is  the  property  of  the 
plaintiff  the  defect  may  be  remedied 
(Rev.  Code,  §  8809)  by  amendment  Rob- 
inson *.  Darden,  50  Ala.  71, 

Where  a  complaint,  in  an  action  on  a 
note,  did  not  allege  to  whom  the  note 
was  payable,  an  amendment  averring 
that  it  was  made  payable  to  a  certain 
person  who  had  assigned  it  to  the  plain- 
tiff may  properly  be  allowed.  Ricketts  v. 
Weeden,  64  Ala.  548. 

In  an  action  against  an  administrator, 
the  complaint  set  forth  a  promissory 
note  made  by  "him,"  Held,  that  the  com- 
plaint might  be  amended  by  striking  out 
"him"  and  inserting  the  name  of  the  in- 
testate, even   after  the  argument    to  the 
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jury  had  commenced.     Burch  v.  Taylor, 
3a  Ala.  26. 

In  an  action  against  two  defendants  on 
notes  alleged  to  have  been  made  by 
"him,"  it  was  not  error  to  allow  plaintiff 
to  amend  by  inserting  in  lieu  of  the  word 
"him"  the  word  "them."  Thompson 
Foundry  &  Machine  Works  v.  Glass,  33 
So.  811,  136  Ala.  648. 

In  a  suit  by  the  indorsee  against  the 
maker  of  a  note,  where  the  count  al- 
leged the  assignment  to  have  been  before 
the  date  of  the  note  it  may  be  amended 
by  the  indorsement  of  the  writ.  Davis 
*.  Chester,  Minor  385. 

Where  the  original  complaint  in  an 
action  contains  a  single  count  seeking 
to  recover  upon  a  promissory  note,  which 
is  averred  to  contain  a  waiver  of  exemp- 
tions and  a  promise  to  pay  reasonable 
attorney's  fees,  it  is  permissible  to  amend 
the  complaint  by  adding  a  second  count, 
which  seeks  to  recover  upon  a  prom- 
issory note,  without  the  conditions  as 
alleged  in  the  original  complaint;  such 
amendment  not  being  the  substitution  of 
an  entirely  new  cause  of  action.  Tan- 
scott  V.  Gibson,  30  So.  23,  129  Ala.  503. 

Amendment  of  complaint  alleging  that 
the  notes  sued  on  were  made  payable  to 
plaintiff,  so  as  to  declare  that  they  were 
made  payable  to  others,  but  were  the 
property  of  the  plaintiff,  does  not  set  up 
a  new  cause  of  action;  and  does  not  give 
defendants  the  absolute  right  to  file 
during  the  trial  the  additional  plea  of 
usury.  Lytic  V.  Bank  of  Dothan,  26  So. 
6,   121  Ala.  215. 

Not  Proper  Amendments, — It  is  not 
error  to  refuse  to  allow  a  complaint  in  a 
single  count  on  a  note  to  be  amended  by 
the  additioi*  of  counts  on  an  account 
stated,  and  for  goods  sold  and  delivered, 
where  the  record  does  not  show  that  the 
common  counts  were  not  intended  to 
represent  different  causes  of  action.  Ma- 
han  V.  Smitherman,  71  Ala.  563. 
§  318.  Setting  Out,  Aimexing,  Filing,  or 
Production  of  Instrument,  and  Pro- 
fert  and  Oyer. 

Where  the  plaintiff  declares  in  one 
count  upon  several  notes,  it  is  not  indis- 
pensable to  his  right  to  recover  that  he 
should  produce  them  all  at  the  trial,  but 
he  may  claim  a  verdict  upon  so  many  as 
he  adduces.    Bird  v.  Daniel,  9  Ala.  302. 
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§  318.   Issues,  Proof,  and  Variance. 
§    310  (1)    Issues  Raised    and     Evidence 
Admissible  in  GeneraL 

See  ante,  "Verification,"   S   315. 

Where  the  issue  is  whether  the  place 
of  payment  was  inserted  in  a  note  after 
delivery,  evidence  that  other  notes  exe- 
cuted by  other  persons  to  the  same 
payee  were  left  blank  as  to  the  place  of 
payment  is  iiiadmissible.  Winter  v. 
Pool,  100  Ala,  503,  14  So.  4 


Wher 


inder 


seal,  the  complaint  described  the  notes 
as  payable  to  a  third  person,  and  alleged 
that  they  had  been  duly  transferred  to 
plaintiR,  and  there  was  no  plea  denying 
their  execution  or  indorsement,  or  aver- 
ring that  they  were  not  the  property  of 
plaintiff,  their  exclusion  as  against  the 
objections  that  they  were  not  properly 
transferable,  and  that  the  legal  title 
thereto  remained  in  the  third  person, 
was  erroneous,  under  Code  1896,  §§  1801, 
180a.  providing  that  the  denial  of  the  ex- 
ecution or  assignment  of  an  instrument 
sued  on  must  be  verified.  International 
Harvester  Co.  v.  Gladney,  47  So.  733,  157 
Ala.  548. 


In  i 


I   the 


form  of  a  note,  where  the  only  claim  to 
recover  for  an  attorney's  fee  was  under 
the  instrument,  which  was  not  admissible 
in  evidence,  because  not  legally  executed, 
testimony  as  to  what  was  a  reasonable 
attorney's  fee  was  properly  excluded. 
Penton  v.  Williams,  51  So.  35,  163  Ala. 

603. 

The  defense  that  the  intestate  ar- 
ranged with  the  holder  of  the  note  for  an 
extension  of  the  time  of  payment  is  not 
available  as  a  defense  when  it  is  not  set 
up  by  plea,  Tuscaloosa,  et*.,  Oil  Co.  v. 
Perry,  85  Ala.  158,  4  So.  635,  636. 

A  plea,  of  a  drawer  of  a  bill  of  ex- 
change accepted  by  L.  &  Co.,  alleging 
that  she  drew  the  bill  to  secure  a  debt 
of  her  husband,  L,,  does  not  on  its  face 
show  that  she  drew  the  bill  to  secure  L. 
&  Co.,  and  that  she  is  estopped  to  as- 
sert that  her  husband  was  the  sole  pro- 
prietor of  the  firm  of  L.  &  Co.;  and  hence 
the  issue  of  such  estoppel  can  be  raised 
only  by  replication,  and  not  by  demur- 
rer. First  Nat.  Banit  v.  Leland,  122  Ala. 
289,   25   So.    195. 

Where  an  action  is  brought  upon  the 


indorsement  of  a  promissory  note,  the 
plaintiffs  right  to  recover  can  not  be 
made  out  by  proof  of  a  fraudulent  con- 
cealment or  misrepresentation  by  the  in- 
dorser  in  respect  to  the  ability  of  the 
maker  to  pay.  To  make  such  a  fraud 
available  as  a  ground  of  action,  it  must 
be  specifically  declared  on  in  a  suit 
brought  by  the  party  defrauded.  Branch 
Bank  at  Montgomery  v.  Gaffney,  9  Ala. 

153. 

§    319    (S)      Evidence     Admissible  under 
Declaration  or  Con4>Iaint 

Facts  which  excuse  demand  and  notice 
may  be  proved,  in  an  action  against  an 
indorser,  under  a  declaration  in  the  usual 
form.     Kennon  v.  McRae,  7  Port.  175. 

In  an  action  on  a  bill  of  exchange  by 
an  indorsee  against  the  acceptor,  under 
a  general  replication  to  the  pleas  of  non 
assumpsit,  fraud,  and  want  or  failure  of 
consideration,  the  plaintiff  can  not  ad- 
duce evidence  showing  that  he  is  an  in- 
nocent holder  for  value,  but  is  confined 
to  evidence  negativing  the  pleas,  Tram- 
mell  V.  Hudmon,  56  Ala.  235. 
g  319  (3)  Evidence  Admissible  under 
Plea  or  Answer  in  GeneraL 

In  an  action  on  a  note  alleged  to  have 
been  executed  by  plaintifTs  intestate  for 
defendant's  accommodation,  the  defense 
that  the  intestate  arranged  with  the 
holder  for  an  extension  of  time  is  not 
available  unless  pleaded.  Tuscaloosa 
Cotton-Seed  Oil  Co.  v.  Perry.  89  Ala.  158, 
4  So.  635. 

Evidence  that  the  payee  of  a  note  was 
insane  at  the  time  he  transferred  the 
same  to  plaintiff  is  competent  under  a 
sworn  plea  denying  that  plaintiff  was  the 
party  really  interested  in  the  note  sued 
on.  Walker  *.  Winn,  39  So.  12,  142  Ala. 
560,  110  Am.  St.  Rep.  50. 

Where,  in  an  action  on  a  note,  defend- 
ant pleaded  in  bar  a  contract  whereby 
he  was  entitled  to  return  the  piano  for 
which  the  note  was  given,  that  plaintiff 
had  declined  to  receive  it,  and  that  de- 
fendant was  ready  to  deliver  it  to  him, 
and  the  execution  of  the  contract  was 
not  denied  by  verihed  replication,  it  was 
error  to  exclude  proof  of  defendant's 
offer  and  readiness  to  deliver  the  piano 
to  plaintiff.  Alley  v.  Jesse  French  Piano 
Sc  Organ  Co.,  42  So.  623,  148  Ala.  303. 
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Defendants  rented  lands  from  plain- 
tifis  for  a  year,  entered  into  possession, 
and  remained  undistributed,  executing  to 
plaintiffs,  individually,  a  note,  stating 
that  it  was  given  for  rent  of  certain  de- 
scribed lands.  Held  that,  under  plea  de- 
nying plaintifTs  ownership  of  the  note, 
defendants  might  show  by  parol  that 
plaintiffs  had  been  school  trustees  of  a 
fractional  township  in  which  the  lands 
(which  were  the  sixteenth  section  school 
lands)  were  situated,  and  that  before  the 
renting,  but  unknown  to  the  parties,  who 
contracted  under  the  common  mistake 
that  plaintiffs  were  still  school  trustees, 
the  legislature  had  incorporated  the 
lands  into  another  township,  the  trustees 
of  which  claimed  the  debt.  Borland  v. 
Box,  63  Ala.  87. 

The  defendant  may  contest  the  au- 
thority of  the  plaintiff  to  sue  on  a  prom- 
issory note,  upon  which  action  is  brought. 
under  a  plea,  upon  which  issue  is  joined. 
that  the  plaintiff  is  not  the  legal  holder 
of  such  note.  Bryant  V.  Owen,  2  Stew. 
&  P.  134. 

Under  a  plea,  by  the  maker  of  a  note, 
that  it  was  procured  by  false  and  fraudu- 
lent representations  of  the  payee,  it  is 
error  to  admit  evidence  showing  he  made 
like  representations  to  a  third  party. 
Bomar  v.  Rosser,  123  Ala.  641,  36  So.  510. 

§  319  (4)  Evidence  Admissible  under  Plea 
of  Non  Est  Pactum. 


In  an  action  on  a  note,  a  special  plea 
of  non  est  factum,  alleging  a  material  al- 
teration admits  the  execution  of  the  note, 
so  that  it  may  be  admitted  in  evidence 
without  preliminary  proof  of  its  execu- 
tion.  Brown  v.  Johnson  Bros.,  13S  Ala. 
608,   33    So.   6B3. 

Under  plea  of  failure  and  want  of 
consideration,  it  may  be  proved  that  a 
note  sued  on,  though  absolute  in  its 
terms,  was  given  as  an  indemnity  to  the 
plaintiff  against  loss  as  surety.  Laroqen 
V.  Russell,  7  Ala.  798. 

Since  the  adoption  of  the  Code,  the  dc' 
fense  of  fraud  is  available,  under  the  pie: 
of  set-off,  to  a  note  given  for  the  purchase 
money  of  land.  Kaiinady  *.  Lambert,  37 
Ala.   67. 

In  an  action  on  a  promissory  note  by 
an  assignee  against  the  maker,  the  lat- 
ter may  show,  under  a  plea  of  payment. 


that  judgment  was  rendered  against  him 
as  garnishee  for  the  amount  of  the  note, 
as  debtor  of  one  to  whom  the  note  had 
been  transferred,  and  that  he  had  paid 
such  judgment,  to  prove  which  defense 
the  record  of  the  garnishment  suit,  to- 
gether with  parol  proof  of  payment  of 
the  judgment  and  transfer  of  the  note, 
is  admissible.  Ross  v.  Pitts,  39  Ala.  606. 
In  an  action  on  a  note  made  for  the 
purchase  money  of  lands,  where  plaintiff 
consents  to  receive  pleas  stated  on  the 
papers  as  "failure  of  consideration;  fraud- 
ulent representation,  by  which  defendant 
was  induced  to  make  the  purchase,"  and 
merely  denies  their  truth  by  replications, 
on  which  issues  are  submitted  to  the 
jury,  it  will  be  intended  that  the  defenses 
were  open  to  defendant,  and  that  the 
pleas  severally  alleged  such  facts  as  es- 
tablished them;  therefore  evidence  on  the 
part  of  defendant  which  does  not  sup- 
port such  issues  must  be  rejected. 
Knight  V.  Turner,  11  Ala.  636. 

§  318  <S)  Evidence  Admissible  under 
General   Issue. 

Evidence  that  the  plaintiff,  in  an  ac- 
tion on  3  note,  is  not  the  owner  of  the 
note,  may  be  given  under  the  general 
issue.     Evans  v.   Gordon.  8   Port.   143. 

In  assumpsit  on  a  promissory  note  by 
the  indorsee  against  the  maker,  want  of 
legal  title  in  the  plaintiff  may  be  shown 
under  the  plea  of  nonassumpsit.  Birch 
V.  Tillotson,  16  Ala.  387. 

In  assumpsit  by  the  indorsee  of  a 
promissory  note,  the  fact  that  plaintiff  is 
not  the  owner  of  the  note  is  not  a  good 
defense  under  the  general  issue.  Agee 
V.   Medlock.  25  Ala.  281. 

In  an  action  on  a  note  given  for  the 
purchase  money  of  land,  a  promise  by 
the  vendor  to  cancel  and  destroy  the 
note,  in  consideration  of  the  fact  that  the 
land  was  subject  to  overflow,  when  he  had 
represented  that  it  was  not,  is  available 
as    a    defense    under    the    general 


Kannady  v.  Lambert,  37  Ala.  67. 
!  In  an  action  on  a  note  for  the  costs 
of  protest  and  notice,  evidence  of  waiver 
of  protest  and  notice  before  maturity  is 
not  admissible  under  a  general  denial. 
White  V.  Keith,  97  Ala.  668,  12  So.  611. 
The  fact  that  a  signer  of  a  note  is  a 
surety  of  one  of  the  other  signers  is  not 
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available  under  a  plea  of  general  issue; 
there  being  nothing  on  Ihe  face  of  the 
note  to  show  ihe  relations  between  the 
signers.     Sherrer  *.    Enterprise    Banking 

Co.,    160   Ala.    329,    49    So.    779. 

Where  the  defense  that  a  note  was 
given  for  a  gambling  consideration  is  re- 
lied upon,  it  must  be  pleaded  specially, 
when  the  note  is  in  the  hands  of  an  in- 
dorsee. Baldwin  v.  Brogden,  2  Stew.  9. 
§  SIS  <6)  Matters  That  Must  Be  Proved. 

Where,  in  assumpsit  against  tile  maker 
of  a  note,  the  plaintiffs  note  was  offered 
in  evidence  under  a  general  plea  of  set- 
off, it  was  necessary  to  prove  its  execu- 
tion.   Taylor  v.  Morgan,  6  Ala.  893. 

The  fact  that  a  lease,  not  alleged  in 
the  complaint  in  an  action  on  rent  notes, 
is  alleged  in  the  replication  as  a  part  of 
the  same  transaction  as  the  making  of 
the  notes,  does  not  make  it  admissible 
without  proof  of  its  execution,  as  it  was 
not  made  Ihe  foundation  of  the  suit. 
Thompson  Foundry  &  Machine  Works 
V.  Glass,  136  Ala.  648.  33  So.  811. 

The  general  issue  merely  throws  upon 
the  plaintiff,  in  an  action  by  an  indorsee 
against  an  indorser,  the  burden  of  prov- 
ing that  execution  against  the  maker  is 
unsatisfied,  under  the  statute.  Wood- 
ward V.  Harbin,  4  Ala.  S34. 


Whei 


:  the  a 


was  not  verified,  and  there  was  no  plea 
denying  the  execution  of  the  note,  or  that 
the  same  had  been  materially  altered 
since  its  execution,  an  objection  to  the 
introduction  of  the  note  in  evidence  on 
the  ground  that  defendant  had  not  exe- 
cuted it,  and  that  it  had  been  altered  in 
a  material  respect,  was  not  sustainable. 
Noble  V.  Gilliam,  136  Ala.  618,  33  So. 
6S1.  On  this  point  the  court  cites  the 
following  cases:  Dreyspring  v.  Loeb,  119 
Ala.  282,  24  So.  734;  Henderson  v.  Brown 
Co.,  125  Ala.  566,  567,  28  So.  79;  Smith 
V.  Hiles-Carver  Co..  107  Ala.  873,  18  So. 
37;  Paige  *.  Broadfoot.  100  Ala.  610,  13 
So.  436.  The  cases  of  McGhee  v.  Im- 
porters,' etc.,  Nat.  Bank,  93  Ala.  196.  9 
So.  734,  and  Clements  v.  Motley.  130  Ala. 
575,  24  So.  947,  in  conflict  with  these 
cases  on  this  point,  are  overruled. 
§  31»  (7)   Variance. 

See    ante,    "Persons    to    Whom    to    Be 
Given,"  §  351. 

In   GeneraL — The   omission   to  set  out 


in  a  declaration  on  a  promissory  note  the 
specilic  consideration,  and  that  it  might 
he  discharged  by  other  paper,  can  not 
be  taken  advantage  of  as  a  variance, 
there  being  no  attempt  to  set  it  out  in 
hxc  verba.     McRae  v.  Rascr,  9  Port.  122. 

It  is  not  necessary  to  fill  up  a  blank 
indorsement  by  inserting  the  plaintiff's 
name  although  the  declaration  describes 
him  as  an  indorsee.  Sawyer  v.  Patter- 
son, 11  Ala.  S23. 

In  a  suit  on  a  note  in  which  the  com- 
plaint is  founded  upon  the  note  alone, 
the  plaintiff  can  recover  only  the  face 
interest  of  the  note,  notwithstanding  a 
subsequent  valid  agreement  to  pay  a 
higher   rate.      Hunt   f.   Hall,   37   Ala-   702. 

In  an  action  on  a  certificate  of  deposit, 
if  there  should  appear  upon  the  trial  a 
variance  in  the  description  of  the  certifi- 
cate, plaintiff  may  recover  on  the  count 
for  money  had  and  received.  Talladega 
Ins.  Co.  V.  Landers,  43  Ala.  115. 

It  seems  that  an  actual  variance  in  the 
description  of  a  name,  notwithstanding 
the  statute  of  eighteen  hundred  and 
eleven,  will  still  be  fatal.  Dew  v.  Garner, 
7   Port.   503. 

Fatal  Variance. — A  variance  between 
the  description  of  a  bill  or  note,  and  the 
one  produced  in  evidence,  is  fatal.  May 
V.    Miller,   27   Ala.   515. 

As  a  writing  in  the  form  of  a  promis- 
sory note  for  the  payment  of  a  sum  of 
money  "in  the  common  currency  of  Ala- 
bama," is  not  an  undertaking  to  pay  the 
sum  expressed  in  coin,  but  in  bank  notes, 
it  is  inadmissible  under  a  declaration  de- 
scribing it  as  a  promissory  note  for  the 
payment  of  a  sum  in  numero.  Carlisle 
V.  Davis,  7  Ala.  42. 

A  protest  describing  a  bill  as  dated 
the  26th  January  is  not  admissible  as 
evidence  to  show  the  protest  of  a  bill 
dated  the  2Bth  January,  Bank  at  Deca- 
tur V.  Hodges,  9  Ala.  631. 

No  recovery  can  be  had  by  an  indorsee 
against  the  acceptor  of  a  bill  under  a 
complaint  alleging  a  transfer  to  plaintiff 
of  the  legal  title  by  indorsement,  where 
the  indorsement  on  the  bill  offered  in 
evidence  conveyed  only  an  equitable 
right.  Alabama  Coal  Min.  Co,  *.  Brain- 
ard,  35  Ala,  476. 

Where,  in  an  action  on  a  note  by  the 
indorsee  thereof,  defendant  pleaded   ille- 
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gality,  averring  that  the  cotton  future 
contract  on  which  the  note  was  based 
was  made  by  defendant  with  pli 
but  the  evidence  showed  that  the  alleged 
contract  was  made  with  other  parties, 
there  was  a  fatal  variance.  Birming- 
ham Trust  &  Savings  Co.  *.  Curry,  160 
Ala.  370,  49  So.  319. 

In  an  action  on  a  promissory  note,  the 
complaint  averred  that  the  "plaintiff 
claims  of  the  defendants  the 
)3,030,  due  by  promissory  note  made  by 
G.  H.  H.  and  H.  T.  H.  on  the  8th  day  of 
November,  1853,  and  payable  on  the  1st 
of  March,  1854,  with  inte 
said  note  being  indorsed  by  defendants 
on  the  day  of  its  date,  «nd  before  thi 
same  was  accepted  by  the  plaintiff,  and 
received  and  held  by  the  plaintiff 
faith  and  credit  of  their  said  indi 
they  having  indorsed  the  same  for  the 
makers  thereof,  and  thereby  induced  the 
plaintiff  to  take  and  accept  the  same." 
Held,  that  a  promissory  note  payable  to 
plaintiff  "or  order,"  negotiable  and  pay- 
able at  the  bank  of  Mobile,  for  value  re- 
ceived, and  indorsed  by  the  defendants, 
was  not  admissible  in  evidence.  Clancy 
V.  Milliard,  39  Ala.  713. 

Under  a  declaration  against  one  as  in- 
dorser  of  a  promissory  note,  evidence  of 
a  subsequent  promise  is  not  admissible. 
Davis  V.  Campbell,  3  Stew.  319. 

Under  a  complaint  on  a  promissory 
note,  an  instrument  under  seal,  corre- 
sponding in  other  respects'  with  the  note 
declared  on,  is  not  admissible  evidence. 
Reed  V.  Scott,  30  Ala.  640. 

Under  a  declaration  which  describes  a 
note  for  the  payment  of  a  sum  of  money 
at  an  appointed  day,  it  is  not  allowable 
to  give  in  evidence  a  note  which  con- 
forms to  the  description  in  the  declara- 
tion, and  contains  the  additional  stipula- 
tion to  pay  "interest  from  the  date." 
Sawyer  v.   Patterson,    11  Ala.   523. 

Where  the  declaration  on  a  note  sets 
out  an  indorsement,  and  the  note  does 
not  correspond  with  the  allegation,  the 
variance  is  fatal.  Strader  v,  Alexander, 
9    Port.  441. 

A  complaint  declaring  on  a  written 
order  in  which  defendants  were  in- 
structed to  pay  over  to  plaintiff,  or  order, 
all  sums  of  money  for  lumber,  is  fatally 
variant  from  an  order  offered  in  evidence 


directing  defendants  to  pay  to  the  order 
of  plaintiff  an  amount  due  him  on  lumber 
shipped,  and  no  recovery  can  be  had. 
Leatherbury  v.  Spotswood,  Turner  Sl  Co., 
145  Ala.  G55,  39  Ala.  588.  ' 

Where  a  bill  averred  that  defendant 
got  the  note  in  question  as  a  gift  from 
his  father,  plaintiffs  intestate,  but  the 
proof  showed  that  the  note  was  surren- 
dered by  the  father  to  defendant  in  con- 
sideration of  a  new  contract  entered  into 
between  them,  the  variance  was  fatal  to 
any  relief  under  the  bill.  Sellers  w.  Sel- 
lers (Ala.),  39  So.  990. 

Where,  in  an  action  on  a  life  policy, 
the  defendant  pleaded  forfeiture  by  rea- 
son of  the  failure  of  the  insured  to  pay 
a  premium  note  "payable  at  Central  Na- 
tional Bank,  New  York  City,"  such  plea 
was  not  sustained  by  the  production  of 
a  note  "payable  at  the  Lowery  Banking 
Company,  Atlanta,  Ga."  New  York  Life 
Ins.  Co.  V.  McPherson,  137  Ala.  116,  33 
So.  825. 

When  the  complaint  describes  a  promis- 
sory note,  and  the  instrument  offered 
in  evidence  at  the  trial  proves  to  be  under 
seal,  there  is  such  a  variance  as  to  lead 
to  its  rejection.  Reed  *.  Scott,  30  Ala. 
640;    McCrummen    *.    Campbell,    82    Ala. 

566,    2    So.    482. 

On  a  note  made  payable  to  the  "treas- 
urer  of  the    Manual    Labor    Institute   of 
South  Alabama,"  a  suit  can  not  be  main- 
tained by  "Madison  College,"  without  an 
averment  that  it  is  the  same  corporation, 
id    that    the    name    had    been    changed 
ice  the  making  of  the  note  and  before 
e  institution  of  the  suit.     Madison  Col- 
lege V.  Burke,  6  Ala.  494. 

a  plea  that  an  indorsement  was 
conditioned  on  the  maker's  wife  signing 
comaker,  evidence  that  the  condi- 
tion was  that  she  sign  as  maker  was  a 
variance.  Glover  v.  Jefferson  County 
Savings  Bank,  6  Ala.  Agp.  195,  60  So.  548. 
by  the  assignee  against 
the  assignor  on  an  assigned  note,  where 
the  form  of  complaint  is  used  which  is 
given  by  the  Code  (page  552),  and  the 
iplaint  contains  no  express  statement 
of  the  amount  of  the  note,  the  amount 
be  taken  to  be  that  claimed  in  the 
of  the  complaint,  and 
proof  of  a  note  for  a  different  amount  is 
variance.     Fournier  v.  Black,  32  Ala.  41. 
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When  the  plea,  in  an  action  on  two 
notes,  alleged  that  the  consideration  of 
both  notes  was  plaintiff's  promise  to  keep 
sufficient  money  in  the  hands  of  a 
brokerage  company  to  prevent  a  future 
contract  for  cotton  from  being  sold,  and 
the  evidence  was  that  one  of  the  notes 
was  given  for  money  loaned  defendant  to 
cover  losses  on  the  cotton  theretofore 
sustained  by  him,  there  was  a  fatal  vari- 
ance,  and  plaintiff  was  entitled  to  recover 
on  both  notes.  Emmett  v.  Hooper,  157 
Ala.  S86,  47  So.   1006. 

A  note  made  payable  at  a  particular 
bank  will  not  support  a  declaration  upon 
a  note  described  as  payable  generally. 
Puckett  V.  King.  S  Ala.  S70;  Clancy  v. 
Hilliard,  3a  Ala.  713;  Clark  v.  Moses,  SO 
Ala.  336;   Morris  v.  Poillon,  M)  Ala.  403. 

Where  the  signature  to  a  note  is  not 
illegible,  and  is  not  that  of  defendant, 
and  the  declaration,  without  recitals  or 
averments,  misdescrihes  the  note;  it  can 
not  authorize  a  recovery  against  the  de- 
fendant.    Dew  u.   Garner,  7   Port.   503. 

A  declaration  upon  a  promissory  note, 
not  stating  when,  it  was  made  payable, 
is  not  supported  by  a  note  payable  nine 
months  after  date.  Caller  v.  Boykin, 
Minor   206. 

In  an  action  on  a  promissory  note,  de- 
fendant alleged  that  plaintifTs  intestate 
agreed  to  cake  stock  in  the  defendant 
corporation  in  payment  of  all  his  claims 
against  the  same.  The  evidence  showed 
that  he  agreed  to  subscribe  for  additional 
stock,  and  pay  for  the  same  by  satisfying 
accounts  which  he  held,  or  might  there- 
after hold,  against  the  corporation,  and 
the  note  in  question  was  executed  sub- 
sequent (o  such  agreement.  Held,  that 
the  allegations  were  not  supported  by  the 
evidence.  Tuscaloosa,  etc.,  Oil  Co.  v. 
Perry,   85   Ala.   158,   i   So.   635. 

Immaterial  Variance. — Where,  in  an 
action,  by  the  incU>rsee  of  a  note  against 
the  maker,  the  declaration  described  it  as 
payable  to  A.  B.,  or  order,  and  the  note 
was  payable  alone  to  A.  B.,  it  was  held  to 
be  an  immaterial  variance.  Harrison  v. 
Weaver,  S  Port,  S42. 

The  misdescription  of  the  name  of  an 
indorser  in  the  certiRcaie  appended  to 
the  protest,  certifying  that  the  notice  was 
sent   to  one   "Chomason,"  when   the    in- 


sufficient to  exclude  the  protest  as  evi- 
dence, the  true  name  appearing  in  the 
copy  of  the  bill.  Bank  at  Decatur  v. 
Hodges,  0  Ala.  63L 

In  an  action  on  a  promissory  note,  it 
is  set  out,  in  the  declaration,  "the  own 
proper  hand  of  the  defendant  being 
thereto  subscribed."  The  declaration  is 
supported  by  a  note,  subscribed  "S.  B., 
executrix  of  W.  B.,  by  her  agent,  F.  G. 
H."     Baldwin  v.  Stebbins,  Minor  IBO. 

Where  the  note  sued  acknowledges  in- 
debtedness to  A.,  and  promises  to  pay 
the  amount  thereof  to  B.,  sheriff,  to  sat- 
isfy an  attachment  against  A.,  the  failure 
of  the  declaration  to  aver  the  capacity 
in  which  B.  was  to  receive  the  money,  or 
the  purpose  to  which  he  was  to  apply  it, 
is  not  a  material  variance.  Bowie  v. 
Foster,    Minor   364. 

The  declaration  stated  that  "Frederick 
W.  C."  made  his  promissory  note.  The 
note  offered  in  evidence  was  signed  "F. 
W.  C."  Held,  that  it  was  sufficiently  de- 
scribed to  make  it  admissible  evidence. 
Chandler  v.  Hudson,  a  Ala.  366. 

A  bill  of  exchange  drawn  by  "Ebe- 
nezer  Hearn,"  may  be  given  in  evidence 
under  a  declaration  on  a  bill  alleged  to 
have  been  drawn  by  "Ebeneier  Hearne." 
Coster  V.  Thompson,  19  Ala.  717. 

In  an  action  against  an  indorser,  where 
the  day  on  which  demand  was  made  is 
erroneously  alleged,  plaintiff  is  not  thereby 
prevented  from  proving  on  the  proper 
day.  Quigley  v.  Primrose,  8  Port,  247; 
Crawford  v.  Camfield,  6  Ala.  153;  Smith 
V.  Robinson,  11  Ala.  370. 

It  a  declaration  on  a  note  state  that  it 
was  given  at  a  particular  time,  this  is  not 
descriptive  of  the  note,  and  a  variance 
between  it  and  the  date  of  the  note  is 
not  material.     Lawson  v.  Townes,  3  Ala. 

373. 

Where  the  copy  of  the  bill  indorsed 
on  the  protest  differs  in  some  one  or 
more  words  from  that  declared  on,  and 
produced  at  the  trial,  the  protest  should, 
notwithstanding,  be  allowed  to  go  before 
the  jury,  that  the  plaintiff  may  show,  by 
other  testimony,  the  identity  of  the  copy 
with  the  original  adduced.  Leigh  v. 
Lightfoot,  11  Ala.  935. 

Where  a  note  contains  a  stipulation  for 
the  benefit  of  the  maker  as  to  the  manner 
of   payment,  and  the  maker  neglects   to 
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avail  himself  o£  the  privilege,  the  com- 
plaint in  an  action  on  the  note  may  de- 
scribe it  as  an  absolute  promise  to  pay 
money.     Weaver  v.  Lapsley,  43  Ala,  601. 

When  the  declaration  sets  out  a  note 
payable  "one  day  after  date,"  and  the  note 
offered  in  evidence  is  payable  "one  day 
after,"  the  word  "date"  being  omitted, 
the  variance  is  immaterial,  and  the  omis- 
sion will  be  supplied  by  intendment. 
White  V.  Word,  33  Ala.  443. 

Not  Variance. — A  duebill  may  be  de- 
clared on  as  a  promissory  note.  Johnson 
V.  Johnson,  Minor  363. 

Averments  of  due  presentment  or  de- 
mand are  sustained  by  showing  excuse 
for  failure  to  present.  Taylor  v.  Branch, 
1  Stew.  &  P.  249,  33  Am.  Dec.  293. 

Where  the  complaint  in  an  action 
against  two  indorsers  of  a  note  alleges 
that  they  each  promised  to  pay  the  note, 
the  plaintiff  may  recover  on  proof  of  a 
separate  promise  by  each;  a  joint  promise 
not  being  necessary.  Brown  v.  Fowler, 
32  So.  5B4,  133  Ala.  310. 

There  is  no  variance  between  "Formey" 
and  "Formby"  in  the  name  of  the  payee 
of  a  note.  Taylor  v.  Strickland,  37  Ala. 
642. 

An  action  on  rent  notes  was  brought 
against  "Julius  Ihompson  and  wife,  '. 
Thompson,  doing  business  as  'Thompson 
Foundry  &  Machine  Works.'  "  The  notes 
were  signed  "Thompson  F.  &  M.  Wks. 
Julius  Thompson."  Held,  that  an  ob- 
jection that  the  notes  were  inadmissible 
on  the  ground  of  variance  was  no  merit. 
Thompson,  etc.,  Mach.  Works  v.  Glass, 
138  Ala.  648,  33  So.  811. 

In  an  action  on  a  promissory  note, 
against  the  maker,  the  declaration  al- 
leged that  the  note  was  made  by  "John" 
C,  and  the  note  offered  in  evidence  was 
signed  by  "J."  C.  Held,  that  this  was  not 
a  variance.  Cantly  v.  Hopkins,  5  Stew. 
&  P.  58. 

In  an  action  against  the  defendant,  as 
maker  of  a  promissory  note,  to  which  the 
signature  is  illegible,  and  is  not  attempted 
to  be  described  in  the  declaration,  thi 
is  not  such  a  variance  between  the  note 
and  declaration  as  can  operate  to  de 
feat  the  action.  It  is  like  a  signature  ev 
idenced  by  a  mark.  Dew  v.  Garner,  7 
Port.  503. 


and      Burden 


of 


See  ante,  "Verification,"" §  315;  post,  "In 
General,"  §  331;  "Execution,  Delivery,  and 
Identity  of  Instruments,"  §  332;  "Con- 
sideration," §  323. 

§  381. In  GeowaL 

Presumptions.— Promissory  notes  be- 
ing negotiable  at  common  law,  in  the  ab- 
sence of  proof  to  the  contrary,  they  arc 
presumed  to  be  negotiable  in  a  sister 
state.  Dunn  v.  Adams,  1  Ala.  527,  35  Am. 
Dec.  42;  Beal  v.  Wainwright,  8  Ala.  1S6. 

The  legal  presumption  arising  from  the 
drawing  of  a  bill  of  exchange  is  that  the 
drawer  is  indebted  to  the  payee.  Boiling 
V.  McKenzie.  89  Ala.  470.  7  So.  858. 

In  an  action  on  a  bill  of  exchange, 
where  it  is  averred  that  the  bill  bears  a 
certain  date,  but  it  is  not  stated  when  it 
matures,  it  will  be  presumed  that  it  was 
payable  on  presentment.  Boiling  v.  Mc- 
Kenzie, 89  Ala.  470,  7  So.  658. 

It  will  be  presumed  that  the  amount 
for  attorney's  fees  stipulated  for  in  a  note 
on  failure  to  pay  at  maturity  is  a  reason- 
able amount.     Stephenson  v.  Allison,  28 

So.  290,  123  Ala.  439. 

An  intent  to  defraud  the  government 
by  the  omission  of  a  stamp  from  a  prom- 
issory note  will  not  be  presumed,  but 
such  intent  must  be  proved  as  any  other 
fraud  is  proved.  Whigham  v.  Pickett,  43 
Ala.  140. 

PlaintifrB  Burden  of  Proof.— Where  the 
payee  of  a  written  order,  requesting  de- 
fendant to  pay  out  of  the  proceeds  of  a 
certain  judgment,  when  collected,  brings 
suit,  after  acceptance,  for  defendant's  neg- 
ligence in  collecting  and  failing  to  pay 
when  collected,  the  burden  of  proving 
negligence  is  no  plaintiff,  and  not  on  de- 
fendant to  prove  diligence.  Gliddon  v. 
McKinstry,  28  Ala.  408. 

Where,  in  an  action  on  a  note  payable 
in  another  state,  plaintiff  offers  no  evi- 
dence as  to  the  interest  laws  of  that  state, 
he  can  not  recover  any  interest.  Kraufl 
V.  Torry,  40  So.  956,  146  Ala.  548. 

When  a  bill  is  drawn  payable  at  a  place 
beyond  the  limits  of  the  state,  interest 
and  damages  can  not  be  recovered  of 
the  acceptor,  on  its  dishonor,  without 
proving    the    law    of    the    place    of    pay- 
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ment,  giving:  such  damages  and  interest. 
Dickinson  v.  Branch  Bank  at  Mobile,  12 
Ala.  54. 

Defendant's  Burden  of  Proof.— Where 
the  holder  declares  on  one  of  a  set  of  ex- 
change, it  is  not  necessary  to  account  for 
the  nonproduction  of  the  rest.  Any 
ground  of  defense  which  may  arise  in 
reference  to  another  of  the  set  it  devolves 
on  defendant  to  make.  Hazzard  v.  Shel- 
ton,  15  Ala.  62. 

An  accommodation  acceptor  of  a  bill  of 
exchange,  to  be  used  by  the  drawer  for  a 
special  purpose,  need  not  show,  in  an  ac- 
tion thereon  by  one  to  whom  the  drawer 
transferred  it  contrary  to  the  terms  of  the 
acceptance,  that  he  would  not  have  ac- 
cepted it  for  the  purpose  for  which  it 
was  used.  Farley  Nat.  Bank  v.  Hender- 
son. 2*  So.  428,  118  Ala.  441. 

Nor  that  by  diverting  it  the  drawer 
failed  to  receive  as  much  benefit  as  he 
would  have  received  had  it  been  used  in 
accordance  with  the  terms  of  the  accept- 
ance. Farley  Nat.  Bank  v.  Henderson, 
34  So.  428,  118  Ala.  441. 

Nor  that  he  has  not  ratified  the  di- 
version.   Farley  Nat.  Bank  v.  Henderson, 

S4  So.  428,    118  Ala.   441. 

Nor  that  he  was  not  indemnified 
against  loss  as  such  acceptor.  Farley 
Nat.  Bank  v.  Henderson,  24  So.  428,  118 
Ala.  441. 

He  need  not  show  that  he  was  injured 
by  the  diversion.  Farley  Nat.  Bank  v. 
Henderson,  24  So.  428,  118  Ala.  441. 

§  388. Execution,  Delirety,  and  Iden- 

tity  of  Instruments. 

See  ante,  '"Verification."  §  315. 

Presumptions. — The  mere  fact  that  the 
same  name  appears  as  that  of  the  maker 
and  of  an  indorser  of  a  note  does  not 
raise  the  presumption  that  it  was  made 
and  indorsed  by  the  same  person.  Curry 
V.  Bank  of  Mobile,  8  Port.  360. 

When  the  place  of  drawing  is  not  dis- 
closed in  an  action  on  a  bill  of  exchange, 
it  will,  on  demurrer,  be  inferred  to  be 
that  stated  in  the  margin  of  the  declara- 
tion.   Moore  v.  Bradford,  3  Ala.  550. 

Plaintiff's  Burden  of  Proof. — Upon  a 
plea  of  non  est  factum  in  an  action  on  an 
instrument  in  the  form  of  a  note,  the  bur- 
den is  on  plaintiff  to  prove  the  execution 
of  the,  instrument  before  it  is  admissible 
in  evidence,     Penton  v.  Williams,  51  So. 


FD  Notes  §§  321-322 

35,  163  Ala.  603;  Himes  Supply  Co.  v. 
Parker,  157  Ala.  518,  47  So.  794. 

Under  Code  1907,  §  3967,  requiring  a 
written  instrument  which  is  the  founda- 
tion of  a  suit  to  be  received  without 
proof  of  execution,  unless  its  execution 
is  denied  by  plea,  when  the  burden  is  on 
plaintiff  to  show  its  execution,  the  burden 
was  upon  plaintiff  to  show  the  execution 
of  the  note,  under  the  plea  of  non  est 
factum.  Gillespie  t/,  Hester,  49  So.  580, 
160  Ala.  444. 

If,  in  an  action  on  a  note,  defendant 
denies,  by  plea,  that  he  made  the  note, 
plaintiff  may  read  it  to  the  jury,  it  he 
show  prima  facie  that  defendant  made 
the  note,  authorized  it,  or  adopted  it  as 
his  own.    Knapp  v.  McBride,  7  Ala.  19. 

Under  Code,  §  3769,  providing  that 
every  written  contract,  the  foundation  of 
the  suit,  purporting  to  be  executed  by 
the  party  sought  to  be  charged,  is  evi- 
dence of  its  own  execution,  it  was  not 
necessary,  on  default  in  an  action  on  a 
note,  to  offer  proof  of  the  execution  of 
the  note  in  the  manner  alleged  in  the 
complaint.  Ledbetter,  etc..  Loan  Ass'n  v, 
Vinton,  108  Ala.  644,  18  So.  692. 

In  an  action  against  a  firm  on  a  note 
given  by  one  partner  in  the  name  of  the 
firm  as  security  for  the  debt  of  a  third 
person,  the  burden  of  proving  the  assent 
of  the  other  partners  is  on  plaintiff.  Rol- 
ston  V.  Click,  1  Stew.  526. 

In  an  action  on  a  note  dated  on  Sun- 
day, the  burden  is  on  plaintiff  to  show 
that  it  was  in  fact  executed  on  a  day 
which  was  not  Sunday.  Hauerwas  v. 
Goodloe,  101  Ala.  162,  13  So.  567. 

Where  a  note  was  shown  to  have  been 
signed  on  Sunday,  but  not  in  the  presence 
of  plaintiffs,  and  it  bore  date  on  a  dif- 
ferent day,  the  burden  was  held  not  to  be 
on  plaintiffs  to  show  that  it  was  not  de- 
livered on  Sunday.  Flanagan  v.  Meyer,  41 
Ala.  132. 

Defendant's  Burden  of  Proof^Where 
in  an  action  on  a  note  defendant  inter- 
poses a  general  plea  of  non  est  factum, 
and  plaintiff  proves  signature,  the  note 
itself  giving  no  indication  of  alteration 
since  signature,  the  burden  of  showing 
such  alteration  is  on  defendant.  Bouldin 
*.  Barclay,  25  So.  827,  121  Ala.  427. 

"Where,  to  an  action  on  a  note  or 
bond,  the  defendant  interposes  a  special 
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plea  of  non  est  factum,  not  denying  his 
signature,  but  setting  up  alteration  after 
execution,  the  burden  is  upon  him 
to  show  such  alteration,  unless  the 
paper  itself  furnishes  some  evidence 
or  indication  of  having  been  tampered 
with — some  badge  of  the  alleged  fraud, 
so  to  speak.  Montgomery  v.  Crossth- 
wait,  90  Ala.  SS3,  8  So.  49B;  Barcliff  v. 
Treece,  77  Ala.  528.  This  upon  the  pre- 
sumption, in  favor  of  good  faith  and 
against  fraud,  where  the  paper  bears  no 
evidence  to  the  contrary,  that  the  paper 
is  as  it  was  when  it  was  signed."  Bouldin 
V.  Barclay,  131  Ala.  437,  35  So.  827,  828. 

In  an  action  on  a  note,  where  defend- 
ant's evidence  was  sufficient  to  raise 
grave  suspicions  that  it  had  been  altered, 
a  charge  that  the  burden  of  proof  was  on 
defendant  to  show,  to  the  reasonable  sat- 
isfaction of  the  jury,  that  the  note  had 
been  changed  without  the  payor's  con- 
sent, was  erroneous,  as  misplacing  the 
burden  of  jjroof.  Glover  v.  Gentry,  104 
Ala.  222,  16  So.  38. 

When  a  note  is  presented  collaterally, 
and  not  as  the  foundation  of  the  action, 
the  party  asserting  or  relying  on  it  must 
prove  its  execution.  Garrett  v.  Garrett, 
G4  Ala.  263. 

In  an  action  on  a  note  signed  by  a  firm 
by  one  of  the  partners,  against  the  other 
partner,  where  defendant  pleads  non  est 
factum,  the  burden  is  on  plaintiff  to  show 
the  existence  of  the  partnership,  and  the 
execution  of  the  note  by  authority  of  one 
or  more  of  the  partners;  but,  where  such 
proof  is  made,  a  prima  facie  liability  is 
established  against  the  partnership,  which 
shifts  the  burden  of  proof  to  defendant 
to  establish  any  defense  which  is  admis- 
sible under  his  pleas.    Guice  v.  Thornton, 

76  Ala.  466. 

On  the  trial  of  an  issue  before  the  pro- 
bate court  between  the  distributees  and 
administrator  of  an  estate,  respecting  thi 
genuineness  of  the  intestate's  signature 
to  a  note,  payable  to  the  administr: 
the  burden  of  proof  is  on  him,  and  a  r 
preponderance  of  evidence  docj  not 
essarily  entitle  him  to  a  verdict.  Kirksey 
V.  Kirksey,  41  Ala.  626. 
§  ZSZ,  ■'  '  ■  Consideration. 
§  ass  (1)  PrcBiunptions  as  to  Considera- 
tion  in  GeneraL 

A    negotiable    instrument    is    presumed 


to  be  based  on  a  valid  and  sufficient  con- 
sideration.  Allen  v.  Dickson,  Minor  119; 
Bowie  V.  Foster,  Minor  264;  McMahon  v. 
Crockett,  Minor  368;  Hunley  v.  Torg,  5 
Port.  154;  Jones  v.  Rives,  3  Ala.  11; 
Thompson  v.  Armstrong,  5  Ala.  383; 
Thompson  v.  Hall,  16  Ala.  204;  Bird  v. 
Wooley,  33  Ala.  7i7;  Martin  v.  Foster,  83 
Ala.  213,  3  So.  433. 

The  execution  of  a  note  raises  a  pre- 
sumption of  a  settlement  of  accounts  be- 
tween the  maker  and  payee  prior  to  its 
date;  hence  a  receipt  for  goods  delivered 
by  the  maker  to  be  accounted  for  by  the 
payee,  dated  two  years  before  the  execu- 
tion of  the  note,  can  not  be  proved  as 
a  set-off  thereto,  in  the  absence  of  evi- 
dence showing  that  it  was  not  included 
in  the  settlement.  Copeland  v.  Clark,  3 
Ala.  388. 

§  3S3  (S)  Presumptions  as  to  Considera- 
tion and  Bnrden  of  Proving  Consid- 
era tioiL 

The  onus  of  proof  of  the  consideration 
of  a  promissory  note,  can  not  be  thrown 
on  the  plaintiff  by  any  mode  of  pleading. 
Jones  *.  Rives,  3  Ala.  II. 

In  an  action  on  a  note,  a  charge  that, 
if  the  note  was  given  to  secure  future 
advances,  the  burden  of  proving  that  ad- 
vances were  made,  and  that  there  was  a 
balance  due  on  the  note,  was  upon  plain- 
tiff, was  properly  refused;  the  note  being 
prima  facie  evidence  of  sufficient  consid- 
eration. Brown  v.  Johnson  Bros.,  33  So. 
683,    135   Ala.   608. 

Where  suspicion  is  cast  upon  a  mer- 
cantile security,  the  holder  must  prove 
that  he  gave  a  valuable  consideration  for 
it,  and  acquired  it  before  it  was  dishon- 
ored.    Boyd  V.  Mclvor,  11  Ala.  883. 

In  an  action  on  a  bill  of  exchange,  by 
an  endorsee,  the  acceptor,  proof  by  the 
defendant  that  the  bill  was  procured  by 
fraud,  or  that  there  was  a  want  or  failure 
of  consideration,  casts  on  the  plaintiff 
the  burden  of  proving  that  he  paid  a  val- 
uable consideration  for  it.  Ross  v.  Drink- 
ard.  35  Ala.  434. 

§  313  (3)  PresnmptionB  as  to  Considera- 
tion and  Burden  of  Proving  Want  or 
Failure. 

In  General. — When  a  note  is  given  in 
payment  of  the  debt  of  another,  and  a  re- 
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eepii  for  the  payment  of  the  debt  taken 
in  the  name  of  the  debtor,  Ihe  payee  can 
not  recover  on  the  note  against  the 
maker,  on  proof  of  these  facts  only;  the 
privity  or  assent  of  the  debtor  must  also 
be  shown.    Williams  v.  Sims,  33  Ala.  513. 

Where  a  firm  note  is  given  in  discharge 
of  a  separate  debt  of  one  of  the  partners, 
the  burden  is  on  the  holder  or  creditor  to 
repel  the  presumption  of  fraud,  by  show- 
ing the  consent  of  the  other  partners  to 
the  transaction.  Guice  v.  Thornton,  76 
Ala.  466. 

PrcBumptions.—A  promise  in  wriiin.;  in- 
dorsed on  a  note,  to  pay  the  amount 
thereof  if  the  maker  does  not,  imports  a 
consideration  until  the  contrary  is  shown. 
Nesbit  V.  Bradford,  6  Ala.  746. 

When  suit  is  brought  on  a  note  in  the 
name  of  the  payee  for  the  use  of  another 
person,  if  the  defendant  does  not  by  plea 
deny  its  execution,  the  note  itself  imparts 
a  consideration,  and  this  presumption  is 
not  repelled  by  showing  that  the  payee 
"never  was  the  owner  of  the  note,  and 
never  put  it  in  circulation  or  authorized 
it  to  be  done."     Bird  v.  Wooley,  23  Ala. 

717. 

Where  the  evidence  leaves  the  question 
as  to  the  consideration  of  a  note  in  doubt, 
the  presumption  that  there  was  a  suffi- 
cient consideration  created  by  the  note 
must  prevail.  Martin  v.  Foster,  83  Ala. 
213,  3  So.  433. 

Burden  of  Proving  Want  of  Considera- 
tion.— Where  a  consideration  is  ex- 
pressed, or  there  is  a  presumption  of  con- 
sideration, the  burden  of  showing  want  or 
failure  of  consideration  is  on  defendant, 
Jones  V.  Rives,  3  Ala.  11;  Martin  *.  Fos- 
ter. 83  Ala.  313,  3  So.  422. 

A  note  sued  on  is  prima  facie  evidence 
of  consideration  therefor,  and  the  burden 
is  on  defendant  to  show  there  was  no 
consideration.  Gates  v.  Morton  Hard- 
ware Co.,  40  So.  BOB,  146  Ala.  693. 

In  an  action  against  the  acceptor  of  an 
order  the  burden  was  on  the  latter  to 
show  want  of  consideration.  Ragsdale  v. 
Gresham,  37  So.  367,  141  Ala.  308. 

Where  an  unconditional  note  is  made 
for  professional  services  to  be  rendered 
by  the  payee  as  an  attorney  at  law,  pay- 
able on  a  day  certain,  the  payee's  breach 
of  the  stipulations  which  were  the  consid- 


eration for  the  note  is  a  matter  of  defense, 
and  must  be  proved  by  the  maker. 
Douglass  V.  Eason,  36  Ala.  687. 

§  3JH.  Validity. 

In  an  action  on  notes  given  for  ferti- 
lizers, the  burden  of  proving  that  the 
bags  were  not  tagged  as  required  by  law 
was  on  defendant.  Alabama  Nat.  Bank  v. 
C.  C.  Parker  &  Co.,  40  So.  987,  146  Ala. 
S13. 
§  385. Nature  of  Liability. 

Where  two  names  are  signed  to  a  note, 
there  is  an  evidential,  rebuttable  presump- 
tion that  they  are  comakers  and  equally 
bound.  Smith  v.  Pitta,  52  So.  402,  167 
Ala.  461. 

It  will  be  presumed  that  indorsements 
were  made  in  the  order  in  which  they 
appear  on  the  note.  Price  ».  Lavender, 
38    Ala.    389. 

§   32S.  — —  Transfer  and   Ownership  in 

GeneraL 
§  3S«  (1)  In  General. 

Presiunptions.— The  payee  of  a  note  is 
presumed  to  be  the  owner  thereof  until 
the  contrary  is  shown.  Grigsby  v.  Nance. 
3  Ala.  347;  Turnley  v.  Black,  44  Ala.  159. 

In  trover  tor  a  note  which  plaintifl 
"traded  off  to  defendant,"  with  a  reserva- 
tion that  he  should  have  the  privilege  of 
redeeming  it  f>y  paying  $S5  at  any  time 
before  it  became  due,  it  was  held  that  the 
court  could  not  infer  it  was  indorsed  ab- 
solutely to  defendant,  so  as  to  vest  in 
him  the  legal  title,  and  judgment  was  ren- 
dered for  plaintiff,  Trulove  v.  Brown,  81 
Ala.  544. 

Bnrdcn  of  Proof. — The  onus  of  proving 
the  beneficial  ownership  of  a  note  is  not 
cast  on  plaintiff  without  a  sworn  plea. 
Broadhead  v.  Jones,  39  Ala.  96;  Nesbitt 
V.   Pearson,  33  Ala.  688. 

In  an  action  by  a  bank  on  a  note 
against  a  surety,  proof  that  the  note  was 
offered  for  discount  to  the  bank,  and  re- 
fused, without  another  surety,  which  was 
not  obtained,  was  held  sufficient  to  com- 
pel the  bank,  in  order  to  show  title,  to 
prove  that  the  note  was  afterwards  dis- 
counted. Findley  v.  State  Bank,  6  Ala. 
344. 


Wh. 


the  will  in  question  did  not  -■ihow 
original    indebtedness    from    the    de- 
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ceased  to  the  complainant,  evidenced  by 
the  note,  but  only  that  the  note  waa  made 
to  be  discounted  in  the  bank  (or  the  pur- 
pose of  raising  money,  and  that  the  com- 
plainant paid  it  to  the  bank  as  endorser, 
proof  of  the  note,  merely,  would  not  es- 
tablish the  liability  of  the  maker  of  the 
note,  but  it  was  necessary  to  go  further, 
and  prove  the  payment  of  the  money  to 
the  bank.    Borland  v.  Phillips,  3  Ala.  718. 

The  statute  of  1819,  exempting  plaintitis 
in  suits  on  assigned  notes  from  proving 
the  assignment,  unless  defendant  makes 
an  affidavit  that  the  same  is  forged,  is  not 
applicable  to  cases  where  an  indorsed  note 
is  produced  by  defendant  as  a  set-off. 
Cass  V.  Northrop,  1  Stew.  &  P.  89. 
§  336  (9)  PosBesaion. 

Presumptions. — The  holder  of  a  note 
may  maintain  an  action  thereon  ag.iinst 
the  maker  in  the  name  of  the  payee, 
though  the  note  never  went  into  the  pay- 
ee's hands,  the  presumption  being  thai  be 
is  a  bona  fide  holder,  Bird  V.  Wooley, 
23  Ala.  717. 

The  legal  presumption  arising  from  the 
possession  of  the  hill  by  the  drawee  be- 
fore its  maturity,  or  after  its  dishonor, 
is,  that  a  consideration  has  been  pai'l  by 
him  to  some  other  lawful  holder,  but  this 
presumption  may  be  rebutted  by  showing 
that  he  took  up  the  bill  as  drawee,  or  ob- 
tained it  from  the  drawer.  Desha,  etc., 
Co.  V.  Stewart,  6  Ala.  853. 

Where  a  note  is  in  the  possession  of 
one  who  appears  to  have  previously  trans- 
ferred it,  the  legal  presumption  is  that  it 
has  been  regularly  returned  to  him.  Price 
V.  Lavender,  38  Ala.  389. 

PlaintifpB  Burden  of  Proof.— Ur.der 
Code  1886,  g  1761,  providing  that  a  ne- 
gotiable instrument  payable  to  a  person 
or  bearer  shall  be  construed  as  payable  to 
such  person  or  order,  a  person  other  than 
the  payee,  who  brings  suit  on  such  instru- 
ment without  indorsement,  and  who  is 
shown  to  have  been  the  agent  of  the 
payee,  and  originally  brought  the  sui:  in 
that  capacity,  but  amended  by  striking  out 
the  name  of  his  principal,  has  the  burden 
of  proving,  if  his  beneficial  ownership  is 
denied,  by  evidence  other  than  the  mere 
possession  of  the  note,  that  he  is  the  bene- 
ficial owner.    Cobb  v.  Bryant,  86  Ala.  316, 

S   So.   586. 


Defendant's  Burden  ol  Prewf, — ^While  a 
blank  indorsement  of  a  note  vests  title  to 
the  note  in  the  holder  thereof,  yet  if  the 
note,  after  having  been  indorsed,  gets 
back  into  the  possession  of  the  payee  or 
the  indorser,  his  possession  shows  a 
prima  facie  legal  title  to  the  note  upon 
which  suit  may  be  predicated,  and  the 
burden  is  on  defendant  in  such  suit  to 
show  plaintiU's  actual  want  of  title. 
Hughes  V.  Black  (Ala,),  39  So.  981. 

§  32S  (3)  Indorsement 

PresumptionB. — Where  the  complaint  in 
an  action  against  two  indorsers  of  a  note 
alleges  that  they  indorsed  it,  the  presump- 
tion is  that  they  indorsed  separately,  and 
evidence  that  either  promised  to  pay  the 
note  is  good,  as  against  him.  Brown  v. 
Fowler,  32  So.  584,  133  Ala.  310. 

PlaintifTs  Burden  of  Proof.— In  an  ac- 
tion on  promissory  notes,  where  trial  was 
had  upon  issues  raised  by  a  complaint  al- 
leging that  the  notes  were  negotiable  and 
pleas  of  non  est  factum  and  one  denying 
plaintiff's  ownership,  the  notes  were  not 
admissible  in  evidence  until  plaintiff 
proved  their  execution  and  his  legal  title 
thereto  by  indorsement  at  the  time  of  the 
commencement  of  the  action.  Peevey  v. 
Tapley,  43  So.  561,  He  Ala.  330. 

To  recover  on  a  bill  of  exchange,  plain- 
tiff must  prove  such  of  the  indorsements 
as  carry  title  to  htm,  and  it  is  error  to 
receive  the  bill  in  evidence  without  proof 
of  the  payee's  indorsement.  Jefferson 
County  Savings  Bank  v.  Interstate  Sav- 
ings Bank,  59  So.  348.  5  Ala.  App.  368. 

If  the  defendant  does  not,  by  sworn 
plea,  controvert  either  the  making  of  an 
irregular  .indorsement  on  a  note,  or  that 
it  was  made  to  the  plaintiff,  proof  of  the 
execution  of  the  indorsement  is  not  nec- 
essary.    Price  V.  Lavender,  38  Ala.  389. 

Defendant's  Burden  of  Proof. — Where 
an  indorsed  note  is  relied  on  as  a  set-off, 
the  indorsement  must  be  proved.  Cass 
*.  Northhop,  1  Stew.  &  P.  89. 

The  statute  providing  that  plaintiffs  in 
suits  brought  by  assignees  of  bonds, 
notes,  or  other  writings  need  not  prove 
the  assignments,  unless  defendants  make 
affidavit  that  they  believe  them  forged, 
does  not  apply  to  a  case  where  an  in- 
dorsed note  is  relied  on  as  a  set-off,  and 
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hence   the   indorsement  i 
Cass  V.  Norlhrop.  1  Stew 


St    be   proved. 
(  P.  89. 


§  3S7.  Good  Faith  and  Payment  of 

Value. 
§  SS7  (1)  Presumptiotip  as  to  Bona  Fides 
in    GeneraL 

The  transferee  or  holder  of  a  negotiable 
instrument  is  presumed  to  have  obtained 
it  in  good  faith,  before  maturity,  and  for 
value.  Minelt  v.  Reed,  2B  Ala.  730;  Leh- 
man V.  Tallassee  Mfg.  Co.,  64  Ala.  SOT. 

Where  a  note  was  transferred  before 
maturity,  and  the  payee  indorsed  it,  waiv- 
ing protest  and  guarantying  prompt  pay- 
ment, it  will  be  presumed  that  the  trans- 
fer was  for  a  valuable  consideration. 
First  Nat.  Bank  v.  Sproull,  lOS  Ala.  2TS, 
16   So.   878. 

In  assumpsit  by  the  payee  of  a  check 
payable  to  plaintifif  "or  bearer,"  for  money 
received  thereon  from  the  drawee  by  de- 
fendant, without  the  indorsement  of  the 
payee,  and  without  her  knowledge  or  con- 
sent, a  custom  of  passing  such  checks  by 
delivery  can  not  affect  the  operation  of 
Code,  §  1761,  requiring  such  checks  to  be 
construed  as  if  payable  "to  order." 
Therefore,  though  the  check  was  received 
by  defendant  before  maturity,  it  can  not 
be  presumed  that  it  was  obtained  bona 
fide  and  for  a  valuable  consideration. 
First  Nat.  Bank  v.  Nelson,  lOS  Ala.  180, 
16  So.  707, 


See  ante,  "Presumptions  as  to  Consid- 
eration and  Burden  of  Proving  Want  or 
Failure,"  §  3B3  (3). 

Plaintiff's  Burden  of  Proof— Where  a 
valid  defense  is  shown  to  exist  between 
the  original  parties  to  a  negotiable  instru- 
ment, and  the  holder  claims  protection 
against  it,  the  burden  is  on  him  to  show 
that  he  acquired  the  paper  in  good  faith, 
for  a  valuable  consideration,  without  no- 
tice of  such  defect  before  maturity. 
Chambers  v.  Falkner,  65  Ala.  44B. 

The  indorsee  of  negotiable  paper,  in 
order  to  relieve  himself  from  any  dis- 
counts, cross  demands,  or  failure  of  con- 
sideration which  the  maker  could  have 
set  up  against  the  payee,  must  show  thai 
he  purchased  it  for  value  before  maturity. 


Johnson  v.  Hanover  Nat.   Bank,  88  Ala. 

271,  6  So.  909. 

In  an  action  by  an  indorsee  against  the 
maker  of  a  negotiable  note,  payable  in 
bank,  plaintiff  must  show  that  he  received 
the  note  before  maturity,  for  a  valuable 
consideration,  to  avoid  the  defense  of  a 
want  or  failure  of  consideration  in  the 
origin  of  the  note.  Marston  v.  Forward, 
5  Ala.  347. 

In  an  action  by  the  indorsee  of  a  bill 
against  the  drawer,  who  Had  also  indorsed 
it,  proof  that  it  was  so  drawn  and  indorsed 
for  the  accommodation  of  the  acceptor, 
without  consideration,  is  sufficient  to 
throw  the  burden  on  plaintiff  to  show  that 
he  is  a  holder  before  maturity,  for  value. 
Battle  V.  Weems,  44  Ala.  105. 

It  is  incumbent  on  an  indorsee  of  ne- 
gotiable paper,  if  he  would  prevent  usury 
from  being  set  up  against  him,  to  show 
that  he  became  the  innocent  holder  of  the 
paper  for  a  valuable  consideration  before 
its  maturity.  Hanrick  V.  Andrews,  9 
Port.   9. 

Where,  to  a  plea  that  defendant  was 
induced  to  sign  the  acceptance  of  bills  of 
exchange  sued  on  by  fraudulent  represen- 
tations of  payee,  the  transferee  replied 
that  he  was  a  purchaser  for  value,  before 
maturity,  and  without  notice,  the  burden 
was  on  the  transferee  to  show  that  the 
Sills  were  purchased  by  him  before  ma- 
turity and  for  a  valuable  consideration, 
H.  T.  Woodall  &  Son  v.  People's  Nat. 
Bank  of  Leesburg,  Va.,  45  So.  194,  153 
Ala.  576. 

If  payment  is  made  by  the  maker  to 
the  payee,  and  the  note  is  not  delivered 
up  at  the  time  of  payment,  and  suit  is 
afterwards  brought  thereon  against  the 
maker  by  another  holder  claiming  to  be 
the  indorsee  or  transferee  of  the  note,  the 
burden  of  proof  rests  on  plaintiff  in  the 
action  (defendant  having  proved  the  pay- 
ment) to  show  that  defendant  had  notice 
of  the  transfer  or  indorsement  before  the 
payment  was  made.  Hart  f.  Freeman,  42 
Ala.  567. 

The  doctrine  has  been  long  settled  tn 
the  supreme  court,  as  to  negotiable  piper, 
that  when  fraud  or  illegality  in  putting  it 
in  circulation  is  shown,  or  any  defense 
addressed  lo  its  consideration,  the  onus 
is  cast  on  the  holder  to  prove  that  he  ac- 
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quired  it  in  good  faith,  before  maturity, 
upon  a  valuable  consideration,  and  in  the 
usual  course  of  busiuess.  Wetumpka  v. 
Wetumpka  Wharf  Co.,  63  Ala.  611. 

Where  a  negotiable  instrument  has 
been  wrongfully  parted  with  by  one  hold- 
ing it  as  trustee,  one  claiming  protection 
against  the  real  owner  must  show  that  he 
took  it  for  a  valuable  consideration,  in 
the  usual  course  of  trade,  before  maturity, 
and  without  knowledge  of  any  defect  in 
title  of  his  transferror.  Reid  f.  Bank  of 
Mobile,  70  Ala.  199. 

Where  a  note  is  put  in  circulation  by 
fraud,  the  holder  is  bound  to  show  him- 
self a  bona  fide  possessor,  and  if  he  fail 
to  do  so,  it  will  be  a  question  for  the  jury. 
whether  his  possession  is  not  mala  fide. 
Wallace  v.  Branch  Bank,  1  Ala.  565. 

Defendant's  Burden  of  Proof.— One 
seeking  to  impeach  the  bona  fides  of  the 
holder  of  a  negotiable  instrument  as- 
sumes the  burden  of  proof.  Lehman  v. 
Tallassee  Mfg.  Co.,  64  Ala.  567;  First 
Nat.  Bank  v.  Dawson,  78  Ala.  67. 

One  who  seeks  to  defend  an  action  on 
a  negotiable  instrument  by  a  transferee, 
by  reason  of  some  payment,  set-off,  or 
equity  against  the  payee  or  some  inter- 
mediate holder,  is  required  to  show  that 
the  holder  did  not  give  value  for  it,  or  to 
raise  a  presumption  of  that  fact  sufficient 
to  require  an  explanation  from  the  holder 
of  the  manner  in  which  he 
Minell  v.  Reed,  26  Ala.  730. 

In  an  action  by  an  indorsee  of  notes 
before  maturity  against  accommodation 
indorsers.  the  burden  is  on  defendants  to 
pro\e  that  plaintiff  had  notice  of  certain 
infirmities,  invalidating  the  indorsements. 
Bunzel  v.  Maas,  2S  So.  S6S,  116  Ala.  6S. 

On  a  bill  to  enjoin  collection  of  a  note 
on  the  ground  of  usury,  the  burden  of 
proving  a  defense  of  bona  fide  purchase 
is  on  defendant,  where  he  alleges  it. 
Thompson  v.  Maddux,  23  So.  157,  ilT  Ala. 
468. 

The  purchaser  of  a  negotiable  note,  be- 
fore maturity,  and  for  valuable  considera- 
tion, is  not  bound  to  enquire  of  the  maker 
whether  there  is  any  defect  in  it,  or  de- 
fense against  it;  but  is  entitled  to  protec- 
tion, unless  there  was  bad  faith  in  his 
purchase  or  such  gross  negligence  as  is 
evidence  of  bad  faith;  and  his  purchase 


for  value  before  maturity  being  shown, 
the  onus  of  proving  notice  is  on  the 
maker.  Wildsmith  v.  Tracy,  80  Ala.  258. 
S  W7  (3)  Consideration  for  Indorsement 
or  Transfer. 

"The  general  rule  is  that  mercantile 
paper  in  the  hands  of  the  holder,  imports 
a  consideration  passing  between  the  origi- 
nal  parties.  When,  however,  this  presump- 
tion is  repelled  and  it  is  shown  that  the  in- 
strument is  made  without  consideration  or 
has  been  fraudulently  or  improperly  put 
into  circulation,  the  holder  will  be  re- 
quired to  prove  that  he  gave  value  for 
the  note,  or  bill,  and  that  he  acquired  it 
before  it  was  due,  or  he  can  not  recover. 
Chiity  on  Bills,  79;  Collins  v.  Martin,  1 
B.  &  P.  650;  Marston  v.  Forward,  5 
Ala.  347;  Wallace  v.  Branch  Bank,  1  Ala. 
565."  Thompson  V.  Armstrong,  7  Ala. 
256. 

In  an  action  on  the  indorsement  of  a 
bill  single,  the  indorsee  need  not  prove 
the  consideration  which  moved  from  him 
to  the  indorser.  The  statute  (Clay's  Dig., 
p.  340,  §  152)  declares  that,  where  suit 
is  founded  on  any  written  instrument, 
the  writing  shall  be  evidence  of  the  debt, 
and  requires  defendant  to  deny  it  by  plea, 
supported  by  affidavit.  Miller  v.  Mcln- 
tyre,  9  Ala.  638, 

On  the  question  of  notice  vel  non  by 
the  holder,  of  conditions  or  restrictions 
imposed  by  the  indorser,  the  burden  of 
proof  is  on  the  defendant;  and  a  charge 
which  instructs  the  jury,  "that  where 
valid  defenses  are  shown  to  exist  against 
negotiable  paper,  if  the  holder  would 
protect  himself  against  them,  he  is  re- 
quired to  show  that,  in  good  faith,  for  a 
valuable  consideration,  without  notice  of 
its  infirmities,  he  acquired  the  paper  be- 
fore maturity,"  misplaces  the  burden  of 
proof  as  to  notice,  and  is  therefore  er- 
roneous. First  Nat.  Bank  v.  Dawson,  78 
Ala.  67. 

§  S97   (4)   Fraud  in  Inception  or  Trans- 
fer. 

1  he  fact  that  there  was  fraud  or  ille- 
gality in  the  inception  of  a  negotiable 
instrument  places  the  burden  on  the 
holder  of  showing  bona  fides.  Thompson 
V.  Armstrong,  7  Ala.  256;  Boyd  v.  Mc- 
Ivor,  11  Ala.  832;  Ross  v.  Drinkard,  3» 
Ala.  434. 
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When  a  note,  based  on  insufficient  con- 
sideration, has  been  obtained  from  a  per- 
son under  the  influence  of  liquor  at  the 
time  of  its  execution,  and  enfeebled  in 
mind  and  body  by  long-continued  disease 
and  drunkenness,  a  presumption  of  fraud 
arises,  which  must  be  countervailed  by 
proof  of  a  fair  consideration,  and  fair 
and  honest  dealing  on  the  part  of  him 
who  seeks  to  enforce  payment  of  the  note. 
Holland  V.  Barnes,  S3  Ala.  83,  25  Am. 
Rep.  59S. 

g   3S8.  Presentment,   Demand,   pre- 
test, and  Notice. 

See  post,  "Presentment,  Demand,  Pro- 
test, and  Notice,"  §  353. 

Presumptiona. — The  presumption  is 
that  the  holder  of  a  bill  resided  at  the 
place  where  the  bill  was  dishonored  and 
protested,  the  burden  being  on  him  to 
show  otherwise.     Tyson  v.  Oliver,  43  Ala. 

The  fact  that,  five  years  after  the  pro- 
test of  a  bill,  the  drawer  was  living  at  a 
certain  place,  raises  no  presumption  that 
he    was    living    there    when    protest    v 
made.     Tyson  v.  Oliver,  43  Ata.  455, 

Burden  of  Proof. — "In  an  action  by 
indorsee   against   the   drawer   or   indorser 
of   a    bill    of   exchange    for   nonpayment, 
no  recovery  can  be  had  without  showing 
that  the  bill  was  presented  for  payment, 
at    maturity,    or    due    diligence    used    for 
that    purpose,    and    timely    notice    of 
dishonor  given  to  them,  or  some  legal 
cuse    shown,    why    such    notice    was 
given.     Story  on   Bills,  §§   333,  336;   Rob- 
erts V.  Mason,  1  Ala.  373;  Irvine  v.  With- 
ers,   1   Stew.   234."      Battle   v.   Weems,   44 
Ala.   105,   106. 

Where  notice  of  nonpayment  is  seni 
through  the  post  office,  addressed  to  th» 
drawer  of  a  bill  at  a  particular  place,  ii 
must  be  shown  that  he  resided  there,  oi 
that  it  was  the  place  at  which  notice 
should  have  been  addressed  to  him. 
Crawford  v.  Branch  Bank  at  Mobile,  7 
Ala.  SOS. 

In  an  action  against  the  drawer  or  in- 
dorser of  a  bill,  the  onus  of  showing  due 
diligence  is  on  plaintiff,  and  is  a  prerequi' 
site,  to  his  right  of  recovery.  If  the 
proof,  therefore,  be  too  uncertain  to  en^ 
able  the  court  to  see  that  due  diligence 
*has  been  used,  he  must  fail  in  his  act 
Rives  V.  Parmley,  18  Ala.  256. 


I  assumpsit  by  the  indorsee  against 
the  indorser,  the  court  must,  if  required, 
order  a  nonsuit,  if  notice  and  refusal  be 
proved.  Ward  ii.  GifFord,  Minor  5. 
need  not  be  shown  as  preliminary 
proof,  before  admitting  in  evidence  the 
sued  on,  that  there  was  a  demand, 
protest,  and  notice,  or  waiver  of  them. 
Manning  v.  Maroney,  87  Ala.  563,  6  So. 
343,  13  Am.  St.  Rep.  67. 
Upon  a  suit  on  a  note  payable  on  de- 
land,  at  a  particular  place,  it  is  not  nec- 
essary that  the  plaintiff  should  prove  a 
demand  at  the  place  before  suit  brought. 
It  is  a  matter  of  defense  for  the  defend- 
ant, if  he  was  ready  at  the  place,  to  pay. 
Montgomery  v.  Elliott,  6  Ala.  701. 

§  329. Paymetit. 

Pre«umption».— The  possession  of  a 
negotiable  instrument  by  the  maker  or 
acceptor  after  maturity  raises  a  presump- 
tion that  it  has  been  paid.     Hill  v.  Gayle, 

1  Ala.  275;  Potts  v.  Coleman,  67  Ala.  821; 
Lipscomb  V.  De  Lemos,  68  Ala.  SOS. 

Possession  of  a  note  by  maker,  and  of 
a  receipt  from  the  payee  for  the  amount 
of  the  note,  to  be  credited  on  the  note, 
is  sufficient  to  create  a  presumption  of 
payment  of  the  note.  Penn  *.  Edwards, 
50   Ala.  63. 

Tt  is  well  settled  that  a  presumption  of 
payment  of  a  debt  arises  from  the  pos- 
session by  the  payee  of  the  note  or  other 
security  given  therefor,  after  its  maturity; 
and  when  such  presumption  of  payment 
arises,  the  inference  is  necessary  that  the 
payment  was  made  to  one  lawfully  au- 
thorized to  receive  the  money.  Lips- 
comb V.  De  Lemos,  68  Ala.  592. 

presumption  that  it  has  been  satisfied; 
but  such  presumption  may  be  rebutted 
by  evidence,  to  be  determined  on  by  a 
jury.  Pitcher  v.  Patrick,  1  Stew.  &  P. 
478. 

Where  a  note  is  declared  on  as  made  in 
another  state,  it  must  be  presumed  that 
it  was  payable  there.     Dunn  v.  Clement, 

2  Ala.  302. 

The  presumption  of  payment  of  a  note 
arising  from  the  maker's  possession  does 
not  arise  where  he  has  been  appointed 
the  payee's  administrator,  in  view  of 
Code,  §  115,  entitling  an  administrator  to 
take  possession  of  his  intestate's  evidence 
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of  debt.  Arnold  v.  Arnold,  27  So.  465. 
124  Ala.  SSO,  82  Am.  St.  Rep.  189. 

Defendant  had  a  claim  against  a  cor- 
poration the  property  of  which  was  pur- 
chased and  debts  assumed  by  a  new  cor- 
poration. Defendant  pledged  said  claim, 
as  collateral  security  for  his  notes,  to 
one  who  was  the  president  and  princi- 
pal stockholder  oi  the  new  corporation, 
and  also  a  partner  in  a  bank.  Held,  in 
an  action  on  said  notes  by  the  assignee 
of  said  bank,  which  afterwards  became 
the  owner  of  said  notes,  that,  even  if 
there  had  been  an  obligation  on  the  pres- 
ident of  said  corporation  to  pay  the  claim 
which  was  pledged  as  collateral,  that  ob- 
ligation rested  on  him  individually,  and 
not  on  the  bank  of  which  he  was  a  mem- 
ber, and  therefore  it  would  not  be  pre- 
sumed that  the  payment  of  the  collat- 
eral operated  as  payment  of  the  note. 
Sampson  v.  Fox,  109  Ala.  662.  19  So.  896. 

Where  a  note  payable  to  two  persons, 
not  partners,  is  found  by  the  executor 
of  one  of  them  among  his  testator's  ef- 
fects, it  will  be  presumed  that  the  note 
was  unpaid.  Tisdale  v.  Maxwell,  58 
Ala.  40. 

.  Burden  of  Proof. — The  burden  of  prov- 
ing payment  of  a  note  sued  on  is  on  the 
defendant.  Walston  v.  Davis,  40  So.  1017, 
'l46  Ala.  610;  Sampson  *.  Fox,  109  Ala. 
668.  IB  So.  896;  Engelbert  v.  Taylor.  55 
So.  442,  1  Ala.  App.  553. 

Where  a  series  of  notes  payable  at  dif- 
ferent dates  were  given  for  the  price  of  a 
plantation,  and  the  maker  paid  the  first 
of  the  series,  the  burden  is  on  him  to 
show,  as  against  an  assignee,  that  the 
note  was  assigned  prior  to  such  payment, 
and,  when  paid,  was  in  the  hands  of  the 
assignee.    Nelson  v.  Dunn.  15  Ala.  501. 

That  a  note  was  lost  after  suit  does  not 
alter  the  rule  that  the  burden  is  on  de- 
fendant to  prove  payment;  plaintiff  not 
being  required  to  prove  that  the  lost  pa- 
per has  not  reached  the  hands  of  an  in- 
nocent purchaser.  Walston  v.  Davis,  40 
So.  1017,  146  Ala.  510. 

9  830.  Admiuibility  of  Evidence. 

See  ante,  "Issues,  Proof,  and  Variance." 
§  319;  post,  "In  General,"  §  331;  "Exe- 
cution, Delivery,  and  Identity  of  Instru- 
ment," §  332;  "Consideration,"  §  333; 
"Nature    of    Liability,    and    Relations    of 


Parties  to  Instrument  and  to  Each  Other," 
§  334;  "Mistake,  Fraud,  or  Duress,"  § 
335;  "Legality  of  Object  and  of  Consid- 
eration," §  336;  "Transfer  and  Owner- 
ship in  General,"  §  337;  "Good  Faith  and 
Payment  of  Value,"  §  338;  "Presentment, 
Demand,  Protest,  and  Notice."  §  339; 
"Payment  and  Discharge,"  §  340;  "Com- 
petency of  Parties  or  Intermediate 
Holders  as  Witnesses,"  §  341;  "In  Ac- 
tions on  Acceptances,  Drafts,  or  Orders," 
§  342;  "In  Actions  on  Contracts  of  In- 
dorsement,"  §  343. 
§  331. In  General. 

See  ante,  "Amount,"  §  82. 

In  an  assumpsit  on  a  note,  under  a 
count  on  an  account  stated,  the  note  is 
admissible  In  evidence,  without  proof  of 
its  consideration.  Catlin  v.  Gilders,  3  Ala. 
536. 

Where  the  execution  of  a  promissory 
note  is  put  in  issue  by  plea,  if  it  is  cor- 
rectly described  in  the  declaration,  it  may 
be  read  to  the  jury,  without  any  addi- 
tional evidence,  in  order  that  the  plain- 
tiff may  offer  proof  of  its  genuineness. 
Callin  V.  Gilders,  3  Ala.  536. 

Where  non  est  factum  is  pleaded  to  a 
suit  on  a  promissory  note,  the  note  it- 
self is  admissible  in  evidence,  if  there  is 
other  evidence,  proper  for  the  jury, 
tending  to  show  that  the  defendant  made 
the  note.    Morris  v.  Varner,  32  Ala.  499, 

In  an  action  on  a  note  by  the  payee 
against  the  maker,  the  payee  makes  out  a 
prima  facie  case  by  showing  possession, 
and  he  need  not  therefore  set  out  in  the 
complaint  or  establish  by  evidence  in- 
dorsements on  the  back  of  it  in  order  to 
introduce  the  note  in  evidence.  Annis- 
ton  Pipe  Works  v.  Mary  Pratt  Furnace 
Co.,  94  Ala.  608,  10  So.  259. 

Where,  in  an  action  on  a  note  given 
for  an  option  to  buy  land,  the  payors  put 
in  issue  the  legality  of  the  contract  grant- 
ing an  option,  such  contract  is  relevant, 
and  admissible  in  evidence.  Hanna  v. 
Ingram,  93  Ala.  482,  9  So.  621. 

Another  note  between  the  same  par- 
ties, though  not  in  suit,  may,  when  shown 
to  be  connected  with  (he  note  sued  on, 
being  in  part  consideration  of  the  pur- 
chase for  which  the  latter  was  given,  be 
read  in  evidence  as  a  part  of  the  trans- 
action. Weaver  v.  Lapsley,  42  Ala.  601, 
94  Am.  Dec.  671. 
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Where  an  action  is  brought  upon  a 
promissory  note,  with  an  affidavit  of  its 
loss,  if  the  plaintiff  has  it  at  the  trial,  it 
may  be  read  to  the  jury.  Carlisle  v.  Da- 
vis, 1  Ala.  42. 

§  33S. Execution,  Deliver]',  and  Iden- 

titj'  of  Instrument. 

In  an  action  on  a  note  alleged  to  have 
been  given  by  defendant's  intestate  (or  a 
loan  by  plaintiff,  the  execution  of  which 
was  denied,  evidence  that  plaintiff,  be- 
tvreen  the  time  of  the  making  of  the  note 
and  decedent's  death,  tried  to  borrow 
money,  was  competent;  his  pecuniary 
condition,  and  ability  to  lend  money  to 
decedent,  being  a  subject  of  legitimate 
inquiry.  Glover  v.  Gentry.  104  Ala.  222, 
13  So.  38. 

Where  defendant  pleaded  non  est  fac- 
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sion  to  testify  as  to  u'hether  he  signed 
the  paper  in  suit.  Mizell  v.  Farmers' 
Bank  (Ala,),  61  So.  272. 

In  an  action  by  a  bank  on  a  note  dated 
on  Sunday,  it  is  not  error  to  admit  evi- 
dence (hat  the  note  is  in  the  handwriting 
of  the  bank's  cashier,  and  that  he  was 
not  in  the  employ  of  the  bank  until  after 
the  date  of  the  note,  and  that  the  note 
is  a  renewal  note,  and  dates  back.  Hau- 
erwas  V.  Goodloe,  101  Ala.  163,  13  So. 
567. 

A  question  asking  a  witness  to  de- 
scribe notes  referred  to  in  certain  letters 
attached  as  exhibits  to  a  deposition  of 
another  writness  is  not  subject  to  Che  ob- 
jection that  the  notes  are  the  best  evi- 
dence, where  the  notes  are  not  the  foun- 
dation of  the  action,  since  in  such  cases, 
coming  up  collaterally,  they  need  not  be 
produced.     Bunzel  v.   Maas,  116  Ala.  68, 

23  So.  S6B. 

Parol  evidence  is  inadmissible  to  show 
that  a  note  signed  by  the  makers  as 
"Board  of  Business  Managers"  was  the 
obligation  of  a  corporation  of  which  they 
were  the  board  of  business  managers, 
and  not  their  individual  note,  the  words 
used  being  mere  descriptio  persona;. 
Richmond,  etc.,  Mach.  Works  v.  Mor- 
agne,  119  Ala.  80,  24  So.  834. 

In  an  action  by  a  bank  on  a  note  dated 
on  Sunday,  its  "discount  register"  is  not 
admissible  in  evidence  to  show  that  the 
note    in    suit   was   a   renewal    of    a    note 


which  matured  on  Sunday,  and  that 
the  renewal  note  was  made  on  a  certain 
week  day  after  its  date,  .and  dated  back 
to  the  date  of  the  maturity  of  the  first 
note,  according  to  the  custom  of  the  bank. 
Hauerwas  *.  Goodloe,  101  Ala.  162,  13 
So.  567. 

§  833.  Consideration. 

See  ante.  "Presumption  as  to  Consid- 
eration in  General,"  §  323  (1);  post,  "Good 
Faith  and  Payment  of  Value,"  §  338; 
"Payment  and  Discharge,"  §  340. 

Admissible  for  Plaintiff. — In  a  suit  at 
law  on  a  promissory  note,  in  which  the 
consideration  ts  stated,  plaintiff  may 
show  by  parol  evidence  a  valuable  con- 
sideration for  the  note,  differing  from 
that  expressed  therein.  Ramsey  v.  Young, 
69   Ala.   157. 

In  an  action  on  a  note  for  the  price  of 
a  slave,  defended  on  the  ground  of  fraud, 
and  want  and  failure  of  consideration, 
the  bill  of  sale  is  competent  evidence 
for  the  plaintiff.  Ward  v.  Reynolds,  32 
Ala.  384. 

In  a  suit  on  a  note,  where  the  maker 
testified  that  he  had  denied  liability  for 
the  debt  of  a  third  person  when  he  made 
the  note,  and  that  he  gave  the  note  for 
the  account  of  such  third  person,  evi- 
dence was  admissible  to  show  when  he 
first  denied  liability,  and  that  he  gave 
the  note  for  his  own  account.  Gates  v. 
Morton  Hardware  Co.,  40  So.  509,  146 
Ala.  692. 

In  a  suit  on  a  note,  evidence  that  an 
account  for  goods  furnished  to  a  third 
person  was  never  presented  to  htm,  but 
only  to  the  maker  of  the  note,  was  admis- 
sible. Gates  V,  Morton  Hardware  Co., 
40  So.  509,  146  Ala.  693. 

Where  the  defendant,  the  maker  of  a 
promissory  note,  introduced  a  witness 
who  stated  that  there  was  no  considera- 
tion passing  from  the  plaintiff,  the  payee, 
and  that  the  latter  was  unknown  to  the 
former,  it  is  competent  for  the  plaintiff 
to  ask  the  witness  if  the  note  was  made 
at  the  instance  of  a  third  person,  and 
whether  there  was  any  consideration 
passing  from  that  person  to  the  maker, 
on  which  the  note  was  founded,  and 
what  it  was.  Moore  v.  Ponders,  11  Ala. 
815. 

Admissible  for     Defettdant^ — "In  refer- 
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ence  to  bills  of  exchange  and  promis- 
sory notes,  it  is  said  in  1  Parsons  on 
Notes  and  Bills,  194,  'that  any  statement 
in  a  bill  or  note  respecting  t)ie  consider- 
ation may  be  explained  or  contradicted 
by  parol  evidence.  It  may  be  shown, 
notwithstanding  any  such  statement,  ei- 
ther that  there  was  no  consideration  at 
all,  or  that  the  consideration  was  differ- 
ent from  that  stated,' "  Ramsey  i'. 
Young,  69  Ala.  157,  158. 

"The  maker  of  a  promissory  note,  not- 
withstanding the  usual  expression  of  con- 
sideration, such  as  'for  value  received,' 
etc,  may  show  as  against  the  payee,  or 
other  person  standing  in  the  same  situa- 
tion, that  the  note  was  given  without 
consideration,  or  that  the  consideration 
failed,  etc,  3  Phil.  Ev.  1458,  et  seq." 
Nicholas  v.  Krebs,  11  Ala.  230,  232. 

"As  between  the  original  parties  to  a 
negotiable  promissory  note,  and  of  pa- 
per not  negotiable  as  between  those 
standing  in  privity,  the  consideration  is 
alwiys  open  to  inquiry.  The  making  of 
the  paper  with  full  knowledge  of  all  the 
facts  relied  on  as  showing  a  want,  or  il~ 
legality,  or  failure  of  consideration,  total 
or  partial,  or  of  any  valid  defense,  though 
it  may  be  a  set-off,  or  in  the  nature  of  a 
set-off,  will  not  preclude  the  defense. 
Ware,  etc.,  Co.  v.  Morgan,  67  Ala.  461; 
Stark  V.  Henderson,  30  Ala.  438;  Holt  v. 
Robinson,  21  Ala.  106;  Finn  v.  Barclay, 
15  Ala.  626;  Clemens  v.  Loggins,  1  Ala. 
622."     Foster  v.    Bush,   104  Ala.   662,   16 

So.   035,   627. 

While  parol  testimony  may  not  be  re- 
ceived to  contradict  or  vary  the  terms  of 
a  note,  yet  the  consideration  for  which 
it  was  given  may  be  established  by  parol 
testimony.  Long  v.  Davis,  18  Ala.  801; 
Ramsey  v.  Young,  69  Ala.  157;  Folmar 
*.  Siler,  132  Ala.  297,  31  So.  719,  720. 

When  the  consideration  of  a  note  is 
not  stated  in  it,  parol  proof  is  admissible 
to  show  what  it  was,  and  that  the  con- 
tract of  which  the  note  formed  a  part  had 
been  rescinded  by  the  parties,  Newton 
*.  Jackson,  23  Ala.  335, 

In  an  action  on  a  promissory  note,  de- 
fendant may  prove  its  consideration  by 
parol  testimony  as  preliminary  to  the  in- 
troduction of  evidence  to  show  that  the 
consideration  has  failed.  Cuthbert  v. 
Bowie,  10  Ala.  163. 

2  Ala  Dig— 26 


In  a  suit  by  a  bank,  against  the  maker 
of  a  promissory  note,  purporting,  on  its 
face,  to  have  been  given  for  the  amount 
of  the  maker's  indebtedness  to  the  bank, 
evidence  is  admissible  to  show  that  the 
agreement  which  constituted  the  consid- 
eration of  the  note  was  the  extinguish- 
ment of  the  debt  of  another  person  to 
the  bank,  and  that  the  proceeds  were  so 
applied.  Murrah  v.  Branch  Bank  at  De- 
catur, 20  Ala.  892. 

Where  a  promissory  note  is  made  for 
a  specified  sum  "for  work  done  on  a  saw 
and  grist  mill,"  the  statement  of  the  con- 
sideration does  not  conclusively  indicate 
that  the  note  is  a  complete  expression 
of  the  contract;  and,  when  sued  on  the 
note,  the  maker  may  show  what  was  the 
contract  between  the  parties,  and  that 
the  payee  stipulated  that  the  work  should 
be  well  done,  and  answer  the  purpose  for 
which  it  was  intended.  Self  v.  Herring- 
ton,  11  Ala.  489. 

The  consideration  of  a  note  from  A  to 
B  was  the  transfer  by  B  to  A  of  certain 
notes  and  an  account  against  C,  with  the 
agreement  that  if  A  could  not  use  such 
claims  in  offset  against  C  to  whom  he 
was  indebted,  they  were  to  be  returned 
to  B,  and  the  note  given  up.  Held,  that 
this  agreement  might  be  proved  by  parol, 
it  being  not  a  varying  of  the  written  con- 
tract, but  only  proof  of  the  consideration. 
Simon  ton  v.  Steele,  1  Ala,  357. 

In  a  suit  on  a  note,  testimony  of  a 
third  person  as  to  whether  he  had  ever 
offered  to  pay  the  payee  for  certain 
goods  was  admissible  as  tending  to  show 
whether  he  was  to  pay  for  the  goods,  or 
was  looking  to  the  maker  of  the  note  to 
pay  for  them.  Gates  *.  Morton  Hard- 
ware Co.,  40  So.  509,  146  Ala.  692. 

In  a  suit  against  a  firm  on  a  note 
signed  in  the  firm  name  by  an  individual 
partner,  parol  evidence  by  the  other 
partner  that  he  instructed  his  partner  to 
sign  the  firm  name  in  order  to  avoid  at- 
tachment of  the  firm  goods  by  the  lat- 
ter's  creditors,  and  that  plaintiff,  the 
payee  of  the  note,  was  aware  of  the 
purpose,  is  admissible  to  show  want  of 
consideration.  Guice  v.  Thornton,  78 
Ala.  466. 

The  maker  of  a  note,  in  order  to  show 
a  want  or  failure^of  consideration,  may 
prove  the  inducements  to  the  making  of 
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the  note.  Litchfield  v.  Falconer,  2  Ala. 
280. 

In  an  action  by  a  bank  on  a  note  de- 
fended on  the  ground  that  the  note  was 
given  under  (he  impression  that  it  was 
in  consideration  of  stock  in  a  corpora- 
tion, the  application  by  defendant  for  the 
purchase  of  such  stock  is  properly  ad- 
mitted. Miiell  *.  Farmers'  Bank  (Ala.), 
-01  So.  272. 

A  woman  who  drew  a  bill  of  exchange 
accepted  by  a  firm  may  show  by  parol 
that  it  was  drawn  by  her  to  secure  a 
debt  of  her  husband,  who  was  a  member 
of  the  firm.  First  Nat.  Bank  v.  Leland, 
133   Ala.  389,   25   So,   195. 

Where  the  defense  to  a  note  sued  on 
is  that  there  is  a  failure  of  consideration, 
evidence  that  the  consideration  of  a  note 
similar  to  that  in  suit  has  failed  is  ad- 
missible, it  being  for  the  jury  to  decide 
upon  the   identity.     Smith   v.   Armistead, 

7    Ala.    698. 

Not  Admissible  for  Defendant.— Tn  an 
action  on  a  note  expressed  to  be  given 
for  certain  described  lands,  parol  evi- 
dence is  inadmissible  that  it  was  given 
in  payment  of  a  debt  for  other  considera- 
tion different  from  that  expressed.  Adams 
V.  Thomas,  54  Ala.   175, 

In  an  action  on  a  promissory  note 
which  purports  on  its  face  to  have  been 
given  "for  the  rent  of  land,"  the  defend- 
ant can  not  introduce  parol  proof  to 
show  that  the  payee  also  agreed  to  re- 
pair the  fencing  around  the  land,  and 
that  he  failed  to  do  so,  in  consequence  of 
which  failure  defendant's  crop  was  dam- 
aged by  the  breaking  in  of  stock.  Evans 
V.  Bell,  20  Ala.  509. 

In  an  action  on  a  note  given  to  the 
agent  of  the  insurer  tor  the  first  pre- 
mium on  life  insurance  policies,  the  appli- 
cations for  which  contained  an  agree- 
ment that  no  statement  made  by  the  per- 
son soliciting  the  application  should  be 
binling  on  the  insurer,  unless  reduced 
to  writing  and  presented  to  the  insurer, 
and  that  the  application  and  policy 
should  constitute  the  entire  contract,  de- 
fendant could  not  show  that  plaintiff,  in 
soliciting  the  insurance,  represented  (hat 
the  policies  would  contain  a  certain  pro- 
vision which  they  did  not  contain;  such 
evidence  having  the  cflect  of  varying  the 


written   contract.     Blanks  v.   Moore,   139 

.\la.    624,   36   So.   783. 

§  33*.  Nature  of  Liability,  and  Re- 
lations of  Parties  to  loatmineDt  and 
to  Each  Other. 

See  ante,  "In   General,"  S  387. 

Where  a  person  other  than  the  payee 
writes  his  name  on  the  back  of  a  note 
at  its  inception,  the  nature  of  the  trans- 
action, and  the  relation  of  the  person  so 
indorsing,  whether  as  maker,  guarantor, 
or  indorser,  and  the  intention  of  the 
parties,  may  be  shown  by  parol  evidence. 
Carter  v.  Long,  125  Ala.  260,  28  So,  74. 

Admissible  for  PlaintiS. — In  an  action 
against  an  administrator,  on  a  note  made 
by  his  intestate  to  the  maker  "or  bearer," 
parol  evidence  is  admissible  to  show  that 
the  note  was  intended  to  be  made  to 
plaintiff.  Hellen  v.  Wideman,  10  Ala. 
846. 

In  an  action  upon  a  promissory  note 
by  persons  as  commissioners,  the  fact 
that  they  are  the  promisees  may  be 
proved  by  parol,  and  they  need  not  pro- 
duce the  record  evidence  of  their  ap- 
pointment. Mundine  v.  Crenshaw,  3 
Stew.  87. 

Defendant  subscribed  the  written 
memorandum.  "Good  for  three  hundred 
dollars.  Jan'y  15th,  1829,"  Held,  that 
parol  evidence  was  admissible  to  show 
that  it  was  delivered  to,  and  intended  to 
acknowledge  a  liability  to,  plaintiff. 
Nicholas  t:  Kerbs,  11  Ala.  230. 

Where  the  complaint  in  an  action  on 
notes  stated  that  they  were  subject  to 
the  conditions  of  a  lease,  and  the  evi- 
dence showed  that  the  notes  and  lease 
were  executed  with  reference  to  each 
other,  as  a  part  of  the  same  transaction, 
it  was  not  error  to  admit  the  lease  in 
evidence,  though  it  did  not  bear  the  same 
date  as  the  notes.  Murphy  v.  Farley,  27 
So.  44S,  124  Ala.  279. 

In  an  action  on  a  note  signed  by  a  cor- 
poration, followed  by  defendant's  name 
and  the  word  "Priest,"  in  which  it  was 
in  issue  whether  the  note  was  defend- 
ant's personal  obligation,  a  question  as 
to  whether  the  note  was  sent  to  defend- 
ant by  plaintiff  for  his  individual  signa- 
ture, in  accordance  with  an  agreement 
to  sign  it,  was  proper.  Briel  v.  Exchange 
Nat.  Bank  (Ala,),  61  So.  277. 
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If  it  be  doubtful  whether  a  bill  drawn 
by  the  president  of  a  corporation  on  the 
treasurer  thereof  was  drawn  by  the  pres- 
ident in  his  private  character  or  as  agent 
of  the  corporation  and  by  its  authority, 
parol  evidence  is  admissible  to  show  the 
true  nature  of  the  transaction.  Wet- 
umpka  &  C.  R.  R.  v.  Btnsham,  5  Ala.  657. 

Not  Admissible  for  Plaintiff.— Where 
the  written  instrument,  which  is  the  foun- 
dation of  the  suit,  is  unstamped,  and  ex- 
cluded as  evidence  foi;  that  reason,  the 
contract  evidenced  by  such  written  instru- 
ment can  not  be  proved  by  oral  evidence. 
Mobile,  etc.,  R.  Co.  v.  Edwards,  46  Ala. 
867. 

Admissible  for  Defendant  —  Where, 
from  the  face  of  a  note,  it  is  doubtful 
whether  the  party  making  it  acted  for 
himself  or  as  the  agent  of  another,  parol 
evidence  is  admissible  to  show  the  char- 
acter of  the  transaction.  Deshler  v. 
Hodges,  3  Ala.  509. 

A  contract,  for  the  sale  of  a  horse, 
which  is  not  reduced  to  writing,  but  for 
the  price  of  the  horse  a  note  is  given,  is 
not  affected  by  the  rule  that  written  con- 
tracts can  not  be  explained  by  parol  evi- 
dence. In  such  a  case  it  is  competent  to 
prove  by  parol  that  the  note  was  to  be  re- 
turned if  the  horse  died.  Barlow  v.  Flem- 
ming,  6  Ala.  146. 

Parol  proof  is  admissible  to  show  the 
intention  of  the  parties  to  a  note  at  the 
time  the  contract  was  entered  into,  with 
regard  to  their  several  liabilities  am 
themselves,  and  the  relation  which  they 
were  to  bear  to  the  note.  Branch  Bank 
Mobile  V.  Coleman,  20  Ala.  110. 

Parol  evidence  is  admissible  to  show 
that  a  bill  drawn  on  the  owner  of  a  steam- 
boat, and  accepted  by  the  captain,  as  such, 
was  intended  to  bind  the  owner,  and  that 
he  authorized  the  acceptance  to  be  made 
in  that  name  and  form.  May  v.  Hewitt, 
33  Ala.  161. 

"When  it  is  doubtful  from  the  face  of 
a  contract,  not  under  «eal,  whether  it 
intended  to  operate  as  the  personal  en- 
gagement of  the  party  signing,  or  to  im- 
pose an  obligation  upon  some  third  per- 
son as  his  principal,  parol  evidence  it 
admissible  to  show  the  true  character  of 
the  transaction;  especially,  if  the  right  of 
a   bona  fide    endorsee   is   not   prejudiced 


thereby.  Lazarus  v.  Shearer,  2  Ala.  718; 
Deshler  v.  Hodges,  3  Ala.  509;  McWhorter 
c.  Lewis,  4  Ala.  198;  Mott  v.  Hicks,  1 
Cow.  513."  May  v.  Hewitt,  etc.,  Co.,  33 
Ala.  161,  166. 

Where  it  is  doubtful  from  the  face  of 
a  note  whether  it  was  intended  to  operate 
as  the  personal  engagement  of  the  party 
signing  it,  or  to  impose  an  obligation  upon 
some  third  person  as  his  principal,  parol 
evidence  is  admissible  to  show  the  true 
character  of  the  transaction.  Lazarus  v. 
Shearer,  2  Ala.  718. 

Although  the  signers  of  a  note  are  ap- 
parently joint  promisors,  and  each  is  lia- 
ble for  a  ratable  proportion  of  the  debt, 
it  may  be  shown  by  parol  evidence,  as 
between  the  signers,  that  one  was  surety 
for  the  other.  Summerhill  v.  Tapp,  S3 
Ala.  227. 

Not  Admissible  for  Defendint— Parol 
evidence  is  not  admissible,  in  an  action  on 
a  bond  or  note,  to  show  that  the  instru- 
ment was  delivered  to  the  payee  (or  obli- 
gee) himself  as  an  escrow,  to  take  effect 
upon  a  condition;  nor  is  it  admissible,  in 
the  absence  of  fraud  or  mistake,  to  show 
a  delivery  to  the  payee  (or  obligee)  upon 
the  condition  that  it  was  not  to  have  any 
binding  force  at  all.     Guice  v.  Thornton, 

76    Ala.    466. 

A  parol  agreement,  made  when  a  right 
to  vend  a  churn  was  sold,  and  notes  were 
given  for  the  price,  that  the  maker  of  the 
notes  need  not  pay  them  it  he  was  un- 
able to  sell  enough  churns  to  do  so,  is 
inadmissible  in  an  action  on  the  notes. 
Rice  V.  Gilbreath,  119  Ala.  424,  2i  So.  421. 
§  33S.  Mistake,  Fraud,  or  Duress. 

When  a  promissory  note  is,  by  mistake, 
made  payable  to  Aaron  Formey,  instead 
of  Aaron  Formby,  the  latter  may  sue 
upon  it  in  his  own  name,  alleging 
that  it  was  made  payable  to  him  by  the 
name  therein  inserted,  and  may  prove  on 
the  trial,  by  parol  evidence,  that  he  was 
the  person  intended.  Taylor  v.  Strick- 
land, 37  Ala.  642. 

In  the  absence  of  any  proof  of  false 
representations  as  to  the  contents  of  an 
instrument  made  for  the  purpose  of  se- 
curing defendant's  signature  thereto,  evi- 
dence that  his  signature  to  another  in- 
strument of  the  same  kind,  between  the 
same  parties,  had  been  secured  by  such 
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false  representations,  shortly  before  the 
signing  of  the  one  in  questioD,  is  inad- 
missible. Martin  *.  Smith,  116  Ala.  639,' 
33  So.  917. 

g  33S. LegalitF  of  Object  and  of  Con- 
sideration. 
Where,  in  an  action  by  the  indorsee,  de- 
fendant set  up  that  the  note  was  based 
on  a  gaming  transaction,  any  circum- 
stances from  which  knowledge  or  con- 
sent of  the  payee  as  to  the  transaction 
could  be  reasonably  inferred  was  com- 
petent evidence,  Birmingham  Trust  & 
Savings  Co.  v.  Curry,  49  So.  319,  160  Ala. 
370. 

§  337. Transfer    and    Ownership    in 

General. 

See  ante.  "Verification,"  §  315. 

The  fact  that  plaintiff  knew  the  maker 
was  insolvept  when  he  bought  the  «■ 
is  proper  evidence  to  be  considered  by 
the  jury  on  the  question  of  actual  pur 
chase  by  plaintilf.  Bunzel  V.  Maas,  33 
So.  568,  116  Ala.  68. 

Where  it  is  a  question  before  the  jury 
whether  the  note  sued  on  is  the  note  ol 
the  defendant  or  of  a  third  person,  tht 
fact  that  the  plaintiff  had  sued  and  re 
covered  judgment  on  the  note  against 
such  third  person  is  not  irrelevant,  but 
is  a  circumstance  proper  for  the  consid- 
eration of  the  jury.  Clealand  v.  Huey, 
18  Ala.  343. 

raised  by  a  complaint  declaring  upon  th< 
notes  as  nonnegotiable  and  pleas  deny- 
ing plainiilTs  ownership,  the  notes  v 
inadmissible,  in  the  absence  of  proof  of 
plaintiff's  ownership.  Peevey  v.  Tapley, 
43  So.  561,  148  Ala.  320. 

In  an  action  on  a  promissory  note,  made 
payable  to  L.  and  W.,  by  the  payees 
against  the  maker,  evidence  that  they 
were  then  transacting  business  in  part- 
nership with  a  third  person,  who  is  yet 
alive,  is  not  admissible.     Cotton  v.  Lane, 


§   33B.  Good  Faith  and  Payment  of 

Value. 

See  ante,  "Consideration,"  g  333. 

On  an  issue  as  to  whether  a  note  was 
transferred  to  a  bank  as  collateral  se- 
curity for  an  existing  debt  or  for  a  new 


loan,  evidence  that  no  portion  of  the 
money  loaned  was  drawn  out  of  the  bank 
till  after  the  transfer  of  the  note  is  com- 
petent. Boykin  v.  Bank  of  Mobile,  72 
Ala.  262,  47  Am.  Rep.  408. 

Where  plaintiff  purchased  a  draft  from 
the  apparent  payee,  who  had  fraudulently 
altered  it,  and  who  paid  part  of  the  pro- 
ceeds to  defendant  in  payment  of  an  al- 
leged debt,  evidence  to  show  that  the  debt 
was  secured  was  competent,  as  tending 
to  show  that  defendant  gave  value.  Ala- 
bama Nat.  Bank  v.  Rivers,  ZZ  So.  580,  lie 
Ala.  1,  67  Am.  St.  Rep.  B5. 

A  note,  indorsed  in  blank,  was  deliv- 
ered to  H.  by  the  payee  to  secure  the  pay- 
ment of  a  debt  owing  by  the  payee  to 
him.  Held,  in  an  action  by  H.  on  the 
note,  that  the  evidence  that  the  payee 
was  indebted  to  H.  &  Co.  was  inadmissi- 
ble. Prim  V.  Hamme!,  32  So.  1006,  134 
Ala.  653,  93  Am.  St.  Rep.  sa. 

§  339.  Presentment,  Demand,  Pro- 
test, and  Notice. 

It  is  permissible  to  prove  a  custom  or 
usage,  at  a  particular  place  where  the 
parties  to  a  bill  of  exchange  reside,  as  to 
the  mode  of  giving  notice  of  protest  for 
nonpayment  of  the  bill.  Ray  v.  Porter, 
■12  Ala.  327. 

Where  the  protest  of  a  note  made  pay- 
able at  any  bank  in  a  designated  city,  al- 
though showing  that  it  was  presented  for 
payment  at  a  certain  named  bank  in  the 
state,  does  not  expressly  State  that  the 
bank  was  in  such  city,  parol  evidence  is 
admissible,  in  connection  with  the  protest, 
to  show  that  a  bank  of  the  name  of  that 
mentioned  therein  was  located  in  such 
city  at  the  date  of  the  protest.  Boit  v. 
Corr,  B4  Ala.  US. 

As  the  statute  makes  the  certificate  of 
a  notary,  in  the  protest  of  an  inland  bill, 
that  he  had  mailed  a  notice  of  the  dis- 
honor, addressed  to  the  drawer,  at  a  cer- 
tain post  office  evidence  of  the  tact,  if  the 
protest  and  notice  recited  therein  are  reg- 
ular, the  holder  may  prove,  on  the  trial, 
that  the  post  office  to  which  the  notice 
was  addressed  was  the  one  at  which  the 
drawer  usually  received  his  letters.  Leigh 
V.  Lightfoot,  11  Ala.  93S. 

Although  protests  are  excluded  irom 
the  jury,  yet  the  deposition  of  the  notary 


>v  Google 


§§  339-340 


BiLU  AND  Notes 


453 


>  the  i 


IS  proper  to  prove  notice 

dorsers.     Bank  at  Decatur  v.  Hodges,  9 

Ala.  631. 

Though  a  notarial  certificate  is  by  stat- 
ute competent  evidence  of  the  facts  stated 
therein,  notice  may  be  proved  otherwise. 
Martin  i'.  Brown,  75  Ala.  442. 

Notice  sent  lo  an  indorser  by  mail  of 
the  dishonor  ol  a  bill  of  exchange  need 
not  be  produced  in  order  to  be  ab\<i  to 
give  proof  of  its  contents.  John  v.  City 
Nat.  Bank,  62  Ala.  529,  34  Am.  Rep.  35. 

As  promissory  notes  were  not  required, 
when  dishonored,  to  be  protested,  at  com- 
mon law,  it  can  not  be  presumed,  in  the 
absence  of  proof  of  a  change  of  the  com- 
mon law  in  the  slate  of  Georgia,  that 
promissory  notes  are  protestable  in  that 
state;  and  therefore,  the  protest  of  a  no- 
tary public  is  not  evidence.  Dunn  v.  Ad- 
ams, etc.,  Co.,  1  Ala,  537. 
§  340.  Payment  and  DiBcharge. 

Payment — Fact  of  Payment— When  a 
note  has  been  paid  and  delivered  up,  it 
will  not  be  presumed  that  the  maker  aft- 
erwards retains  it  in  his  possession;  and 
therefore  parol  evidence  is  admissible  to 
prove  a  payment,  when  it  becomes  a  ma- 
terial inquiry,  without  calling  upon  the 
party  to  whom  the  writing  was  delivered 
to  produce  it.  Mead  v.  Brooks.  S  Ala. 
840. 

The  maker's  possession  of  the  note  be- 
ing only  presumptive  evidence  of  pay- 
ment, evidence  is  admissible  that  another 
note  of  the  same  tenor  has  been  substi- 
tuted for  it.  Potts  V.  Coleman,  67  Ala. 
221. 

A  witness  can  not  be  allowed  to  state 
that  he  saw  a  credit  of  $400  entered  upon 
a  note,  without  producing  the  note,  un- 
less there  is  evidence  that  perhaps  the 
note  has  been  fully  paid  off,  so  as  to  war- 
rant the  inference  that  it  has  been  de- 
stroyed, or  unless  he  could  swear  to  the 
payment  from  his  own  knowledge.  Scar- 
borough ^,  Reynolds,  IS  Ala.  25S. 

Admissions  that  a  note  has  been  paid, 
made  by  the  holder  of  a  note  while  he  is 
the  owner,  are  admissible  in  evidence  in 
an  action  by  such  holder  for  the  use  of 
another.    Remy  v.  Duffee,  4  Ala.  365. 

The  custom  of  the  merchants  of  Mo- 
bile to  retain  notes  and  bills  of  their 
country  customers,  after  they   are    paid, 


until  the  end  of  the  year,  for  settlement, 
may  be  given  in  evidence  to  explain  why 
a  paid  note  was  not  given  up.  Remy  v. 
Duffee,  4  Ala.  365. 

Where  defendant  claimed  that  at  a 
speci6ed  time  he  made  a  payment  on  a 
note  with  money  borrowed  from  a  third 
person,  to  whom  he  had  given  his  rote 
therefor,  the  note  so  given,  and  the  testi- 
mony of  such  third  person  as  to  the  date 
and  amount  of  the  loan,  are  competent  in 
rebuttal.  Turrentine  v.  Grigsby,  23  So. 
666,  118  Ala.  380. 

In  an  action  of  assumpsit  by  the  repre- 
sentative of  a  deceased  father  against  his 
son  on  promissory  notes,  made  by -the 
latter  in  1B37.  and  payable  to  the  intes- 
tate, the  defendant  relied  on  payments 
and  set-off  to  a  greater  amount  than  the 
sum  sought  to  be  recovered-  To  show 
that  the  set-off  had  been  allowed  on  some 
other  indebtedness  to  the  testator,  the 
plaintiff  adduced  evidence  tending  to 
prove  that  the  defendant  had  been  unsuc- 
cessful in  business  as  a  merchant  some 
years  previous  to  making  the  notes;  that 
he  afterwards  resided  at  his  father's 
house,  without  any  visible  means,  and 
then  engaged  in  a  business  which  re- 
quired a  considerable  cash  capital,  and 
when  he  ceased  to  do  that  business,  in 
1B35,  money  could  not  be  made  of  him 
on  execution.  Held,  that  this  testimony 
did  not  tend  to  prove  the  fact  it  was  in- 
tended to  establish,  that  it  was  prima 
facie  irrelevant,  and  should  therefore  have 
been  excluded.  Sorrelle  v.  Craig.  S  Ala. 
534. 

In  a  suit  between'  the  payee  of  a  note 
and  one  who  had  assumed  the  debt,  the 
issue  was  whether  goods  sold  by  the 
maker  to  the  payee's  sister  and  on  his 
credit,  were  a  payment  on  the  note.  The 
maker  having  been  a  witness  for  the 
payee,  the  clerks  of  the  former  testified 
for  the  other  side  that  the  maker  of  the 
note  told  him  to  sell  the  sister  all  the 
goods  she  wanted,  and  that  it  had  been 
agreed  that  her  account  should  be  a 
credit  on  the  note.  Held,  that  the  state- 
ments, testified  to  were  not  part  of  the 
res  gestae  and  were  admissible  only  to 
Impeach  the  testimony  of  the  maker  of 
the  note.  McPherson  v.  Foust,-  81  Ala, 
295,  8  So.  193. 
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Mode  of  Payment. — Where,  in  suit  by 
a  bank  on  a  note,  defendant  claimed  that 
it  had  been  paid  with  proceeds  of  work 
on  a  railroad  grade,  evidence  as  to  the 
work,  introductory  to  testimony  that  it 
was  paid  for  and  the  money  appropriated  to 
defendant's  debt,  due  plaintiff,  was  ad- 
missible.    First   Nat,  Bank  v.  Alexander, 

50  So.  45,  161   Ala.  580. 

In  an  action  on  a  note,  parol  evidence 
is  admissible  to  prove  an  agreement  to 
receive,  in  pari  payment,  a  debt  due  from 
another  person.  Murchie  v.  Cook,  1 
Ala.  41. 

In  an  action  of  debt  on  a  note,  for  "dol- 
lars," given  to  secure  the  purchase  money 
of  lands  of  a  decedent  sold  in  one  of  the 
seceded  stales  in  the  year  1863,  under  an 
order  of  the  probate  court  for  the  pay- 
ment of  debts,  the  defendant  can  not 
show,  after  the  return  and  confirmation 
of  the  sale  iu  the  probate  court,  that  the 
sale  was  for  Confederate  treasury  notes, 
and  not  for  "dollars"  in  some  lawful  cur- 
rency of  the  United  States.  Hill  v.  Er- 
win,  44  Ala.  661. 

It  is  inadmissible  to  show  by  parol  that 
a  promissory  note  was  not  to  be  paid  in 
money.  Such  evidence  clearly  contra- 
dicts the  legal  terms  of  the  written  agree- 
ment.    Clark  V.  Hart,  49  Ala.  86. 

Where  a  note  was  made  payable  "at 
the  Branch  Bank  at  Montgomery."  parol 
evidence  to  prove  that  at  the  time 
note  was  made  it  was  agreed  that,  if  the 
note  was  sent  to  the  bank,  the  maker 
should  be  exonerated  from  payment,  is 
inadmissible,  because  it  contradicts  one 
of  the  terms  of  the  note.  Montgomery  R. 
Co.  V.  Hurst.  9  Ala.  513. 

Time  of  Payment. — In  an  action  by  the 
payee  on  a  promissory  note,  payable  un- 
conditionally, and  at  a  time  certain,  it  is 
incompetent  to  prove  by  parol  testimony 
any  promise  by  the  plaintiff,  contempo- 
raneous with  or  antecedent  to  the  execu- 
tion of  the  note,  stipulating  for  a  post- 
ponement of  the  time  of  payment.  Doss 
I',  Peterson,  88  Ala.  253.  2  So.  644;  Litch- 
field V.  Falconer,  2  Ala.  280. 

Place  of  Payment.— Where  a  bond  or 
note  fails  to  designate  the  place  of  pay- 
ment, parol  evidence  is  admissible  Ic 
show  that  it  was,  by  agreement  betweet 
the  parties,  to  be  paid  at  a  place  different 


from  that  of  the  contract.    Moore  v.  Dav- 
idson. 18  Ala.  209. 

§  341. Competency  of  Parties  or  In* 

termediate  Holders  as  Witneues. 

Party  to  Vote  in  GeneniL— The  mere 
fact,  that  a  witness  is  a  party  to  a  nego- 
tiable paper,  does  not  disqualify  him. 
Griffing  v.  Harris,  9  Port.  235;  Adams  *. 
Moore.  9  Port.  406. 

"In  later  cases  (than  Whatley  f.  John- 
son, 1  Stew.  498),  the  doctrine  has  fre- 
quently been  laid  down,  that  'the  mere 
fact,  that  the  witness  is  a  party  to  a  ne- 
gotiable paper,  does  not  disqualify  him. 
Such  is  the  established  law  in  this  state.' 
Adams  V.  Moore,  9  Port.  406;  Griffing  v. 
Harris,  9  Port.  225;  Dawidson  v.  Love,  1 
Ala.  133."  Thompson  v.  Armstrong,  5 
Ala.   383,   386. 

The  mere  fact  of  a  witness  being  a 
party  to  the  note,  independently  of  other 
testimony,  goes  to  his  credit — not  to  his 
competency.  Thompson  v.  Armstrong,  .5 
Ala,  383. 

A  party  to  a  negotiable  instrument  is 
inadmissible  as  a  witness,  after  the  in- 
strument has  been  negotiated,  to  show  it 
void  at  the  time  of  its  execution.  Ross 
V.  Wells,  1  Stew.  139. 

Maker.— The  mere  fact  that  the  maker 
of  a  note  is  a  party  to  the  paper  does  not 
render  him  incompetent  to  testify  in  an 
action  by  an  indorsee  against  an  indorser. 
Adams  V.  Moore,  9  Port,  406. 

"The  general  policy  of  the  country  for- 
bids that  any  one  should  join  as  one  of 
the  makers  in  the  note,  and  afterwards 
be  admitted  by  his  testimony  to  impeach 
it.  1  Term  296;  3  Term  34.  36;  7  Term 
597;  1  H.  Black.  308;  2  Dal.  194;  2  John. 
165;  15  John.  270;  1  Caines.  358,  The 
cases  cited  on  the  other  side  are,  where 
makers  or  endorsers  have  been  permitted 
to  testify  as  to  facts  which  occurred  after 
and  not  before  they  had  put  their  names 
to  the  note."  Ross  v.  Wells,  1  Stew.  139. 
140. 

Payee, — The  payee  of  a  bill  is  a  com- 
petent witness  for  the  drawer,  in  a  suit 
against  him  by  the  indorsee,  to  impeach 
its  validity.  State  Bank  v.  Seawell,  18 
Ala.  616. 

In  an  action  against  the  maker  of  a 
note,  by  the  bearer,  the  payee  is  not  com- 
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petent  to  prove  the  making  of  the  note, 
under  the  plea  of  non  est  factum.  Car- 
roll V.  Meeks.  3  Port.  226. 

Indorser. — An  indorser  who  has  no  in- 
terest in  the  note,  nor  liable  in  any  man- 
ner upon  it,  is  a  competent  witness  in 
favor  of  the  indorsee,  against  the  maker. 
Boyd  V.  Mclvor,  14  Ala.  593. 

An  indorser,  who  has  assigned  a  note 
without  recourse,  which  was  made  pay- 
able to  him  as  the  agent  of  the  indorsee, 
for  a  debt  due  the  indorsee,  is  a  compe- 
tent witness  for  the  latter  in  a  suit  upon 
the  note.    Boyd  v.  Mclvor,  14  Ala.  SUS. 

Assicnor. — When  the  assignee  of  a 
promissory  note  is  the  defendant  in  an 
action,  and  seeks  to  establish  it  as  a  set- 
ofT,  he  may  render  his  assignor  a  compe- 
tent witness  for  him,  to  prove  the  time 
when  the  assignment  was  made,  by  re- 
leasing him  from  all  liability  on  account 
of  the  note.  Section  2290  of  the  Codt 
does  not  apply  to  such  a  case.  Grayson 
V.  Glover,  33  Ala.  182.     . 

Transferee. — -In  an  action  on  a  note 
leged  to  have  been  executed  by  defend- 
ant's intestate,  it  appeared  that  plaintiff 
had  transferred  the  note  to  his  wifi 
consideration  of  her  agreement  to 
a  debt  her  brother  owed  plaintifi,  and 
that  after  suit  was  brought  be  caused  the 
clerk  to  enter  the  cause  on  the  docket  U 
the  use  of  his  wife,  and  so  notified  de- 
fendant. The  wife  testified  that,  a  few 
minutes  before  she  was  called  to  testify, 
she  "formally  recanted"  the  agreement 
with  her  husband,  without  the  advice  of 
her  attorney;  but  it  was  not  shown  that 
the  husband  was  present,  or  was  a  party 
to  the  "recantation,"  or  on  what  consid- 
eration it  was  done.  Held,  that  no  bona 
lide  retransfer  took  place,  and  that  the 
wife  was  disqualified  to  testify.  Glover 
V.  Gentry,  104  Ala.  322,  16  So.  38. 

But  an  intermediate  indorsee  who  re- 
turns the  note  to  the  payee,  before  the 
latter  delivers  it  to  a  bearer,  is  a  compe- 
tent witness  for  the  plaintiff,  in  such  an 
action.     Carroll  v.  Meeks,  3  Port.  226. 

§  31S.  In  Actions  on  Acceptaoces, 

Drafts,  or  Orders. 

In  an  action  by  an  indorsee  against  ac- 
commodation acceptors  of  a  bill,  where 
the  defense  was  payment  by  the  drawer, 
a  list  of  the  drawer's  liabilities  to  the  in- 


dorsee, prepared  by  the  drawer's  book- 
keeper on  his  order,  and  at  the  request 
of  the  indorsee,  several  months  after  the 
alleged  payment,  containing  the  accept- 
ance sued  on,  was  proper  evidence  for 
plaintiff.  Steiner  v.  Jeffries,  24  So.  87, 
118  Ala.   573. 

Where,  in  an  action  on  a  draft  ac- 
cepted by  defendant,  defense  is  made 
that  the  acceptance  was  conditional  on 
the  doing  of  certain  work  by  the  drawer, 
evidence  that  at  maturity  defendant 
asked  for  an  extension  is  admissible  to 
negative  such  defense.  Hunt  v.  John- 
son, 96  Ala.  130.  11  So.  387. 

In  an  action  by  an  indorsee  against 
accommodation  acceptors  of  a  bill,  where 
the  defense  was  payment  by  the 
drawer,  plaintifiE  might  show  that  sev- 
eral months  after  the  alleged  payment 
the  drawer  executed  to  the  acceptors  a 
note  which  included  the  amount  of  the 
bill  sued  on.  Steiner  v.  Jeffries,  24  So. 
37,  118  Ala.  573. 

In  an  action  to  charge  defendant  as 
accommodation  indorser  of  a  draft  pur- 
chased by  plaintiff  from  the  apparent 
payee,  after  he  had  fraudulently  substi- 
tuted his  name  as  payee,  and  raised  the 
amount,  it  was  competent  to  ask  by 
whom  defendant  was  requested  to  in- 
dorse, Alabama  Nat.  Bank  v.  Rivers, 
22  So.  580,  116  Ala.  1,  67  Am.  St.  Rep,  95. 

On  presentation  of  an  order  to  de- 
fendants for  acceptance,  defendants  re- 
tained the  order,  apparently  with  plain- 
tiffs' acquiescence.  Held,  in  an  action  to 
hold  defendants  liable  as  acceptors 
thereof,  that  it  was  error  to  overrule  a 
general  objection  to  the  introduction  by 
defendants  of  a  letter  purporting  to  be 
the  order  in  controversy,  and  defend- 
ants' letter  to  plaintiffs  agreeing  to  pay 
what  might  become  due.  Williams  v. 
Gallyon,  107  Ala.  439,  18  So.  162. 

9  343.  In  Actions  on  Contracts  of 

Indorsement. 
Admissible. — It  may  be  shown  by  pa- 
rol that  an  indorsement  in  blank  by  the 
payee  of  the  note  in  suit,  and  its  deliv- 
ery to  plaintiff's  collector,  were  in  fact 
a  transaction  in  which  the  latter  was  to 
act  as  the  agent  of  the  payee  to  get  the 
note  discounted,  and  to  apply  a  portion 
of  the  proceeds  in  payment  of  a  debt  due 
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to  riMmtiM.  Ay«ry  Si  Sons  v.  Miller,  86 
Ala.  4K,  S  So.  MS. 

Where,  in  an  action  against  the  in- 
dorsers  of  a  note,  they  denied  having  in- 
duced the  holder  to  delay  suit  against 
the  maker,  a  corporation,  by  promising 
to  pay  the  note,  it  was  proper  to  show 
on  cross-examination  of  one  of  the  de- 
fendants that  he  and  the  other  defend- 
ant owned  the  majority  of  the  stock  of 
the  malter.  Brown  t.  Fowler,  32  So.  584, 
133   Ala.   310. 

On  an  issue  as  to  whether  defendants 
had  promised  to  pay  a  note  on  which 
they  were  indorsers,  a  letter  subse- 
quently written  by  one  of  them  contain- 
ing an  individual  promise  to  pay,  and 
stating  that  they  wanted  the  plaintiff  to 
hold  the  paper,  was  admissible.  Brown 
V.  Fowler,  133  Ala.  310,  32  So,  584. 

Where,  in  an  action  against  the  in- 
dorsers of  a  note,  they  denied  having  in- 
duced the  holder  to  delay  suit  against 
the  maker  by  promising  to  pay  the  note, 
testimony  that  they  said  to  witness  that 
they  told  the  holder  that  either  of  them 
was  worth  the  debt,  and  that  they  had 
offered  to  give  him  a  mortgage  on  the 
maker's  property,  and  pay  $300  per 
mo^th  until  the  debt  was  paid,  was  prop- 
erly received.  Brown  v.  Fowler,  133  Ala. 
310,  32   So.  S34. 

In  an  action  brought  by  the  assignee 
against  the  maker  of  a  promissory  note, 
the  defendant  seeking  to  establish  as  a 
set-off  a  note  executed  by  the  assignor 
to  a  third  person,  and  transferred  by  the 
latter  to  the  defendant,  a  memorandum 
written  on  the  latter  note  by  the  plain- 
tiffs assignor,  stating  that  said  note,  it 
"taken  up"  by  the  defendant,  should  be 
credited  on  the  note  of  the  latter  to  him, 
is  competent  evidence  for  the  defendant, 
if  shown  to  have  been  made  before  the 
transfer  of  the  note  sued  on.  Grayson 
V.  Glover,  33  Ala.  182. 

If  payment  of  a  note  is  made  by  the 
maker  to  the  payee,  the  note  having  been 
indorsed  without  notice  to  the  maker, 
and  suit  is  afterwards  brought  upon  it 
by  the  indorsee  against  the  maker,  the 
defendant,  in  proving  the  fact  of  pay- 
ment, may  also  prove  the  declarations  of 
both  himself  and  the  payee,  made  at  the 
time  of  the  payment,  in  relation  thereto, 
as  a  part  of  the  res  gesta;.  Hart  r.  Free- 
man, 42  Ala.  567. 


In  an  action  of  assumpsit  at  the  suit 
of  a  subsequent  against  a  prior  indorser, 
to  authorize  the  admission  of  the  note  as 
evidence  it  is  sufficient  to  prove  the  sig- 
nature of  the  maker  and  the  defendant; 
and  the  recital  in  a  joint  judgment  ren- 
dered upon  the  note,  at  the  suit  of  a 
bank,  against  the  defendant,  the  plain- 
tiff, and  maker,  is  evidence,  in  such  an 
action,  to  charge  the  defendant.  Spence 
V.  Barclay,  8  Ala.  581. 

In  an  action  by  the  indorsee  against 
the  drawer  of  a  bill  of  exchange,  drawn 
at  Mobile  by  a  bank  on  a  bank  in  New 
Orleans,  in  August,  1862,  after  the  cap- 
ture of  the  latter  place  by  the  Federal 
forces,  "payable  in  currency,"  and  which 
was  not  represented  for  payment  until 
May  11,  1865,  after  the  close  of  the  war, 
and  then  duly  protested  for  nonpayment, 
evidence  is  admissible  on  behalf  of  the 
defendant,  under  §  3  of  Ordinance  No. 
26,  adopted  September  28,  1S6S,  to  show 
that  it  was  understood  and  agreed  be- . 
twecn  the  defendant  drawer  and  the 
payee,  at  the  time  of  drawing  the  bill, 
that  if  it  could  not  be  sent  to  New  Or- 
leans in  a  short  time  it  should  be  re- 
turned to  the  defendant,  and  the  same 
amount  of  money  that  the  payor  had 
paid  for  it,  which  was  Confederate  treas- 
ury notes,  should  be  returned  to  him; 
and  evidence  also  was  admissible  show- 
ing that  this  agreement  was  communi- 
cated to  the  plaintiff  indorsee  at  the  time 
he  purchased  the  bill.  Tarleton  v.  South- 
ern Bank,  41  Ala.  123. 

In  a  suit  by  an  indorsee  of  a  promis- 
sory note  against  the  indorser,  the  rec- 
ord of  the  suit  against  the  maker  was 
held  admissible  in  evidence,  notwith- 
standing the  declaration  in  such  former 
suit  described  the  note  as  maturing  on 
the  1st  day  of  May,  1843,  when  in  fact  it 
was  payable  January  1,  1843;  the  note 
being  correctly  described  in  the  indorse- 
ment on  the  writ,  and  in  a  subsequent 
part  of  the  same  declaration.  Randolph 
V.  Jones,  10  Ala.  228. 

Not  Admisuble,— Evidence  of  a  parol 
agreement  varying  the  legal  effect  of  the 
indorsement  of  a  promissory  note  is  in- 
admissible. Hightower  v.  Ivy,  2  Port. 
308;  Holt  V.  Moore,  5  Ala.  531;  Preston 
V.  Ellington,  74  Ala.  133;  Tankersley  v. 
Graham,  8  Ala.  247. 

Where  the  payee  of  a  bill  or  note  has 
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duly  indorsed  the  same  for  value,  and  be- 
fore maturity,  parol  evidence  is  inadmis- 
sible for  the  purpose  of  showing's  con- 
temporaneous parol  agreement  with  the 
indorsee  that  the  indorsement  was  only 
for  the  purpose  of  passing  the  tide,  and 
that  the  indorser  should  be  relieved  from 
all  other  liability.  Day  v.  Thompson,  66 
Ala.  269. 

In  an  action  by  an  indorsee  against 
the  drawer  of  a  bill,  a  written  admission 
of  the  payee,  discharging  the  liability  of 
the  drawer,  is  inadmissible  in  evidence. 
Caimichael  v.  Brooks,  9  Port.  330. 

Where  the  holder  of  a  note  was  in- 
duced (o  delay  suit  against  the  maker  by 
the  request  of  the  indorsers,  and  their 
promise  to  pay  the  note,  in  a  suit  against 
them  thereon  evidence  of  the  solvency 
and  property  of  the  maker  of  the  note  at 
its  maturity  is  irrelevant.  Brown  v. 
Fowler,  32  So.  S84,  133  Ala.  310. 

In  an  action  by  indorsee  and  purchaser 
against  the  drawer  and  payee  of  a  bill  of 
exchange,  drawn  against  a  consignment 
of  cotton  from  Mobile  to  Liverpool,  and 
protested  for  nonacceptance,  held,  that 
evidence  of  the  quality  of  the  cotton  was 
entirely  irrelevant.  Martin  v.  Brown,  TS 
Ala.  iiZ. 

The  declarations  of  the  payee  of  a 
note,  through  whom  plaintif!  derives  ti- 
tle as  indorsee,  are  not  admissible  to 
charge  the  maker,  though  his  admissions 
made  on  a  previous  day  have  been  intro- 
duced by  the  maker  to  show  a  discharge; 
the  two  admissions  not  having  been 
parts  of  the  same  conversation.  Perry 
V.  Graves,  12  Ala.  246. 

A  question  as  to  why  plaintiff  required 
a  certain  indorsement  of  defendants'  note 
is  objectionable  as  calling  not  for  a  fact, 
but  merely  for  a  reason.  Lytle  v.  Bank. 
m  Ala.  215,  20  So.  6,  7. 
§  944.  Weight  and  Snfficiency  of  Evi- 
dence 

See  post,  "In  General,"  S  343;  "Execu- 
tion, Delivery,  and  Identity  of  Instru- 
ment," §  346;  "Consideration,"  g  347; 
"Nature  and  Extent  of  Liability,"  §  348; 
"Mistake,  Fraud,  or  Duress,"  §  349;  "Le- 
gality of  Object  and  of  Consideration," 
§  350;  "Transfer  and  Ownership  in  Gen- 
eral," §  351;  "Possession  as  Evidence  of 
Ownership,"  §  353;  "Presentment,  De- 
mand, Protest,  and  Notice,"  §  353;  "Pay- 


ment  and    Discharge,"    §   354;    "In    Gen- 
eral." §  356;  "Interest,"  §  357;  "Costs  of 
Protest,"  §  358;  "Questions  for  Jury,"  S 
363. 
g  34S. In  General 

Plaintiffs  introduction  of  a  negotiable 
note  entitles  him  prima  facie  to  recover 
the  face  value  of  the  note,  with  interest 
and  reasonable  attorney's  fees,  Chilton 
Warehouse  &  Mfg.  Co.  v.  Lewis,  3  Ala. 
App.   464,   57   So.   100. 

In  assumpsit  against  the  payee  as  in- 
dorser of  a  promissory  note,  payable  at 
bank,  where  defendant  pleads  the  gen- 
eral issue,  plaintiff  makes  out  a  case  by 
producing  the  note  indorsed,  and  show- 
ing presentment  at  the  bank  for  pay- 
ment, nonpayment,  and  that  defendant 
was  seasonably  advised  thereof  by  notice 
given  personally  or  by  mail.  Tarver  v. 
Boykin,  6  Ala,  353. 

In  an  action  on  a  note,  evidence  con- 
sidered, and  held  sufficient  to  sustain  a 
judgment  for  plaintifl.  Cochran  v.  Per- 
kins, 40  So.  351,  146  Ala.  689. 

Defendant  in  an  action  on  a  note  is 
not  required  to  establish  the  defense  be- 
yond doubt,  nor  even  beyond  reasonable 
doubt.  Walston  v.  Davis,  40  So.  1017, 
146  Ala.  510. 

Where  plaintiff  sues  the  indorser,  on 
his  indorsement  of  a  note,  his  right  to  re- 
cover can  not  be  made  out  by  proof  of  a 
fraudulent  concealment  or  misrepresenta- 
tion by  the  indorser  of  the  maker's  abil- 
ity to  pay.  Fulford  v.  Johnson,  15  Ala. 
385, 

§    346.   Execution,     Delivery,    and 

Identity  of  Initmment. 

Sufficient— The  evidence,  in  an  action  on 
acceptances  of  bills  of  exchange,  that  the 
son  of  defendant,  signing  defendant's 
name  to  the  acceptances,  was  in  charge 
of  defendant's  mercantile  business,  that 
the  goods  for  which  the  bills  were  drawn 
were  shipped  to  defendant  and  put  in  the 
store,  and  that  the  son  drew  checks  in 
defendant's  name  to  pay  bills  for  the 
store,  sufficiently  showed  the  execution  of 
the  acceptances.  Wooten  v.  Federal  Dis- 
count Co.  (Ala.),  63  So.  363. 

Proof  of  the  execution  and  required 
registration  of  an  instrument  obviates  the 
necessity  of  proving  the  execution  of  the 
note    attached   to   the   instrument,  which 
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the  latUr  was  intended  to  secure.  Sleiner 
V.   McCali,  61   Ala.  413. 

One  of  two  subscribing  witnesses  to  3 
note  may  be  called  to  prove  its  execu- 
tion without  calling  or  accounting  for 
the  absence  of  the  other.  Sowell  v.  Bank 
of  Brewton,  24  So.  585,   119  Ala.  93. 

Evidence  held  to  justify  a  finding  Ihat 
notes  set  up  as  a  foundation  of  a  bill  to 
sell  lands  of  the  maker  were  not  exe- 
cuted as  alleged.  Jackson  v.  Grisham, 
171  Ala.  553,  55  So.  165. 

In  an  action  on  a  note  it  appeared  that 
plaintiff  shipped  defendants  certain 
goods,  and  sent  a  draft,  with  the  hill  of 
lading  attached,  to  a  bank,  for  collection; 
that  defendants  refused  to  pay  the  draft, 
and  wrote  plaintiff,  "Will  accept  goods 
tn  these  terms  only:  30  days,  or  2  off 
at  ten  days,  or  a  30-day  acceptance:" 
that  on  April  Sth  plaintiff  replied,  "Send 
us  30  days'  acceptance;"  that  on  April 
Sth  defendant  forwarded  plaintiff  the 
note  sued  on,  and  on  April  10th  defend- 
ants received  from  plaintiff  a  draft  for 
acceptance  at  30  days,  dated  April  9th; 
that  defendants  then  wrote  plaintiff  that 
it  [plaintiff]  had  not  accepted  their  prop- 
osition, and  that  the  goods  were  sub- 
ject to  its  disposal;  that  after  mailing 
this  letter,  on  the  same  day.  defendants 
received  a  telegram  from  plaintiff  that 
the  bank  would  release  the  bill  of  lading, 
and  on  the  same  day  defendants  received 
a  letter  acknowledging  the  receipt  and 
acceptance  of  defendants'  note.  Held, 
thai  the  evidence  showed  that  plaintiff 
accepted  the  note,  and  duly  notified  de- 
fendants. Tatnall  v.  Rome  Foundry  & 
Machine  Works,  98  Ala.  532,  13  So.  271. 

A  transferee  of  a  bond  for  title,  who 
had  assumed  payment  of  the  original 
purchase- money  notes,  received  a  deed 
from  the  vendor,  to  whom  he  gave  a 
mortgage;  the  parties  contemporane- 
ously executing  a  written  agreement  ex- 
tending time  of  payment,  which  agree- 
ment expressly  preserved  the  rights  of 
the  original  vendee  as  surety  for  the 
transferee  of  the  bond.  Each  of  these 
instruments  referred  to  notes  as  having 
been  executed  by  the  latter,  which  notes 
were  dated  several  months  before  the  in- 
struments. One  was  payable  six  months 
from  its  date,  and   the  other  in  semian- 


nual installment's,  at  intervals  of  six 
months  from  the  date  of  the  note.  Held, 
to  show  that  the  notes  were  delivered  on 
the  day  they  bore  date,  and  not  when 
the  subsequent  agreement  was  executed. 
Elyton  Co.  -v.  Hood,  25  So.  745,  121  Ala. 
373. 

On  an  issue  as  to  whether  a  married 
woman  signed  a  note  purporting  to  be 
signed  by  her  jointly  with  her  husband, 
a  witness  testified  that  in  his  opinion  the 
signature  was  genuine.  Four  other  wit- 
nesses testified  that  the  signature,  though 
closely  resembling  defendant's,  was  not 
hers.  Other  evidence  showed  that  when 
the  note  was  handed  to  the  husband,  to 
procure  his  wife's  signature  thereto,  he 
took  it  towards  the  room  occupied  by 
himself  and  wife,  and  returned  with  her 
name  signed  to  it.  Held,  that  the  evi- 
dence was  sufficient  to  sustain  a  finding 
that  the  signature  of  the  wife  was  forged, 
and  that  therefore  her  separate  estate 
was  not  to  be  charged  with  the  amount 
of  the  note.     Starke  v.  Blackwell,  36  Ala, 

154. 

Not  Sufficient. — In  an  action  against 
defendant  as  indorser  of  a  note,  his  ad- 
mission of  his  signature  as  joint  maker 
is  not  sufficient  to  support  the  action,  on 
a  plea  of  non  est  factum.  Adams  v. 
Moore,   9    Port.   406. 

In  an  action  by  the  payee  against  the 
maker  of  a  note,  it  appeared  that  the 
note  was  made  for  the  accommodation  of 
the  payee,  to  enable  him  to  obtain  money 
at  a  particular  bank,  but  it  did  not  appear 
ihat  the  note  had  been  discounted.  Held, 
that  plaintiff  was  not  entitled  to  recover. 
Allen  V.  Matthews,  1  Stew.  273. 

A  was  indebted  to  B,  by  note,  in  the 
sum  of  |380.  As  an  offset  against  this 
note,  C  transferred  to  A  a  note  which  he 
held  on  B  for  $300,  but  B  was  not  pres- 
ent, nor  was  A  acquainted  with  the  hand- 
writing of  B.  A  handed  back  the  note 
of  B  to  C,  that  he  might  exchange  it 
with  B  for  the  note  of  A  for  fSBO,  and 
a  few  days  thereafter  C  handed  to  A  his 
note  for  |280.  Held,  that  this  testimony 
was  not  sufficient  to  establish  the  genu- 
ineness of  the  signature  of  B.  to  the  note 
of  1300.     Hopper  v.  Ashley,  15  Ala.  457. 

§  347. .  Consideration. 

See  ante,  "Verification,"  g  315. 
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§    347  <1)    In  GeoenL 

A  promissory  note,  prima  facie,  carries 
on  its  face,  evidence  of  a  consideration. 
Thompson  v.  Armstrong,  S  Ala.  383. 

A  note  payable  to  the  cashier  of  a 
bank,  in  the  hands  of  one  who  does  not 
derive  title  from  the  bank,  imports  on  its 
face  that  it  was  made  without  considera- 
tion to  be  negotiated  in  bank.  Thomp- 
son V.  Armstrong,  7  Ala.  266. 

In  a  suit  on  a  note,  it  appeared  that  de- 
fendant had  written  a  new  note  for  a 
certain  sum  to  be  given  plaintiff  in  re- 
newal, which  he  afterwards  refused  to 
sign.  Held,  that  the  note  was  prima 
facie  an  admission  that  defendant  was  in- 
debted to  plaintiff  for  that  amount.  Tur- 
rentine  v.   Grigsby,   IIB  Ala.  380,  33  So. 

ee6. 

,  In  an  action  on  a  note  the  jury  were 
properly  instructed  that  if  the  parties 
had  a  settlement  three  years  after  its 
date,  and  defendant  then  had  a  credit  in- 
dorsed on  it,  these  facts  tended  to  show 
a  valid  consideration.  Martin  v.  Foster, 
83  Ala.  213,  3  So.  422. 

In  an  action  on  a  note  by  an  indorsee, 
w'.iich  was  given  for  the  price  of  a  slave, 
with  warranty  of  soundness,  it  was  held 
that  proof  of"  the  unsoundness  of  the 
slave  at  the  time  of  sale,  amounting  to  a 
total  failure  of  consideration,  was  suffi- 
cient to  entitle  defendant  to  a  verdict, 
without  showing  that  the  vendor  knew 
of  the  unsoundness,  and  without  proof  of 
an  offer  to  return  the  slave,  the  s 
dying  so  soon  after  the  sale  as  to  render 
a  return  impracticable.  Morehead 
Gayle,  2  Stew.  &  P.  234. 

Evidence  held  to  justify  a  finding  that 
notes  set  up  as  a  foundation  of  a  bill  to 
sell  lands  of  the  maker  were  without 
consideration.  Jackson  v.  Grishan,  17: 
Ala.  553.  55  So.  165. 

§    347  (S)  Accommodation  Obligation. 

If  a  maker  of  a  promissory  note  car 
ries  it  to  a  bank  to  get  it  discounted  or 
his  own  account,  with  the  name  of  a  third 
person  indorsed  thereon;  the  transaction, 
on  its  face,  shows  that  it  is  a  mere  ac- 
commodation indorsement,  or  the  note 
would  not  be  in  the  hands  of  the  maker. 
Wallace  v.  Branch  Bank,  1  Ala.  565. 


§  84«. Nature  and  Extent  of  LUUl- 

Evidence  held  to  support  a  finding  that 
the  note  was  intended  as  the  personal  ob- 
ligation of  defendant,  and  not  that  of  a 
corporation  of  which  he  was  an  officer, 
though  signed  by  the  corporation  and 
followed  by  defendant's  name  and  the 
word  "Prest."  Briel  v.  Exchange  Nat 
Bank  (Ala.),  61  So.  277. 

§  34S. Mistake,  Fraud,  or  Duress. 

Where,  in  an  action  on  certain  rent 
notes,  defendant  pleaded  fraudulent  rep- 
resentations by  plaintiff's  agent  that  a 
street  car  line  was  projected  through  or 
near  the  land  leased,  but  there  was  no 
proof  as  to  when  the  representations 
were  made,  or  as  to  the  authority  of  the 
agent  to  make  them,  that  the  notes  were 
given  on  the  faith  of  such  representations, 
or  as  to  whether  the  car  line  would  add 
to  the  value  of  the  property,  the  defense 
of  fraud  was  not  sustained.  Tribble  v. 
Crestline  Land  Co.,  S3  So.  600,  167  Ala. 

39B. 

§  360.    Legality  of  Object   and    of 

Consideration. 
Evidence  of  illegality  of  consideration 
of  the  contract  on  which  the  note  in  suit 
was  based  is  sufficient  if  it  produces  the 

cases.  It  need  not  remove  all  reasonable 
doubt  as  in  criminal  cases.  Ware  v. 
Jones,  61  Ala.  388. 

§  361.   —   Transfer  and   Ownerahip   in 
GeneraL 

See  post,  "Possession  as  Evidence  of 
Ownership,"  g  352. 

In  an  action  on  a  note,  where  plaintiff 
introduced  the  note,  with  an  indorsement 
transferring  it  to  him,  and  testified  that 
he  bought  it  in  due  process  of  business, 
before  maturity,  for  its  face  value,  he 
made  out  a  prima  facte  case.  Tapia  v. 
Baggett,  52  So.  834,  167  Ala.  381. 

When  a  note  is  offered  to  a  bank  for 
discount,  and  refused,  unless  an  additional 
surety  is  given,  which  is  not  done,  and 
afterwards,  the  note  is  put  in  suit  by  the 
bank— held,  that  the  bank,  to  show  title 
in  the  note,  must  prove  that  it  was  after- 
wards discounted,  and  the  money  received 
by  the  principal,  or  carried  to  his  credit. 
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in  the  extinction  of  an  old  debt,  and  proof 
that  the  old  debt  was  extinguished,  would 
be  evidence  prima  facie  of  the  acceptance 
and  discount  of  the  note  by  the  bank. 
Findley  *.  State  Bank,  6  Ala.  244. 

Where  there  is  added  to  the  payee's 
name,  in  a  note  given  for  the  rent  of  a 
wife's  land,  payable  to  the  husband,  the 
words  "trustee  for"  his  wife,  the  addition 
is  insufncient  to  show  that  the  note  be- 
longed to  her.  Westmoreland  v.  Foster, 
60  Ala.  44S. 

The  mere  indorsement  of  the  payees' 
names  in  blank  remaining  on  a  bill  of  ex- 
change, when  introduced  as  evidence  in 
a  suit  on  the  bill,  does  not  show  that  the 
legal  title  was  not  in  them.  Beesoi  v. 
Lippman,  S2  Ala.  276. 

§  3Ba.    — —   Posaession   as    Evidence   of 
Ownership. 

See  ante,  "Possession,"  §  326  (a); 
"Presentment,  Demand,  Protest,  and  No- 
tice," §  328. 

The  possession  of  a  negotiable  instru- 
ment is  sufficient  prima  facie  evidence  of 
ownership.  Jarrell  v.  Lillie,  40  Ala.  271; 
Lakeside  Land  Co.  v.  Dromgoole,  89  Ala. 

305,   7    So.   444. 

Possession  of  a  note  by  the  payee  is 
prima  facie  evidence  that  it  is  his  prop- 
erty, and  that  it  is  unpaid.  Anniston 
Pipe  Works  v.  Mary  Pratt  Furnace  Co., 
94  Ala.  606,  10  So.  259. 

Possession  of  a  note  transferable  by 
delivery  only,  or  indorsed  in  blank,  is 
prima  facie  proof  of  title.  Alabama  &  M. 
R.  Co.  V.  Sanford,  36  Ala.  703. 

In  an  action  on  a  note  against  the 
maker,  plaintiff's  introduction  of  the  note 
corresponding  with  the  allegation  in  the 
complaint  established  a  prima  facie  case. 
Deleon  v.  Walter,  50  So.  934,  163  Ala. 
499. 

Where  the  holder  of  a  note  ts  the  payee, 
he  is  presumed  to  be  the  owner  of  it  al- 
though it  has  an  indorsement  to  another, 
until  the  contrary  appears.  Pitts  v.  Key- 
ser,  1  Stew.  154;  Stone  r.  English.  1  Stew, 
169. 

Plaintiff  producing  a  note  payable  to 
him,  is  presumed  owner  of  it;  though  it 
appears  endorsed  by  him  to  another,  but 
this  is  but  a  presumption,  and  may  be  re- 
butted by  proof;  and  if  the  interest  be 


really  in  such  endorsee,  the  plaintiff  can 
not  recover.     Pitts  v.  Keyset,  1  Stew.  154. 

When  a  note  payable  to  the  order  of  an 
intestate,  and  bearing  his  indorsement, 
is  found  in  the  possession  of  his  admin- 
istratrix, the  presumption  is  that  the  note 
was  regularly  returned  to  her,  and  she  is 
entitled  to  maintain  an  action  thereon. 
Tuscaloosa,  etc..  Oil  Co.  r.  Perry,  85  Ala. 
158,  4  So.  635. 

Where  a  note  payable  to  two  persons, 
not  partners,  is  found  by  the  executor 
of  one  of  them  among  his  testator's  ef- 
fects, and  produced  by  the  executor  on 
the  trial,  the  presumption  is  that  he  owns 
the  note  in  his  representative  capacity- 
Tisdale  v.  Maxwell,  58  Ala.  40. 

The  possession  of  a  promissory  note  by 
the  maker,  or  one  who  succeeds  to  his 
rights,  or  estate,  tends  to  show  thai  it 
has  been  paid,  or  that  such  person  ha$ 
acquired  the  beneRcial  ownership  of  it. 
Potts  V.  Coleman,  67  Ala.  221. 

§  3SS.  Presentment,  Demand,  Pro- 
test, and  Notice. 

Prima  Facie  Evidence. — The  recital  of 
a  notary  public,  that  he  had  "given  due 
notice  by  notice  addressed  to  the  party, 
by  the  Rrst  mail  to  Lafayette,  Chambers 
county,  Alabama,"  is  prima  facie  suffi- 
cient evidence  under  the  statute  of  no- 
tice. Dunn  V.  Adams,  etc.,  Co.,  1  Ala. 
527. 

A  memorandum  on  the  face  of  a  bill, 
in  form  a  noting  of  the  bill  for  protest,  in 
the  absence  of  explanatory  proof,  is 
prima  facie  evidence  of  protest  for  non- 
acceptance.  Riggs  V.  McDonald,  1  Ala. 
641. 

The  postmark  on  a  letter  is  not  evi- 
dence, per  se,  that  the  letter  was  depos- 
ited in  the  post  office  on  the  day  indicated 
by  it;  but,  its  genuineness  being  proved, 
it  is  prima  facie  evidence,  to  fix  the  lia- 
bility of  a  drawer  of  a  protested  bill,  of 
ihe  time  when  the  notice  was  mailed. 
Crawford  v.  Branch  Bank  at  Mobile,  7 
Ala.  205. 

Not  Sufficient— In  an  action  on  a  note 
against  the  indorser,  testimony  of  plain- 
tiff that  he  mailed  to  defendant  a  notice 
of  protest,  at  F.,  which  place  he  "under- 
stood" to  be  the  address  of  defendant,  in 
the  absence  of  any  proof  that  F.  was  de- 
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fendant's  post-office  address,  or  any  evi- 
dence as  to  inquiries  made  by  plaintiff 
to  ascertain  his  address,  is  insufficient  to 
prove  notice  of  protest,  German  Security 
Bank  v.  McGarry,  108  Ala.  633,  17  So. 
704. 

An  admission  by  an  indorser  of  a  bill 
of  exchange  of  his  indebtedness  thereon 
is  not  evidence  of  his  having  received  no- 
tice of  protest  thereof,  unless  such  ad- 
mission was  preceded  by  a  legal  protest. 
Todd  V.  N^al,  49  Ala.  S66. 

Where  the  holder  of  a  biU  resided  in 
Mobile,  and  the  indorser  in  Tuskaloosa, 
though  the  deposit  in  the  post  office  of 
the  latter  place,  by  an  agent,  of  notice  of 
the  dbhonor  of  the  bill  will  not  be  suf- 
ficient to  charge  the  indorser,  unless  it 
actually  comes  into  his  hands,  yet  on 
proof  of  these  facts  a  jury  might  Infer 
that  the  indorser  received  notice,  if  no 
countervailing  fact  is  shown  to  destroy 
the  presumption,  and,  on  a  demurrer  to 
the  evidence,  the  court  will  so  decide. 
Foster  v.  McDonald.  5  Ala.  370. 

In  an  action  on  a  note,  against  an  in- 
dorsee, testimony  of  plaintiff  that  he 
mailed  to  defendant  notice  of  protest, 
"about"  a  certain  time,  is  insufficient  to 
prove  that  the  notice  was  promptly  given, 
the  burden  of  proof  being  on  plaintiff  to 
prove  notice.  German  Security  Bank  v. 
McGarry,  100  Ala.  633,  17  So.  704. 

Question  for  Jury. — The  cashier  of  a 
bank  which  was  the  holder  of  a  bill  pay- 
able in  another  state  testitted  that  the 
bill,  at  the  time  of  maturity,  was  at  the 
place  of  payment;  that,  in  due  course  of 
mail  thereafter,  he  received  a  package 
containing  a  large  number  of  protests; 
that  he  had  no  distinct  recollection  of  the 
one  in  question,  but  does  not  doubt  it 
was  regularly  received;  that  notices  were 
enclosed,  enveloped,  addressed,  and 
mailed  to  the  drawer  and  indorsers  on 
the  same  day,  as  such  was  his  constant 
practice;  and,  if  he  had  received  the 
protest  under  circumstances  indicating 
that  it  had  not  been  transmitted  from  the 
place  of  payment  in  due  season,  it  would 
have  been  noted  according  to  the  invaria- 
ble mode  of  doing  business  in  the  bank. 
Held,  that  the  refusal  to  instruct  the  jury 
that  the  evidence  of  the  cashier  was  in- 
sufficient to  charge  the  indorser  with  no- 


tice of  the  dishonor  of  the  bill  was  not 
an  error,  and  that  the  evidence  was  such 
as  might  well  have  been  left  to  the  jury 
to  determine  its  effect.  Ball  v.  Bank  of 
Alabama,  8  Ala.  S»0,  48  Am.  Dec.  649. 
§  354. Payment  and  DiKharte. 

In  General. — An  indorsement  of  a  pay- 
ment on  a  promissory  note,  if  legible,  is 
prima  facie  evidence  of  such  payment, 
although  an  attempt  has  been  made  to 
obliterate  it  by  drawing  a  pen  through 
the  lines.     Clark  v.  Simmons,  4  PorL  14. 

Where  defendant  in  a  suit  on  a  note 
pleads  that  judgment  was  rendered 
against  him  in  a  foreign  state,  as  gar- 
nishee in  an  action  against  the  payee  of 
the  note,  and  that  such  judgment  had 
been  satisfied,  a  statement  by  the  clerk 
of  the  court  rendering  said  judgment,  of 
its  amount,  and  payment  by  the  gar- 
nishee, though  certified  as  part  of  the 
record  in  the  garnishment  proceedings, 
is  not  evidence  of  the  fact  of  payment,  in 
the  absence  of  any  proof  of  the  laws  of 
such  foreign  state  making  it  a  part  of  the 
proceedings.    Mills  v.  Stewart,  12  Ala.  90. 

A,  being  Indebted  to  B  in  a  sum  of 
money  secured  by  note,  left  the  amount 
in  the  hands  of  C  to  take  up  the  rote. 
On  being  written  to  by  the  attorneys  of 
B  for  the  money,  A  informed  them  of 
the  deposit  with  C,  and  requested  them 
to  call  on  C,  and  receive  the  money. 
After  this,  the  attorneys  of  B  brought 
suit  against  C.  and  recovered  judgment, 
but  the  judgment  was  not  satisfied,  C 
being  insolvent.  Held,  that  these  facts 
did  not  establish  a  payment  of  the  debt. 
Sledge  V.  Tubb,  11  Ala.  383. 

Where  the  uncontradicted  evidence  in 
an  action  on  a  note  showed  that  it  had 
not  been  paid,  the  mere  assertion  of  one 
of  the  makers  that  he  had  paid  the  payee 
all  he  owed  him.  and  that  the  payee  had 
stated  that  the  indebtedness  had  been 
paid,  did  not  sustain  the  plea  of  payment, 
and  justify  a  finding  of  payment.  Engel- 
bert  V.  Taylor,  55  So.  442,  1  Ala.  App. 
533. 

In  an  action  on  a  note,  evidence  held 
to  so  clearly  preponderate  against  the 
verdict  for  the  maker  on  the  defense  of 
payment  as  to  necessitate  a  new  trial. 
Engelbert  *.  Taylor,  1  Ala.  App.  553,  56 
So.  442. 
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In  a  proceeding  by  an  admii 
de  bonis  non  to  compel  ihe  former  ad- 
three  notes  executed  by  the  latter  in  the 
intestate's  favor,  the  latter's  wife  testi- 
fied that  he  had  possession  of  the  notes 
in  December,  1894,  prior  to  intestate's 
death,  and  before  one  of  the  notes  was 
due.  She  did  not  know  how  he  had  ob- 
tained money  to  pay  the  notes,  and  there 
was  evidence  of  an  admission  by  him  that 
the  notes  had  not  been  paid.  There  was 
evidence  that  a  firm  of  which  he  wjs  a 
member  had  paid  certain  sums  to  intes- 
tate subsequent  to  December,  1894,  and 
that  the  firm  was  under  obligations  to 
pay  intestate  something  (or  personal 
services  and  the  rent  of  a  sawmill.  Held, 
that  the  evidence  was  too  indefinite  to 
show  any  payment.  Arnold  v.  Arnold, 
124  Ala.  S50,  ST  So.  465,  466. 
§  365.  Amount  of  Recovery. 

See  post,  "In  General,"  |  356;  "Inter- 
est,"   §   357;   "Costs    of   Protest."   §    338; 
"Damages  for  Dishonor,"  S  359;  "Attor- 
ney's Fees,"  S   360. 
§  354. In  General. 

Where  a  bank  was  indebted  to  a  cus- 
tomer, for  services,  and  for  checks  held 
by  the  customer,  and  for  a  balance  on 
account,  in  an  amount  exceeding  a  rheck 
drawn  by  the  customer,  which  check  the 
bank  agreed  it  would  pay,  the  damages 
sustained  by  the  drawer  for  fatlur-  to 
present  the  check  were  held  to  be  the 
amount  thereof,  and  not  merely  the  bal- 
ance on  account  due  him.  Industrial 
Trust,  Title  &  Savings  Co.  v.  Weakley, 
103  Ala.  458,   15  So.  86*. 

In  assumpsit  on  a  promissory  note,  if 
the  defendant,  after  appearance,  with- 
draws his  plea,  the  court  may  render 
judgment  for  the  amount  of  the  note  and 
Teon,  without  regard  to  the 
t  of  damages  laid  in  the  declara- 
tion.   Kennedy  v.  Young,  3iS  Ala.  S63. 

payable  during  the  war,  given  in  con- 
sideration of  the  loan  of  Confederate 
currency,  and  intended  to  be  discharged 
in  "dollars"  of  that  currency,  the  measure 
of  recovery  is  the  value  of  the  currency 
at  the  time  of  the  loan.  Whitfield  v. 
Riddle,  52  Ala.  467. 


The  measure  of  damages  for  the  breach 
of  the  contract  of  payment  of  several 
promissory  notes  'payable  in  Confederate 
money,  a  part  of  which  became  due  be- 
fore Ihe  overthrow  of  the  Confederate 
government  in  Alabama,  and  a  part  after- 
wards, is  the  value  of  the  Confederate 
currency  at  the  maturity  of  the  notes, 
respectively.  Kirtland  v.  Molton,  41  Ala. 
548. 
§  367.  Interest. 

On  a  note  payable  at  a  future  day,  with 
interest  from  the  date,  if  not  punctually 
paid,  judgment  may  be  properly  rendered 
for  principal,  with  the  interest  from  ma- 
turity.    Boddie  V.  Ely,  3  Stew.  182. 

Where  a  bill  drawn  in  this  state  is 
payable  abroad,  if  dishonored  either  by 
non  acceptance  or  nonpayment,  the 
drawer  is  liable  to  pay  interest  according 
to  the  laws  of  this  state.  Crawford  v. 
Branch  Bank,  6  Ala.  974. 

A  person  entitled  to  a  life  estate  in  a 
note,  and  to  the  interest  accruing  thereon 
during  her  life,  may.  upon  maturity  of 
the  note,  recover  both  principal  and  in- 
terest, as  the  demand  for  principal  and 
interest  is  an  entire  one.  and  can  not  be 
split  so  as  to  allow  a  recovery  for  inter- 
est alone.    Ellerbe  v.  Troy.  68  Ala.  143. 

§  3S8. Costs  of  Protest. 

In  an  action  on  a  bill  of  exchange 
against  the  drawer,  the  bill  being  made 
payable  in  a  sister  state,  and  protested 
there,  plaintiff  can  not  recover  the  no- 
tarial fees,  without  proof  of  the  notary's 
legal  fees  in  such  sister  state.  Crawtord 
V.  Branch  Bank,  e  Ala.  S74. 

§  359.  — >—  Damages  for  Dishonor. 

Damages  on  a  bill  of  exchange  accrue 
only  on  protest,  which,  in  an  action  on 
the  bill,  must  be  averred  in  order  to  re- 
cover damages.  Jordan  v.  Bell,  8 
Port.   S3. 

The  damages  on  a  protested  bill  of 
exchange,  drawn  within  this  state,  and 
payable  in  a  sister  state,  is  ten  per  cent. 
Murphy  v.  Andrews  &  Bros.,  13  Ala.  708. 

A  bill  of  exchange  drawn  in  one  state 
upon  a  person  therein,  but  made  paya- 
ble in  another  state,  is  not  entitled  to  the 
statute  damages  in  such  other  state,  on 
protest    for    nonpayment.      Crawford    v. 
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Branch  Bank  at  Mobile,  6  Ala.  13,  41  Am. 
Dec.  33;  Crawford  v.  Branch  Bank  at 
Decatur,  6  Ala.  574. 

A  drawee  of  a  bill  of  exchange  c«n 
not  maintain  an  action  for  damages 
against  the  holder  for  having  the  bill 
protested  after  waiver  of  protest  by  the 
drawer  and  indorser.  Bellinger  v.  Glenn, 
SO  Ala.  190,  60  Am.  Rep.  080. 

I  3S0. Attomey'B  Pees. 

An  agreement  to  pay  a  note,  "with  all 
legal  or  other  expenses  of  or  for  collec- 
tion," covers  a  reasonable  attorney's  fee 
for  collection.  McGhee  v.  Importers, 
etc,  Nat.  Bank,  93  Ala.  196,  9  So.  734. 

The  plaintiff,  in  a  suit  on  a  promissory 
note  providing  for  the  payment  of  an 
attorney's  fee  in  case  of  suit,  is  not  en- 
titled to  have  such  fee  included  in  the 
judgment,  without  proving  what  a  rea- 
sonable fee  would  be.  Camp  v.  Randle, 
81  Ala.  240,  a  So.  887;  Orr  v.  Sparkman. 
33   So.  8S9,   130  Ala.  ». 

§  sei.  TriaL 

See  post,  "Conduct  in  General,"  5  3^2; 
"Questions  for  Jury,"  §  363;  "Instruc- 
tions," §  364;  "Verdict  and  Findings,"  S 
36S. 

§  VUl Condnct  in  GeneraL 

When  it  becomes  necessary  to  prove 
the  consideration  of  a  note,  the  most  reg- 
ular mode  of  proceeding  is  to  introduce 
the  note  in  evidence  first,  and  then  go 
on  to  show  its  consideration.  Penning- 
ton V.  Woodall,  IT  Ala.  68S. 

Where  the  common  counts  are  added 
to  a  count  on  a  bill  of  exchange,  ir 
action  thereon,  the  clerk  may  compute 
the  damages  without  there  being  a  noL 
pros,  entered  to  the  common  counts. 
Hanrick  v.  Farmers'  Bank,  8  Port.  539, 
overruling  Moreland  v.  Ruffin,  Minor  18. 

When  an  action  is  brought  by  sum- 
mons and  complaint,  under  the  Code,  on 
a  promissory  note  and  an  open  account 
for  work  and  labor  done,  it  is  error 
render  judgment  final  by  default  for  the 
aggregate  amount  of  the  sums  claimed, 
without  the  intervention  of  a  jury,  or  the 
execution  of  a  writ  of  inquiry.  Beville 
V.  Reese,  S5  Ala.  45L 

In  an  action  on  a  note,  where  defend- 
'  ant  pleaded  non    est    factum,    a    remark 


of  the  plaintifTs  attorney  that,  if  the  plea 
was  true,  it  charged  plaintiff  with  for- 
gery, was  but  an  expression  of  opinion, 
and  not  a  statement  of  a  fact  not  in  evi- 
dence, and  that  overruling  of  an  excep- 
tion to  the  remark  was  not  error.  Brown 
V.  Johnson  Bros.,  13S  Ala.  608,  33  So. 
683. 

§  363. Questions  for  Jury. 

§  363  (1)  In  General. 

The  question  as  to  whether  certain 
facts  existed,  invalidating  a  bill  for  usury, 
is  for  the  jury.  Saltmarsh  v.  P.  St  M. 
Bank,  14  Ala.  668. 

In  a  suit  on  a  note,  where  plaintiff  has 
joined  issue  on  defendant's  plea  that  be 
did  not  sign  it  "as  a  waive  note  or  con- 
tract," the  only  question  raised  is  the 
waiver  of  exemption,  and  it  must  be  sub- 
mitted to  the  jury.  Slaughter  v.  First 
Nat.  Bank,  109  Ala.  167,  19  So.  430. 

In  an  action  on  a  note  given  for  the 
price  of  a  circular  saw,  defendant  pleaded 
that  plaintiff  had  agreed  that  any  sum 
which  defendant  should  be  obliged  to 
pay  to  one  holding  any  patent  covering 
such  saw  should  be  deducted  from  the 
amount  of  the  note,  and  that  an  agent 
of  the  patentee,  claiming  that  the  patent 
covered  the  saw  in  suit,  had  demanded 
and  received  without  suit  a  sum  equal  to 
the  amount  of  the  note.  Held,  that  the 
question  whether  the  saw  in  suit  was 
covered  by  the  patent  was  one  of  fact  for 
the  jury.     Orr  v.  Burwell,  IS  Ala.  373. 

§  3S3  (a)  Execution  and  Delivei?. 

In  an  action  on  a  note  in  which  de- 
fendant pleaded  non  est  factum,  but,  as  a 
witness,  admitted  signing  the  instrument 
in  suit,  an  affirmative  charge  as  to  that 
plea  was  proper.  Mizell  v.  Farmers' 
Bank  (Ala.),  61  So.  272. 

Where,  in  a  suit  on  a  renewal  note, 
there  was  evidence  that  the  note  had  not 
been  changed  in  terms  from  the  original 
note,  defendant  was  not  entitled  to  an  af- 
firmative charge  on  ihe  plea  of  non  est 
factum.  Cochran  v.  Perkins.  40  So.  3S1. 
146  Ala.  689. 

Where  a  note  was  shown  to  have  been 
signed  on  Sunday,  but  bore  date  of  a 
different  day,  it  is  for  the  jury  to  deter- 
mine,   under    alt    the    circumstances,    on 
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what  day  it  was  delivered.     Flanagan  v. 

Meyer,  41  Ala.  13S. 

§  343  (3)  Consideration. 

Where,  in  a  suit  on  a  bond  or  bill  sin- 
gle, issue  was  taken  on  plaintiff's  replica- 
tion that  the  bond  was  given  in  settle- 
ment of  certain  controversies  between 
the  parties,  such  allegation  became  ma- 
terial, and,  it  being  proved  without  dis- 
pute and  beyond  adverse  inference,  plain- 
tiff was  entitled  to  an  affirmative  charge 
thereon.  Union  Fertilizer  Co.  *.  John- 
son  (Ala.),  39  So.  684. 

Where,  in  an  action  on  a  note,  pleas  of 
failure  of  consideration  were  fully  es- 
tablished, and  it  also  appeared  in  support 
of  a  plea  of  non  est  factum  that  the  note 
had  been  materially  altered  without  de- 
fendant's consent,  it  was  not  error  to  give 
a  general  charge  in  favor  of  defendant. 
Carroll  v.  Warren,  37  So.  687,  142  Ala. 
397. 

Where,  in  an  action  on  a  note,  defend- 
ant set  up  that  the  same  was  without 
consideration  for  the  reason  that  he  had 
acted  as  agent  only  for  plaintiff  in  the 
sale  of  stock,  and  that  the  note  was  given 
for  losses  on  such  sales,  for  which  he  was 
not  liable,  but  there  was  evidence  from 
which  the  jury  could  have  inferred  that 
defendant  had  something  as  agent  be- 
longing to  plaintiff  when  he  executed  the 
original  note,  of  which  the  one  sued  on 
was  a  renewal,  the  refusal  to  give  the 
affirmative  charge  for  defendant  was  not 
error.  Cochran  v.  Perkins,  40  So.  361, 
146  Ala.  689. 

In  an  action  on  a  note,  which  the 
maker  claimed  was  void  because  given 
for  a  horse  which  the  seller  intended 
should  be  used  in  the  Confederate  serv- 
ice, the  question  whether  the  seller  did 
so  intend  is  for  the  jury.  Thedford  v. 
McClintock,  47  Ala.  647. 
§  363  (4)  Title  atid  Ownership  of  Instru- 
ment. 

Where  plaintiff  did  not  prove  when  the 
note  sued  on  was  transferred  to  him  or 
that  he  was  a  bona  fide  purchaser,  his  re- 
quest for  the  general  affirmative  charge 
was  properly  denied.  Darden  *.  Hollo- 
way,   1   Ala.  App.  661,  66  So.   32. 

Where  there  is  some  evidence  tending 
to  impeach   the   conclusion   that  plaintiff 


paid  anything  for  the  notes,  it  is  a  ques- 
tion for  the  jury  to  determine  whether  or 
not  plaintiff  was  a  purchaser  or  a  formal 
holder  for  other  persons.  Bunzel  v. 
Maas,  22  So.  56S,  116  Ala.  68. 
§  363  (S>  Good  Faith  and  Payment  of 
Vslue. 

Where  the  testimony  as  to  the  bona 
fides  of  the  purchase  of  a  note,  the  only 
fact  in  controversy,  is  undisputed,  it  is 
proper  for  the  court  to  direct  the  verdict, 
Scott  V.  Taul,  32  So.  447,  116  Ala.  SB9. 
g  363  (6)  Presentment,  Demand,  Pro< 
test,  and  Notice. 

See  post,  "Demand  and  Notice,"  i 
364   (4). 

The  season ableness  of  notice  of  non- 
payment of  a  note  is  a  question  of  fact 
for  a  jury.  Brahan  v.  Ragland,  Minor 
86;  Branch  Bank  at  Montgomery  v.  Gaff- 
ney,  9  Ala.  153. 

The  question  of  diligence  in  the  case 
of  an  irregular  indorsement  of  nonnego- 
tiable  paper  is  for  the  jury.  Fulford  v. 
Johnson,   15   Ala.   385. 

In  an  action  against  an  indorser,  parol 
evidence  being  given  in  support  of  the 
certificate  of  notice  annexed  to  the  pro- 
test, that  he  kept  no  clerk,  and  thai  the 
notice  was  left  at  his  ofRce  on  the  day 
of  protest,  the  whole  evidence  should  be 
referred  to  the  jury,  to  determine 
whether  he  had  actually  received  the  no- 
tice. Stanley  v.  Bank  of  Mobile,  23  Ala. 
653. 

Where  it  is  sought  to  charge  an  in- 
dorser of  commercial  paper,  who  in- 
dorsed it  after  maturity,  it  is  a  question 
for  the  jury,  considering  the  residence 
of  the  parties,  facilities  for  communica- 
tion, etc.,  whether  the  holder  dema^ided 
payment  within  a  reasonable  time. 
Branch  Bank  at  Montgomery  v.  Gaffney, 
9  Ala.  153. 

The  interpretation  of  notice  of  dis- 
honor and  protest  is  for  the  court,  and 
should  not  be  referred  to  the  jury.  Salt- 
marsh  V.  Tuthill,  13  Ala.  390. 

The  court  is  to  determine,  as  a  mat- 
ter of  taw,  the  sufficiency,  in  itself,  of  a 
written    notice    of   dishonor.     Stanley   v. 
Bank  of  Mobile,  23  Ala.  652. 
§  363  (7)  Payment  and  Dischsrce. 

Whether   credits    on    a    note   were    in- 
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dorsed  by  mistake  is  a  question  for  the 
jury.     Tubb  v.   Madding,  Minor  129. 

In  an  action  on  a  promissory  note,  the 
evidence  examined,  and  held  that  the  is- 
sue of  payment  was  properly  left  to  the 
jury.  Englehart  v.  Richter,  33  So.  939, 
136  Ala.  S62. 

Defendant  indorsed  a  draft  for  the  ac- 
commodation of  the  apparent  payee,  who 
had  without  his  complicity  fraudulently 
changed  the  name  of  the  original  payee, 
and  raised  the  amount,  and  who  nego- 
tiated the  draft  to  plaintiff  bank.  Plain- 
tiff sent  the  draft  for  collection  to  its 
agent,  who  entered  the  amount  to  its 
credit,  but  the  draft  was  afterwards  re- 
turned. It  did  not  appear  directly 
whether  payment  had  been  refused  on 
presentment,  or  whether  the  draft  had 
been  paid,  and  the  money  refunded  by 
the  agent  to  the  drawee  on  discovery  of 
the  forgery.  The  draft,  when  offered  in 
evidence  by  plaintiff,  was  stamped  "Paid" 
by  the  agent,  and  was  mutilated  in  the 
manner  employed  by  the  drawee  for  can- 
cellation of  paid  drafts.  Held,  that  plain- 
tiff was  entitled  to  have  the  question  of 
payment  submitted  to  the  jury,  smce 
from  plaintiff's  possession  of  the  draft 
it  was  to  be  presumed  that  it  had  been 
regularly  returned,  and  that  the  title  was 
in  plaintiff,  which  was  possible  only  on 
the  supposition  that,  on  discovery  of  the 
forgery,  the  agent  had  refunded  the 
money,  received  the  draft  in  ret 
charged  back  the  credit  to  plaintiff,  and 
returned  to  it  the  draft,  and  such  facts 
would  be  proof  of  nonpayment. 
bama  Nat.  Bant  v.  Rivers,  S2  So.  580,  116 
Ala,  1,  67  Am.  St.  Rep.  95. 


;  304.  - 


-  Instructions. 


§  304  (1)  In  GeneraL 

Pleading. — In  an  action  on  a  promis- 
sory note,  the  defendant  pleaded  a  read- 
iness to  pay  the  note  on  maturity,  and 
also  a  readiness  to  pay  but  a  part.  On 
the  trial  of  the  case,  the  judge  charged 
the  jury  that  the  two  pleas  admitted 
balance  to  be  due.  Held,  that  the  charge 
was  erroneous,  and  that  each  plea  i 
stand  on  its  own  distinct  admissions  and 
merits.  Cowan  v.  Harper,  2  Stew.  &  P. 
236. 


-Wher 


:  bore  date  April 


SSih,  but  showed  evidence  of  having  been 
changed  from  April  15th,  and  the  sole 
!  raised  by  the  pleadings  was  as  to 
whether  the  alteration  was  before  or 
after  the  note  was  executed,  a  charge  di- 
recting a  verdict  for  defendant  if  the 
jury  should  find  that  the  instrument  ac- 
tually bore  date  April  16th  was  properly 
denied,  as  raising  an  issue  not  in  the 
.  Lesser  v.  Schoize,  93  Ala.  338,  0 
So,  273. 

Inapplicable. — Where,    in   a  suit   on    a 

Dte,  a  plea  of  non  est  factum  is  inter- 
posed, and  plaintiff  replies  that  he  is  a 
bona  fide  purchaser,  and  issue  is  joined 
}n  the  replication,  an  instruction  that,  if 

here  was  a  material  alteration  of  the 
10 te  by  the  payee  after  delivery,  no  re- 
covery  can   be   had,   is   inapplicable  and 

■roneous.     Winter  v.  Pool,  lt»  Ala.  603, 

I  So.  411. 

Burden  of  Proof. — In  an  action  by  the 
assignee  of  a  note  and  open  account,  the 
plaintiff's  ownership  of  the  cause  of  ac- 
tion being  put  in  issue  by  plea  verified 
by  affidavit,  it  is  error  to  instruct  the  jury 
"that,  if  the  evidence  between  the  parties 
was  equally  balanced,  they  must  find  for 
the  plaintiff,"  Jarrell  v.  Lillie,  40  Ala. 
271. 

Justified  by  Evidence. — Where,  in  an 
action  on  notes  signed  by  husband  and 
wife,  there  was  evidence  that  they  were 
partners,  a  charge  that  a  wife  can  not 
become  surety  for  her  husband,  and  was 
not  liable  unless  she  was  a  partner,  was 
proper,  though  they  were  sued  as  indi- 
viduals. Compton  V.  Smith,  25  So.  300, 
lao  Ala.  233. 

Not  Justified  by  Evidence.— In  an  ac- 
tion on  a  note  defended  on  the  ground 
of  a  material  alteration,  an  instruction 
that  if  defendant,  after  being  fully  in- 
formed thereof,  authorized  an  entry  of 
credits  on  the  note,  which  he  claimed  to 
be  entitled  to  for  past  payments,  he 
thereby  ratified  and  confirmed  the  alter- 
ation, is  properly  refused,  where  it  does 
not  appear  that  the  payments  referred  to 
were  made  at  a  time  when  defendant  had 
full  knowledge  of  the  alleged  alteration. 
Payne  v.  Long,  25  So.  780,  121  Ala.  38S. 
An  instruction  that  "if  the  agreement 
between  the  plaintiff  and  defendants, 
which  included  the  signing  of  the  notes 
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sued  on,  is  equally  capable  of  two  con- 
structions, one  legal  and  the  other  crim- 
inal, the  jury  should  rather  hold  to  the 
construction  making  the  agreement  le- 
gal," was  properly  refused,  as  misleading, 
and  because  excluding  from  the  jury  all 
the  evidence  in  the  case  except  the  agree- 
ment itself.  United  States  Fidelity  fit 
Guaranty  Co.  v.  Charles,  31  So.  5SS,  131 
Ala.  658,  S7  L.  R.  A.  SIS. 

S  8M  (1)  Ownership  and  Transfer  of 
Note. 
In  an  action  on  an  unindorsed  note 
payable  to  a  person  other  than  plaintiff, 
in  which  defendant  filed  a  sworn  plea  that 
plain tifif  had  no  interest  or  title  in  the 
note,  and  the  evidence  was  conflicting  on 
the  issue  raised  thereby,  it  was  error  to 
refuse  to  instruct,  on  defendant's  request, 
that,  the  note  being  payable  to  a  third 
person,  the  law  presumes  that  person  to 
be  the  owner  until  the  evidence  shows 
his  title  to  have  terminated.  Turnley  v. 
Black,  44  Ala.  199. 

§  3«4  <3)  Consideration. 

Where,  in  an  action  on  a  note,  de- 
fendant set  up  that  it  was  without  con- 
sideration, in  that  it  was  given  for  losses 
arising  on  a  sale  of  stock  in  which  sale 
he  had  acted  as  plaintiffs  agent  only,  an 
instruction  that,  if  the  jury  believed  that 
defendant  received  the  stock  from  plain- 
tiff under  an  agreement  that  defendant 
was  to  be  paid  one-half  of  the  profit 
made  by  a  sale  of  them,  after  the  pay- 
ment of  expenses,  and  that  there  were 
no  profits,  but  a  loss  arising  on  the  sale, 
defendant  was  not  liable  for  any  portion 
of  such  loss,  and  any  note  given  by  him 
was  without  consideration,  was  properly 
refused,  as  ignoring  the  conditions  ex- 
isting when  the  note  was  given,  as,  while 
defendant  would  not  be  liable  on  the 
original  contract  for  any  loss  sustained, 
or  if  the  sole  consideration  of  the  note 
was  the  assumption  of  the  loss,  yet  there 
may  have  been  stock,  proceeds  for  the 
sale  of  the  same  in  excess  of  expenses, 
or  debts  owing  for  the  same  at  the  time 
to  provide  a  valuable  consideration  for 
the  note,  and  from  the  instruction  the 
jury  might  have  inferred  that  the  note 
was  without  consideration,  if  a  loss  was 


sustained  in  the  sale  of  the  stock.    Coch- 
ran V.  Perkins,  40  So.  391,  146  Ala.  68S. 

Where,  in  an  action  on  a  note,  defend- 
ant set  up  that  the  same  was  vrithout 
consideration,  in  that  it  was  given  for 
losses  sustained  by  plaintiff  on  the  sale 
of  stock,  in  making  which  sale  defend- 
ant acted  as  plaintiffs  agent  merely,  and 
was  not  liable  for  such  losses,  the  jury 
could  have  inferred  from  the  evidence  a 
valuable  consideration  for  the  note, 
whether  defendant  agreed  to  buy  the 
stock  or  not,  as  he  might  have  had  pro- 
ceeds of  the  sale  of  the  same,  or  notes 
representing  debts  for  the  same,  to  which 
plaintiff  was  entitled  when  the  note  was 
made,  and  the  relinquishment  of  which 
claims  would  afford  a  valuable  consider- 
ation of  the  note,  an  instruction  that,  un- 
less the  jury  found  from  the  evidence 
that  defendant  agreed  to  buy  the  stock 
or  some  of  it  from  plaintiff,  the  verdict 
must  be  for  defendant,  was  properly  re- 
fused. Cochran  v.  Perkins,  40  So.  361, 
146  Ala.  689. 

Where,  in  an  action  on  a  note,  defend- 
ant pleaded  that  the  same  was  without 
consideration,  in  that  he  had  acted  only 
as  plaintiffs  agent  in  the  sale  of  stock, 
and  that  the  note  was  given  for  losses 
occurring  on  such  sales,  for  which  he  was 
not  liable,  but  there  was  evidence  from 
which  the  jury  could  infer  that  defendant 
had  something  as  agent  that  belonged 
to  plaintiff  when  he  executed  the  note, 
the  court  properly  refused  to  charge  that 
defendant  was  not  liable  for  any  loss  sus- 
tained by  plaintiff  on  the  stock,  as  the 
relinquishment  of  plaintiff's  claim  would 
have  supported  the  note,  and  the  jury 
might  have  inferred  from  the  charge  that 
they  could  not  find  for  plaintiff,  even  if 
there  was  a  valuable  consideration  for 
the  note.  Cochran  v.  Perkins,  40  So. 
3S1,  146  Ala.  6S9. 
§  3fl4  (4)  Demand  and  Notice. 

See  ante,  "Presentment,  Demand,  Pro- 
test, and  Notice,"  §  3S3. 

Where  plaintiff  averred,  and  the  evi- 
dence showed,  that  the  note  sued  on  was 
duly  presented  for  payment,  and  legal 
notice  of  dishonor  given,  the  error,  if 
any.  in  instructing  that  presentment  was 
unnecessary  unless  there  were  funds  of 
the  maker  at  the  bank  where  it  was  i>ay- 
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able,  and  that  notice  by  mail  was  suffi- 
cient, was  not  injurious  to  defendants. 
Carrington  v.  Odom,  27  So.  filO.  134  Ala. 
539. 

In  an  action  on  a  bill  of  exchange  by 
the  indorsee  against  the  indorser,  there 
was  produced  what  was  testified  to  as  a 
copy  of  the  protest,  which  did  not  appear 
to  have  been  a  certified  copy,  nor  to  have 
been  authenticated  otherwise  than  by 
certain  depositions  of  the  notary  and  wit- 
nesses of  the  protest  to  which  the  copy 
was  attached  as  an  exhibit.  The  court 
charged  the  jury  that  "the  exhibit,  to- 
gether with  the  depositions  accompany- 
ing the  same,  were  sufficient  evidence, 
of  themselves,  of  the  protest  of  the  bill." 
Held,  that  the  charge  was  erroneous,  as 
it  assumed  that  as  a  fact  which  it  was  the 
province  ot  the  jury  to  find.  Stewart  V. 
Russell,  38  Ala.  619. 

In  an  action  on  a  bill  of  exchange 
against  the  drawer,  the  court  charged  the 
jury  "that  the  bill  of  exchange  which  had 
been  read  to  them,  and  the  certificate 
thus  admitted,  was  testimony  for  them  to 
consider  as  evidence  of  the  protest  of 
said  bill  and  notice  to  the  defendant." 
Held  that,  as  the  protest  was  admissible 
evidence,  though  perhaps  insufficient  in 
itself,  the  charge  was  not  erroneous. 
Leigh  V.  Lightfoot,  11  Ala.  93S. 
§  SM  (B)  Payment  utd  Discharge. 

In  an  action  on  a  note,  a  charge  that  it 
is  the  duty  of  the  plaintiff  to  satisfy  the 
jury  that  the  debt  sued  for  has  not  been 
paid,  and  that  until  they  are  satisfied  of 
this  they  can  not  find  for  the  plaintiff, 
was  properly  refused  for  failure  to  use 
the  word  "reasonably"  as  qualifying  "sat- 
isfied." and  as  misplacing  the  burden  of 
proof.  Walston  v.  Davis,  40  So.  1017, 
146  Ala.  610. 
§  ses. Verdict  uid  Findings. 

Where  two  makers  of  a  note  are  sued 
jointly,  it  is  error  to  charge  that  if  the 
evidence  warrants  a  verdict  against  one 
only  the  verdict  must  be  for  defendants 
generally,  since  a  general  verdict  would 
bar  plaintiff's  several  action  against  the 
defendant  really  liable  .to  him.  A  ver- 
dict should  be  permitted  according  to  the 
evidence,  leaving  it  afterwards  to  the 
parties  to  move  for  judgment,  or  to  an- 


nul it,  as  they  may  be  advised.     Palmer 
V.  Severance,  10  Ala.  346. 

A  finding  that  the  indorser  of  a  note 
was  duly  notified  of  its  protest,  based  on 
proof  of  the  service  of  protest  by  mail, 
and  evidence  that  in  the  town  where  the 
note  was  protested  that  manner  of  giv- 
ing notice  was  customary,  will  not  be 
disturbed  on  the  ground  that,  the  payee 
and  indorser  residing  in  the  same  town, 
personal  notice  was  necessary,  where  the 
objection  was  by  demurrer  to  the  evi- 
dence, which  admits  the  competency  of 
the  evidence,  and  merely  presents  the 
question  of  its  sufficiency  for  determina- 
tion. Carter  v.  Odom.  3S  So.  774,  121 
Ala,  162. 
§  366.  Judgment 

See  post,  "Execution,"  |  367, 

Under  the  Statute  (Code  of  1876,  SS 
2905,  3019),  written  obligations  and  prom- 
ises of  any  description  are  several  as  well 
as  joint;  and  in  a  suit  against  the  obli- 
gors or  promisors  a  recovery  may  be 
had  against  one  or  more  of  them,  as  the 
facts  in  evidence  may  justify.  Steed  v. 
Barnhill,  71  Ala.  157. 

It  is  no  objection  that  interest  and 
damages  for  nonpayment,  on  a  bill  of 
exchange,  are  included  in  the  same  entry 
of  judgment,  without  specifying  the 
amount  of  each  separately.  Dickinson 
V.  Branch  Bank  at  Mobile,  12  Ala.  51. 

By  Default — In  an  action  against  the 
drawer  or  an  indorser  of  a  bill  of  ex- 
change, a  final  judgment  may  be  ren- 
dered, by  default,  against  the  defen<iant. 
Henderson  v.  Howard,  2  Ala.  342. 

When,  in  an  action  of  assumpsit,  the 
common  counts  are  added  to  a  count  on 
a  promissory  note,  it  is  allowable  to  take 
a  judgment  by  default,  without  causing 
9  nolle  prosequi  to  be  entered  as  to  the 
former;  but  the  judgment  in  such  case 
must  not  exceed  the  amount  of  the  note. 
Cranberry  v.  Wellborn,  4  Ala.  118. 

In  an  action  against  an  indorser,  it  is 
competent  to  render  a  judgment  final  by 
default,  without  the  intervention  of  a 
jury.     Smith  v.   Robinson,  11  Ala,  270. 

A  note  containing  a  stipulation  for 
attorney's  fees  will  support  a  judgment 
by  default  which  includes  such  tees, 
without  a  writ  of  inquiry.  Ledbetter, 
etc..  Loan  Ass'n  v.  Vinton,  108  Ala.  644, 
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18  So.  693;  Wood  *.  Winship  Mach.  Co., 
83   Ala.   434,   3   So.   757. 

A  judgment  by  default,  in  an  action 
on  a  promissory  note,  will  be  reversed 
on  error,  when  the  record  shows  that  a 
plea  of  non  est  factum,  duly  verified  hy 
affidavit,  was  on  file.  McCoy  v.  Nichols 
&  Co.,  40  Ala.  233;  Crow  v.  Decatur 
Bank,  5  Ala.  3*9. 

By  statute  of  1838,  in  an  action  against 
the  maker  and  indorser  jointly,  where 
one  appears  and  continues  the  case  as  to 
him,  and  there  is  judgment  by  default 
against  the  other,  this  judgment  can  not 
be  rendered  final.  Chapman  v.  Arring- 
ton,  3  Slew.  480. 
§  367.  Execution. 

A  writ  is  properly  sued  out,  so  as  to 
charge  the  indorser,  although  the  maker 
removed  from  the  county  a  few  days  pre- 
vious lo  the  institution  of  the  suit;  it  not 
appearing,  that  such  removal  was  open, 
visible,  and  notorious,  or  that  the  in- 
dorsee had  knowledge  of  the  fact,  or  that 
the  maker  was  a  freeholder  of  the  county 
to  which  he  removed,  or  was  exempt 
from  suit  in  the  county  in  which  he  was 
sued.     Weed  &  Co,  v.  Brown,  13  Ala.  449. 

When  a  writ  is  properly  sued  out 
against  the  maker  of  a  note,  judgment 
obtained,  and  the  statutory  return  of  "no 
property  found,"  made  by  the  sheriff,  it 
will  be  sufficient  to  charge  the  indorser, 
though  it  be  shown,  that  the  maker  re- 
moved to  another  county  after  the  insti- 
tution of  the  suit.  Qusre,  if  the  in- 
dorsee is  informed  of  such  removal  and 
that  an  execution  would  be  more  likely 
lo  be  availing  there,  than  if  issued  in  the 
county  in  which  the  judgment  was  ob- 
tained, would  it  not  be  his  duty  to  send 
it  to  such  county.  Weed  8c  Co.  v.  Brown, 
13  Ala.  449. 
§  368.  Appeal  and  Error. 

See  ante,  "Necessity  of  Alleging  In- 
dorsement, Assignment,  and  Ownership," 
§  398  (1);  "Verification,"  §  315. 

That  suit  is  brought  on  a  cause  of  ac- 
tion before  the  same  is  past  due  is  avail- 
able in  error,  even  after  appearance  and 
judgment  by  nil  dicit.  Randolph  v.  El- 
lis,  2   Port.   286. 


A  declaration  against  defenijant,  as 
drawer  of  a  bill,  which  does  not  ullege 
presentment  for  payment,  and  the  notice 
of  refusal,  is  not  a  defect  available  in 
error.     Smith  v.  Paul,  8  Port.  903. 

In  an  action  by  an  indorsee  against 
ihe  maker  of  a  note,  the  omission  to  set 
out  the  name  of  one  of  the  tndorsers  is 
not  available  after  verdict.  Strader  v. 
Alexander,  9  Port.  441. 

In  an  action  on  a  promissory  note, 
where  the  record  shows  that  the  parties 
went  to  trial  on  an  issue  joined,  bu:  it 
does  not  appear  what  the  issue  was,  an 
objection  lo  the  admissibility  of  evidence. 
offered  by  the  defendant,  that  the  note 
sued  on  was  given  for  the  sole  consid- 
eration of  negro  hire,  in  the  year  3864, 
without  stating  why  it  was  inadmissible, 
may  be  properly  overruled.  Tracey,  etc., 
Co.  V.  Warren,  45  Ala.  408. 

In  an  action  against  the  indorsers  of 
a  note  which  purported  to  have  been 
indorsed  under  a  power  of  attoruey, 
where  the  defendants  deny  the  indorse- 
ment and  demur  to  the  evidence,  which 
recites  that  the  execution  of  the  power, 
as  well  as  the  note  on  which  the  plaintifT 
nought  to  recover  judgment,  was  proved. 
it  will  be  intended,  as  the  making  of  the 
note  was  not  a  point  in  issue,  that  the 
indorsement,  and  not  the  execution  of  the 
note,  was  in  fact  (irovcd.  Bank  of  Mo- 
bile V.  King,  0  Ala.  279. 

Where  the  plea  which  denied  the  ex- 
ecution of  a  note  as  averred  in  the  com- 
plaint was  not  verified,  and  on  that  ac- 
count could  have  been  stricken  out  on 
motion,  error  in  striking  out  such  plea  on 
an  insufficient  demurrer  was  harmless. 
Carter  v.  Long,  13S  Ala.  280,  28  So.  74. 

In   an   action   on  a   note   dated  in  an- 
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exemptions,  defendant  contended  that 
the  waiver  referred  only  to  the  laws  of 
such  state.  Held,  that  the  exclusion  of 
evidence  offered  by  defendant  to  show 
that  the  note  was  executed  and  deliv- 
ered at  the  place  of  its  dale,  and  that  he 
was  then  living  in  the  state  where  suit 
was  brought,  if  error,  was  harmless. 
Holland  V.  Bergan,  89  Ala.  622,  7  So.  770. 
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Bill  to  Enforce  Decree. 

See  the  titles  EQUITY;  JUDGMENT. 

Bill  to  Impeach  Decree. 

See  the  titles  EQUITY;  JUDGMENT. 

BiQ  to  Perpetuate  Testimony. 

See  the  title  DEPOSITIONS. 

Bill  to  Remove  OoutL 

See  the  titles  EQUITY;  QUIETING  TITLE. 

Binding  Out. 

See  the  title  APPRENTICES. 

Binding  Over. 

Sec  the  Uties  BAIL;  BREACH  OF  THE  PEACE.    And  see  the  title  WITNESSES. 

Birds. 

See  the  title  GAME. 


Birth. 

Sec  ihe  title  ABORTION. 
A«  to  determining  descent  of  property,  see  the  title  DESCENT  AND  DISTRI- 
BUTION.   As  to  evidence  as  to  birth,  see  the  title  EVIDENCE.    As  affecting  ques- 
tion of  domicile,  see  the  title  DOMICILE.     As  to  bastard  children,  see  the  title 
BASTARDS. 

BhuJonail. 

See  the  titles  CONSPIRACY;  THREATS. 


Blanket  Policy. 

See  Ihe  title  INSURANCE. 

Blanks. 

As  to  blanks  in  particular  instruments,  see  the  particular  titles,  such  as  BILLS 
AND  NOTES;  CONTRACTS;  DEEDS;  MORTGAGES;  etc.  As  to  filling  blanks, 
see  the  titles  ACKNOWLEDGMENT;  ALTERATION  OF  INSTRUMENTS; 
FORGERY.    As  to  indorsement  in  blank,  see  the  title  BILLS  AND  NOTES. 
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Blasfrfmny. 

See  the  title  DISORDERLY  CONDUCT. 

Blasting. 

As  to  care  required  by  persons  blasting  and  injuries  received  therefrom,  see  the  titles 
EXPLOSIVES;    MASTER  AND    SERVANT. 

Blind  Persons. 

See   the  titles  NEGLIGENCE;   RAILROADS. 

Block  Signals. 

See  the  titles  MASTER  AND  SERVANT;  RAILROADS. 

Blood. 

As  determining  right  of  inheritance  and  right  of  persons  to  take  under  will,  see 
the  titles  BASTARDS;  DESCENT  AND  DISTRIBUTION;  WILLS.  As  evidence, 
see  the  title  CRIMINAL  LAW. 

Boarding  Houses. 

See  the  titles  INNKEEPERS;  LICENSES. 

Boards. 

As  to  particular  classes  of  boards,  such  as  boards  of  agriculture,  aldermen,  assess- 
ors, etc.;  see  the  particular  titles  throughout  this  work,  such  as  AGRICULTURE; 
MUNICIPAL  CORPORATIONS;  TAXATION;  etc.  As  to  municipal  department 
in  general,  see  the  title  MUNICIPAL  CORPORATIONS.  As  to  officers  in  general, 
see  the  title  OFEICERS.  As  to  prohibiting  acts  and  proceedings  of  public  boards, 
see  the  title  PROHIBITION.  As  to  compelling  performance  of  public  duties,  see 
the  title  MANDAMUS, 

Bodily  Conditions. 

Sec  the  titles  DAMAGES;  EVIDENCE. 

Bodily  Fear. 

See  the  titles  DAMAGES;  HOMICIDE;  RAPE;  ROBBERY. 

Bodily  Harm. 

See  the  titles  ASSAULT  AND  BATTERY;  HOMICIDE;  MAYHEM;  RAPE: 
ROBBERY.  As  to  particular  causes  or  manners  of  injuries,  see  the  particular  titles 
throughout  this  work,  such  as  ANIMALS;  ASSAULT  AND  BATTERY;  ELEC- 
TRICITY; NEGLIGENCE;  RAILROADS;  STREET  RAILROADS.  As  to  partic- 
ular classes  of  persons  injured,  see  the  particular  titles,  such  as  HUSBAND  AND 
WIFE;  MASTER  AND  SERVANT;  PARENT  AND  CHILD;  etc. 
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Body. 

As  to  dead  bodies,  see  tbe  title  DEAD  BODIES.    As  to  heirs  of  the  body,  see  the 
titles  DEEDS;  DESCENT  AND  DISTRIBUTION;  WILLS. 


Bcxia  Fide  Purduuen. 

Ai  to  assignees  in  general,  see  the  titles  ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS;  MORTGAGES.  As  to  bona  ade  purchasers  of  particular  rights, 
instruments  and  property,  see  the  particular  titles  throughout  this  work. 


BondlioUen. 


See  the  titles  BONDS;  CORPORATIONS;  COUNTIES;  MUNICIPAL  CORPO- 
RATIONS. 


BONDS. 

I.  BeqnisHes  and  Validity. 

§     1.  Nature  and  Essetitials  in  General. 
§    2.  Parties. 

§     3.  Sureties. 

§    4.  Form  and  Contents. 

§    5. In  General. 

§    6.  Designation  of  Parties. 

§    7. Designation  of  Amount  or  Penalty. 

§     8.  Condition. 

§    9.  Execution  in  General. 

§  10.  Signature. 

§  U.  Seal. 

§  12.  Partial  Execution,  and  Failure  of  Others  to  Sign. 

§  13.  Execution  in  Blank. 

§  14.  Delivery. 

§  15.  Necessity  and  Sufficiency. 

§  16.  Consideration. 

§  17.  Effect  of  Seal. 

§  18.  Want  of  Consideration. 

§  19.  Statutory  Bonds  and  Bonds  Taken  by  Officers. 

§  20.  In  General. 

§  21.  Sureties. 

§  22.  Validity  as  Conunon-Law  Bonds. 

§  23.  Bonds  Exacted  without  Authority  or  under  Color  of  Office. 

§  24.  Legality  of  Condition  or  of  Consideration. 
§  25.  Effect  of  Invalidity. 

§  26.  In  General. 

§  27.  Partial  Invalidity. 
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n.  Oonstrnction  and  Operation. 

§  28.  General  Rules  of  Construction. 

§  29.  What  Law  Governs. 

§  30.  Parties. 

§  31.  Joint  or  Several. 

§  32.  Amount  or  Extent  of  Liability. 

§  33.  Time  of   Performance  or  Payment. 

§  34.  Collateral  Agreements. 

m.  Negotiability  and  Transfer. 
§  35.  What  Law  Governs. 
§  36.  Statutory  Provisions. 
§  37.  Words  of  Negotiability. 
§  38.  Nature  and  Form  of  Instrument. 
§  39.  Transfer  without  Indorsement  in  General. 
§  40.  Assignment. 
§  41,  Sale. 
§  42.  Rights   and    Liabilities   on    Indorsement   or    Other   Transfer    in 

General. 
§  43.  Rights  and  Liabilities  on  .Assignment  or  Sale. 

§  44.  In  General. 

§  45.  Equities  and  Defenses  against  Assignee. 

§  46.  Recourse  by  Assignee  to  Assignor. 

§  47.  Bona  Fide  Purchasers. 

§  4S.  In  General. 

§  49.  Actual  Notice. 

§  50.  Constructive  Notice,  and  Facts  Putting  on  Inquiry. 

§  51.  Title  and  Rights  Acquired. 

§  52,  Defenses  as  against  Bona  Fide  Purchasers  ip  General. 

§  53.  Purchasers  of  Accommodation   Bonds. 

IV.  Performance  or  Breach  of  Condition. 

§  54.  Sufficiency  of  Performance  of  Condition, 

§  55,  Excuses  for  Nonperformance. 

§  56.  Discharge  from  Performance. 

§  57,  Breach  of  Condition,  v 

§  58.  In  General. 

§  59.  Bonds  of  Agents  or  Employees. 

§  60.  Payment. 

V.  Actions, 

§  61.  Right  of  Action. 

§  62.  Nature  and  Grounds  in  General. 

§  63.  Title  to  Sustain  Action. 

§  64.  Conditions  Precedent. 

§  65.  Nature  and  Form  of  Remedy. 
§  66.  Defenses. 
§  67.  Parties. 
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§  68.  Pleading. 

§  69.  Declaration,  Complaint,  or  Petition, 

§  70.  Plea,  Answer,  or  Affidavit  of  Defense. 

§  71.  Replication  or  Reply  and  Subsequent  Pleadings. 

§  72.  Issues,  Proof,  and  Variance. 

§  73.  Evidence. 

§  74.  Presumprtons  and  Burden  of  Proof. 

§  75.  Admissibility. 

§  76.  Weight  and  Sufficiency. 

§  77.  Damages  and  Amount  of  Recovery. 

§  78.  In  General. 

§  79.  Debt  or  Actual  Damages,  or  Penalty. 

g  80.  Suggestion  on  Record  of  Additional  Breaches. 

§  81.  Trial. 

§  82.  Questions  for  Jury. 

§  83.  Judgment, 

§  84.  Form  as  to  Recovery  of  Damages  or  Penalty. 

Cross  References. 
As  to  actions  (or  the  recovery  of  the  amount  of  a  lost  bond,  see  the  title  LOST 
INSTRUMENTS.  As  to  acknowledgment  of  bond  by  obligor  as  preventing  the 
running  of  the  statute  of  limitations,  see  the  title  LIMITATION  OF  ACTIONS. 
As  to  bonds  conditioned  for  the  conveyance  of  real  estate,  see  the  title  VENDOR 
AND  PURCHASER.  As  to  bonds  of  clerks,  see  the  title  CLERKS  OF  COURTS. 
As  to  bonds  required  or  incident  to  particular  remedies  or  legal  proceedings,  see 
the  titles  APPEAL  AND  ERROR;  ARREST;  ATTACHMENT;  BAIL;  COSTS; 
GARNISHMENT;  INJUNCTION;  REPLEVIN;  SHERIFFS  AND  CONSTA- 
BLES. As  to  bonds  given  to  a  sheriff  to  save  him  harmless  upon  the  levy  of  prop- 
erty of  a  stranger  to  the  judgment,  see  the  title  SHERIFFS  AND  CONSTABLES. 
As  to  bonds  delivered  in  escrow,  see  the  title  ESCROW.  As  to  bonds  by  partic- 
ular classes  o(  persons,  see  the  titles  INFANTS;  INSANE  PERSONS;  and  other 
specific  heads.  As  to  bonds  by  corporations,  see  the  title  CORPORATIONS;  by 
governments,  see  the  titles  STATES;  UNITED  STATES:  and  by  other  political 
or  municipal  bodies,  see  the  titles  COUNTIES;  MUNICIPAL  CORPORATIONS; 
SCHOOLS  AND  SCHOOL  DISTRICTS;  TOWNS.  As  lo  bonds  secured  by 
mortgage,  see  the  title  MORTGAGES.  As  to  bottomry  and  respondentia  bonds, 
see  the  title  SHIPPING.  As  to  bonds  for  performance  of  particular  classes  of 
fiduciary  or  official  duties,  see  the  titles  EXECUTORS  AND  ADMINISTRATORS; 
GUARDIAN  AND  WARD;  OFFICERS;  TRUSTS;  and  titles  of  specific  officers. 
As  to  certiorari  bonds,  see  the  title  CERTIORARI.  As  to  demurrer  to  declaration 
on  a  bond,  see  the  title  PLEADING.  As  to  distinct  rights  and  liabilities  of  sure- 
ties, see  the  title  PRINCIPAL  AND  SURETY.  As  to  extent  to  which  a  wife  is 
bound  by  joining  with  husband  in  a  covenant  in  a  bond  to  convey  title,  see  the  title 
HUSBAND  AND  WIFE.  As  to  execution  of  bonds  by  one  member  of  a  partner- 
ship, and  parol  ratification  by  the  others— effect  of.  see  the  title  PARTNERSHIP. 
As  to  injunction  bonds,  see  the  title  INJUNCTION.  As  to  liability  of  principal 
whose  agent,  having  authority  to  fill  in  blanks,  converts  the  instrument  into  a  bond 
by  sealing,  see  the  title  PRINCIPAL  AND  AGENT.  As  to  liability  of  agent  sign- 
ing a  bond,  see  the  title  PRINCIPAL  AND  AGENT.  As  to  mandamus  to  compel 
judges  to  approve  bonds,  see  the  title  MANDAMUS,  As  to  plea  to  action  upon 
bond  conditioned  to  execute  title,  see  the  title  VENDOR  AND  PURCHASER. 
As  to  requisites  and  mode  of  affixing  seal  to  bonds,  see  the  title  SEALS-  As  to 
subrogation  to  rights  of  obligee,  see  the  title  SUBROGATION. 
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I.  REQUISITES  AND  VAUDITY. 
§  1.  Nature  and  Essentials  in  General. 

"A  bond  can  not,  with  strict  legal  pro- 
priety, be  termed  a  promissory  note,  and 
they  have  dways  been  distinguishable  in 
the  incidents  which  attach  to  them.  Reed 
*.  Scott,  30  Ala.  840;  Muse  v.  Dantzler, 
85  Ala.  359,  5  So.  178;  McCrummen  v. 
Campbell,  83  Ala.  S66,  a  So.  482."  Davis 
V.  McWhorter,  128  Ala.  570,  36  So.  H9. 

§  i.  Pvtiet. 

§  3.  Sureties. 

If  a  surety  is  permanently  absent  from 
the  state  during  much  of  each  year,  and 
the  facts  as  to  his  residence  leave  his 
domicile  in  doubt,  he  may  properly  be  de- 
clared insufficient.  Ex  parte  Buckley,  53 
Ala.  42. 

§  4.  Ponn  and  Contents. 
§  S.  In  General. 

The  obligors  of  a  bond  will  be  person- 
ally liable  thereon,  though  the  word 
"ourselves,"  in  the  clause  "bind  ourselves, 
our  heirs,"  etc.,  was  omitted.  Wood  v. 
Coman,   56  Ala.   283. 

§  C  —  Designation  of  Parties. 

One  executing  a  bond  is-  bound  by  it, 
though  he  is  not  named  tn  the  body 
thereof.  Martin  v.  Dortch,  1  Stew.  479; 
Grimmet  v.  Henderson,  66  Ala.  521. 

Whether  the  promise  in  a  bond  be  in 
the  singular  or  plural,  is  believed  to  be 
immaterial;  it  applies  to  each  person 
whose  signature  is  covered  by  it,  and  un- 
der the  Alabama  statute  binds  them 
jointly  and  severalty,  Martin  v.  Dortch, 
1   Stew.  479,  482. 

To  bind  parties  as  obligors,  when  their 
names  are  signed  to  the  bond,  it  is  not 
necessary  that  they  should  also  appear 
in  body  thereof.  Grimmet  v.  Henderson, 
66  Ala.  521,  citing  Hatch  v.  Crawford,  2 
Port.  64. 

§  7. Designation  of  Amount  or  Pen- 
alty. 

An  action  can  not  be  maintained  upon 

a  bond,  the  penalty  of  which  is  for  " 

dollars,"  as  the  defect  can  not  be  sup- 
plied by  oral  proof  of  the  amount  in- 
tended. Copeland  v.  Cunningham,  63 
Ala.  394.  See  McKellar  v.  Couch,  34  Ala. 
336;    Garrow   v.   Carpenter,    1    Port.   359; 
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Hamner  v.  Cobb,  2  Stew.  &  P.  383;  Mead 
V.  Stegar,  5  Port.  498;  Sanford  v.  How- 
ard, 29  Ala.  684,  68  Am.  Dec  101. 


§  »-- 


-  ConditiotL 


recitals  in  the  condition 
may  sometimes  vitiate  the  bond,  as  in 
case  of  misdescription  of  a  judgment  in 
a  writ  of  error."  Walker  v.  Chapman,  38 
Ala.  116,  124;  Curry  v.  Barclay,  3  Ala. 
484;  Wiswell  v.  Munroe,  4  Ala.  9. 

§  9.  Execution  in  General. 

Proof  that  a  bond  was  executed  and 
subsequently  a  contract  to  which  it  had 
reference,  and  simultaneous  delivery,  as 
supporting  an  averment  that  at  the  time 
of  the  execution  of  the  bond  a  contract 
was  entered  into.  See  Forst  v.  Leonard, 
116  Ala  82,  22  So.  481.  See  post, 
"Weight  and  Sufficiency,"  %  76. 

§  10.  Signature. 

Even  though  a  clause  in  a  written  in- 
strument for  the  payment  of  money 
waiving  the  right  of  homestead  exemp- 
tion is  void  for  lack  of  execution  of  the 
agreement  according  to  statute  being  by 
mark  in  place  of  signature,  the  contract 
may  still  stand  as  a  promise  to  pay.  Pen- 
ton  V.  Williams,  43  So.  811,  ISO  Ala.  342, 
30  So.  114. 

§  11.  SeaL 

Sealing  is  an  essential  requisite  to  con- 
stitute a  perfect  bond.  Skinner  v.  Mc- 
Carty,  2  Port.  19. 

The  term  "bond,"  or  "obligation,"  or 
"writing  obligatory,"  ex  vi  termini,  im- 
ports a  sealed  instrument.  Skinner  v. 
McCarty,  2  Port.  19. 

One  seal  on  a  bond  may  serve  for  all 
the  signers,  and  where  a  bond  contains 
the  clause,  "Sealed  with  our  seals,"  it 
will  be  presumed  that  all  the  signers 
adopted  one  seal.  Martin  v.  Dortch,  1 
Stew.  479. 

What  Constitntes.— To  make  a  sealed 
instrument  or  bond,  the  intention  to 
make  it  so  must  be  expressed  in  the 
body  of  the  writing.  Attachment  of  a 
seal  to  the  signature  is  not  enough. 
Lytic  V.  Bank  of  Dothan,  26  So.  8,  181 
Ala.  315. 

A  writing  with  a  scroll  inclosing  the 
word  "Seal,"  but  having  no  expression 
in  the  body  of  the  instrument  indicating 
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that  it  is  sealed,  is  not  a  sealed  instru- 
ment    Lee  V.  Adkins,  Minor  1B7. 

A  bond  signed  by  "A.  [h.  S,]  for  B., 
C,  and  D.,"  is  sufficiently  executed  as 
the  bond  of  B.,  C,  and  D..  by  their 
agent,  although  only  one  seal  is  used. 
Martin  v.  Dortch,  1  Stew.  476. 

The  fact  that  an  instrument  concludes 
with,  "Sealed  with  my  seal,"  "Witness  my 
hand  and  seal,"  does  not  make  it  a  sealed 
bond,  in  the  absence  of  a  scrawl  or  seal 
attached  to  the  signature.  Williams  v.. 
Young,  3  Ala.  14S,  citing  Lee  v.  Adkins, 
Minor  187. 

Where  a  contract  in  writing  professes 
to  be  sealed  by  the  obligors,  although 
they  have  omitted  to  affix  their  seals, 
yet,  by  the  act  of  1839  (Clay's  Dig.,  p. 
158,  5  41),  it  will  be  held  to  be  a  sealed 
instrument.  Bancroft  v.  Stanton,  7  Ala. 
351. 

Where  an  instrument  has  a  scroll  at- 
tached to  the  name  of  its  signer,  and 
the  word  "Sealed"  written  within,  and 
contains  a  clause  that  the  parties  "bind 
and  oblige  themselves,"  it  imports  on  its 
face  to  be  under  seal,  and  will  be  deemed 
to  be  a  sealed  instrument.  Lindsay  v. 
State,  15  Ala.  43.  See,  also.  Foster  v. 
Ross,  Minor  421;  Lee  v.  Adkins,  Minor 
187;  Carter  v.  Penn,  4  Ala.  140. 

A  contract  between  the  parties  by 
which  the  principal  duty  was  to  be  per- 
formed by  A.  G..  defendant,  in  favor  of 
J.  W..  plaintiff,  concluded  and  was  sub- 
scribed as  follows:  "In  testimony  of 
which,  we  have  hereunto  annexed  our 
respective  signatures.  J.  W.  [L.  S.]  A. 
G."  Held,  that  the  contract  was  not  a 
sealed  instrument,  even  under  Act  1839, 
which  provides  that  all  contracts  in  writ- 
ing "which  import  on  their  face  to  be 
under  seal"  shall  be  deemed  sealed  instru- 
ments without  regard  to  scrawls  or  seals. 
Waddell  v.  Glassel,  11  Ala.  MS,  citing, 
Lee  V.  Adkins,  Minor  187.  As  to  sealing 
of  certiorari  bonds,  see  the  titles  CER- 
TIORARI; SEALS. 

S  IS.  Partial  Execution,  and  Failure  of 
Othen  to  Sign. 
Where  sureties  sign  a  bond  on  condi- 
tion that  three  of  four  other  good  men, 
unnamed,  shall  sign  it  before  its  deliv- 
ery to  the  obligee,  they  are  not  bound 
thereby   unless   the   other  signatures  are 


procured.  White  Sewing-Mach.  Co.  v. 
Saxon,  121  Ala.  399,  35  So.  784. 

Where  sureties  sign  a  bond  on  condi- 
tion that  others  shall  also  sign  it  before 
delivery  by  their  principal  to  the  obligee, 
they  are  not  bound,  where  no  other  sig- 
natures are  procured,  though  the  bond 
provides  for  their  liability,  notwithstand- 
ing such  a  condition,  and  contains  other 
provisions  inconsistent  therewith.  White 
Sewing-Mach.  Co.  v.  Baxon,  ISI  Ala.  399, 
26  So.  784. 

Where  sureties  sign  a  bond  on  con- 
dition that  others  shall  also  sign  it  be- 
fore delivery,  knowledge  that  the  prin- 
cipal is  proceeding  with  the  business  the 
bond  was  intended  to  secure  is  insuffi- 
cient to  put  them  on  notice  that  the  bond 
has  been  delivered  in  violation  of  the 
condition.  White  Sewing-Mach.  Co.  v. 
Saxon,  121  Ala.  39S,  25  So.  7B4. 

§  13.  Execution  in  Blank. 

One  who  executes  a  bond  and  deliv- 
ers it  to  another,  knowing  that  there  are 
blanks  therein,  consents,  by  implication, 
that  the  blanks  may  be  filled.  Board- 
man  V.  Gore,  1  Stew.  617. 

Defendant,  by  signing  a  blank  paper 
and  handing  it  to  another  to  be  filled  up 
tor  a  sum  of  money,  did  not  thereby  au- 
thorize the  person  to  whom  he  delivered 
it  to  seal  and  deliver  it  as  defendant's 
bond.  Manning  v.  Norwood,  1  Ala.  429. 
See  post,  "Necessity  and  Sufficiency," 
§  IS. 

An  authority  to  perfect  a  bond  by  fill- 
ing it  up,  given  by  parol,  may  be  revoked 
in  the  same  manner.  Gibbs  v.  Frost,  4 
Ala.  720. 

Authority  to  an  agent  to  fill  in  blanks 
in  a  bond  may  be  by  parole.  Boardman 
V.  Gore,  1  Stew.  S17. 

§  14.  Delivery. 

S  16. Neceuity  and  Sufficiency. 

Delivery  is  essential  to  the  validity  of 
a  bond.     Bibb  v.  Reid,  3  Ala.  88. 

"The  delivery  must  be  by  the  obligor 
himself  or  by  some  one  authorized  to 
act  for  him."    Bibb  v.  Reid,  3  Ala.  88,  91. 

Delivery  is  a  question  of  fact  evidenced 
by  acts  and  declarations  at  the  time,  or 
inferred  from  the  silence  of  the  party;  as 
where  the  obligor  without  any  formal 
act  or  declaration  permits  the  obligee  to 
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take  possession  of  the  bond.  BJbb  v. 
Rcid,  3  Ala.  88.  90. 

Defendant,  by  signing  a  blank  paper 
and  handing  it  to  another  to  be  filled  up 
for  a  sum  of  money,  did  not  thereby  au- 
thorize the  person  to  whom  he  delivered 
it  to  seal  and  deliver  it  as  defendant's 
bond.  Manning  v.  Norwood,  1  Ma.  429. 
See  ante,  "Execution  in  Blank,"  §  13. 

WhU  ConatituteB  Delivery. — "It  rarely 
happens  that  when  a  deed  is  delivered, 
it  is  formally  placed  in  the  hands  of  the 
obligee,  with  the  declaration  that  it  is 
delivered.  The  mere  permission  of  the 
obligor  to  the  taking  possession  of  the 
deed  by  the  obligee  is  a  delivery."    Gibbs 

V.  Frost,  4   \h.   720,  729. 

The  delivery  of  a  bond  to  the  holder 
of  the  equitable  interest  is  suflident,  not- 
withstanding ihe  legal  title  to  the  bond 
is  in  another.  Sykes  v.  Lewis,  17  Ala. 
261. 

"A  formal  delivery  to  the  obligee  in 
any  case,  even  in  respect  to  ihe  most 
solemn  instruments,  is  unnecessary.  If 
no  condition  be  annexed,  if  nothing  re- 
mains lo  be  performed  to  give  effect  to 
the  instrument,  its  signing,  seating  and 
attestation  as  a  valid  instrument  between 
the  parties  will  make  it  complete,  it  is 
said,  even  though  it  may  remain  in  the 
hands  of  the  grantor  or  bargainor." 
Sykes  v.  Lewis,  17  Ala.  361,  269. 

Conditional  or  Absolute  Delivery. — If 
an  obligor  seal  a  bond  and  deliver  it  to 
the  other  party  to  the  instrument,  the 
delivery  is  an  absolute  one.  regardless  of 
the  words  used  or  the  conditions  im- 
posed,   Bibb  V.  Reid,  3  Ala.  88. 

Where  a  bond  is  delivered  condition- 
ally to  a  co-obligor,  it  is  not  the  bond  of 
the  person  delivering  it  until  the  condi- 
tion is  performed.    Bibb  i'.  Reid,  3  Ala.  88. 

§  16.  Consideration. 

§  17. KTect  of  Seal. 

"The  omission  of  the  recital  of  the 
consideration  which  induced  the  execu- 
tion of  the  bond,  does  not  impair  the  ob- 
ligation, or  impose,  upon  the  obligee  the 
necessity  of  proving  it  by  evidence  ali- 
unde— if  the  consideration  is  not  im- 
pugned, it  will  be  intended  to  be  suffi- 
cient." Holman  !•.  Crane,  16  Ala.  570. 
579;  Holman  v.  Bank,  12  Ala.  369. 

A  executed  to  B  a  bond,  on  the  face  of 
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which  no  consideration  was  expressed. 
but  conditioned  to  make  him  a  quitclaim 
deed  to  certain  lots  of  land  in  two  years. 
Held  that,  under  the  laws  of  this  state, 
the  bond  imported  a  consideration  suf- 
ficient to  support  it.  Holman  v.  Crane, 
J 6  Ala.  570. 
§  IB. Want  of  Consideration. 

Where  the  contestant  of  an  election  of 
tax  collector  gave  a  bond  for  $250  for 
costs,  under  Code  1886,  g  398,  providing 
that  a  bond  of  $500  may  be  required  of 
such  contestant,  and,  after  the  institution 
of  the  action,  the  bond  for  $2S0  proving 
insufficient,  the  court  required  another 
bond  for  $250,  such  second  bond  was  not 
invalid  for  want  of  consideration.  Mc- 
Thirter  f,  Frazier,  129  Ala.  450,  29  So. 
445. 

Where  A.  having  executed  a  mortgage 
of  slaves  to  B,  entered  into  a  bond,  with 
C  and  D  as  his  sureties,  conditioned  to 
be  void  if  A  surrendered  the  property 
mentioned  therein  to  B,  if  equity  should 
decree  the  same  of  right  to  belong  to  B, 
and  that  A  further  abides  the  decree  of 
equity  on  a  foreclosure,  such  bond  is 
valid,  and  not  void  for  want  of  consid- 
eration. Barnes  v.  Peck,  1  Port.  18T. 
§  IS.  Statntory   Bonds  and  Bonds  Taken 

by  Officeri. 
§  SO. In  General. 

A  bond  which  contains  all  the  condi- 
tions required  by  statute,  and  also  condi- 
tions in  excess  of  those  specified  by  stat- 
ute, is  valid,  so  far  as  it  imposes  obliga- 
tions authorized  by  the  statute,  and  the 
stipulations  which  are  in  excess  of  it  may 
be  rejected  as  surplusage.  Sanders  v. 
Rives,  3  Stew.  109;  Walker  v.  Chapman. 
22  Ala.  116.  See,  also,  Howie  v.  Slate,  1 
Ala.  113.     See  post,  "Partial   Invalidity," 

S   27. 

Where  authority  to  take  a  bond  is 
wholly  derived  from  a  statute,  if  it  be 
taken  in  a  larger  sum,  or  on  conditions 
not  required  by  the  statute,  and  be  not 
voluntarily  given  by  the  obligors,  it  is 
wholly  void.  Whitsett  v.  Womack,  8  Ala. 
466.  See  post,  "Legality  of  Condition  or 
of  Consideration,"  §  24. 

Where  the  statute  prescribing  a  bond 
declares  all  bonds  not  taken  pursuant  to 
it  void,  the  statute  must  be  strictly  pur- 
sued, as  bonds  which  do  not  conform  to 
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it  are  void  by  express  enactment.  Whit- 
sett  V.  Womack,  8  Ala.  466. 

Although  the  condition  of  a  bond  is 
more  specific  than  the  statute  prescribes, 
yet,  if  it  substantially  conforms  to  the  re- 
quirements of  the  law,  and  imposes  no 
additional  obligations,  it  will  be  consid- 
ered good  as  a  statutory  bond.  Boring 
!■.  Williams,  17  Ala.  510. 

Where  the  condition  of  a  bond  given 
under  a  statute  varies  from  that  pre- 
scribed by  the  statute,  the  bond  is  not 
void,  if  the  conditions  contained  in  the 
bond  are  more  beneficial  to  the  obligor 
than  those  prescribed  by  the  statute. 
Rouse  V.  Jayne,  14  Ala.  727.  See,  also, 
Bell  V.  Thomas,  8  Ala.  527,  528. 

Where  a  statute  requires  a  bond  to  be 
executed  in  a  prescribed  form,  and  not 
otherwise,  no  recovery  can  be  had  on  a 
bend  professedly  taken  under  the  au- 
thority of  the  act,  if  it  does  not  conform 
to  it;  but  if  a  statute  merely  prescribes 
the  form,  without  prohibiting  any  other, 
a  bond  which  varies  from  it  may  be  good 
at  common  law.  So,  if  part  of  the  con- 
dition of  a  bond  conform  to  the  statute, 
and  part  does  not,  a  recovery  may  be 
had  for  the  breach  of  the  former,  where 
so  much  of  the  condition  as  is  Illegal  is 
not  malum  in  se.  Whitsett  !■.  Womack, 
8  Ala.  466.     See,  also,  Bates  v.   Bank,  2 

Ala.    451,    487. 
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§  It-  —  Validity  as  Common-Law. 
Boitda. 

A  bond,  entered  into  voluntarily  by 
competent  parties  and  for  a  lawful  pur- 
pose, not  prohibited  by  law,  and  founded 
upon  a  sufficient  consideration,  is  good 
and  valid  at  common  law.  Munter  v, 
Reese,  61  Ala.  393;  Sewall  i-.  Franklin,  2 
Port.  493;  Hester  z:  Keith,  1  Ala.  316; 
Butler  t:  O'Brien,  5  Ala.  318;  Whitsett  f. 
Womack,  8  Ala.  466;  Gayle  :■.  Martin,  3 
Ala.  593;  Miller  v.  Vaughan,  78  Ala,  323; 
Stow  V.  City  Council,  74  Ala.  226. 

A  statutory  bond,  not  duly  executed, 
or  not  conditioned  as  required  by  statute, 
may  be  sustained  as  a  common-law  bond. 
Sugg  V.  Burgess,  3  Stew.  309;  Reed  v. 
Brashers,  3  Port.  378;  Butler  t:  O'Brien, 
S  Ala.  316;  Whitsett  v.  Womack,  8  Ala. 
466;  Mitchell  v.  Ingram,  38  .Ma.  395;  Rus- 


sell  :■.   Locke,  -iT   Ala.  420:   Adler  r.   Pot- 
ter, 57  Ala.  571. 

Where  the  obligor  has  executed  as  a 
statutory  bond  a  bond  not  required  by 
statute,  and  acts  thereunder,  the  obliga- 
tion will  be  sustained  as  a  common-law 
bond.  Williamson  v.  Woolfe,  37  Ala. 
298,  citing  Sprowl  z:  Lawrence,  33  Ala. 
674,  692;  Alston  v.  Alston,  34  Ala.  24,  2S. 

If  a  bond  for  the  delivery  of  a  boat 
seized  under  process  in  a  libel  suit,  is 
good  as  a  common-taw  bond,  it  may  be 
proceeded  on  as  a  stipulation,  although 
it  does  not  conform  to  the  statute.  Bell 
t:  Thomas,  8  Ala.  527. 

Where  a  boat,  libeled  and  seized,  is 
claimed  by  a  third  person  subsequent  to 
the  decree  of  condemnation  and  order  of 
sale,  who  executed  a  bond  to  prosecute  a 
writ  of  error,  it  was  held  that,  as  the 
bond  had  no  effect  but  to  arrest  the  pro- 
ceedings until  the  decision  in  error,  a  bond 
subsequently  executed  to  the  libelants,  in 
consideration  of  relinquishing  their  lien, 
conditioned  to  pay  the  judgments  in  their 
favor  should  they  not  be  reversed,  was 
good  at  common  law.  Gayle  v.  Martin, 
3  Ala.  593.  See  the  title  COUNTIES. 
§  S3. Bonds  Exacted  widiout  Au- 
thority or  under  Color  of  Office. 

A  bond  extorted  from  the  principal  ob- 
ligor and  his  sureties,  colore  officii,  can 
not  be  enforced.  Whitsett  !■.  Womack, 
8  Ala.  466. 

Under  Code,  §§  4005,  4021,  requiring 
an  officer  executing  a  search  warrant  to 
carry  the  property  before  the  magistrate, 
he  has  no  authority  to  take  a  forthcom- 
ing bond;  and,  if  he  takes  such  bond,  and 
the  warrant  is  void,  the  bond  is  without 
consideration,  and  can  not  he  sustained 
as  a  common-law  bond.  Counts  v.  Har- 
lan, 78  Ala.  551,  citing,  Noles  v.  Slate, 
B4  Ala.  672;  Cary  v.  State,  76  Ala.  78. 
§  S4.  Legality  of  Condition  or  of  Con- 
sideration. 

If  a  bond  be  given  on  a  legal  consid- 
eration, and  free  from  usury  in  its  origin, 
no  subsequent  illegal  contract,  in  which 
it  may  be  transferred,  can  impair  the 
holder's  right  of  action  against  the  orig- 
inal debtor.  McCausland  i'.  Drake,  3 
Stew.  344,  352;  Paris  v.  King,  1  Stew.  259. 
See  ante,  "Validity  as  Common-Law 
Bonds,"  §  22, 
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§  2B.  Effect  of  InvaUdity. 
g  3S. In  General. 

See    anle,    "Validity    as    Common-Law 
Bonds,"  §  22. 
§  27.  Partial  Invalidity. 

The  rule  in  regard  to  bonds  or  otlier 
deeds,  void  in  part,  by  common  law,  or 
by  statute,  is,  that  they  are  void  as  to 
such  conditions,  covenants  or  grants,  as 
are  illegal,  and  good  as  to  all  others 
which  are  legal  and  unexceptionable, 
Whitted   z:   Governor,   6   Port.   335. 

Where  the  condition  of  a  bond  con- 
sists of  several  different  parts,  some  of 
which  are  lawful  and  others  not,  it  is 
good  for  so  much  as  is  lawful,  and  void 
for  the  rest.  Whitted  v.  Governor,  6 
Port.   335. 

If,  however,  the  illegality  was  for  some- 
thing malum  in  se,  or  if  the  statute  has 
not  confined  its  prohibitions  to  the  il- 
legal conditions,  covenants  or  grants; 
but  has  expressly  or  by  necessary  impli- 
cation, avoided  the  whole  instrument,  to 
all  intents  and  purposes,  then  there  could 
be  no  recovery  upon  any  part  of  it. 
Whitted  r.  Governor,  6  Port.  335. 


§  28.  General   Rules  of  Constnictioii. 

A  bond  should  be  so  construed  as  to 
effectuate  the  reasonable  intention  of  the 
parties.     Loeb  v.  Montgomery  (Ala.),  61 

So.  e4Z. 

"In  giving  a  construction  to  a  bond, 
the  court  will  look  to  the  intention  of  the 
parties  at  the  time  it  was  executed,  and 
expound  it  as  the  law  then  was."  Whii- 
sett  V.  Womaek,  8  Ala.  466,  480. 

"The  court  may  depart  from  the  letter 
of  the  condition  of  a  bond,  to  carry  into 
effect  the  intention  of  the  parties.  Whit- 
sett  V.  Womaek,  B  Ala.  466,  481. 

"The  condition  of  the  bond  ought  to 
be  construed,  by  rejecting  insensible 
words,  as  to  fulfill  the  intent  of  the  par- 
ties." Whitsett  V.  Womaek,  8  Ala.  466, 
481. 

All  deeds  are  to  operate  according  to 
the  intention  of  the  parties,  unless  that 
is  unlawful.  And  it  is  proper  to  look  to 
the  subject  matter  of  a  contract,  and  the 
inducement  that  led  to  it,  for  the  pur- 
pose of  ascertaining  what  the  parties  in- 


tended. Rives  V.  Toulmin,  19  Ala.  288, 
293;  Bates  v.  Bank,  2  Ala.  451. 

A  bond  should  be  construed  against 
the  party  on  whom  rests  the  obligation 
involved.  Loeb  v.  Montgomery  (Ala.), 
61   So,   642. 

Doubtful  language  in  a  bond  should 
be  so  con§trued  as  to  support  rather  than 
defeat  the  instrument,  if  that  can  be 
fairly  done.  Loeb  v.  Montgomery 
(Ala.),  61  So.  642. 

§  29.  What  Law   Governs. 

A  bond  substituted  for,  and  containing 
the  same  stipulations  as,  another  bond, 
which  was  executed  in  another  slate  for 
the  purchase  money  ot  slaves,  under  a 
contract  entered  into  and  consummated 
therein,  is  governed  by  the  laws  of  that" 
state.  Broughton  v.  Bradley,  36  Ala.  689, 
citing,  Wright  v,  Burt.  5  Ala.  29;  Uoore 
V.  Davidson,  18  Ala.  209;  Evans  v.  Kit- 
trell,  33  Ala.  449;  Hanrick  v.  Andrews,  9 
Port.  9,  35;  Pearson  v.  Bailey,  23  Ala. 
537;  Jackson  v.  Jones,  13  Ala.  121. 

§  30.  Parties. 

§  31. Joint  or  Several. 

Signers  of  a  bond  for  admission  of  a 
person  to  the  insane  hospital  as  a  pay- 
ing patient  (Code,  g  1238),  conditioned 
to  pay  all  charges  against  such  patient, 
are  principals  so  far  as  the  hospital  is 
concerned,  and  jointly  and  severally  li- 
able. Enslen  v.  Alabama  Insane  Hos- 
pital, 21  So.  74,  113  Ala.  658.  See  Elliott 
t'.  Mayfield,  4  Ala.  417. 

§  32.  Amount  or   Extent  of  Liability. 

See  ante,  "Joint  or  Several,"  g  31. 
§  33.  Time  of  Performance  or  Payment. 

Where  the  bond  is  conditioned  for  the 
payment  of  money  at  a  certain  day,  the 
whole  debt  accrues  from  the  day  men- 
tioned in  the  condition,  and  does  not 
wait  the  damnification,  although  it  may 
appear  that  the  bond  was  given  by  way 
of  indemnity.  Hogan  v.  Calvert,  21  Ala. 
194. 
§  3i.  Collateral  Agreements. 

Where  there  is  a  sufficient  reference 
in  a  bond  to  a  contract,  the  reference 
makes  all  the  stipulations  of  the  con- 
tract a  part  of  the  bond,  and  they  may  be 
read    together   without    a    recital    in    the 
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bond  that  the  contract  was  a  written  one. 
Forst  V.  Leonard,  112  Ala.  306,  20  So.  587. 
The  fact  that  a  building  contract  was 
signed  by  the  contractors  only,  while  a 
bond  conditioned  on  its  proper  perform- 
ance was  signed  by  the  contractors  and 
others,  is  no  objection  to  the  taking  of 
the  two  papers  together  to  determine  the 
liability  under  the  bond.  Forst  v.  Leon- 
ard, 112  Ala.  396.  SO  So.  SST. 

III.   NEGOTIABILITY   AND   TRANS- 
FER. 
§   SS.   What  Law  Govcnu. 

The  indorsement  of  a  bond  is  in  itself 
a  distinct  and  substantive  contract,  and, 
if  it  does  not  look  to  any  other  place, 
will  be  governed  by  the  lex  loci  con- 
tractus; and  where  it  is  made  in  another 
state,  in  which  the  common  taw  is  pre- 
sumptively in  force,  to  fix  a  liability 
upon  the  indorser,  it  is  incumbent  upon 
the  indorsee  to  show,  by  a  suit  prose- 
cuted against  the  obligor,  that  the  amount 
of  the  specialty  could  not  be  collected  of 
him,  or  else  excuse  the  prosecution  of 
such  a  suit  by  proof  of  the  obligor's  in- 
solvency, or  the  production  of  a  statute 
modifying  the  common  law.  Miller  f. 
Mclntyre,  9  Ala.  638. 

§  36.  Statutory  Provisions. 

Act  Dec.  15,  1870,  authorizing  the  Tal- 
lassee  Mfg.  Co.,  No.  1,  on  a  vote  of  two- 
thirds  of  its  shareholders  in  value,  to  is- 
sue its  bonds  for  a  sum  not  exceeding 
one-third  of  its  capital  stock  paid  in,  in 
bonds  of  $1,000  each,  payable  in  gold, 
with  legal  interest,  and  coupons  for  in- 
terest attached,  payable  in  gold,  semian- 
nually at  such  place  as  it  may  appoint, 
contemplates  the  issue  of  instruments 
having  all  the  qualities,  elements,  and 
characteristics  of  negotiable  paper,  which 
could  be  introduced  into  the  commercial 
markets,  circulating  and  passing  as  such 
paper  in  the  usual  course  of  business; 
and  the  bonds  issued  under  the  authority 
of  this  statute,  being  payable  to  bearer 
at  the  office  of  the  company  in  Montgom- 
ery, with  coupons  for  interest  attached, 
payable  semiannually  at  a  designated 
bank  in  New  York,  are  negotiable  instru- 
ments. Lehman  v.  Tallassee  Mfg.  Co., 
64  Ala.  S6T. 
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§  37.  Words  of  Negotiabilitr. 

Corporate  bonds  payable  to  bearer  are 
transferable  by  delivery,  so  as  to  enable 
the  holder  to  maintain  an  action  in  his 
own  name,  Reid  v.  Bank,  70  Ala.  199. 
See  the  title  CORPORATIONS. 
§  3S.  Nature  and  Form  of  Instrument. 

A  provision  in  a  bond  for  payment  of 
money,  payable  to  bearer,  issued  and  put 
in  circulation  by  a  corporation,  that  the 
bond  might  "be  registered  and  made  pay- 
able by  transfer  only  on  the  books  of  the 
company,"  does  not,  of  itself,  make  such 
bonds  nonnegotiable  by  mere  manual 
transfer.  Savannah  &  M.  R.  Co.  v.  Lan- 
caster. 62  Ala.  555. 

§  38.  Transfer     witiiout    Indoraetnent    in 

Title  to  a  bond  passes  by  delivery. 
Savannah  &  M.  R,  Co.  v.  Lancaster,  62 
Ala.  55S. 

A  bond  to  convey  land,  on  the  obligee's 
establishing  the  obligor's  claim  thereto, 
under  the  pre-emption  laws,  and  paying 
the  purchase  money  to  the  United  States, 
is  assignable  under  the  act  of  1828,  and 
the  assignee  may  maintain  an  action 
thereon  in  his  own  name,  by  showing  a 
performance  of  the  condition  by  the  ob- 
ligee. Brown  v.  Chambers,  12  Ala.  697. 
See,  also,  Burt  v.  Henry,  10  Ala.  874.  See 
post,  "Assignment,"  §  40. 

§  W.  Assignment. 

"The  assignee  of  a  bond  takes  it  at  his 
peril,  and  stands  in  the  place  of  the  ob- 
ligee, so  as  to  let  in  every  defence  which 
the  obligor  had  against  the  obligee  at  the 
time  of  notice  of  assignment."  Brown  v. 
Chambers,  12  Ala.  697,  7«7. 

In  a  suit  by  an  assignee  upon  a  bond 
to  convey  lands  upon  the  payment  of  a 
certain  note,  it  must  be  averred  that  the 
obligor  had  notice  of  the  assignment. 
Burt  V.  Henry,  10  Ala.  874,  See,  also, 
Williams  v.  Harper,  1  Ala,  502.  See  post, 
"Declaration,  Complaint,  or  Petition," 
§  69. 

Who  Hay  Maintain  Action. — "It  is 
well  settled  that  bonds  can  not  be  as- 
signed at  common  law,  so  as  to  entitle 
the  assignee  to  an  action  in  his  own 
name  thereon.  But  courts  of  law  will 
recognize  the  assignment  of  a  bond,  so 
as  to  refuse  to  give  effect  to  a  subsequent 
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release   of   the   debt  by   the   original   ob- 
ligee."    Brown  v.  Chambers,  12  Ala.  697, 

706, 

"The  assignment,  it  has  been  held, 
amounts  to  a  contract  that  the  assignee 
shall  receive  the  money  to  his  own  use, 
entitles  him  to  sue  in  the  assignor's  name, 
and  is  a  sufficient  consideration  for  a 
promise  by  the  obligor  to  pay  the  as- 
signee." Brown  t:  Chambers.  12  Ala. 
697.  706. 

Where  a  bond  is  assigned  to  the  exe- 
cutrix of  the  obligor  and  another,  and 
the  executrix  assigns  her  interest  therein 
to  her  co-assignee,  the  latter  may  main- 
tain a  bill  in  equity  on  the  bond  against 
the  executor  and  executrix  of  the  obligor. 
Crawford  i^.  Childress,  1  Ala.  482.  See 
post,  "Parties,"  §  67, 
§  4t.  Sale. 

See  post,  "Parties."  §  67. 

§  41.  Rights   and   Liabilities   on   Indorse- 
ment or   Other  Transfer  in  General. 

Under  the  statute  of  1828,  the  contract 
of  an  indorser  is  a  conditional  one,  it 
being  necessary  in  an  action  against  him 
for  recovery  upon  it,  that  an  unsuccess- 
ful attempt  has  been  made  to  recover 
from  the  original  obligor,  this  being  a 
prerequisite  to  his  liability.  Ivey  v. 
derson,  6  Port.  420. 

Under  the  statute  of  1838.  it  must  ap- 
pear that  a  suit  against  the  obligor  has 
proved  unproductive,  in  order  to  supporl 
an  action  by  an  indorsee  against  the 
dorser  of  a  bond.  Ivey  v.  Sanderson,  ( 
Port.  420.  See,  also.  Woodcock  v.  Camp- 
bell, 2  Port.  456;  Cavanaugh  v.  Tati 
Stew.  &  P.  204;  Roberts  v.  Kilpatrick.  5 
Stew.  &  P.  96. 

In  an  action  against  the  indorser  of  a 
bond,  the  allegation  "that  the  instrument 
was  duly  presented  to  the  maker  thereof" 
is  supported  by  proof  that  on  diligent 
search  he  could  not  be  found,  and  it  is 
not  necessary  to  aver  these  facts  spe- 
cially. Taylor  v.  Branch,  1  Stew.  &  P. 
249. 

Under  Act  Feb.  1,  1870,  providing  that, 
after  the  completion  of  the  first  twenty 
miles  of  a  railroad,  its  bonds  should  be 
indorsed  by  the  state,  to  be  applied  in 
the  further  construction  of  the  road,  the 
state  is  simply  an  accommodation  in- 
dorser, and  is  not  liable,  where  the  bonds 
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were  used  to  pay  debts  incurred  in  con- 
structing the  first  twenty  miles,  except 
to  a  bona  fide  holder,  for  value.  GUIman 
I'.  New  Orleans  &  S.  R.  Co.,  73  Ala.  566, 
citing,  Plock  &  Co.  v.  Cobb,  64  Ala.  127. 
§  43.  Richts  and  Liabilities  on  Assign- 
ment or  Sale, 

§  44. In  OeneraL 

One  of  two  joint  assignees  of  a  penal 
bond-  can  not.  by  his  separate  assign- 
ment, transfer  to  a  third  person  the  legal 
title  to  his  moiety.  Skinner  v.  Bedell,  32 
Ala.  44.  citing  Brown  v.  Chambers,  12 
Ala.  697. 
§  4S.  Equities  and  Defenses  against 

To  an  action  on  an  assigned  bond,  in 
the  name  of  the  assignee,  it  is  not  a  good 
plea  that  the  assignment  was  extorted 
from  the  obligee  by  threats,  though  the 
obligor  had  notice  from  the  obligee,  and 
was  required  not  to  pay  to  the  assignee. 
McCausland  v.  Drake,  3  Stew.  344. 

"Though  a  bond  or  note  has  a  valid 
existence  between  the  original  parties, 
yet,  if  the  assignment  upon  it  be  in  fact 
a  forgery,  or  be  made  by  any  one  with- 
out authority:  or  under  any  circum- 
stances, which  will  sustain  the  defense, 
that  the  assignment  is  not  the  act  of  the 
assignor,  for  the  reason  that  no  actual  or 
sufficient  assignment  has  been  made,  the 
maker,  though  justly  indebted  to  the 
payee,  may  successfully  resist  a  recov- 
ery by  the  fictitious  assignee,  and  the 
debt  continues  to  subsist  in  favor  of  the 
payee  or  other  rightful  holder."  Mc- 
Causland V.   Drake,  3  Stew.   344,   352. 

"But  if  the  instrument  has  been  exe- 
cuted for  a  valid  consideration  between 
the  original  parties,  and  the  payee  had 
voluntarily  assigned  the  same,  he  has 
thereby  transferred  to  the  assignee,  what- 
ever right  of  action  he  had.  It  is  imma- 
terial to  the  original  debtor,  to  whom  he 
is  required  to  make  payment;  the  want 
of  consideration,  fraud,  or  illegality  be- 
tween the  assignor  and  assignee,  is  a 
matter  of  perfect  indifference  to  him.  He 
ought  not  to  be  permitted  to  question  the 
motives  of  others."  McCausland  v.  Drake, 
3  Stew.  344,  352. 
§   46.  Recourse  by  Assignee  to  As- 

The  assignee   of   a  bond   may   sue   his 
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assignor,  if  he  has  used  due  diligence  to 
obtain  payment  from  the  obligor,  with- 
out success.  Ivey  v.  Sanderson,  6  Port. 
420.  Sec,  also,  Cavanaugh  v.  Taium,  4 
Stew.  &  P.  204;  Roberts  v.  Kilpatrick,  S 
Stew.  &  P.  96. 

Prior  to  the  passing  of  the  statute  of 
1832  subjecting  bonds  payable  in  bank  to 
the  law  merchant,  it  was  not  necessary, 
in  order  to  charge  the  assignor,  that  a 
demand  of  payment  should  be  made  at 
the  bank.  Woodcock  v.  Campbell,  2  Port. 
456. 

§  47.  BoDa  Fide  Purchasers. 
§  4a. In  GeneraL 

It  is  the  settled  doctrine  of  the  su- 
preme court,  though  contrary  to  the 
weight  of  authority  elsewhere,  that  tak- 
ing negotiable  bopds  as  collateral  secu' 
rity  for  a  pre-existing  debt,  even  though 
forbearance  of  indulgence  be  granted,  is 
not  a  purchase  for  value;  but,  when  it  is 
taken  in  payment  of  such  pre-existing 
debt,  at  its  full  value,  the  party  becomes 
a  purchaser  for  value,  and  is  entitled  to 
protection  if  not  chargeable  with  notice. 
Reid  V.  Bank,  TO  Ala.  199,  citing  Fenouille 
f.  Hamilton,  3S  Ala.  319;  Bank  v.  Hall, 
6  Ala.  639. 

Where,  under  a  statute,  tbe  state  guar- 
anties railroad  bonds,  which  are  diverted 
from  the  purpose  for  which  the  state's 
guaranty  was  made,  one  who,,  in  the 
usual  course  of  business,  exchanges  for 
such  bonds  the  stock  of  another  com- 
pany, is  a  holder  for  value,  without  regard 
to  the  market  value  of  the  stock.  Gilman 
V.  New  Orleans  &  S.  R.  Co.,  72  Ala.  566. 

Under  Act  Feb,  1,  1870,  providing  ihat, 
after  the  completion  of  the  first  twenty 
miles  of  railroad,  its  bond  should  be  in* 
dorsed  by  the  stale,  to  be  applied  in  the 
further  construction  of  the  road,  if  a  sub- 
sequent holder  of  such  bond  seeks  to  en- 
force the  state's  liability  as  indorser,  the 
original  misappropriation  of  them  being 
shown,  the  law  casts  on  him  the  burden 
of  proving  that  he  acquired  them  in  good 
faith,  for  value,  and  in  the  usual  course 
of  business.  Gilman  Sons  &  Co.  v.  New 
Orleans,  etc.,  R.  Co.,  72  Ala.  566,  cited 
on  this  point  in  note  in  22  L.  R.  A.,  N. 
S.,  719.  See,  also,  Wallace  v.  Branch 
Bank,  1  Ala.  565;  Ross  v.  Drinkard,  35 
Ala.  434,  435. 
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S.,  a  corporation,  made  a  deed  of  prop- 
erty for  consideration  named  of  $23,000  to 
E.,  a  corporation,  which  issued  300  bonds 
of  $100  each,  payable  to  bearer,  reciting 
that  they  were  secured  by  a  trust  deed 
of  said  property  executed  by  E.  These 
bonds  were  distributed  among  the  stock- 
holders of  S..  one  of  whom  sold  60  of  the 
same  for  $6,000  to  complainant,  who  did 
not  know  the  fads,  or  that  his  seller  was 
such  stockholder.  The  records  showed 
clear  title  to  the  property  to  be  in  E. 
Held,  that  complainant  was  a  bona  fide 
holder  of  said  bonds  as  against  a  creditor 
of  S.,  who  had  caused  said  deed  to  be  set 
aside  as  fraudulent.  Lebeck  v.  Ft.  Payne 
Bank,  E2  So.  75,  115  Ala.  447.  See  Ft. 
Payne  Bank  v.  Alabama  Sanitarium,  103 
Ala.  358,  15  So.  618;  Spence  v.  Mobile, 
etc.,  R.  Co.,  79  Ala.  576. 
§  48. Actual  Notice. 

Bonds  were  issued  by  the  M.  &  M.  Ry. 
Co.  under  Act  Feb.  25,  1870,  purporting 
to  be  first  mortgage  bonds,  and  referring 
to  the  act  which  required  that  the  first 
$1,500,000  of  such  bonds  should  be  used 
only  in  purchase  and  exchange  for  the 
bonds  of  the  M.  &  M.  R.  Co.,  to  whose 
rights  and  property  said  M.  &  M.  Ry. 
Co.  had  succeeded,  but  contained  no  ref- 
erence to  Act  Aug.  5,  1868,  under  which 
said  U.  &  M.  R.  Co.  was  incorporated 
by  the  consolidation  of  the  A,  &  F.  R. 
Co.  and  the  M.  &  G.  N,  R.  Co.,  nor  to 
the  charge  thereby  declared  in  favor  of 
creditors  of  the  original  companies.  Held, 
that  a  purchaser  of  the  bonds  of  the  M. 
&  M.  Ry.  Co.  was  charged  with  notice  of 
the  incumbrance  in  favor  of  the  creditors 
of  said  original  companies,  though  a  mort- 
gage securing  such  debts  was  never  re- 
corded, or  in  fad  never  existed.  Spence 
V.  Mobile  &  M.  Ry.  Co.,  79  Ala.  576. 

§  BO. Constructive  Notice,  and  Facts 

Putting  on  Inquiry. 

Lines  drawn  across  a  bond  raise  the 
presumption  that  it  has  been  satisfied,  but 
such  presumption  may  be  rebutted  by 
evidence,  to  be  determined  on  by  a  jury. 
Pitcher  v.  Patrick,  1  Stew.  &  P.  478,  See 
poat,  "Presumptions  and  Burden  of 
Proof,"  5  74. 

Negotiable  bonds  not  due,  with  at- 
tached coupons  past  due  and  unpaid,  do 
not   thereby  appear  dishonored  on   their 
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face;  but  the  presence  of  sucli  unpaid 
coupons  is  a  material  circumstance  bear- 
ing on  the  question  whether  the  purchaser 
acquired  them  in  good  faith,  and  without 
notice.  Morton  v.  New  Orleans,  etc.,  R. 
Co.,  79   Ala.   590,   592. 

The  dishonor  of  unpaid  interest  cou- 
pons does  not  charge  a  purchaser  with 
notice  of  equities  or  defenses.  State  v, 
Cobb,  64  Ala.  187. 

Where  bonds  refer  on  their  face  to  the 
deed  of  trust  securing  them,  and  the  deed 
expressly  provides  that  the  entire  debt, 
principal  and  interest,  shall  become  due 
and  payable  within  ninety  days  after  re- 
fusal to  pay  any  semiannual  coupon,  a 
purchaser  with  knowledge  of  such  de- 
mand and  refusal  is  not  an  innocent  pur- 
chaser without  notice.  Morton  v.  New 
Orleans,  etc.,  R.  Co.,  79  Ala.  S90. 
§  SI. Title  and  RiehtB  Acquired. 

"A  purchaser  of  negotiable  bonds  be- 
fore due,  for  a  valuable  consideration,  in 
good  faith,  and  without  what  is  equiva- 
lent to  actual  knowledge  or  notice  of  a 
defect  of  title,  holds  them  by  a  title  valid 
as  against  every  other  person.  Even 
gross  negligence  at  the  time  of  purchase 
does  not,  alone,  defeat  the  purchaser's 
title."  Spence  v.  Mobile,  etc.,  R.  Co.,  79 
Ala.  576,  586. 

"A  purchaser  may  have  had  suspicion 
of  a  defect  of  title,  or  knowledge  of  cir- 
cumstances which  would  excite  such  sus- 
picion in  the  mind  of  a  prudent  man;  or 
he  may  have  disregarded  notices  of  stolen 
bonds;  and  yet,  if  he  had  purchased  for 
value  in  good  faith,  his  title  can  not  be 
impeached.  *  *  "  It  must  be  shown 
that  he  did  not  purchase  honestly." 
Spence   v.    Mobile,   etc.,    R.    Co.,   79   Ala. 

576,  586. 

Railroad  bonds,  when  indorsed  by  the 
state,  as  provided  by  Act  Nov.  17,  1868, 
being  negotiable,  regular  on  their  face, 
and  reciting  in  the  indorsement  a  com- 
pliance by  the  company  with  the  conditions 
of  the  statute,  an  innocent  holder  for  lalue 
is  not  affected  by  any  fraud  or  mistake 
in  their  overissue.  State  v.  Cobb.  64  Ala. 
127,  cited  on  this  point  in  note  in  36  L. 
R.  A.  434. 

The  negotiable  bonds  of  a  corporation 
having  been  issued  by  authority,  their 
transfer  as  collateral  security  for  existing 
debts  also  being  authorized,  and  some  of 
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them  having  been  thus  transferred  to  a 
commercial  partnership,  with  whom  the 
corporation  had  extensive  dealings  for  a 
series  of  years,  and  who  were  stockhold- 
ers in  the  corporation,  the  rights  of  said 
partnership  as  a  holder  in  good  faith  are 
not  affected  by  the  fact  that  their  debt 
against  the  corporation  was  not  com- 
municated to  the  other  stockholders,  and 
was  not  known  to  them,  nor  by  the  fact 
that  the  indebtedness  did  not  appear  by 
the  books  of  the  corporation,  to  which 
the  stockholders  had  access,  nor  by  the 
further  fact  that  said  partnership,  as 
stockholder."!,  received  dividends  while  the 
debt  to  them  was  being  contracted.  Leh- 
man V.  Tallassee  Mfg.  Co.,  64   Ala.   567. 

§    SS.    Defenses  as     asaiiMt     Bona 

Fide  Purchasers  in  General. 
Where  bonds  were  issued  by  a  county 
in  payment  of  a  subscription  for  rail- 
road stock,  the  fact  that  unfulfilled  prom- 
ises were  made  by  officers  of  the  road,  to 
citizens  of  the  county,  that  the  road 
would  run  through  the  county,  to  induce 
them  to  vote  tor  the  subscription,  will 
not  affect  the  right  of  innocent  pur- 
chasers of  the  bonds  for  value  to  re- 
cover thereon.  Carpenter  v.  Greene 
County,  130  Ala.  613,  29  So.  194.  See  the 
title  COUNTIES.  See  ante.  "Title  and 
Rights  Acquired,"  %  51. 
§  S3.  Purchaser  of  Accommodation 

The  state-indorsed  bonds  of  the  N.  O. 
&  S.  R.  Co.  were  applied  in  violation  of 
Sess.  Acts  1869-70,  pp.  149-157,  authoriz- 
ing such  indorsement,  in  payment  of  the 
contractor  for  work  done  in  building  the 
road.  Held,  that  the  state  was  liable  as 
accommodation  indorser  to  a  bona  tide 
holder  for  value,  who  acquired  the  bonds 
in  the  usual  course  of  business,  without 
notice  of  their  original  misapplication. 
Morton    *.    New    Orleans,    etc.,    R.    Co., 

79   Ala,   S90, 

IV.   PERFORMANCE     OR     BREACH 

OF  CONDITION. 
g   S4.   Sufficiency  of  Performance  of  Con- 

The  doctrine  in  relation  to  partial  per- 
formance of  mutual  covenants,  which  go 
to  a  part  only  of  the  consideration  on 
both   sides,  where  the   part  unperformed 
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can  be  compensated  in  damages  (Boone 
V.  Eyer,  1  H.  Bl.  273.  note  a),  has  no 
plication  to  the  case  of  a  penal  bond  for 
the  payment  of  money  on  the  perform- 
ance of  a  condition  precedent.  Rives  v. 
Baptiste,  25  Ala.  382. 
§   8S.   Excuses  for  Nonperformance. 

If  the  condition  of  a  bond  is  one  im- 
posed  by  law,  a  breach  of  it  caused  by 
the  act  of  God  will  be  excused,  if,  how- 
ever, the  condition  is  one  written  into  the 
bond  as  the  contract  of  the  parties,  it 
will  not  be  excused,  although  the  breach 
is  caused  by  inevitable  accident,  storm, 
fire,  flood,  or  the  act  of  a  stranger.  The 
condition,  if  the  result  of  contract,  musi 
be  performed.  Meriwether  v.  Lowndes 
County,  89  Ala.  362,  7  So.  188.  See,  also, 
Warren  v.  Wagner,  75  Ala.  188;  Nave  v. 
Berry,  82  Ala.  383.  See  post.  "In  Gen- 
eral,"  §   58. 

Where  the  condition  of  a  penal  bond 
is  that  the  obligor  shall  restore  or  de- 
liver a  certain  slave  at  a  time  specified, 
the  death  of  the  slave,  or  that  he  runs 
away  and  the  obligor  can  not  recover 
him  by  proper  effort  and  diligence,  is  an 
excuse  for  his  nonperformance.  Falls  v. 
Weissinger,  11  Ala.  801.  See  Burgess  v. 
Sugg,  a  Stew.  Sl  p.  341;  Perry  v.  Hewlett, 
5  Port.  318;  Givhan  v.  Dailey.  4  Ala.  336. 

Where  the  bond  of  a  contractor  recites 
that  the  consideration  paid  by  the  county 
is  both  for  the  work  of  building  a  bridge 
and  for  the  execution  of  the  bond,  and 
one  of  the  undertakings  of  said  bond  is 
an  obligation  to  keep  the  entire  bridge 
in  good  repair  for  a  stipulated  period, 
the  obligor  can  not  avoid  his  liability  to 
rebuild  as  to  one  span  because  Che  county 
furnished  all  the  materials  for  this  part 
of  the  bridge,  and  paid  him  the  additional 
sum  of  $25  for  superintending  its  erec- 
tion. Meriwether  v.  Lowndes  County, 
89  Ala.  362,  7  So.  198. 
g   56.   Discharge  from  Performsnce. 

See  ante,  "Excuses  for  Nonperform- 
ance,"  §  B5. 

§   57.   Breach  of  Conditton. 
§   OS.   In  General. 

A  city  made  proposals  for  building  a 
wall;  providing,  among  other  things  that 
the  walls  was  to  last  10  years,  and  requir- 
ing bond,  with  security,  for  the  faithful 
performance  of  the  contract.     J.  W.    un- 


dertook the  work,  and  gave  the  bond,  with 
surety,  which  recited  most  of  the  terms 
specified  in  the  proposals,  which  were 
attached  to  the  bond.  The  bond  con- 
cluded with,  "Now,  if  the  said  J.  W. 
shall  do  accordingly  all  matters  and 
things  as  stated  in  said  specification  al- 
luded to,"  etc.,  then  the  bond  to  be  void. 
Held  that,  the  wall  having  been  carried 
away  by  a  freshet  before  the  end  of  ten 
years,  the  principal  and  surety  were  liable 
for  damages.  Ready  v.  City  of  Tuska- 
loosa,  6  Ala.  327. 

Where  a  bridge  builder  executes  a  bond 
conditioned  that  the  bridge  built  shall  be 
"kept  in  good  repair,"  and  shall  "remain 
safe  continuously  for  the  period  of  five 
years,  for  the  passage  of  travelers,"  etc., 
and  said  bridge  is  washed  away  by  flood 
within  less  than  five  years,  an  action  will 
lie  on  the  bond  for  breach  thereof,  upon 
failure  to  rebuild.  Meriwether  v.  Lown- 
des County,  89  Ala.  362,  7  So.  198.  See, 
also,  Warren  v.  Wagner,  75  Ala.  188; 
Nave  V.  Berry,  22  Ala.  382.  See  ante, 
"Excuses  for  Nonperformance,"  §  55. 
§  59. Bonds  of  Agents  or  EmployeeE. 

A  cashier's  bond,  conditioned  "safely 
to  keep  all  moneys."  etc.,  does  not  ren- 
der the  obligors  responsible  for  money 
violently  robbed  from  him  while  in  the 
discharge  of  his  duty.  Huntsville  Bank 
V.  Hill,  1  Stew.  201. 
§  SO.  Payment. 

A  credit  indorsed  on  a  bond,  which  is 
legible,  though  an  attempt  seems  to  have 
been  made  to  erase  it,  is  prima  facie  evi- 
dence of  payment  pro  tanto.  Clark  *. 
Simmons,  4  Port.  14. 

A  forwarded  a  bill  of  exchange  to  B 
with  instructions  to  negotiate  it,  and, 
with  the  proceeds,  discharge  a  bond  held 
by  C  against  A.  B  indorsed  the  bill,  and 
took  an  assignment  of  the  bond.  Held, 
that  the  transaction  operated  as  a  dis- 
charge of  the  bond,  and  that  B's  remedy 
was  upon  the  bill,  if  he  should  become 
liable  as  indorser.  Cox  v.  Robinson,  2 
Stew,   &  P.  91. 

V.  ACTIONS. 
S  ei.  RiKht  of  Action, 
g    61.   ^—   Nature  and  Grounds  in  Gen- 
eral. 
In  order  to  recover  on  a  bond  condi- 
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tionetl  to  abide  the  decree  of  equity  on  a 
foreclosure,  it  must  appear  that  a  decree 
of  equity  has  been  rendered  on  the  pre- 
cise point  contained  in  the  conditions. 
Barnes  V.   Peck,  1   Port.   187. 

§  S3. Title  to  Susuin  Action. 

A  obtained  a  judgment  for  the  use  of 
B,  against  C,  and  sued  out  a  ca.  sa.,  and 
died,  after  which  C  executed  a  prison- 
bounds  bond,  which  was  made  payable  to 
A,  for  the  use  of  B.  Held,  that  the  exe- 
cutors of  A  could  not  maintain  a  suit  on 
this  bond,  against  C,  for  a  breach  of  the 
condition.  Tait  v.  Parkman,  15  Ala.  353. 
An  action  of  debt  on  a  bond  payable 
I  the  governor  for  the  time  being,  and 


his 


office 


t  be  r 


tained  in  the  name  of  the  obligee,  as 
governor,  after  he  has  gone  out  of  office, 
unless  the  suit  is  brought  for  the  use  of  a 
third  person,  who  may  be  responsible 
for  the  costs,  and  entitled  to  the  recovery. 
Chaudron  v.  Fitzpatrick.  19  Ala.  649. 
See,  also,  Bagby  v.  Chandler,  B  Ala.  230; 
Lake  v.  Governor,  2  Slew.  395. 

Section  2129  of  the  Code,  which  pro- 
vides that  "every  action  founded  upon  a 
promissory  note,  bond,  or  other  contract, 
express  or  implied,  for  the  payment  of 
money,  must  be  prosecuted  in  the  name 
of  the  party  really  interested,  whether  he 
have  the  legal  title  or  not."  embraces  a 
debt  created  by  bond,  which  bond  has 
been  lost.  Glassell  v.  Mason,  32  Ala.  719. 
§  M.  — >—  Conditions  PrecedenL 

Where  the  payment  of  money,  secured 
by  a  penal  bond,  is  made  to  depend  on 
the  performance  of  condition  precedent, 
an  action  can  not  be  maintained  on  the 
bond  until  the  condition  has  been  fully 
performed.  Rives  v.  Baptiste,  25  Ala. 
382.  See,  also,  Bailey  v.  White,  3  Ala. 
330;    Jones   v.    Sommerville,    1    Port.    437. 

There  is  no  statute  which  requires  the 
sheriff  to  return  "forfeited"  a  bond  taken 
in  a  suit  in  chancery,  conditioned  for  the 
forthcoming  of  property  if  the  decree  re- 
quires it;  hence  the  obligee  may  maintain 
an  action  thereon  without  showing  such 
a  return.  Falls  v.  Weissinger,  11  Ala. 
801. 

The  act  of  ISlS  declares  that  all  joint 
bonds  shall  have  the  same  effect  in  law 
as  if  they  were  joint  and  several.  Con- 
sequently, where  a  bond  executed   by   a 
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number  of  persons  requires  that  a  de< 
mand  of  performance  shall  be  made  in  or- 
der to  put  them  in  default,  it  is  enough 
to  prove  a  demand  of  the  obligor  against 
whom  suit  is  brought.  Whitsett  v.  Wo- 
mack,   8   Ala.  466. 

Although  the  courts  wilt  not  require 
the  performance  of  every  minute  partic- 
ular of  a  condition,  unless  its  full  and 
exact  performance  is  part  of  the  essence 
of  the  contract;  yet,  where  the  execu- 
tion of  a  trust  deed  is  a  condition  pre- 
cedent to  the  payment  of  money  secured 
by  a  penal  bond,  the  obligor  has  the 
right  to  insist  upon  a  complete  execu- 
tion of  the  trust  before  he  can  be  held 
liable  on  his  bond.  Rives  v.  Baptiste,  85 
Ala.    3B2. 

On  partial  settlement  between  two  as- 
signees of  a  partner's  share  in  an  unset- 
tled land  company,  the  prior  assignee, 
who  held  the  control  of  the  entire  share, 
transferred  to  other  lands  valued  at 
a  specified  sum,  and  took  from  him  a 
bond  conditioned  as  follows:  "Now,  I 
consent  and  agree  to  bind  myself,  my 
heirs,"  etc.,  "to  refund  to  the  said  C  th« 
said  amount,  with  interest  thereon,  if  my 
claim  on  said  share  of  said  B.  shall  be 
or  is  unfounded,  and  if  I  am  not  author- 
ized to  receive  the  same,  and  also  to  re- 
fund, with  interest,  any  amount  that  may 
be  ovei  paid  in  the  settlement  this  day 
made."  Held,  that  an  action  could  not 
be  maintained  on  this  bond  to  recover 
the  amount  of  an  alleged  overpayment 
until  the  fact  of  such  overpayment  had 
been  ascertained  on  final  settlement  of 
the  partnership  affairs.  Cowles  v.  Gar- 
rett, 30  Ala.  341. 

Code  1886,  S  1457,  which  provides  that 
where  a  bridge  is  guarantied  by  the  bond 
of  the  builder  to  stand  for  a  stipulated 
period,  and  said  bridge  is  washed  away, 
the  commissioners'  court  shall,  upon  the 
fact  being  made  known  to  them  by 
any  freeholder  of  the  county,  notify  the 
contractor  to  rebuild,  and,  in  case  of  his 
refusal  or  neglect  to  do  so  in  a  reason- 
able time,  shall  order  suit  to  be  brought 
on  such  bond,  does  not  make  the  giving 
of  such  information  by  a  freeholder  a 
condition  precedent  to  the  action  of  the 
court  in  giving  notice  to  rebuild,  or  its 
authority  to  order  suit  brought,  but  it 
makes    a    duty,    otherwise    discretionary. 
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mandatory  on  the  court.  Meriwether  v. 
Lowndes  County,  89  Ala,  362,  7  So.  198. 

§  W.  Nature  and  Form  of  Remedy. 

The  action  of  debt  is  a  proper  remedy 
on  a  bond  conditioned  for  the  perform- 
ance of  covenants.  Meakings  v.  Ochil- 
tree, 9  Port.  3SS. 

That  a  bond  is  good  as  a  statutory 
bond,  and  enforceable  in  the  method  pro- 
vided by  the  statute,  does  not  of  itself 
prevent  its  enforcement  by  a  common- 
law  action.  JafTe  v.  Fidelity  &  Deposit 
Co.  (Ala.),  80  So.  968. 

§  ee.  Defenses. 

The  plea  of  non  est  factum  is  a  good 
defense  to  an  action  on  a  bond  where  the 
principal  had  induced  the  defendant  to 
sign  it  by  representing  to  him  that  it 
was  a  mere  recommendation  of  the  prin- 
cipal's efficiency.  Smith  v.  Kirkland,  81 
Ala.  3«,   1   So.  376. 

"If  the  appellant  was  absolved  from 
the  obligation  and  condition  of  his  bond 
by  a  rescission  of  the  contract  which  it 
evidenced,  his  absolution  formed  matter 
of  legal  defence."  Moore  v.  Dial,  3  Stew. 
155,    157. 

"It  has  been  long  settled  in  this  state, 
by  a  line  of  decisions  which  seems  to  be 
supported  by  the  weight  of  authority, 
that  it  is  a  good  defense  to  an  action  on 
a  bond  that  a  defendant,  who  is  a  surety, 
intrusted  the  bond  to  the  principal  ob- 
ligor as  an  escrow,  with  authority  to  de- 
liver it  only  on  the  express  condition  that 
other     named     persons    should     join     aa 

delivery,  and  that  the  instrument  was  de- 
livered to  the  obligee  in  violation  of  this 
condition."  Smith  v.  Kirkland,  81  Ala. 
345,  1  So.  276,  377.  See,  also.  Guild  v. 
Thomas,  54  Ala.  414;  Bibb  v.  Reid,  3 
Ala.  88. 

There  are  two  established  modifica- 
tions of  the  above  rule;  (1)  It  does  not 
apply  to  commercial  paper  which  has 
come  into  the  hands  of  a  bona  fide  pur- 
chaser before  maturity,  who  is  without 
notice  of  the  condition,  Marks  v.  First 
Nat.  Bank,  79  Ala.  550.  (3)  It  does  not 
apply  where  the  surety,  having  knowl- 
edge or  notice  of  the  delivery  of  the  bond, 
suffers  the  principal  to  act  under  il 
the   prejudice    of    the    obligee,    so   aa 
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wave  the  condition,  and  thus  estop  the 
surety  from  insisting  on  the  defense. 
Wright  V.  Lang,  88  Ala.  389;  Smith  v. 
Kirkland,  81  Ala,  34S,  1  So.  276,  277. 

It  is  no  defense  to  an  action  on  a 
bond  that  the  consideration  was  the  hire 
of  a  slave  for  a  year,  who  in  two  or  three 
months  thereafter  was  disabled  from 
performing  any  tabor,  in  the  absence  of 
an  agreement  that  the  full  hire  was  not 
to  be  paid  in  such  case.  Outlaw  v.  Cook, 
Minor  357. 

Where  the  obligation  of  a  bond  is  ab- 
solved by  a  rescission  of  the  contract  of 
which  it  was  evidence,  an  action  on  the 
bond  may  be  defended  at  law.  Moore  v. 
Dial,  3  Stew.  1S5. 

If  a  bond  be  paid  by  a  third  person  at 
the  request  of  the  obligor,  a  suit  can  not 
be  afterwards  maintained  upon  it  in  the 
name  of  the  obligee  for  the  use  of  the 
person  by  whom  such  payment  was 
made.  Simmons  *.  Walker,  IB  Ala.  664. 
See,  also,  Harrison  v.  Hicks,  1  Port.  423. 

Want  or  Failure  of  Consideration^ 
By  statute,  want  or  failure  of  considera- 
tion is  a  good  defense  to  an  action  on  a 
bond.     Giles  v.  Williams,  3  Ala.  318. 

Nonperformance  of  Agreement  as  Part 
of  Coniideration.— It  it  not  a  good  bar  to 
an  action  on  a  bond  that  it  was  given 
in  part  of  the  price  of  land,  which  the 
plaintiff  obligated  himself  to  convey  10 
the  defendant  by  a  certain  day,  which  he 
did  not  do.  Gilchrist  v.  Dandridge,  Minor 
165. 

Estopp^ — Where  a  bond  signed  by 
sureties  on  condition  that  it  shall  not  be 
delivered  until  others  have  also  signed 
it  is  delivered  in  violation  of  the  condi- 
tion, failure  of  the  sureties  Co  repudiate 
their  obligation  on  notice  thereof  estops 
them  fiom  relying  on  the  condition  in 
defense  to  an  action  thereon  by  the  ob- 
ligee, who  relied  on  the  supposed  se- 
curity of  the  bond.  White  Sewing-Mach. 
Co.  *.  Saxon,  121  Ala.  399,  25  So.  784. 
See  ante,  "Partial  Execution,  and  Failure 
of  Others  to  Sign,"  §  12. 

§  87.  Partiea. 

A  demurrer  will  lie,  if  all  obligors  on 
a  bond  are  not  made  parties,  unless  a 
sufficient  excuse  is  shown  in  the  bill  for 
the  omission.  Watts  v.  Gayle,  20  Ala. 
817.     See   Moore  v.  Armstrong,   9    Port 
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697,  See  post,  "Declaration,  Complaint, 
or  Petition,"  §  69. 

A  bond  to  a  number  of  obligees,  con- 
ditioned to  pay  several  and  distinct  judg- 
ments in  favor  of  each,  must  be  sued  in 
the  name  of  all  of  the  obligees,  or  the 
survivors  of  them,  upon  the  principle, 
that  they  in  whom  the  legal  interest  is 
vested,  must  join  in  an  action  at  law. 
Gayle  v.  Martin,  3  Ala.  593. 

On  a  joint  and  several  bond,  an  action 
lies  against  any  one  or  more  of  the  ob- 
ligors, at  the  option  of  plaintifF.  McKee 
V.  Griffin,  60  Ala.  427,  See  Jones  i^. 
Pitcher,  3  Stew.  &  P.  135;  Whitsett  v. 
Womack,  8  Ala.  466;  Henderson  v.  Ham- 
mond, 19  Ala,  340;  Boswell  v.  Morton.  30 
Ala.  335;  Duramus  v.  Harrison,  36  Ala. 
336;  Rupert  v.  Etston.  35  Ala.  79;  Inger- 
soll  V.  Robinson,  35  Ala.  393. 

Although  the  obligees  in  a  sealed  bond 
may  not  be  jointly  entitled  to  the  dam- 
ages which  may  be  recovered  for  its 
breach,  a  suit  is  properly  brought  in  both 
their  names,  the  bond  being  a  joint  bond. 
Gayle  v.  Martin,  3  Ala.  593;  Miller  v. 
Garrett,  35  Ala.  96. 

Upon  a  bond  executed  to  several,  with 
condition  to  pay  them  such  costs  and 
damages  as  they  might  sustain  by  the 
wrongful  suing  out  of  an  attachment,  a 
joint  action  may  be  maintained,  though  the 
attachment  was  levied  on  the  separate 
property  of  each,  in  which  they  have  not 
a  join',  interest.  Boyci  v.  Martin,  10  Ala. 
700.      See    th-    title    AT""ACHML;NT. 

An  action  on  an  attachment  bond,  pay- 
able to  several  persons  jointly,  and  con- 
ditioned for  the  payment  to  them  of  "all 
such  damages  as  they  may  sustain  from 
the  wrongful  or  vexatious  suing  out  of 
the  attachment"  can  only  be  maintained  by 
all  the  obligees  jointly,  though  the  al- 
leged damage  may  have  accrued  to  only 
one  of  them.  Masterson  v.  Phinizy,  S6 
Ala.    336. 

Where  a  bond  is  assigned  to  the  exec- 
utrix of  the  obligor  and  another,  and 
the  executrix  assigns  her  interest  therein 
to  her  coassignee,  the  latter  may  main- 
tain a  bill  in  equity  on  the  bond  against 
the  executor  and  executrix  of  the  obligor. 
Crawford  v.  Childress,  1  Ala.  483.  See 
ante,  "Assignment,"  §  40. 

Death  of  Proper  PlaintiS  or  Co-Ob- 
ligee.—On  the  death  of  one  of  two  joint 


obligees,  the  right  of  action  is  in  the 
survivor;  and  on  the  latter's  death  only 
his  representatives  may  sue,  and  those 
of  the  co-obligee  should  not  be  joined. 
Bebee  v.  Miller,  Minor  364.  See  the  title 
PARTIES. 

If  two  obligees  are  both  dead,  the  rep- 
resentatives of  both  can  not  join  in  a 
suit  on  the  bond.  Bebee  v.  Miller,  Minor 
364.     See  the   title  PARTIES. 

Proper  Defendants  on  Death  of  One 
Joint  Obligor. — On  the  death  of  one  of 
several  joint  obligors,  the  remedy  for  a 
breach  necessarily  becomes  several,  in 
the  absence  of  a  statute  authorizing  a 
joint  action  against  the  survivors,  and 
the  personal  representative  of  the  de- 
ceased; but.  if  the  personal  representa- 
tive of  the  deceased  is  improperly  joined 
as  a  defendant  with'  the  survivors,  his 
name  may  be  struck  out  by  amendment, 
or  a  discontinuance  entered  as  to  him, 
without  thereby  discontinuing  the  action 
as  against  the  others.  Reed  v.  Suminers, 
79  Ala.  532.  See,  also.  Jones  v.  Engel- 
hardt,  78  Ala.  505;  Whitaker  v.  Van 
Horn,  43  Ala.  355;  Reynolds  v.  Simpkins, 

67  Ala.  378. 

SuretieB  Joining  with  PrincipaL — Sure- 
ties in  a  bond  can  not  join  with  their 
principal  in  a  bill  to  coerce  payment  of 
the  bond  from  a  third  person,  and,  if 
they  do  so  join,  the  bill  will  be  dismissed. 
Whitaker  v.  DegrafFenrcid,  6  Ala,  303. 
See,  also,    Bowie   v.   Minter,   2   Ala.   406. 

Bonds  Payable  to  Governor  at  Chief 
Executive. — "Official  bonds  payable  to 
the  governor  eo  nomine,  and  his  succes- 
sors in  office,  are,  in  legal  effect,  obliga- 
tions to  the  governor  as  (he  chief  executive 
officer  of  the  state,  and  may  be  sued  and 
declared  oi.  without  noticing  the  obligee's 
name,  and  that  where  a  suit  is  brought 
in  the  obligee's  name  (describing  him  of- 
ficially) who  was  superseded  in  office  be- 
fore its  commencement,  it  will  be  re- 
garded as  an  action  by  the  governor,  and 
the  name  of  the  individual  will  be  re- 
garded as  surplusage."  Bagby  v.  Chand- 
ler,  a   Ala,   230. 

Insolvent  Obligor. — In  an  action  on  a 
joint  and  several  bond  an  insolvent  ob- 
ligor need  not  be  made  a  party.  Watts  *. 
Gayle.  20  Ala,  817.  See  ante,  "Title  to 
Sustain  Action,"  §  63,  post,  "Declara- 
tion, Complaint,  or  Petition,"  §  69. 
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§  M.  Pleading. 

§  68. DecUration,  Complaint,  or  Pc- 

In  declaring  on  a  bond  with  condition, 

the  plaintiff  may  declare  upon  the  pen- 
alty, or  set  out  the  condition  and  assign 
breaches,  at  his  election.  If  he  pursues 
the  latter  course,  advantage  may  be  taken 
of  an  insufficient  assignment  of  breaches 
in  the  same  manner  as  if  they  had  been 
assigned  in  answer  to  a  plea  of  perform- 
ance. Anderson  v.  Dickson,  8  Ala.  733; 
Watts  V.  Sheppard,  2  Ala.  425. 

Where  an  officer  levied  nine  executions 
on  the  same  property,  and  took  nine 
bonds,  it  was  held  that  he  might  bring 
an  action  of  debt,  and  declare  on  all  the 
bonds  in  one  count.  Sugg  z:  Burgees. 
2  Stew.  509.    See  the  title  EXECUTION. 

The  complaint  must  state  a  good  ex- 
cuse for  nonjoinder  of  some  of  several 
joint  obligors.  Watts  v.  Gayle,  20  Ala. 
817. 

In  an  action  upon  a  penal  bond,  the 
plaintiff  may  declare  on  the  bond  with- 
out assigning  breaches;  and  this  is  good, 
although  a  condition  is  shown  on  oyer. 
Hern  don  v.  Forney,  4  Ala.  243. 

In  debt  on  a  bond,  a  count  on  the  pen- 
alty alone,  not  noticing  the  condition,  is 
sufficient.      Holley   v.    Acre,   23    Ala.    603. 

AsBiftmient  of  Breaches. — In  the  as- 
signment of  breaches,  the  plaintiff  should 
not  go  beyond  the  defendant's  contract, 
so  as  to  make  it  uncertain,  whether  it 
has  been  broken;  yet  surplusage  fur- 
nishes no  ground  of  demurrer.  Watts  v. 
Sheppard,  2  Ala.  425. 

In  debt  on  bond,  the  breaches  assigned 
in  the  declaration  must  show  that  the 
plaintiff  has  a  cause  of  action.  Garrett 
V.  Logan,  19  Ala.  3t4;  Watts  v.  Sheppard, 
2   Ala.  425. 

In  an  action  against  one  of  several  ob- 
ligors, it  is  sufhcient  to  assign  a  breach 
as  to  him.     Mayfield  v.  Allen,  Minor  274. 

It  the  declaration  be  substantially  de- 
fective, in  ihe  assignment  of  breaches, 
the  plaintiff  can  not  strike  them  out  after 
demurrer.  Governor  v.  Wiley,  14  Ala. 
173.     See  also,  Watts  v.  Sheppard,  2  Ala. 

425. 

Where  several  breaches  are  assigned  if 
the  defendant  demurs  to  the  whole,  if 
one  be  good,  the  declaration  will  not  be 
held   ill;   the   correct  practice    is,   to   de- 
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mur  to  the  breaches  severally,  or  only 
to  such  as  are  defective.  Watts  *.  Shep- 
pard, 2  Ala.  42S. 

In  assigning  a  breach  of  a  bond,  if  the 
damages  claimed  to  have  been  sustained 
exceed  the  penalty  of  the  bond  it  is 
pioper  to  assign  the  nonpayment  of  the 
penalty;  but,  if  the  damages  do  not  ex- 
ceed the  penalty,  then  the  breach  will  be 
for  the  nonpayment  of  the  damages  ac- 
tually sustained.  Hill  v.  Rushing,  4  Ala. 
212. 

In  assigning  breaches,  it  is  sufficient  to 
state  the  intention  of  the  parties  as  it 
may  be  collected  from  the  entire  instru- 
ment, without  using  the  precise  terms 
in  which  the  intention  is  expressed.  Watts 
V.  Sheppard,  2  Ala,  425. 

Where  a  contract  with  a  county  for 
hiring  convicts  the  hire  money  to  be  paid 
quarterly,  and  failure  to  pay  any  quar- 
terly installment  is  made  a  breach  of  the 
bond  securing  the  contract,  a  complaint 
for  breach  of  the  bond,  if  nonpayment 
of  more  than  one  installment  is  relied  on 
as  a  breach,  may  include  all  breaches  in  a 
single  count,  but  should  assign  each 
breach  separately.  Sloss  Iron  &  Steel 
Co.  *.  Macon  County,  111  Ala.  554,  20  So. 

400. 

The  insufficiency  of  one  of  several 
breaches  assigned  in  a  complaint  on  a 
bond  does  not  render  the  whole  complaint 
insufficient,  if  other  assignments  are 
good.  Watts  V.  Sheppard,  2  Ala.  439; 
Wilson  V.  Cantrell,  19  Ala.  .642;  Wil- 
liamson V.  Woolf,  37  Ala.  298;  Flournoy 
V.  Lyon,  70  Ala.  308;  Coleman  v.  Pike 
County,  83  Ala.  326,  3  So.  7S5. 

Whether  the  statute  which  authorizes 
the  assignment  of  more  than  one  breach 
allows  the  plaintiff  to  assign  more  breaches 
than  there  are  distinct  stipulalions,  or 
things  to  be  done,  or  whether  only  one 

reach  of  each  stipulation,  etc,  can  be 
assigned,  quxre.  Wade  v.  Killough,  9 
Stew.  &  P.  450. 

If  the  defendant  does  not,  by  his  plea, 
tender  an  issue,  the  plaintiff  may  assign 
breaches  in  his  replication.  State  v. 
Wiley,  14  Ala.  178. 

Necessity. — It  is  not  necessary  to  as- 
sign as  a  breach  any  fact  which  is  ad- 
mitted by  the  bond  itself.  Anderson  v. 
Dickson,  8  Ala.  733. 
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Averments. — In  an  action  on  a  bond, 
it  is  not  necessary  to  aver  that  the  bond 
was  delivered.  Spence  v.  Rutledge,  II 
Ala.  990. 

When  a  duty  is  to  be  performed  lo  the 
obligee,  or  his  assigns,  upon  the  perform- 
ance of  a  particular  act,  in  a  suit  by  the 
assignee,  averring  a  demand  by  him  of 
the  duty,  it  is  essential  for  him  to  aver 
that  the  obligor  had  notice  of  the  assign- 
ment. Burt  V.  Henry,  10  Ala.  874,  875. 
See.  also.  Williams  r.  Harper,  1  Ala.  502. 
See  ante,  "Assignment."   §  40. 

In  an  action  on  a  bond  given  to  con- 
test a  claim  of  exemptions,  assignments 
of  breach  in  the  complaint  which  did  not 
aver  that  defendants  failed  lo  prosecute 
the  contest  to  effect  were  demurrable. 
Kirby  V.  Forbes,  141  Ala.  294.  37  So.  411. 
See  Pryor  *.  Beck,  21  Ala.  393. 

A  count  averring  a  breach  of  the  con- 
dition of  a  bond,  without  stating  the  con- 
dition, is  demurrable,  in  failing  to  com- 
ply with  the  form  in  Civ.  Code  18«d,  p. 
791.  Pike  County  v.  Hanchey,  24  So.  751. 
119  Ala.  36. 

In  proceedings  on  a  penal  bond,  after 
performance  of  defendant's  contract  in 
part,  it  is  sufficient  to  aver  nonperform- 
ance of  the  residue.  Watts  v.  Sheppard,  2 
Ala.  425. 

A  complaint  on  a  contractor's  bond, 
setting  out  the  bond  in  full,  including  the 
building  contract,  and  averring  that  such 
contract  was  unperformed  in  specified 
particulars',  from  which  the  damages 
claimed  resulted,  and  that  settlement  had 
been  demanded  of  defendant  and  refused, 
sufliciently  alleged  a  breach  of  the  bond 
and  stated  a  cause  of  action.  Fidelity  & 
Deposit  Co.  of  Maryland  v.  Robertson,  34 
So.  933,  136  Ala.  3T9. 

A  count,  in  a  complaint  on  a  written 
instrument  under  seal  for  the  payment  of 
money,  alleging  that  defendant  executed 
said  instrument  by  having  his  name 
signed  thereto  and  making  his  mark,  did 
not  necessarily  show  that  there  was  no 
witness  to  the  instrument,  and  hence  was 
not  demurrable  on  that  ground.  Penton 
V.  Williams,  43  So.  211,  150  Ala.  153, 
citing  Alabama  Warehouse  Co.  v.  Lewis, 
66  Ala.  514;  Bickley  v.  Keenan,  60  Ala. 
293;  Bates  v.  Harte,  124  Ala.  427,  430,  26 
So.  898. 
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§  70.  Plea,  Answer,  or  Affidiavit  of 

Defense. 

1  he  defendant  may  plead  non  est  fac- 
tum, and  also  a  special  plea  that  the  sig- 
nature and  seal  of  one  of  the  obligors 
have  been  canceled  without  his  consent. 
Tindal  V.  Bright,  Minor  103.  See,  post, 
"Issues,   Proof,  and  Variance,"  g  72. 

The  plea  of  non  est  factum  to  an  ac- 
tion on  a  bond,  if  not  sworn  to,  is  a  nul- 
lity, and  will  be  stricken  from  the  files 
on    motion.      Garnett  v.    Roper,    10   Ala^ 

342. 

A  plea  alleging  non  est  factum  aflirms 
a  fact  in  bar  of  the  action,  and  if  it  is 
stated  for  the  first  time,  on  appeal,  it 
should  not  conclude  to  the  country.  Tin- 
dal  V.    Bright,    Minor   103. 

In  an  action  on  a  cashier's  bond  con- 
ditioned "safety  to  keep  all  money,"  a 
plea,  setting  up  as  a  defense  a  vio- 
lent robbery  of  the  money  while  defend- 
ant was  in  discharge  of  his  duties,  is  de- 
fective, if  it  does  not  set  out  the  place  and 
circumstances  of  the  robbery,  so  as  to 
thow  that  defendant  was  in  the  discharge 
of  his  duties  as  cashier.  Planters',  etc.. 
Bank  V.  Hill,  1  Stew.  201. 

A  plea  alleging  that  a  bond  was  ob- 
tained by  fraud,  covin  and  misrepresenta- 
tion is  bad.  Even  in  this  state,  where  the 
consideration  of  a  bond  may  be  im- 
peached, the  facts  which  constitute  the 
fraud  must  be  stated.  Giles  v.  Williams, 
3  Ala.  316.  See,  also.  Swift  v.  Fitzhugh, 
9  Port.  39,  63;  Mordecai  v.  Tankersly,  1 
Ala.  100. 

Where  suit  is  brought  against  the  prin- 
cipal and  the  sureties,  each  may  sever 
and  plead  as  many  pleas  as  he  may  deem 
necessary.  Williams  v.  Hinkle,  15  Ala. 
713.  See  Johnson  v.  Wren,  3  Stew.  172; 
Stanley  *.  Hill,  9  Port.  368;  Turner  v. 
Brown,  9  Ala,  866,  867. 

In  an  action  on  a  bond,  matter  of  de- 
feasance contained  therein  need  not  be  set 
out,  but  this  must  be  taken  advantage  of 
by  plea.  Booth  v.  Comiegys,  Minor  201, 
citing  Mullins  v.  Cabiness,  Minor  21. 

The  defendant  may  plead  performance 
generally,  when  no  specific  breach  is  as- 
signed.   Tait  V.  Parkman,  15  Ala.  253. 

The  proper  course  to  compel  an  as- 
signment of  breaches,  is  to  plead  per- 
formance, or  such  other  plea  as  will  show 
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a  continuance  of  the  condition.  Herndon 
V.  Forney,  4  Ala.  S43.  See,  also,  Davis 
V.  Dickson,  S  Stew.  3T0. 

To  a  declaration  in  debt  on  a  bond 
which  sets  out  the  condition  and  breach, 
nil  debet  is  not  a  good  plea.  Reid  v. 
Nash,  33  Ala.  733;  Ansly  v.  Mock,  8  Ala. 
444. 

Where  breaches  are  specifically  as- 
si^ed  in  the  declaration,  a  general  plea 
of  performance  is  insuiBcient.  Each 
breach  should  be  answered,  and  the  time, 
place,  and  manner  of  performance  be  set 
forth.  Tait  v.  Parkoian,  15  Ala.  353; 
Reid  V.  Nash,  23  Ala.  733.  See,  also, 
Marrow  v.  Weaver,  8  Ala.  388. 

A  plea  alleging  "that  the  said  supposed 
writing  obligatory,  if  it  was  signed  by 
him,  was  signed  in  blank,  and  for  a  to- 
tally different  object,  and  for  a  sum  of 
money,  if  any  at  all  was  to  be  secured 
thereby,  of  a  less  amount,  and  to  differ- 
ent purposes  than  the  plaintiff  alleged," 
is  defective,  as  uncertain  and  argumenta- 
tive.   Manning  v.  Norwood,  1  Ala.  429. 

Obligors  executing  a  bond  under  seal 
can  not  impeach  its  consideration,  ex- 
cept by  special  plea  in  an  action  founded 
on  the  bond,  nor  raise  the  question  of  its 
validity  by  an  objection  to  the  admission 
of  the  bond  in  evidence.  Johnson  v.  Caf- 
fey,  69  Ala.  331. 

A,  holding  a  bond  of  B,  placed  it  for 
collection  in  the  hands  of  C,  an  attorney 
who  was  indebted  to  D.  The  attorney 
and  D  influenced  B,  in  consideration  of 
a  surrender  to  him  of  his  bond  to  A,  and 
a  promise  from  the  attorney  that  he 
would  satisfy  A,  to  execute  a  bond  to 
D  in  discharge  of  the  bond  to  A.  D 
brought  suit  on  the  last  bond  against  B, 
who  pleaded  the  above  facts,  and  in  addi- 
tion alleged  that  the  attorney  had  not 
paid  the  first  bond,  and  that  A  had 
brought  suit  thereon  against  B.  Held, 
that  this  was  not  a  sufficient  plea  of  fail- 
ure of  consideration.  Craig  v.  Blow,  3 
Stew.  448. 

g  71. Replication  or  Reply  and  Sub- 
sequent Plcadingfl. 
In  proceedings  on  a  penal  bond,  if  de- 
fendant puts  in  a  plea  which  does  nol 
tender  an  issue,  the  plaintiff  may  assign 
breaches    in    his    replication.    Watts 


Sheppard,  2  Ala.  425.    See  ante,  "Declara- 

on,  Complaint,  or  Petition,"  §  69. 

Where  the  declaration  on  a  penal  bond 
contains  a  count  on  the  penalty,  and  an- 
other setting  out  the  condition  and  as- 
signing breaches,  a  replication  which  as- 
signs different  breaches  from  those  pre- 
viously assigned  will  be  supported,  as  it 
respects  the  count  on  the  penalty.  State 
V.  Wiley,  14  Ala.  172. 

In  an  action  against  a  surety  on  a 
bond,  where  defendant  pleads  non  est 
(actum,  a  replication  by  plaint ifif,  aver- 
ring that  defendant  did  in  fact  sign  the 
bond,  but  alleging  that  he  signed  it  on 
the  fraudulent  representation  of  his  prin- 
cipal obligor  that  it  was  a  mere  recom- 
mendation, and  not  a  bond,  constitutes  a 
fatal  departure  from  a  declaration  which 
declares  on  the  instrument  as  a  bond,  and 
not  as  a  mere  recommendation.  Smith 
V.  Kirkland,  81  Ala.  345,  1  So.  376. 

Debt  on  bond  executed  by  defendant, 
payable  to  plaintiff  as  administrator  of 
A,  deceased.  The  defendant  craved  oyer 
of  the  condition  which  was  set  out,  and 
pleaded  several  special  pleas,  each  aver- 
ring performance.  The  condition  recited 
that  defendant,  said  A,  and  two  others 
had  become  securities  for  one  B  as  re- 
ceiver in  a  chancery  suit;  that  B  bad 
made  default,  and  plaintiff,  as  administra- 
tor of  A,  had  paid  a  certain  amount  on 
account  of  said  default,  and  to  secure  the 
same  had  taken  from  B  his  six  promis- 
sory notes,  which  are  described,  with  a 
mortgage  on  his  real  and  personal  es- 
tate. It  then  concludes,  "Now,  in  the 
event  the  said  B  shall  fail  to  pay  ^aid 
notes,  and  the  mortgaged  property  prove 
insufficient  to  pay  the  same  on  a  sale 
thereof,  and  the  said  C  [plaintiff]  be  una- 
ble to  collect  said  notes  of  said  B  at  law, 
then  shall  I  pay  said  C  one-fourth  of  the 
final  amount  of  loss  he  may  sustain  by 
reason  of  his  paying  up  said  default  as 
aforesaid,  then  this  obligation  to  be  void," 
etc.  The  plaintiff  replied  the  mortgage, 
with  its  objects  and  stipulations,  and  his 
sale  of  the  property  under  a  power  con- 
tained in  the  mortgage,  the  proceeds  to 
be  applied  to  the  aggregate  sums  men- 
tioned in  the  notes;  also,  that  he  com- 
menced suit  against  B  to  recover  the  ag- 
gregate amount  of  said  notes,  as  he  was 
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authorized  to  do,  under  the  terms  and 
stipulations  of  the  mortgage,  and  recov- 
ered judgment,  on  which  an  execution 
was  regularly  issued  and  returned  "No 
property  found,"  and  that  said  notes  re- 
main unpaid,  except  to  the  extent  of  the 
money  arising  from  said  sale.  Defend- 
ant craved  oyer  of  the  mortgage,  and  de- 
murred to  the  replication.  The  mortgage 
recited  all  the  facts  which  were  recited 
in  the  condition  of  the  bond,  and  pro- 
vided that,  in  the  event  said  B  should 
tail  to  pay  each  of  said  notes  at  matu- 
rity, or  within  90  days  thereafter,  then  all 
of  said  notes  should  be  forthwith  due  and 
payable,     and    plaintiff     might     forthwith 
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the  recovery  of  the  whole  debt  covered 
by  said  six  notes,"  And,  in  the  event  of 
such  default,  the  mortgage  contained  a 
power  of  sale,  the  proceeds  to  be  applied 
to  the  payment  of  said  debt  and  interest 
and  the  balance,  if  any.  to  be  paid  to  said 
B.  The  notes,  bond,  and  mortgage  were 
all  executed  on  the  same  day.  It  was 
held  that  the  replication  was  good,  as 
the  mortgage  was  to  be  taken  as  par:  of 
the  subject  matter  of  the  contract  shown 
by  the  condition  of  the  bond,  and  as  part 
of  the  condition  in  effect.  Rives  v.  Toul- 
min,  19  Ala.  388.  See  also,  Bates  v.  Bank, 
2  Ala.  451. 

§  78. Issues,  Proof,  and  Variance. 

A  written  instrument  tor  the  payment 
of  money  must  be  regarded,  in  a  suit 
thereon,  as  the  act  of  defendant,  where 


by 


plea  of  non  est  factum.     Penton  v.  Wil- 
liams, 43  So.  ail,  150  Ala.  153;  Wimberly 
V.  Dallas.  52  Ala.  196;  Bickley  v.  Keci 
&  Co.,  60  Ala.  293. 

A  defendant  can  not  plead  non 
factum,  except  it  be  accompanied  with 
an  affidavit  of  its  truth.  This  provision 
does  not  apply  to  a  replication.  Tindal 
V.  Bright,  Minor  103;  Parks  v.  Gree-iing, 
Minor  178. 

In  an  action  by  a  county  for  breach  by 
defendant  of  its  bond  securing  a  con' 
tract  made  with  the  probate  judge  of  tht 
county  in  its  behalf  for  the  hiring  of  con- 
victs, by  nonpayment  of  quarterly  install- 
ments of  hire  money,  quarterly  reports 
rendered  by  defendant  to  the  county 
treasurer,  and  received  by  him,  or  which 


;  rendered  to  the  judge  of  probato  or 
clerk  of  the  circuit  court,  and  were  acted 
on  by  the  county  treasurer,  are  admissi- 
ble under  a  general  or  special  plea  of  pay- 
ment. Sloss  Iron  &  Steel  Co.  v.  Macon 
County,  111  Ala.  554,  20  So.  400. 

Code,  g  3769,  provides  that  every  writ- 
ent  contract,  the  foundation  of  the  suit, 
purporting  to  be  executed  by  the  parly 
sought  to  be  charged,  is  evidence  of  the 
existence  of  the  debt,  or  that  the  party 
understood  to  perform  the  duty  for  which 
it  was  given,  and  was  made  on  sufficient 
consideration,  but  may  be  impeached  by 
plea.  By  g  3770  such  contract  must  be 
received  in  evidence  without  proof  of 
execution,  unless  its  execution  be  denied 
by  plea.  Held  that,  in  an  action  on  a 
bond,  where  it  is  set  forth  in  the  lora- 
plaint  as  the  foundation  of  the  suit,  and 
purports  to  have  been  executed  by  de- 
fendants, and  neither  its  consideration 
nor  execution  is  impeached  by  plea.  It  is 
admissible  in  evidence,  though  it  was 
executed  without  statutory  authority. 
Bryan  v.  Kelly,  85  Ala.  569,  5  So.  346, 
citing  Johnson  v.   Caffey,   S9   Ala.   331. 

Mistake  in  Name  of  Party.— The  mis- 
take in  the  name  of  one  of  the  obligees 
is  in  a  most  essential  and  vital  part.  It 
enters  into  the  legal  obligation  of  the 
contract,  and  it  should  not  be  corrected 
by  the  admission  of  parol  evidence  on 
the  trial  at  law.  Gayle  v.  Hudson,  10 
Ala.  116,  131. 

A  bound  executed  by  "Jas.  W.  Y."  will 
be  admitted  in  evidence  under  a  declara- 
tion upon  a  bond  alleged  to  have  been 
executed  by  "James  W.  Y."  Robbins  v. 
Stale,   6   Ala.  839. 

A  bond  in  which  Hudson  and  Jones 
are  obligees  can  not  be  sued  and  re- 
covered on,  at  law,  in  the  name  of  Hud- 
son and  James,  though  plaintiffs  allege 
and  offer  to  prove  that  James,  and  not 
Jones,  was  intended  to  be  an  obligee, 
and  that  the  insertion  of  the  wrong  name 
was  a  mere  mistake.  Gayle  v.  Hudson, 
10  Ala.  116.  See  Paysant  v.  Ware,  1  Ala. 
180. 

A  bond  signed  "Pilip  T."  will  support 
a  declaration  upon  a  bond  as  signed 
"Philip  T."    Taylor  v.  Rogers,  Minor  197. 

Proof.— The  execution  of  the  bond 
need  not  be  proved,  unless  the  defendant 
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make  affidavit  of  the  truth  of  his  pl< 
Coleman  v.  Pike  County,  63  Ala.  334, 
So.  765. 

Where    plaintiff 
a   city   alleged    a 
bond,   it  could  no 
an    unsealed    instruni 
&    Rubber    Mfg.    Co. 
(Ala.),  39  So.   719. 

A  declaration  on  a  bond  is  not  sus- 
tained by  proof  of  a  promissory  note. 
Davis  V.  McWhorter,  26  So.  119,  123  Ala. 
670. 

At  common  law,  an  affidavit  to  a  plea 
of  non  est  factum  was  not  necessary. 
Tindal  v.  Bright,  Minor  103. 

Oyer  can  not  be  craved  of  a  bond 
which  is  not  the  foundation  of  the  action. 
Tuskaloosa  v.  Lacy,  3  Ala.  618. 

Variance. — -Where  the  complaint  is  on 
a  bond  under  seal,  and  the  proof  is  of  an 
unsealed  promise  to  pay,  the  variance  is 
fatal.  Hughes  *.  Spratling,  57  So.  629, 
3  Ala.  App.  517,  Breitling  v.  Marx,  123 
Ala.  322,  26  So.  203;  Burton  v.  Danger- 
6eld.  141  Ala.  28S.  291,  37  So.  350;  New 
York  Life  Ins.  Co.  v.  McPherson,  137 
Ala.  116,  119,   33  So.  825. 

Where  one  sues  on  a  bond  or  bill 
single,  proof  of  a  deed  of  trust  is  a  fatal 
variance,  entitling  defendants  to  a  ver- 
dict. Union  Fertilizer  Co.  v.  Johnson, 
43  So.  752,  150  Ala.  1S9,  citing  Phillips 
V.  Americus  Guano  Co.,  IIO  Ala.  521,  18 
So.  104;  Davb  V.  McWhorter,  133  Ala. 
570,    26    So.    119. 

Where  a  bond  recites  a  contract  to 
build  a  one-story  dwelling  house,  and  a 
complaint  on  the  bond  for  breaches  of 
said  contract  sets  out  a  contract  in  terms 
to  build  a  dwelling  house,  and  there  is 
nothing  in  it  indicating  that  the  house 
is  to  be  other  than  a  one-story  house, 
there  is  no  discrepancy  between  the  con- 
tract indicated  by  the  reference  in  the 
bond  and  the  contract  set  out  in  the  com- 
plaint as  being  that  intended  to  be  se- 
cured by  the  bond,  Forst  v.  Leonard, 
112  Ala.  296,  20  So.  587. 
§  73.  Evidence. 

§   74.  PreaumptionB  and   Burden  of 

Proof. 

When  a  bond  is  found  in  the  posses- 
sion of  the  grantee  or  obligee,  the  pre- 


sumption is  that  it  was  delivered  to  him. 
Firemen's  Ins.  Co.  v.  McMillan,  29  Ala. 
147.  See,  also,  Houston  v.  Stanton,  11 
Ala.  412;  McMorrb  v.  Crawford,  15  Ala. 
371. 

On  a  plea  of  non  est  factum,  proof  that 
the  signature  of  the  obligor  was  genuine 
raises  the  presumption  that  he  executed 
the  bond  by  sealing  and  delivering  it. 
Manning  v.  Norwood,  1  Ala.  429. 

"It  is  not  necessary,  in  declaring  upon 
a  writing  obligaiory,  to  allege  its  delivery 
to  the  obligee;  it  will  be  inferred  from  his 
possession,  that  it  was  duly  delivered,  and 
if  the  reverse  is  true,  it  devolves  upon  the 
obligor  lo  prove  it,  if  it  can  avail  him 
anything."  Spence  v.  Rutledge,  11  Ala. 
590,  593;  Firemen's  Ins,  Co.  v.  McMillan, 
29  Ala.  147. 

Where,  under  a  statute,  the  state  guar- 
anties railroad  bonds,  which  are  diverted 
from  the  purpose  for  which  the  state's 
guaranty  was  made,  it  will  not  be  pre- 
sumed that  one  to  whom  the  bonds  are 
assigned  had  notice  of  their  diversion. 
Gilman  v.  New  Orleans  &  S.  R.  Co.,  73 
Ala.  S6G. 

If,  at  any  time  before  a  final  trial,  the 
note  or  bond  on  which  the  action  has 
been  brought,  undergo  any  alteration,  or 
receive  any  impression,  indicating  its  de- 
struction or  satisfaction,  it  would  appear 
to  be  but  a  necessary  and  reasonable 
requisition  on  the  plaintiff  that  he  should 
afford  the  explanation.  If  the  act  done 
was  the  result  of  a  mistake  or  accident; 
or  if  any  effect  was  designed  by  it  dif- 
ferent from  its  ordinary  import,  he  alone 
must  be  presumed  to  know  the  circum- 
stances, and  to  possess  the  means  of  ex- 
planation. Pitcher  v.  Patrick,  1  Stew.  & 
P.  478,  481.  See  ante,  "Constructive  No- 
tice, and  Facts  Putting  on  Inquiry,"  §  50. 

§  75. Admissibility. 

A  clerk  or  any  other  person  before 
whom  the  obhgor  in  a  bond  acknowledges 
it,  and  who  has  taken  a  copy,  is  compe- 
tent, the  original  being  lost,  and  the  copy 
thus  taken  produced,  to  prove  the  execu- 
tion of  the  bond.  Rowland  v.  Day,  17 
Ala.  681. 

Where  a  bond  is  delivered  by  a  co- 
obligor  to  another  on  the  conditions  that 
another  co-obligor  sign  before  it  should 
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he  valid,  evidence  given  by  the  co-obligor, 
to  whom  it  v/as  delivered,  is  admissible 
to  show  that  tlie  condition  which  had 
been  imposed  upon  it  by  those  who  did 
sign  had  been  released.  Bibb  v.  Reid,  3 
Ala.  88. 

In  an  action  upon  a  bond,  if  there  is  no 
election  contest,  proof  of  the  judgment 
rendered  on  the  coniest  was  relevant,  as 
showing  that  the  contest  had  ended  and 
that  the  costs  were  due.  McWhirter  v. 
Frazier,  129  Ala.  450,  29  So.  445. 

In  an  action  upon  a  bond,  if  there  is  no 
issue  which  imposes  upon  the  plaintiff  the 
onus  of  proving  its  genuineness,  Jt  should 
not  be  rejected  as  evidence  because  it  has 
interlineations  which  he  does  not  account 
■  for.  Perhaps,  it  it  had  been  offered  as 
evidence  without  having  been  made  the 
basis  of  an  action,  and  the  interlineations 
were  such  as  lo  warrant  the  suspicion  that 
they  bad  been  made  after  the  bond  was 
executed,  or  without  authority,  they 
should  be  accounted  £or.  Whitsett  v. 
Womack,  8  Ala.  466. 

In  an  action  by  a  county  for  breach  by 
a  company  of  its  bond  securing  a  con- 
tract made  with  its  probate  judge  in  its 
behalf  for  the  hiring  of  convicts,  by  non- 
payment of  quarterly  installments,  where 
the  contract  provided  for  quarterly  Settle- 
ments, evidence  that  the  probate  judge 
made  an  abortive  effort  to  obtain  a  con- 
ference with  the  company's  president,  to 
secure  an  adjustment  of  the  accounts,  is 
irrelevant.  Sloss  Iron  &  Sieel  Co.  v.  Ma- 
con County,  111  Ala.  554,  SO  So.  400. 

§  7S. Weight  and  Sufficiency. 

The  testimony  of  a  person  before  whom 
the  obligor  acknowledged  the  execution 
of  a  lost  bond,  together  with  a  production 
by  him  of  a  copy  of  the  lost  instrument, 
is  sufRcient  to  prove  the  execution  and 
contents  of  the  original  bond.  Rowland 
V.  Day,  17  Ala.  681, 

The   execution   of  a   bond   by   persons 
styling  themselves  "commissioners"  of 
county  is   not  proof  of  the  fact  against 
third  persons.     Carter  v.  Garrett,  13  Ala. 
728. 

Proof  that  a  bond  was  signed  with  ref- 
erence to  a  building  contract,  and  kept 
in  possession  of  the  principals  until  the 
subsequent  reduction  of  the   contract 
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writing,  and  the  signing  thereof,  when 
both  instruments  were  delivered  together, 
ufficient  to  support  the  averment  in 
the  complaint  that  at  the  time  of  the 
execution  and  delivery  of  such  bond  the 
irincipals  entered  into  the  contract,  for, 
hough  a  bond  may  be  signed  at  one  time, 
IS  execution  does  not  occur  until  deliv- 
ery. Forst  V.  Leonard,  22  So.  481,  lift 
Ala.  83. 

%  T7.  Damages  and  Amount  of  Recoreiy. 
§  78.  In  General. 

In  an  action  on  a  penal  bond  given 
lo  the  state  by  a  plank-road  company  in 
consideration  of  a  loan,  conditioned  for 
the  faithful  application  of  the  money,  the 
measure  of  damages  for  the  breach  is  the 
damages  proved  to  have  been  actually 
sustained,  and  not  the  amount  of  the 
money  loaned.  Jemison  v.  State,  47  Ala. 
390. 

§  79,  ^^  Debt   or  Actual  DamaKea,  or 
Penalty. 

In  a  suit  upon  a  bond,  interest  by  way 
of  damages  may  be  recovered  beyond  the 
penalty  of  the  bond.  Tyson  v.  Sanderson, 
45  Ala.  364. 

In  actions  upon  penal  bonds  with 
collateral  conditions,  the  plaintiff  cati 
never  recover  more  damages  than  the 
penalty.  Tyson  v.  Sanderson,  45  Ala.  364. 
See,  also.  Hill  v.  Rushing,  4  Ala.  212; 
Heriidon  v.  Forney,  4  Ala.  343.  See,  also, 
note  in  55  L.  R.  A.  387,  392. 

Where,  in  an  action  against  a  surety  on 
a  trustee's  bond,  the  uncont reverted  evi- 
dence showed  a  breach  of  the  bond,  vnd 
that  plaintiff  had  suffered  damage  in  a 
sum  greater  than  the  amount  of  the  bond, 
the  court  properly  directed  a  verdict  for 
the  entire  penalty.  Ladd  v.  Smith  (Ala.), 
10  So.  836.     See  the  title  TRUSTS. 

3  80. Suggestioii  on  Record  of  Addt- 

tioiuU  Breaches. 

After  judgment,  by  default  or  on  de- 
murrer, for  the  plaintiff,  he  may  suggest 
breaches  on  the  roll.  State  v.  Wiley,  14 
Ala.  173.  See  ante,  "Declaration,  Com- 
plaint, or  Petition,"  g  69. 

§  81.  Trial. 

§  82.  ^-^  Questions  for  Jury. 

In  an  action  upon  a  covenant  executed 
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by  two  obligors,  with  a  credit  indorsed 
signed  by  one  of  them  for  the  plaintiff, 
the  jury  may  presume  that  credit  was 
properly  entered,  and  allow  it.  Rivers  v. 
Loving,  1  Stew.  395. 

The  delivery  of  a' bond  is  a  question  of 
fact.     Bibb  v.  Sfiid,  3  Ala.  88.     See  ante, 
"Necessity  and  Sufficiency,"  §  15. 
$  83.  JudymeDt. 

§  84.  ^—  Form  u  to  Recover?  of  Dam- 
agei  or  Penalty. 

A  judgment  on  an  appeal  bond  may 
be  amended  nunc  pro  tunc  to  limit  it  lo 
the  penalty  thereof.  Sherry  v.  Priest,  S7 
Ala.  410.  See  McBarnett  v.  Breed,  6  Ala. 
476;  Witherington  v.  Brantley,  IB  Ala. 
197;  McKeen  v.  Nelms,  9  Ala.  507,  510; 
Hill  V.  Rushing,  4  Ala.  213;  Pryor  v.  Beck, 
81  Ala.  393,  397. 
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The  judgment  in  an  action  on  a  bond 
for  the  performance  of  covenants  should 
be  for  the  penally,  with  nominal  damaget 
and  costs.  Gajnett  v.  Yoe,  17  Ala.  74, 
cited  on  this  point  in  note  in  62  L.  R.  A. 

437,    455. 

In  an  action  upon  a  penal  bond,  judg- 
ment may  be  entered  either  for  the 
amount  of  the  penalty,  to  be  discharged 
by  the  sum  assessed  by  the  jury,  or  for 
the  amount  of  such  assessed  sum.  Moore 
V.  Harton,  1  Port.  15,  cited  on  this  point 
in  note  in  6S  L.  R.  A.  446,  456. 

The  surety  is  not  bound  beyond  the 
penalty  of  the  bond,  and  a  judgment 
against  him  for  a  larger  sum  will  be 
amended,  at  the  costs  of  the  plaintiff  in 
error.  Seamans  v.  White,  8  Ala,  656,  cited 
on  this  point  in  note  in  55  L.  R.  A.  390, 


Bondamen. 

See  the  titles  BAIL;  BONDS;  PRINCIPAL  AND  SURETY;  REPLEVIN. 

Book  Accounts. 

See  the  title  ACCOUNT,  ACTION  ON, 

Book  Debts. 

See  the  title  ACCOUNT,  ACTION  ON. 

Books. 

See  the  titles  BANKS  AND  BANKING;   CRIMINAL  LAW;    EVIDENCE;   EX- 
EMPTIONS; SCHOOLS  AND  SCHOOL  DISTRICTS. 

Books  of  Account. 

See   the   titles   ACCOUNT,   ACTION    ON;    EVIDENCE;    INSURANCE;    PART- 
NERSHIP, 

Borrowing. 

See  the  titles  BAILMENT;  MONEY  LENT;  USURY. 

Boss. 

See  the  title  MASTER  AND  SERVANT. 
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BOUNDARIES. 

I.  Description. 

§     1.  Relative  Importance  of  Conflicting  Elements. 

§  1   (1)   In  General. 

§  1   (2)   Control  of  Natural  Objects  and  Monuments  over  Other 
Elements  in  General. 

§  1   (3)  Control  of  Metes  and  Bounds  or  Courses  and  Distances 
over  Otlier  Elements. 

§  I   (4)  Control  of  Lines  Marked  or  Surveyed  over  Otlier  Ele- 
ments. 
§     2.  Courses  and  Distances. 
§     3.  Location  of  Comers. 
§     4.  Location  of  Lines, 

§     5.  Designation,  Quantity,  and  Location  of  Land. 
§     6.  Maps,  Plats,  and  Field  Notes. 
§     7.  Waters  and  Watercourses. 

§     8.  In  General. 

§     9.  Construction  of  Language  of  Description. 

§  10.  Artificial  Bodies  of  Water. 

§  U.  Roads,  Ways,  and  Public  Grounds. 
§  12.  Public  Ways. 

§  12  (1)  In  General. 

§  12  (2)  Effect  of  Location,  Dedication,  or  Ocaipation. 

§  13. Railroad  Rights  of  Way. 

§  15.  Priority  of  Surveys. 

U.  ETidence,  Ascertainment,  and  Efitablishment. 

§  16.  Nature  and  Form  of  Remedy. 
§  17.  Jurisdiction. 
§  18.  Admissibility  of  Evidence. 
§  19.  In  General. 

§  19  (1)   In  General. 

§  19  (2)  Reputation  or  Tradition. 

§  19  (3)  Testimony  of  Surveyors  and  Their  Assistants. 

§  19  (4)  Agreement,    Acquiescence,    and    Practical    Location    by 
Parties. 
§  20.  Documentary  Evidence. 

§  20  (1)   Maps  and  Plats. 

§  20  (2)  Formal  Proceedings  and  Adjudications  Other  than  Ac- 
tions. 

§  20  (3)  Records  of  Surveys. 
§  21.  Weight  and  Sufficiency  of  Evidence. 
§  22.  Trial  of  Issues. 
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§  23. 

§  24. 


§  28. 


§  30. 


Boundaries 

Conduct  in  General. 

Questions  for  Jury, 

24  (1)   In  General. 

24  (2)  Agreement,  Recognition,  or  Acquiescence. 

Instructions. 

Agreements  between  Parties, 
26  (1)  Validity  in  General. 

26  (2)  Conclusiveness  and  Effect  of  Agreement. 
Estoppel  in  General. 
Recognition  and  Acquiescence, 
Official  Surveys. 

29  (1)   In  General. 

29  (2)   Conclusiveness  in  General. 

29  (3)   Presumption  as  to  Correctness  and  Regularity. 
Removal  of  Landmarks. 

Cross  References. 


As  to  boundaries  of  Indian  reservaiions,  see  the  title  INDIANS.  As  to  owner- 
ship of  trees  on  boundaries,  see  the  title  ADJOINING  LANDOWNERS.  As  to 
the  rights  and  liabilities  of  owners  of  land  bounded  by  bodies  or  streams  of  water, 
see  the  titles  NAVIGABLE  WATERS;  WATERS  AND  WATERCOURSES.  As 
to  the  rights  and  liabilities  of  owners  of  land  bounded  by  highways,  see  the  titles 
FENCES;    HIGHWAYS;   PARTY   WALLS. 


I,  DESCRIPTION. 
§   1.   Relative   Importance  of  Conflicting 

ElementB. 
§  1    <1)  In  General. 

Neither  weight  nor  eflect  will  be  given 
a  description  in  a  deed  in  terms  of  quan- 
tity, except  for  the  purpose  of  relieving 
some  otherwise  irremediable  ambiguity  in 
the  more  particular  description,  and, 
though  a  description  by  monuments,  corn- 
ers, and  boundaries  contains  more  than 
the  amount  specified  by  acres,  the  specific 
description  will  control.  Bus  bee  v. 
Thomas.  175  Ala.  423,  57  So.  587, 

A  deed  conveying  a  lot  on  the  side  of 
an  alley,  which  describes  the  depth  of  the 
lot  so  as  to  take  in  part  of  the  alley,  but 
further  describes  it  as  extending  to  a 
point  on  the  alley  and  thence  along  the 
boundary  line  of  the  alley,  does  not  con- 
vey any  part  of  the  alley.  Barker  v.  Mo- 
bile Elect.  Co.,   173  Ala.  38,  55  So.  364. 

Establishment  of  Original  Line  of  Sur- 
vey—What Should  Receive  First  Atten- 
tion.— In  establishing  an  original  line  of 
survey,  according  to  the  field  notes  used 


i  given  first  t 


in  such  survey,  i 
calls  for  natural  or  artificial  r 
and,    if    these    : 

courses  and  distances,  with  the 
of  the  needle  from  the  true  meridian  as 
indicated  for  the  original  survey  on  the 
field  notes.  Taylor  *.  Fomby,  22  So.  910, 
116  Ala.  621, 

§  1   (S)   Control  of  Natural  Objects  and 
Monuments  over  Other  Elements  in 

Distances  in  a  description  will  always 
yield  to  fixed  boundaries  clearly  and  cer- 
tainly established.  Page  v.  Whatley,  50 
So.  116,  162  Ala.  473. 

Where  different  parts  of  the  description 
in  a  deed  of  patent  conflict,  those  partic- 
ulars which  are  most  stable,  and  certain, 
and  least  liable  to  be  mistaken,  are  to 
prevail.  It  has  been  the  established  rule 
of  construction,  that  a  descriptii 
boundaries  by  kno' 
and  artificial 
generally  to  be  prefi 
by  courses  and  distE 
urements.     Taylor 

621,  22  So.  010,  912. 


id  visible  natural 

or  landmarks  is 

:d  to  a  description 

Fomby,     116    Ala. 
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How  Boundaries  Are  Determined. — 
Streets,  which  are  well  defined  and  desig- 
nated by  some  natural  or  artificial  monu- 
ment, must  govern  course  and  distance  in 
fixing  the  boundaries  of  lands;  but  streets 
which,  in  the  infancy  of  a  city  or  town, 
are  only  undefined  portions  of  land  dedi- 
cated to  public  use.  themselves  requiring 
to  be  located,  would  furnish  very  uncer- 
tain guides  in  arriving  at  the  boundaries 
of  other  lands.  Saltonstall  v.  Riley,  28 
Ala.  164. 

When  Rule  Does  Not  Apply.—The  rule 
that,  in  the  description  of  the  boundaries 
of  land  conveyed,  monuments,  whether 
natural  or  artificial,  dominate  courses  and 
distances,  does  not  apply  where,  by  giv- 
ing monuments  a  controlling  influence, 
absurd  consequences  would  ensue,  or 
where  it  is  obvious  that  courses  and  dis- 
tances furnish  the  most  certain  guides  to 
the  location  and  quantity  of  the  land,  in 
which  case  the  latter  must  be  followed. 
Barker  v.  Mobile  Electric  Co.,  173  Ala.  38, 
55  So.  364. 

S  1  (3)  Control  of  Metea  and  Bounds  or 
Courses    and    Distances    over    Other 


Effect  of  Line  Written  Acrofs  a  Plat. 
— Where  the  length  of  a  line  is  written 
across  a  plat  which  accompanies  a  grant 
of  land,  it  will  not  control  the  boundaries 
which  are  expressly  declared  in  the  grant. 
Hallett  *.  Doc,  7  Ala.  883.  See,  also, 
Magee  v.  Halleii.  33  Ala.  699,  720. 

Title  Acquired  by  Purchaacr  of  Gov- 
enunent  Lands. — The  purchaser  of  gov- 
ernment lands  acquires,  by  his  patent,  title 
to  all  of  the  land  embraced  within  the 
boundary  lines  of  the  tract  purchased, 
even  though  the  survey  be  inaccurate,  for 
the  boundaries,  when  found,  must  control 
the  notes  and  plat  of  the  survey.  Lewen 
V.  Smith,  7  Port.  438. 

Description  of  Premises  Conveyed  by 
Mortgage. — Where  lands  are  incorrectly 
described  by  government  numbers,  but 
correctly  by  metes  and  bounds,  the  latter 
description  controls.  Chadwick  v.  Car- 
son, 78  Ala.  116.  See,  also,  Payne  v. 
Crawford,  102  Ala.  397,  14  So.  854. 

Description  of  Premises  in  Conveyance. 
— Where  a  conveyance  describes  the 
premises  by  clear  and  distinct  metes  and 
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bounds,  from  which  the  boundaries  can 
be  readily  ascertained,  such  description 
must  prevail  over  any  general  words  or 
description  also  added.  Guilmartin  v. 
Wood,  76  Ala.  204. 

§  1  (4)  Control  of  Lines  Harlced  or  Sur- 
veyed over  Other  Elements. 

Description  by  Metes  and  Bounds. — 
When  a  deed  describes  the  land  conveyed 
as  "a  piece  of  land  about  one  hundred 
feet  long  or  wide,"  further  described  by 
metes  and  bounds,  and  the  land  is  at  the 
date  of  conveyance  fenced  and  known  to 
the  purchaser,  the  description  by  metes 
and  bounds  controls  the  statement  as  to 
quantity.  Thompson  v.  Sheppard,  8S  Ala, 
611,  5  So.  334.     See  the  title  DEEDS. 

When  Dae  Allowances  Are  to  Be 
Made  for  Variations, — In  ascertaining  the 
boundaries  of  land,  where  the  lines  es- 
tablishing by  the  United  States  survey 
are  obvious,  they  must  be  followed, 
though  made  on  an  assumed  or  wrong 
magnetic  variation,  and  it  is  only  when 
lost  lines  and  corners  are  to  be  renewed 
that  due  allowance  should  be  made  for 
the  variation  of  the  magnetic  needle  ffom 
the  true  meridian.  Taylor  v.  Fomby,  22 
So.  BIO,  116  Ala.  621. 

Discrepancy  between  Comers. — Where 
a  navigable  stream  intervenes  in  running 
the  lines  of  a  section,  the  surveyor  stops 
at  that  point,  and  does  not  continue  across 
(he  river.  The  fraction  thus  made  is 
complete,  and  its  contents  can  be  ascer- 
tained. Therefore,  where  there  is  a  dis- 
crepancy between  the  corners  of  a  section 
as  established  by  the  United  States,  and 
the  lines  as  run  and  marked,  the  latter 
does  not  yield  to  the  former.  Lewen  v. 
Smith,  7  Port,  428. 

Sale  by  Metes  and  Bounds.— Where  the 
land  conveyed  is  described  by  the  gov- 
ernment surveys,  and  as  containing  so 
many  acres  more  or  less,  it  is  a  sale  by 
metes  and  bounds;  and,  in  the  absence  of 
fraud,  the  actual  quantity,  whether  more 
or  less  than  the  estimation  at  the  pur- 
chase, will  not  avail  either  party.  Dozier 
V.  Duffee,  1  Ala.  320. 

§  S.  Courses  and  Distances. 

It  is  well  settled  that,  where  a  line  is 
described  as  running  towards  one  of  the 
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rardinal  points,  it  must  run  directly  in 
tliat  course,  unless  it  is  controlled  by 
some  object.  Hagen  v.  Campbell,  S 
Port.  9. 

"What  is  most  material  and  most  cer- 
tain in  a  description,  shall  prevail  over 
that  whicii  is  less  material  and  less  cer- 
tain. Thus,  course  and  distance  shall 
yield  to  natural  and  ascertained  objects; 
as  a  river,  a  stream,  a  spring  or  a  marked 
tree."  Miller  v.  Cullum,  4  Ala.  S76,  S81. 
§  3.  Location  of  Comers. 

Mode  oi  Asc«rtaituDg  Lost  Comer  or 
Boundary. — In  ascertaining  the  lost  cor- 
ner or  boundary  o(  a  section,  which  must 
be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  to  have  been  established 
and  marked  in  the  original  survey,  re- 
course may  be  had  to  the  unobliterated 
marks  and  corners  of  that  survey,  the  5e1d 
notes  and  plat,  and  subsequent  surveys 
made  under  their  guidance,  although  such 
subsequent  surveys  are  not  proved  to 
correspond.  In  every  particular,  with  the 
original  survey.  If  only  a  portion  of  one 
of  the  boundary  lines,  leading  to  the  lost 
corner,  has  been  obliterated,  the  remain- 
ing portion,  whether  straight  or  not  as 
marked,  must  be  considered  as  estab- 
lished; and  the  corner  must  be  presumed, 
in  the  absence  of  evidence  to  the  contrary, 
to  be  at  the  point  where  the  marked  line, 
if  continued,  would  intersect  the  town- 
ship line.  But,  if  the  lost  corner  is 
proved  to  have  been  at  another  point,  the 
lost  portion  of  the  boundary  must  be  as- 
certained by  running  a  straight  line  from 
the  point  at  which  the  marks  disappear  to 
that  corner.  Billingsley  v.  Bales,  30  Ala. 
376. 

ConcluaivenesB  of  Comers  as  to  True 
Location.— 2  U.  S.  Stat.  313,  and  3  U.  S. 
Stat.  366,  relating  to  the  survey  of  public 
lands  of  the  United  States,  do  not  make 
I  of  subdivisions  of  fractional 
i  fixed  by  the  United  States 
surveyors,  conclusive  as  to  the  true  loca- 
tion of  such  corners,  but  such  corners  are 
to  be  placed  equidistant  from  the  section 
corners  on  the  same  line,  so  that,  if  the 
original  United  States  surveyor  has  made 
a  mistake  in  the  location,  the  corner  may 
be  changed.  Nolen  v.  Farmer,  24  Ala. 
391. 

Surrey  of  Public  Domain.— The  United 
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States,  in  providing  for  the  survey  of  the 
public  domain,  established  the  rule  that 
sections  of  lands  should  be  held  to  con- 
tain the  exact  quantity  returned  by  the 
surveyor  general,  so  that  the  corners  of 
sections  fixed  by  such  survey  can'  not  be 
removed.  Walters  v.  Commons.  2  Port.  38. 
What  Purchaser  Takes.- In  the  case  of 
sections,  the  government  has  arranged 
their  boundaries,  marked  their  lines  and 
corners,  and  declared  the  contents;  and 
the  purchaser  of  an  entire  section  takes 
all  within  those  limits,  be  it  more  or  less 
than  the  quantity  returned  by  the  sur- 
veyor; but.  in  the  purchase  of  a  less  quan- 
tity than  a  section  (as  between  the  sev- 
eral holders  of  a  section),  the  contents  of 
such  several  parts  must  be  determined  by 
reference  to  the  entire  section;  and  the 
purchaser  of  a  half  or  quarter  section  is 
entitled  to  one-half  or  one-quarter  of 
whatever  the  section  contains.  In  such 
case,  the  half-mile  posts  or  corners  are  to 
be  placed  equidistant  between  the  corners 
of  a  section;  for  these  half-mile  posts  are 
not  definitely  lixed  by  law.  as  in  the  case 
of  section  corners.  Walters  v.  Commons, 
3  Port.  38. 

§  4.  Location  of  Lines. 

Where  the  place  of  beginning  a  survey 
is  fixed  and  certain,  the  line  must  be  run 
from  that  point,  according  t 
and  distances,  in  order  to  i 
precise  position  of  a  tract  of  land.  Miller 
V.  Cullum,  4  Ala.  576,  S82. 

A  plat  or  plan  of  survey  may  be  re- 
ferred to  in  a  grant,  and  become  part  of 
it;  showing  the  proper  lines,  and  ascer- 
taining the  locality.  Hagen  v.  Campbell, 
8  Port.  9. 

And  where  the  distance  marked  out  in 
a  plat  can  not  be  included  by  allowing  the 
lines  to  deviate,  the  grant  which  refers  to 
the  plat,  must  be  construed  to  mean,  that 
the  lines  shall  be  extended  without  a  va- 
riation of  course.  Hagen  v.  Campbell,  8 
Port.  9. 

Marked  and  Established  Boundaries. — 
Each  section,  or  separate  subdivision  of 
a  section,  is  independent  of  any  other  sec- 
tion in  the  township,  and  must  be  gov- 
erned by  its  marked  and  established 
boundaries.    Lewen  v.  Smith,  7  Port.  428. 
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Where  a  patent  calls  for  a  subdivision 
of  a  fractional  quarter  section,  described 
as  lying  north  of  a  certain  creek  and 
containing-  a  specified  number  of  acres,  it 
embraces  all  the  land  in  the  subdivision 
north  o(  the  creek,  though  the  actual 
number  of  acres  exceeds  the  number 
specified  in  the  patent.  Stein  v.  Ashby, 
24  Ala.  531. 

Constniction  of  Deed  aa  to  Clause  Con- 
taining Statement  of  Quantity.  —  The 
land  conveyed  was  described  in  a  deed 
partly  by  its  numbers  and  the  government 
surveys  and  partly  by  metes  and  bounds. 
Then  followed  the  words,  "containing 
seven  hundred  and  two  acres,  and  Ihe 
same  being  the  settlement  of  lands  at 
present  occupied  by  said  H.,"  the  vendor. 
Held,  that  the  reference  to  the  grant  was 
merely  descriptive,  and  not  controlling. 
Wright  V.  Wright,  34  Ala.  194. 

Extent  of  Grant.— In  1767  the  British 
government  granted  to  private  individuals 
a  certain  tract  of  tide  linds  in  the  dis- 
trict of  Mobile,  lying  west  of  the  Mobile 
river,  and  having  the  highwater  mark  of 
the  river  for  its  eastern  boundary.  The 
grant  was  confirmed  by  the  Spanish  gov- 
ernment in  1807.  The  Spanish  grant  re- 
cited a  shortage  of  acreage  in  the  grant 
of  1767,  and,  as  compensation  tor  the  er- 
ror, was  made  to  embrace  the  distance 
marked  out  in  a  plat  (which  was  made 
part  of  the  grant)  as  being  from  the  river 
to  the  limits  east  of  the  land,  and  left 
unsurveyed  in  1767,  because  it  was  then 
an  impassible  marsh.  The  plat  showed 
the  north  and  south  boundary  lines  of  the 
original  tract  extended  without  deviation 
of  course.  Held  that,  as  the  British 
grant  already  extended  to  high-water 
mark,  the  Spanish  grant  extended  across 
the  marsh  lands  to  the  channel  of  the 
Mobile  river.  Hagen  v.  Campbell.  8 
Port.  9. 

§  e.  Maps,  Plats,  and  Field  Notes. 

Conveyance — When  without  Reference 
to  Quantity.— A  deed  conveying  "the 
south  part  of  the  east  half  of  the  north 
east  quarter  of  g  37.  township  16.  and 
range  12,  containing  forty  lO-lOO  aci 
is  not  a  conveyance  of  the  S.  '/i  of  the 


hall   quarle/  section   without   reference   to 
ntity,  but  of  the  number  of  acres  men- 
ed  of  the  S.   '/i  of  that  half  quarter 
ion.     Lamar  v.  Minter.  13  Ala.  31. 
§  7.  Waters  and  WatercoursM. 

§  8. In  General 

It  is  well  settled,  at  common  law,  that 
the  person  whose  land  is  bounded  by  a 
stream  of  water  which  changes  its  course 
gradually  by  alluvial  formations,  shall 
still  hold  by  the  same  boundary  includ- 
ing the  accumulated  soil.  No  other  rule 
can  be  applied  on  just  principles.  Every 
proprietor,  whose  land  is  thus  bounded, 
is  subject  to  loss  by  the  same  means 
which  may  add  to  his  territory;  and  as 
he  is  without  remedy  for  his  loss  in  this 
way,  he  can  not  be  held  accountable  for 
his    gain.      Hagen    v.    Campbell,    S    Port. 

9,   36. 

"A  grant  of  land  bounded  upon  a  fresh 
water  stream  or  river,  where  the  tide  nei- 
ther ebbs  nor  flows,  extends  ad  filum 
aqu;e;  but  a  grant  bounded  upon  a  navi- 
gable river  extends  to  the  edge  of  the 
water  only."  Bullock  v.  Wilson,  2  Port, 
436,  447. 

Extent  of  Title  to  Land  Bordering  on 
Navigable  Stream.— The  title  of  an  owner 
of  land  bordering  on  a  navigable  stream 
extends  to  low-water  mark.  Webb  v. 
City  of  Demopolis,  95  Ala.  116,  13  So. 
say,  31  L.  R.  A.  6S.  See  the  title  NAVI- 
GABLE WATERS. 

A  conveyance  of  land,  one  side  of 
which  is  bounded  by  a  public  navigable 
river,  passes  all  the  land  between  high- 
water  mark  and  the  ordinary  stage  of 
water.  Hess  v.  Cheney,  83  Ala.  3S1,  3  So. 
791,  cited  on  this  point  in  note  in  42  L.  R. 
A.  504.  See  the  title  NAVIGABLE  WA- 
TERS. 

Riparian  Rights  On  Navigable  River,— 
When  a  person  owns  land  on  a  navi- 
gable river,  or  an  island  in  the  river,  his 
ownership  extends  to  the  margin  of  the 
water  at  ordinary  stage,  and  embraces 
the  land  between  high  and  low  water 
mark.  Williams  v.  Glover.  66  Ala.  189. 
See    the    title    NAVIGABLE    WATERS. 

Right  of  Land  Owners  to  Soil  in  Bed 
of  Stream  below  Low- Water  Hark. — 
Every  watercourse  which  is  suitable  for 
the  ordinary  purposes  of  navigation, 
whether  above  or  below  tide  water,  is  a 
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public  highway;  and  the  owners  of  land 
bounded  thereon  have  no  right  of  soil  to 
the  bed  of  the  stream  below  low-water 
mark.  Bullock  v.  Wilson,  2  Port.  436. 
See  the  title  NAVIGABLE  WATltRS; 
WATERS  AND  WATERCOURSES. 

Extent  of  Tide  to  Land  on  Margin  of 
Navigable  River — How  Determined. — 
Whether  the  title  of  a  proprietor  of  land 
on  the  margin  of  a  navigable  river  ex- 
tends to  high -water  mark,  low -water 
mark,  or  the  middle  of  the  stream,  is  not 
a  federal  question,  though  he  claim  under 
a  grant  from  the  United  States,  but  i*  to 
be  determined  by  the  laws  of  the  stare  in 
which  the  land  is  situated.  Webb  v.  City 
of  Demopolis,  95  Ala.  116,  13  So.  289,  81 
L.  R.  A.  62. 

Conveyance  by  U.  S.  Patent. — A  patent 
by  the  United  States  to  land  along  a 
stream  where  the  tide  ebbs  and  flows 
conveys  to  the  high-tide  line  along  the 
shore.  Mobile  Transp.  Co.  v.  City  of  Mo- 
bile, 30  So.  64S,  128  Ala.  335,  64  L.  R.  A. 
333. 

§  s.  — ^  Conatniction  of  Language  of 
Description. 

The  words  "seventy  acres  of  land,  be- 
ing and  lying  in  the  southwest  corner  of 
the  southwest  quarter  of  section  14, 
township  12,  range  5,  of  land  sold  at  L," 
are  a  good  description  in  a  deed,  and  in- 
clude the  land  in  an  equal  square,  and  a 
deed  which  professes  to  convey  a  moiety 
of  a  tract  of  land,  but  describes  the  part 
conveyed  by  metes  and  bounds,  conveys 
only  such  part  as  is  within  the  limits  des- 
ignated, although  it  may  be  less  than  a 
moiety.     Lamar  v.  Minter,  13  Ala.  31,  37. 

The  term  "northerly"  in  a  grant,  where 
there  is  no  object  to  direct  its  inclina- 
tion to  the  east  or  to  the  west,  must 
be  construed  to  mean  north,  and  there 
being  no  object  to  control,  it  must  be  a 
due  north  line.  Hagen  v.  Campbell.  S 
Port.  9,  31. 

Where  the  term  "river,"  is  used  in  a 
grant,  as  a  boundary — high,  or  low,  water 
mark  must  be  intended — not  a  middle 
point.     Hagen  v.  Campbell,  8  Port.  9. 

"Where  the  land  sold  is  described  by 
definite  boundaries,  in  regard  to  which 
there  can  be  no  mistake,  if  it  be  followed 
by  a  statement,  as  con  tain  ing-^number 
of  acres,  or  other  phrase  of  like  import. 
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it  is  to  be  deemed  a  mere  matter  of  de- 
scription, and  not  as  a  covenant  warrant- 
ing the  quantity  intended  to  be  con- 
veyed." Hess  V.  Cheney,  83  Ala.  251,  3 
So.  791,  792. 

Reservations  in  Giant  of  Lands 
Bounded  by  River. — In  a  grant  of  lands 
bounded  by  a  river,  the  reservation  of  a 
road  or  right  of  way  upon  the  bank  does 
not  prevent  the  fee  in  the  land  from  vest- 
ing in  the  grantee,  nor  limit  his  riparian 
rights.  Hagen  v.  Campbell,  8  Port.  9. 
See  the  title  NAVIGABLE  WATERS. 

Extent  of  Grant. — A  grant  of  land  on 
the  west  side  of  the  river  Mobile,  "ter- 
minated by  the  bank  of  said  river  on  the 
east  side,"  passed  a  title  to  the  grantee 
to  high-water  mark  only.  Hagen  v. 
Campbell,  B  Port.  9.  See  the  title  NAV- 
IGABLE WATERS. 

Definition  of  "Bank"  of  a  River.— The 
"bank"  of  a  river  is  that  space  of  rising 
ground  above  low-water  mark  which  is 
usually  covered  by  high  water,  and  the 
term,  when  used  in  a  grant  to  designate 
a  precise  line,  is  vague  and  indefinite. 
Howard  V.  Ingersoll,  17  Ala.  780. 
§  10.  Artificial  Bodies  of  Water. 

Construction  of  Botmdary  in  Deed  for 
Land,  and  Admissibility  of  Parol  Evi- 
dence to  Explain.— In  an  action  to  recover 
damages  for  the  erection  of  a  milldam, 
which  overflowed  plaintiff's  lands,  the  words 
"down  the  east  bank  of  said  creek  to  the 
ford  below  the  mill,  thence  with  the  cen- 
ter of  the  creek  to  the  section  line,"  are 
properly  construed  by  the  court  to  mean 
the  top  of  the  bank  above  the  ford,  and 
not  the  low-water  line,  when  it  is  shown 
that  the  plaintiff's  vendor,  at  the  time  of 
the  sale  and  conveyance  to  him,  also 
owned  the  adjacent  lands  on  the  oppo- 
site side  of  the  creek,  and  had  erected 
on  them  a  mill,  with  a  dam  extending 
across  the  creek,  which  he  continued  to 
use  after  the  sale  and  conveyance  to  the 
plaintiff,  and  until  he  sold  them  to  the 
defendant.  Jenkins  v.  Cooper,  50  Ala. 
419,  cited  on  this  point  in  note  in  42  L. 
R.  A.  507. 
S  11.  Roads,  Ways,  and  Public  Grounds. 

§  la. Public  Ways. 

§  18  (1)  In  General 

Extent  of  Boundary  of  Land  Bounded 
by    Highway.— Where    land    sold    is    de- 
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scribed  as  bounded  by  highway,  the 
boundary  is  the  middle  of  sucli  highway. 
Columbus  &  W.  Ry.  Co.  v.  Witherow.  82 
Ala.  IBO,  3  So,  23;  Moore  v.  Johnson,  87 
Ala.  330,  6  So.  50. 

§   IS   (9)   ESect  of  Location,  Dedication, 
or  Occupation. 

Street  Named  as  Boundary — Constmc- 
tion  Placed  Upon  It.— Where  a  street  is 
named  in  a  deed  as  a  boundary  of  the 
land  conveyed,  it  will  be  construed,  in 
the  absence  of  evidence  to  the  contrary, 
to  mean  the  streel  as  actually  opened 
and  in  use.  Southern  Iron  Works  v. 
Central  of  Georgia  Ry.  Co.,  31  So.  T23, 
131  Ala.  649. 
§  13.   RaUroad  Righu  of  Way. 

Construction  of  Language — Amount 
Conveyed. — A  deed  conveying  all  the  land 
in  a  certain  lot  south  of  a  "railway  cut" 
conveys  only  the  land  south  of  the  upper 
and  outer  edge  of  the  cut.  Newton  v. 
Louisville  &  N.  R.  Co.,  110  Ala.  474,  19 
So.  19. 
§  IS.  Priority  of  Surveya. 

Grants  Overlapped  in  Description. — 
Where  tracts  of  land  conveyed  separately 
and  simultaneously  to  plaintiff  and  de- 
fendant by  a  common  grantor  overlapped 
in  description,  but  defendant's  grant  was 
based  on  a  prior  survey,  plaintiff's  grant 
was    subservient.     Adams   v.    Wilson,   34 

So.    831,    137    Ala.   633. 

n.     EVIDENCE,    ASCERTAINMENT, 

AND  ESTABLISHMENT. 
$  IS.  Nature  and  Form  of  Kemedy. 

Where,  on  a  bill  filed  to  settle  and  to 
establish  a  boundary  line  between  two 
adjoining  lots,  it  is  averred  that  the  re- 
spondent has  at  various  limes  moved  the 
line  between  the  lots,  and  was  encroach- 
ing upon  the  complainant's  lands;  that 
the  true  boundary  line  between  such  lots 
had  become  confused  and  uncertain,  and 
had  been  moved  at  various  times  by  the 
defendant,  against  the  objection  of  the 
plaintiff,  and  as  the  result  of  all  such  acts 
the  true  boundary  line  has  become  con- 
fused, uncertain,  and  obliterated — it  avers 
sufficient  facts  to  confer  jurisdiction  upon 
a  court  in  equity  to  estabhsh  the  bound- 
ary line  between  said  lots,  and  upon 
proof  of  such  averments  the  complainant 
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is  entitled  to  the  relief  prayed  for.    Guice 
V.  Barr,  30  So.  563,  130  Ala.  570. 

Complainant  can  not  maintain  a  bill  in 
equity  to  establish  disputed  boundaries 
when  such  bill  shows  that  he  is  in  pos- 
session of  all  the  land  claimed.  Ashurst 
*.   McKenzie,  92  Ala.  484,  9   So,  262. 

Disputed  Boundaries — What  Court  Has 
Power. — A  court  of  equity  has  power 
and  jurisdiction  to  establish  disputed 
boundaries  between  adjoining  parcels  of 
land;  and  this  jurisdiction  will  be  exer- 
cised when  the  obliteration  or  confu- 
sion of  the  boundary  tine  has  resulted 
from  the  acts  of  one  of  the  owners  of  the 
adjoining  property  in  fraud  of  the  other's 
rights,  or  by  a  failure  of  such  owner  to 
discharge  the  obligation  resting  upon  him 
to  preserve  the  correct  boundary  line. 
Guice  *.  Barr,  30  So.  563,  130  Ala.  570. 

Sufficiency  of  Allegations.— .\  bill  to 
establish  a  boundary,  alleging  that  de- 
fendant, being  the  owner  of  sections  20 
and  21,  conveyed  section  20  to  complain- 
ant by  a  deed  merely  describing  the  land 
as  "all  of  section  SO"  in  a  certain  town- 
ship and  range;  that  during  the  time  the 
two  sections  belonged  to  defendant  or 
those  under  whom  she  claimed  title,  the 
boundary  line  between  the  sections  was 
destroyed;  that  such  destruction  was 
caused  by  the  negligence  of  defendant,  or 
those  under  whom  she  claimed;  that  the 
boundary  was  obliterated  at  the  date  on 
which  defendant  conveyed  the  land  to 
complainant,  who  was  ignorant  thereof; 
that  defendant  remained  the  owner 
of  section  21;  that  defendant  did  not 
at  the  dale  of  the  sale  point  out  to 
complainant  the  boundary,  and  has  not 
done  so,  though  requested;  and  that  com- 
plainant employed  the  county  surveyor  to 
locale  the  boundary,  but  was  prohibited 
by  defendant  by  threats  of  violence — 
slates  a  cause  of  action  within  the  ju- 
risdiction of  chancery  to  determine  the 
boundary;  the  acts  of  defendant  amount- 
ing to  a  fraud  on  complainant.  Hays  v. 
Bouchelle,  41  So.  S18,  147  Ala.  212. 
§  17.  JtiriidJctiotL 

Where  the  line  is  marked  only  by  mon- 
uments at  its  terminal  points,  the  bound- 
ary running  directly  between  them,  the 
destruction  of  these  monuments  under 
like   circumstances,  and  consequent  con- 


>v  Google 


§§  17-19  (2)  Boun: 

fusion  and  dispute  as  to  the  location  of 
the  line,  would  present  a  case  for  equi- 
table action  in  fixing  and  declaring  the 
boundary.     Ashurst  v.  McKenzie,  92  Ala. 

184,  9  So.  262. 

Chancery  Jurisdictioa  of  Disputed 
Boundariea. — Chancery  has  no  jurisdic- 
tion to  determine  disputed  boundaries 
where  there  is  no  confusion  or  oblitera- 
tion thereof,  but  the  sole  question  is  a 
legal  one  as  to  which  of  certain  existing 
monuments  are  the  correct  ones.  Ash- 
urst V.  McKenzie,  92  Ala.  484.  9  So.  262, 

The  jurisdiction  of  chancery  to  estab- 
lish disputed  boundaries  is  not  original 
or  independent,  and  chancery  will  not 
undertake  to  settle  obscured  or  confused 
boundaries,  unless  some  equity  is  super- 
induced by  the  act  of  the  parties  or  of 
those  through  whom  they  claim.  Hays 
V.  Bouchelle,  41  So.  518,  147  Ala.  312. 

Pleading. — Where,  in  an  action  to  re- 
cover a  strip  of  land  as  a  part  of  the 
governmental  subdivision  of  a  section, 
the  issue  involved  the  proper  location  of 
the  boundary  line  between  that  subdivi- 
sion and  the  adjacent  subdivision  which 
belonged  to  defendant,  defendant  must 
disclaim  and  suggest  a  dispute  as  to  the 
boundary  as  provided  by  Code  1907,  § 
3843.  Jeffreys  v.  Jeffreys  (Ala.),  64  So. 
797. 
§  IB.  Admissibility  of  Evidence. 

§  IB. In  GeneraL 

§  18  (1)  In  Generat 

"In  England,  reputation,  or  the  declara- 
tions of  deceased  persons,  are  not  evi- 
dence, in  questions  of  boundary,  between 
individuals,  though  admissible  in  ques- 
tions of  public  right;  but  in  the  United 
States  a  different  rule  has  generally  pre- 
vailed." Farmer's  Heirs  1'.  Mobile,  8 
Ala.  279,  284. 

Where  the  description  in  a  conveyance 
oi  land  is  by  meets  and  bounds,  evidence 
of  the  situation  and  locality  of  the  prem- 
ises, and  of  their  identity,  according  to 
ihe  description  in  the  conveyance,  is  ad- 
missible. But  such  evidence  is  not  admis- 
sible to  show  a  mistake  in  the  description, 
or  to  alter  or  vary  the  boundary,  or  to 
substitute  another  and  different  bouhd- 
ary  for  the  one  expressed  in  the  con- 
veyance. Guilmartin  v.  Wood,  76  Ala. 
B04.  209. 
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Though  a  deed  furnished  the  means  for 
locating  the  boundaries  of  land,  yet  their 
actual  location  being  an  independent  in- 
quiry, a  witness  could  testify  to  where 
they  were.  Middlebrooks  v.  Sanders 
(Ala.).  61   So.  898. 

Acts  of  Possession  and  Ownership. — 
In  an  action  involving  a  disputed  bound- 
ary, it  was  not  error  to  permit  a  party 
to  show  an  instance  in  which  her  agent 
objected  to  the  presence  on  the  disputed 
strip  of  a  person  who  had  purchased  from 
the  opposite  party,  since  it  bore  on  the 
question  of  possession  and  control- 
Cooper  V.  Slaughter,  175  Ala.  211,  57  So. 
477,  478. 

Testimony  of  Witness  as  to  Location 
of  Comer. — Where  there  was  no  fixed 
and  official  establishment  by  monument 
of  a  corner,  the  testimony  of  a  witness 
as  to  the  location  of  the  corner,  based  on 
his  statements  of  the  surrounding  facts, 
which  determined  his  location,  was  ad- 
missible. Lecroix  v.  Malone,  47  So.  725, 
157  Ala.  434. 

Proof  of  Botmdary  by  General  Repu- 
tation.— 1  he  boundaries  of  a  public  lot 
may  be  proved  by  general  reputation. 
Therefore  a  deed  for  an  adjoining  lot, 
calling  for  the  "king's  bakehouse  lot"  as 
its  northern  boundary,  is  admissible  to 
prove,  as  general  reputation,  that,  at  the 
dale  of  the  deed,  the  bakehouse  lot  had 
an  ascertained  boundary;  and  the  conduct 
of  the  party  claiming  under  such  deed  is 
also  evidence  of  the  general  reputation,  at 
the  time,  of  the  true  boundary  of  the  bake- 
house lot.  Whether  such  evidence  would 
be  admissible  in  the  case  of  a  private  lot, 
quKre.  Farmer  v.  City  of  Mobile,  8 
Ala.  279. 
§  1ft  <2)  Reputation   or   Tradition. 

"The  territorial  boundaries  of  public 
municipal  jurisdictions,  when  they  grow 
to  be  ancient,  are  unmarked  by  artificial 
monuments;  and,  where  there  is  not  of 
them  higher  evidence,  may  be  proved  by 
general  reputation.  Morgan  *.  Mobile, 
49  Ala.  349."  Tidwell  v.  State,  70  Ala. 
33,  43. 

Proof  of  Ancient  Boundary. — Proof  of 
general  reputation  is  admissible  to  es- 
tablish an  ancient  boundary  to  an  incor- 
porated city  of  which  there  is  no  recorded 
survey,    and    which    is    not    marked    by 
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visible  monuments.  Morgan  v.  Ciiy  of 
Mobile,  49  Ala.  349.  See  the  title  EVI- 
DENCE. 

Reputation    is    admissible   to   prove   an 
ancient  boundary.    Shook  v.  Pale,  50  Ala. 
91.    See  the  title  EVIDENCE. 
§    18   (8)    TeBtimony    of   Surveyors    and 
Their  AasiauntB. 

When  Competent— Testimony  of  a 
surveyor  as  to  how  and  where  he  ran  tlie 
lines  called  for  in  the  description  of  the 
boundaries  of  a  piece  of  land  is  compe- 
tent.    Bullock  V.  Wilson,  8  Port.  436. 

Parol  Evidence. — In  trespass  to  try  ti- 
tle, a  surveyor  may  not  only  prove  his 
survey,  but  may  give  parol  evidence  ex- 
planatory of  it.  Cundift  V.  Orms,  7  Port. 
58. 

Landowner  As  Competent  Witness. — 
On  the  issue  of  the  true  location  of  a 
boundary  line,  a  landowner  is  a  compe- 
tent witness  as  to  the  particulars  of  a 
survey  of  the  line,  where  he  was  present 
at  the  survey,  and  testifies  from  his  own 
knowledge  of  the  facts.  Wheeler  i'. 
State,  21  So.  941,  114  Ala.  22. 
§  19  (4)  Agreement,  Acquiescence,  and 
Practical   Location  by  Parties. 

In  an  action  for  trespass  involving  a 
disputed  boundary  line,  where  there  was 
evidence  of  an  agreement  apparently 
binding  the  parties  to  appoint  surveyors 
and  abide  by  their  survey,  it  was  not  er- 
ror lo  charge  that,  if  the  jury  believed 
that  the  defendant  made  an  agreement 
with  plaintiff  to  have  the  line  ascertained 
by  a  survey,  the  jury  might  consider  the 
agreement,  in  connection  with  the  other 
evidence,  to  determine  whether  defend- 
ant's possession  of  the  disputed  strip 
had  been  adverse.  Cooper  v.  Slaughter. 
175  Ala.  311,  57  So.  477,  478. 

Location  of  Division — Competent  Evi- 
dence.— In  ejectment  to  determine  a 
disputed  boundary  line,  it  was  competent 
for  defendant  to  prove  the  location  of  a 
division  fence,  as  bearing  on  the  issue 
whether  defendant  had  encroached  on 
plaintiffs  land.  Ross  v.  Roy  (Ala.),  39 
So.  583. 

§   80.   — ^  Documentary  Evidence. 
§   90   (1)    Haps  and  Plats. 

Maps  held  properly  admitted  in  bound- 
ary suit.  Cooper  *.  Slaughter,  175  Ala, 
an,  57  So.  477. 


§  SO  (S)  Formal  Proceedings  and  Adju- 
dications Other  than  Actions. 

A  commission  for  the  examination  of 
claims  under  Spanish  grants  made  a  spe- 
cial  report  on  a  grant  which  was  void. 
An  act  of  congress  was  passed  confirm- 
ing the  report,  and  providing  for  the  lo- 
cation and  survey  of  lands  to  which  the 
title  was  thereby  confirmed.  Neither  the 
report  nor  the  act  ascertained  the  limits 
or  boundaries.  Held,  Chat  reference  must 
be  had  either  to  the  survey  made  under 
the  act  or  to  the  patent  conseijuent  upon 
the  survey,  for  the  purpose  of  ascertain- 
ing the  location  of  the  land.  Kennedy  v. 
Jones,  11  Ala.  63. 

Relevancy  of  Evidence. — Where,  in 
ejectment,  the  real  issue  involved  is  as 
to  the  true  boundary  of  the  land  con- 
veyed in  a  deed  from  plaintiff  to  the  de- 
fendant, which  boundary  is  described  aa 
a  public  road,  and  the  evidence  shows 
that  there  existed  at  the  time  of  the  exe- 
cution of  the  deed  two  roads,  either  of 
which  might  answer  to  the  description 
contained  in  the  deed,  proceedings  of  the 
commissioners'  court  of  the  county 
wherein  the  land  was  situated  to  establish 
a  public  road  answering  to  the  descrip- 
tion of  the  public  road  as  described  in  the 
deed  is  admissible.  Davis  v.  Blacksher 
Co.,  30  So.  790,  131  Ala.  401. 

§  90  <3)  Records  of  Surveys. 

Relevancy  of  Evidence  to  Show  Bound- 
ary.— In  an  action  to  recover  damages  for 
breaking  and  entering  plaintiff's  enclos- 
ure, and  carrying  away  the  rails  of  his 
fence,  the  true  boundary  between  the  par- 
ties being  one  of  the  controverted  ques- 
tions in  the  case,  evidence  of  the  "field 
notes  of  the  survey  of  the  section  of  land 
in  which  the  fence  in  controversy  was 
situated  and  of  a  survey  made  according 
to  said  field  notes  by  a  county  surveyor 
of  said  county,  and  that  the  plaintiff  had 
notice  of  the  survey  so  made  by  the 
county  surveyor,"  is  relevant  and  admis- 
sible for  the  defendant,  for  "the  purpose 
of  showing  his  title,  and  the  actual  bound- 
ary of  his  land,  and  that  said  fence  was 
upon  his  land."  Bridges  v.  McClendon,  5S 
Ala.  387,  335;  Dailey  v.  Fountain,  35  Ala. 
86.     See,  also,  Avary  v.   Searcy,  SO  Ala. 

54,  56. 
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County  Boundary  Lineo.— "The  bound- 
ary lines  of  countries  are  but  seldom 
marked  by  natural  objects,  or  artificial 
monuments,  discernible  by  the  naked  eye. 
Often  they  are  referred  to  the  lines  of  the 
governmental  survey  of  the  public  lands, 
and  sometimes  to  places  designated  by 
names,  which  change,  or  become  obso- 
lete. There  is  no  provision  of  law  requir- 
ing any  survey  and  marking  of  the  bound- 
aries, and  a  record  of  it  as  evidence  of 
the  fact.  The  boundary  is,  of  conse- 
quence, subject  to  parol  evidence;  and  if 
its  location  is  matter  of  dispute,  generally 
it  must  be  left  to  a  jury  to  say  where  is 
its  true  location."  Miller  v.  Cullum,  4  Ala. 
ST6;  Tidwell  V.  State.  70  Ala.  33.  48. 

Evidence  Admissible  to  Determine 
Qtiantitr  Conveyed,— Where  land  con- 
veyed is  bounded  on  one  side  by  a  pub- 
lic navigable  river,  a  survey  extending 
only  to  the  top  of  the  bank  is  not  admis- 
sible to  determine  the  quantity  conveyed, 
without  connecting  evidence  as  to  the 
quantity  embraced  between  the  top  of 
the  bank  and  the  ordinary  stage  of  wate 
Hess  f.  Cheney,  83  Ala.  251,  3  So.  791. 

Survey  and  Dtagnun.  and  Testiniony  of 
Surveyor. — A  surveyor's  diagram  is  n< 
even  prima  facie  evidence  of  the  bounds 
ries,  as  against  "the  opposite  party,"  who 
has  not  received  the  notice  required  by 
Rev.  Code,  §  953,  although  the  surveyor 
may  give  his  opinion  founded  on  the  sur- 
vey. Bridges  v.  McClcndon,  56  Ala.  32T. 
Ex  Parte  Survey.— A  survey  o£  a  dis- 
puted line,  made  by  any  other  person 
than  the  county  surveyor,  is  not  compe- 
tent evidence  against  a  party  who  had  no 
notice  of  it,  and  who  did  not  participate 
in  making  it.  Avary  v.  Searcy,  50  Ala.  54. 
§  ai.  Weight  and  Sufficiency  of  Evidence. 
In  OeneraL — Evidence  held  to  show 
that  an  alley  was  located  on  the  land  of 
an  individual  who  held  exclusive  posses- 
sion  thereof  as  his  own,  so  that  the  ad- 
jacent owner  had  no  rights  therein.  Bar- 
ker V.  Mobile  Elect.  Co..  173  Ala.  3S,  55 
So.  364. 

Evidence  in  ejectment  involving  a  dis- 
pute as  to  boundaries,  tried  by  the  court 
without  a  jury,  held,  sufficient  to  support 
findings  and  a  judgment  for  the  defend- 
ant. Christopher  v.  Webb.  171  Ala.  638, 
54  So.  637. 


Proof  of  County  Boundaries. — The  ef- 
fect of  general  reputation  and  unbroken 
for  sixty  years,  as  evidence  that  a 
certain  ridge  of  earth  was  the  one  re- 
ferred to  in  a  statute  designating  the 
boundary  line  of  a  county,  can  not  be  de- 
itroyed  by  a  private  unofficial  map  of  a 
ailway  company  made  only  four  or  five 
years  before  trial,  and  designating  a  dif- 
ferent ridge  as  the  county  line.  Tidwell 
II.  Slate,  70  Ala.  33. 

§  SS.  Trial  of  Issues. 

§  SS. Conduct  in  General. 

Equitable  Jurisdiction  of  Disputed 
Boundaries— How  Effectuated.'— The  ju- 
risdiction of  courts  of  equity  to  establish 
disputed  boundaries  is  effectuated  through 
the  appointment  of  commissioners,  whose 
duty  it  is  to  go  upon  the  lands,  ascertain, 
fix,  and  mark  the  true  boundary  line,  and 
report  their  action  to  the  court;  and  there- 
fore it  would  be  impertinent  and  beyond 
the  authority  conferred  upon  such  com- 
missioners for  them  to  include  in  their  re- 
port any  statement  to  the  effect  that  they 
had  found  upon  investigation  that  the  re- 
spondent had  encroached  upon  the  com- 
plainant's lot,  or  that  the  respondent  had 
obliterated  the  line.  Guice  v.  Barr,  30 
So.  563,  130  Ala.  570. 

§  M. Questions  for  Jury. 

§  94  (1)  In  General. 

The  location  on  the  ground  of  bound- 
aries described  in  the  deed  is  a  question 
of  fact.    Miller  v.  Cullum,  4  Ala.  576. 

Identification  oi  Property.— Where 
plaintiff  in  ejectment  introduced  an  an- 
cient deed  as  evidence  of  title,  which  the 
defendants  attached  for  uncertainty  of 
description,  and  a  witness  testified  that  he 
had  lived  in  the  neighborhood  of  the  land 
practically  all  his  life,  that  the  original 
trustees  under  which  the  plaintiffs  claimed 
were  in  possession  of  the  tract  before  the 
war,  and  that  he  had  seen  a  stake  at  the 
north  west  corner  frequently  prior  to 
1860,  under  the  latitude  allowed  in  the 
proof  of  ancient  boundaries,  it  was  for 
the  jury  to  say  whether  or  not  this  stake 
was  a  stake  referred  to  in  the  deed.  Bus- 
bee  V.  Thomas,  175  Ala.  433,  57  So.  587. 

Boundaries  Fixed  by  Grant. — When  the 
boundary  lines  of  a  grant  are  fixed  by  the 
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grant  itself,  the  question  as  to  what  these 
lines  are  is  purely  one  of  law.  Magee  v. 
Hallett,  23  Ala.  699. 

Construction  and  Operation  of  Con- 
veyance— Question  for  Court  or  Jury.— 
Where  the  boundaries  of  land  conveyed 
depend  on  extrinsic  evidence,  the  jury 
should  be  allowed  to  pass  on  the  parol 
testimony,  and  determine  what  facts  were 
proved.  Humes  v.  Bernstein,  73  Ala.  54G. 
See,  also,  Vann  v.  Lunsford,  91  Ala.  576, 
8  So.  719, 

Lines  Run  by  Certified  Copies  of  Origi- 
nal Notes.— Where  a  line  was  run  by  cer- 
tified copies  of  the  original  field  notes, 
and  by  the  calls  for  natural  monuments 
indicated  thereon,  the  location  thereof 
was  a  fact  to  be  determined  by  the  jury 
from  all  the  evidence.  Taylor  v.  Fomby, 
S3  So.  910,  116  Ala.  631.  See,  also.  Bil- 
lingsley  v.  Bates.  30  Ala.  376,  381;  Morgan 
V.  Mobile,  49  Ala,  349,  350;  Jenkins  v. 
Cooper.  50  Ala.  419.  423;  Tidwell  v.  Stale, 
70  Ala.  33,  43. 

§  24  (a)  Agreement,  Recognition,  or  Ac- 
quiescence. 

Implied  Assent — Whether  one  who 
stands  by  and  sees  a  division  line  run  be- 
tween his  land  and  the  land  of  another, 
without  making  objection,  thereby  as- 
sents to  it,  is  a  question  for  the  jury. 
Wheeler  v.  State,  109  Ala.'  56,  19  So.  993, 
§  25.   InstructionB. 

Agreement  of  Parties— Acquiesce. — A 
charge  that,  if  the  jury  believed  that  a 
boundary  line,  the  location  of  which  was 
involved  in  an  action,  was  in  dispute,  and 
that  the  adjoining  owners  caused  it  to  be 
established  and  acquiesced  in  the  line  as 
established,  the  plaintiff  would  be  deemed 
the  owner  of  all  lands  up  to  such  line,  was 
a  correct  statement  of  the  law;  the  word 
"deemed"  being  equivalent  to  "presumed" 
and  the  word  "acquiesce"  not  necessarily 
meaning  only  momentary  acquiescence. 
Cooper  V.  Slaughter,  175  Ala,  211,  57  So. 

477,   478. 

Affirmative  Charge— Conflictitig  Evi- 
dence.—Where,  in  an  action  in  the  nature 
of  ejectment  involving  a  disputed  bound- 
ary, possession  was  the  only  issue  joined, 
and  the  evidence  as  to  whether  the  land 
in  question  was  in  a  section  belonging  to 
plaintiff  or  in  another  section  belonging 
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to  defendants  was  in  irreconcilable  con- 
flict, the  general  affirmative  charge,  with 
hypothesis,  requested  by  plaintiff,  was 
properly  refused.    Shiver  v.  Hardy,  39  So. 

669,   145  Ala.  660, 

g  28.    Agreements  between  Parties, 
g  26  <1>  Validity  in  General. 

Effect  of  Agreement  between  Land- 
owners as  to  Division  Line— Where 
landowners  agree  to  select  men  to  run  a 
division  line,  and  that,  having  run  the  line 
from  one  of  its  terminal  points  to  the 
other,  the  men  should  run  and  retrace  it 
to  the  beginning  point,  the  retracing 
forms  a  substantial  part  of  the  agreement, 
and  can  not  be  dispensed  with,  except  by 
the  consent  of  the  owners.  Wheeler  v. 
State,  109  Ala.  56,  19  So.  993. 

Necessity  of  Writing. — The  common- 
iaw  submission  to  arbitration  of  a  dis- 
puted boundary  need  not  be  in  writing, 
and  may  be  made  in  writing  by  an  agent 
having  only  parol  authority.  Cooper  v. 
Slaughter.  175  Ala.  311,  57  So.  477. 

Mutual  Agreement  —  Consideration. — 
Contract  held  properly  received  in  evi- 
dence, over  objection  that  it  was  not  mu- 
tual, and  was  without  consideration. 
Cooper  V.  Slaughter,  175  Ala.  211,  57  So. 

477. 

§  26    (2)    Conclusiveness    and    Effect    of 
Agreement. 

Where  adjoining  owners  agree  on  a 
certain  dividing  line,  one  of  them  going 
into  possession  of  the  lands  under  the 
agreement,  and  remaining  in  possession 
up  to  such  line  uninterrupted  and  exclu- 
sively, claiming  to  own  them,  for  ten 
years,  gets  a  title  which  can  be  devested 
only  hy  a  conveyance,  or  by  adverse  pos- 
session by  another  for  the  statutory  pe- 
riod, Pittman  v.  Pittman,  27  So.  243.  124 
Ala.  306. 
§  27.  Estoppel  in  General. 

Complainant,  in  a  bill  to  enjoin  the  ex- 
ecution of  a  writ  of  possession,  averred 
that,  previous  to  his  purchase  of  the  lot 
in  controversy,  his  grantor  had  called  on 
defendant  to  point  out  his  northern 
boundary  line,  which  he  did,  and.  on  his 
representation  that  such  line  was  fifty 
feet  south  of  the  center  of  a  railroad 
track,   purchased    the  lot.   which  lay   be- 
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tween  such  northern  boundary  and  the 
track;  that  subsequently,  complainant,  be- 
ing about  to  purchase  such  lot,  called  on 
defendant  to  point  out  his  northern 
boundary  line,  and  he  pointed  out  the 
same  line.  The  railway  company  had  not 
acquired  title  which  was  in  defendant,  to 
such  fifty  feet  adjacent  to  its  track,  but 
it  was  open  to  acquisition  by  condemna- 
tion, and  parties  owning  the  land  adja- 
cent to  the  track  regarded  their  lots  as 
extending  to  within  fifty  feet  of  the  center 
of  the  railway  track,  and  defendant  so  re- 
garded it  in  pointing  out  his  north  bound- 
ary line.  Held  not  sufficient  to  estop  de- 
fendant from  claiming  his  title  to  such 
fifty  feet.  Formby  V.  Hood,  24  So.  359, 
119  Ala.  231. 

S  £8.    Recognition  and  Acquiescence. 

In  General. — In  an  action  to  recover 
the  penalty  imposed  by  Code  1896.  g  4137, 
for  Ihe  willful  cutting  of  trees  on  the  land 
of  another,  it  is  competent  for  defendant 
to  show  that  plaintilT  recognized  a  sur- 
veyed boundary  line  between  the  parties, 
according  to  which  the  trees  cut  stood  on 
defendant's  land.  Long  v.  Cummings,  1S6 
Ala.  577,  47  So.  109. 

Acts  of  PredecesBors  in  Title. — In  an 
action  to  recover  the  penalty  imposed 
by  Code  1896,  §  4137,  for  the  willful  cut- 
ting of  trees  on  the  land  of  another,  it  is 
competent  for  defendant  to  show  that 
plaintiff's  predecessors  in  title  recogrnized 
and  accepted  a  certain  surveyed  boundary 
between  the  parties,  according  to  which 
the  trees  cut  stood  on  defendant's  land. 
Long  *.  Cummings,  47  So.  109,  J5B  Ala. 
577. 

§  29.   Official  Surveya. 
I  SB  <1)   In  General. 

Disputes  —  How  Governed.  —  All  dis- 
putes as  to  the  boundaries  of  land  are 
CO  be  governed  by  the  United  States  sur- 
veys, unless  there  is  some  statute  to  the 
contrary.  Taylor  v.  Fomby,  22  So.  910, 
116  Ala.  621. 

§  S&  (2)    Conclusiveness  in  General. 

Where  a  sale  of  land  is  made  accord- 
ing to  the  government  surveys,  and  these 
are  taken  as  the  standard  of  quantity, 
both  parties  are  bound  by  it,  and  neither 


can  claim    for  loss   or    gain.      Minge    v. 
Smith,  1  -Ma.  415. 

When  Erroneous  Lines  Hay  or  May 
Not  Be  Corrected. — The  boundaries  of 
sections  of  land,  and  their  lines  and  cor- 
ners, as  fixed  by  the  United  States,  can 
not  be  altered  by  any  other  survey;  but 
the  lines  run  to  divide  the  sections  into 
halves  and  quarters,  if  erroneous,  may  be 
corrected.  Nolin  *.  Parmer,  21  Ala.  66. 
See,  also,  Walters  v.  Commons,  3  Port.  38. 

Boundaries  of  Public  Lands. — The 
corners  and  boundaries  of  sections,  as 
marked  and  run  by  the  United  States 
surveyors  in  their  original  surveys,  al- 
though not  located  with  mathematical 
precision,  are  established  by  law  as  the 
proper  corners  and  boundaries,  and  can 
not  be  altered  or  controlled  by  other  sur- 
veys. Billingsley  V.  Bates,  30  Ala.  376. 
§  29  (3)  Presumption  as  to  Correctness 
and  Regularity. 

Surveys  Accepted  as  Correct. — Where 
a  survey  has  been  made  and  returned  by 
the  surveyor,  it  shall  be  held  to  be  math- 
ematically true  as  to  the  lines  run  and 
marked,  and  the  corners  established,  and 
contents  returned.  Lewen  v.  Smith,  7 
Port.  428. 
§  30.   Removal  of   Landmarks. 

Rule  at  Common  Law. — The  removal 
of  a  landmark  designating  a  corner  or 
any  other  point  of  a  boundary  line  is  not 
punishable  as  a  crime  at  common  taw. 
Robinson  v.  State  (Ala.),  63  So.  303.  . 

Offense  under  Statute.— The  offense  of 
removing  a  landmark  under  Code  1907, 
§  6393,  punishing  any  person  who  will- 
fully removes  or  defaces  any  monument 
or  post  designating  a  corner  or  any  other 
point  of  a  boundary  line,  is  complete, 
where  the  removal  of  a  landmark  was  in- 
tentionally done  without  lawful  excuse 
or  necessity,  without  regard  to  motive; 
the  woid  "willfully"  meaning  intentional' 
without  lawful  excuse  or  necessity.  Rob- 
inson V.  State  (Ala.),  62  So.  303. 

The  removal  by  an  owner  of  land  of 
a  post  erected  and  used  to  designate  a 
boundary  line  between  him  and  the  ad- 
jacent owner  after  the  county  surveyor 
had  located  the  boundary  line  elsewhere 
is  within  Code  1907,  g  6393,  punishing  any 
person  willfully  removing  any  monu- 
ment designating  a  corner  or  other  point 
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of  a  boundary  line,  though  the  county 
surveyor  advised  the  removal  to  avoid 
confusion.  Robinson  v.  State  (Ala.).  63 
So.  303. 

Code  1907,  S  6393,  punishing  the  willful 
removal  of  any  monument  erected  or 
used  to  designate  a  corner  or  any  other 
point  of  a  boundary  line,  makes  the  of- 
fense of  removing  a  boundary  landmark 
punishable  without  reference  to  the  own- 
ership of  the  land.  Robinson  v.  State 
(Ala.),  63  So.  303. 

The  object  of  Code  1907,  §  6393,  pun- 
ishing one  who  willfully  removes  any 
monument  designating  any  point  of  a 
boundary  line,  is  to  preserve  landmarks 


as  such,  when  erected  or  used  in  good 
faith  to  designate  a  boundary,  and  it  is 
immaterial  whether  the  landmark  re- 
moved was  correctly  placed.  Robinson 
V.  State   (Ala.),  62   So.  303. 

Evidence. — Where,  on  a  trial  for  re- 
moving a  boundary  line  mark,  the  evi- 
dence showed  that  the  post  removed  was 
used  to  designate  a  corner  of  a  tract,  that 
the  affidavit  alleged  that  the  post  was 
erected  to  designate  the  corner,  while 
Code  1907,  §  6393,  punishes  the  removal 
of  any  post  erected  or  used  to  designate 
any  boundary  landmark,  was  immaterial. 
Robinson  v.  State   (Ala.),  63  So.  303. 


Box  Can. 

See   the   title    MASTER  AND   SERVANT. 

Boxing  Matches. 

See  the  title  PRIZE  FIGHTING. 

Boycott. 

See  the  titles  CONSPIRACY;  INJUNCTION. 

Brake — Brake  Beam. 

See  the  titles  MASTER  AND  SERVANT;  RAILROADS. 

Brakeman. 

See  the  titles  CARRIERS;  MASTER  AND  SERVANT;  RAILROADS. 

Branch  Banks. 

See  the  title  BANKS  AND  BANKING. 

Branch  Railroads. 

See  the  title  RAILROADS.     . 


Breach. 

See  the  titles  BAIL;  CONTRACTS;  TRUSTS.  And  see  the  particular  titles 
throughout  this  work;  for  instance,  as  to  breach  of  agreement  to  arbitrate,  see  the 
title  ARBITRATION  AND  AWARD;  as  to  breach  of  condition  of  bonds  or  under- 
takings of  various  kinds,  see  the  titles  APPEAL  AND  ERROR;  BONDS;  EXECU- 
TORS AND  ADMINISTRATORS;  GUARDIAN  AND  WARD;  RECEIVERS; 
etc.;  as  to  breach  of  promise  of  marriage,  see  the  title  BREACH  OF  MARRIAGE 
PROMISE;  as  to  breach  of  warranties  and  covenants  of  various  kinds,  see  the 
particular  titles  such  as  COVENANTS;  DEEDS;  INSURANCE;   SALES;  etc. 


>v  Google 


BREACH  OF  MARRIAGE  PROMISE. 

1.  Requisites  and  Validity  of  Contracts. 

2.  Consideration  and  Mutuality. 

3.  Construction  of  Contract, 

4.  Defenses. 

5.  Pleading. 

6.  Evidence. 

t     7.  Character  and  Conduct  of  Parties. 

8.  Damages. 

'     9.  Aggravation  of  Damages, 

'  10.  Mitigation  of  Damages. 

11.  Trial. 

12.  Instructions. 


Cross  References. 
See,  generally,  the   titles   CONTRACTS;    DAMAGES;    MARRIAGE;    SEDUC- 


TION. 

As  to  promise  o[  marriage  as  element 
DUCTION. 

§    1.    Requisites     and  Validity     of  Con- 
tracts. 
§  S.  Consideration    and    HutiuHty. 

A  mutual  contract  to  marry  is  requisite 
to  sustain  an  action  for  breach  of  prom- 
ise.    Espy  V.  Jones,  37  Ala.  379. 

§  S.   Constructioa  of  Contract 

See  ante,  "Requisites  and  Validity  of 
Contracts,"  g   1. 

Where  the  defendant,  upon  the  day 
Axed  for  the  marriage,  wrote  to  the  plain- 
tiff's father,  desiring  him  to  inform  her  of 
the  defendant's  determination  to  post- 
pone the  marriage,  at  least  for  the  pres- 
ent, her  assent  to  the  proposal  can  not 
be  inferred  from  her  silence,  or  from  her 
omission  to  respond  to  the  note.  Kelly 
V.  Renfro,  9  Ala.  32B,  66  L.  R.  A.  799. 

§  4.  Defenses. 

It  is  a  full  defense,  where  the  defend- 
ant has  bona  hde  offered  to  marry  the 
plaintiff,  although  the  defendant's  con- 
duct previous  to  the  offer,  had  been  such 
as  would  justify  the  plaintiff  in  terminat- 
ing the  engagement,  but  she  had  not 
signified  her  intention  to  terminate  it 
Kelly  V.  Renfro,  9  Ala.  325. 

If  any   man   has   been  paying  his   ad- 


of  offense  of  seduction, 


dresses  to  one  that  he  supposes  a  modest 
person,  and  afterwards  discovers  her  to 
be  loose  and  immodest,  he  is  justified  in 
breaking  any  promise  of  marriage  he  may 
have  made  to  her;  but,  to  entitle  a  de- 
fendant to  a  verdict  on  that  ground,  the 
jury  must  be  satisfied  that  ihe  plaintiff  . 
was  a  loose  and  immodest  woman,  and 
that  he  broke  his  promise  on  that  ac- 
count, and  that  he  did  not  know  her 
character  at  the  time  of  the  promise. 
Espy  V.  Jones,  37  Ala.  379. 

§  S.  Pleading. 

Sufficiency  of  Conq>taiat— Where  the 
contract  was  to  marry  in  a  reasonable 
time,  it  is  sufficient  for  the  plaintiff  to  al- 
lege her  readiness  to  marry  the  defend- 
ant, that  a  reasonable  time  had  elapsed, 
the  defendant's  failure  to  marry  her,  and 
his  continued  neglect  and  refusal  so  to  do. 
Clements  v.  Moore,  11  Ala.  3S. 

An  allegation  that  the  defendant,  with- 
out reference  to  time,  had  married  an- 
other woman  previous  to  the  institution 
of  the  suit,  is  equivalent  to  an  averment 
that  the  plaintiff  had  offered  to  marry 
the  defendant  and  her  proposal  had  been 
rejected;  or  rather,  is  a  substitute  for 
such  averments.  Clements  v.  Moore,  11 
Ala.  35. 
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§  6.  Evidence. 

§  7.     Character    and    Conduct 

Partiea. 


The 


;   promise     of     the   woma.n   may   be 
proved  by  evidence  of  her  conduct  and 
actions     as   well   as     by   express   words. 
Espy  V.  Jones.  37  Ma.  379. 
§  8.  Damages. 
§  8,    ■         Aggravation  of  Damages. 

Seduction  before  Marriage  Promise. — 
If  seduction  can  ever  be  allowed  to  ag- 
gravate the  damages,  it  is  only  in  those 
cases  where  the  seduction  follows  the 
promise,  and  is  efTected  by  means  of  it. 
A  seduction  before  the  promise  is  not 
admissible  for  that  purpose.  Espy  v. 
Jones,  37  Ala.  379.  26  L.  R.  A.  431;  4 
L.  R.  A.,  N.  S.,  817. 
§  10. Mitigation  of  Damages. 

Criminal  Misconduct  of  Plaintiff. — If  a 
man  promises  to  marry  a  woman  whom 
he  supposes  to  be  modest  and  chaste, 
and    subsequently    discovers    that    she    is 


otherwise,  he  is  justified  in  withdrawing 
from  the  engagement;  but  if  the  criminal 
misconduct  of  the  plaintifl  was  not  only 
known  to  the  defendant  when  he  made 
the  promise,  but  had  been  encouraged 
and  participated  in  by  him,  he  will  not 
be  heard  to  urge  such  misconduct  in  mit- 
igation of  the  damages.  Espy  v.  Jones, 
37  Ala.  379. 
I  Subsequent  OSer  of  Maimge. — An  of- 
'  fer  of  marriage  subsequent  to  the  breach 
may  be  considered  in  mitigation  of  dam- 
ages. Kelly  '.:  Renfro.  9  Ala.  325.  41  L. 
R.  A.,  N.  S.,  8S1. 

S    11.   Trial. 

§   IS.  InstnKtions. 

It  is  error  to  charge  that,  if  there  was 
a  promise  to  marry,  and  breach  of  that 
promise  by  defendant,  the  jury  must  find 
for  plaintiff,  without  regard  to  any  tes- 
timony that  had  been  introduced  tend- 
ing'to  justify  the  breach.     Espy  v.  Jones, 

37    Ala.   379. 


BREACH  OF  THE  PEACE. 

§  1.  Nature  and  Elements  of  Offenses. 

§  2.  Indictment.  Infonnation,  or  Complaint. 

§  3.  Requisites  and  Sufficiency. 

§  4.  Issues,  Proof,  and  Variance. 

§  5.  Security  to  Keep  the  Peace. 

§  6.  Grounds  for  Requiring, 

§  7.  Review. 

§  8.  Liabilities  on  Bonds, 


Cross  References. 

See,  generally,  the  titles  AFFRAY;  ASSAULT  AND  BATTERY;  DISOR- 
DERLY CONDUCT;  DISTURBANCE  OF  PUBLIC  ASSF.MBLAGE;  DUEL- 
ING; FORCIBLE  ENTRY  AND  DETAINER;  PRIZE  FIGHTING;  RIOT;  UN- 
LAWFUL ASSEMBLY;  WEAPONS, 

As  to  homicide  committed  in  pre'serving  the  peace,  see  the  title  HOMICIDE. 
As  to  insults  leading  to  breach  of  the  peace  as  being  lihel.  see  the  title  LIBEL  AND 
SLANDER.  As  to  the  carrying  of  shooting  weapons  or  firearms  as  a  breach  of 
the  peace,  see  the  title  WEAPONS.  As  to  pointing  weapon  at  another  as  being  a 
breach  of  the  peace,  see  the  title  WEAPONS. 


§    1.    Nature  and  Elements  of  Offenses. 

Sending  a  Threatening  or  Abusive  Let- 
ter.—Within  Code  1907,  §  6218,  making 
it  an  offense  to  send  a  threatening  or 
abusive    letter,    which    may    tend    to    pro- 


voke a  breach  of  the  peace,  a  letter  is 
"abusive"  which  is  offensive,  and  charges 
the  sendee  with  a  degradation  of  char- 
acter, or  a  moral  obliquity;  as  is  a  let- 
ter calling  the  attention     to     an  unpaid 
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bill,  stating  that,  if  the  sendee  knew  how 
contemptible  he  appeared  in  the  matter, 
he  would  pay  the  bill  at  once,  and  that, 
if  he  did  not  pay  it  in  a  short  time,  the 
sender  would  have  to  proceed  in  some 
way  to  collect  it,  and  concluding,  "I 
know  how  worthless  and  contemptible 
you  are,  but  this  is  news  to  you."  Peters 
V.  State,  51  So.  953,  166  Ala.  35. 

Disorderly  Language  as  Disturbance 
of  Peace. — A  conviction,  under  a  statute 
making  it  unlawful  for  any  person  to 
disturb  the  peace  of  others  by  violent, 
offensive,  or  boisterous  conduct  or  car- 
riage, or  by  profane,  obscene,  or  of- 
fensive language,  can  not  be  sustained 
upon  the  testimony  of  one  witness,  that 
her  family  lived  in  the  same  house  with 
defendant's  family,  in  an  adjoining  room, 
and  that  she  heard  the  defendant  in  his 
own  room  quarreling  with  his  wife,  that 
he  was  not  talking  very  loud,  and  she 
heard  no  Cursing  or  swearing,  but  that 
the  father  of  the  witness  was  sick  and  Ihe 
talking  disturbed  him.  Ellis  v.  Pratt 
City,  113  Ala.  541,  31  So.  306,  cited  in 
note  in  33  L.  R.  A.,  N.  S.,  508. 

Threatening  to  Commit  a  Breach  of 
the  Peace.— Code,  §  S163,  et  seq..  author- 
izes a  magistrate  to  issue  a  warrant  for 
the  arrest  of  one  who  has  threatened  or 
is  about  to  commit  an  offense  on  the 
person  or  property  of  another,  and  pro- 
vides that,  if  there  is  reason  to  fear  the 
commission  of  such  offense,  defendant 
must  give  security  to  keep  Ihe  peace. 
Held,  not  to  make  threatening  a  breach 
of  the  peace  an  offense,  and  that  a  war- 
rant of  arrest  reciting  that  complaint  had 
been  made  that  the  offense  of  threaten- 
ing a  breach  of  Ihe  peace  had  been  com- 
mitted, and  charging  a  person  named 
with  the  commission  of  such  offense,  was 
void  on  its  face.  Howard  v.  State,  25  So. 
1000,  121  Ala.  31. 

§    S.    Indictment,     Information,  or  Com- 
plaint. 
§    3.   Requisites  and  SufBciency. 

An  indictment  under  Code  1907,  g  631S. 


making  it  an  offense  to  send  a  threaten- 
ing or  abusive  letter,  which  "may  tend" 
to  provoke  a  breach  of  the  peace,  is  suffi- 
cient in  charging  the  sending  of  a  threat- 
ening and  abusive  letter,  which  "tended" 
to  provoke  a  breach  of  the  peace.  Peters 
V.  Stale,  51  So.  953.  166  Ala.  35.  Sec 
Johnson  v.  State,  153  Ala.  46,  48,  44  So. 
670. 

%  4.  Issues,  Proof,  and  Variance. 

A  conviction  under  Code  1907,  §  6S18. 
of  sending  a  threatening  or  abusive  let- 
ter, may  be  had  under  an  indictment 
charging  the  sending  of  it  to  C,  on  proof 
that  it  was  sent  to  C,  &  Co.,  and  that  C. 
did  business  under  the  name  of  C.  &  Co., 
Peters  v.   State,  51   So.  953,   166  Ala.  35. 

§   5.   Security  to  Keep  the  Peace. 
§  6.  Grounds  for  Requiring. 

In  a  proceeding  under  Code  1907,  §§ 
and  consequently  that  C.  &  Co.  was  C 
7530-7540.  to  keep  the  peace,  all  that  the 
affidavit  need  show  is  that  defendant  has 
threatened  or  is  about  to  commit  an 
offense  against  the  person  or  property 
of  another;  and  an  affidavit  charging  a 
threat  to  kill  a  specified  person  is  suffi- 
cient to  sustain  a  warrant.  Cox  v.  State, 
47  So.  1025,  157  Ala.  1. 
§   7.   Review. 

A  probate  judge  has  no  jurisdiction,  on 
habeas  corpus  or  otherwise,  to  revise  an 
order  of  a  justice  of  the  peace  requiring 
a  party  to  give  security  to  keep  the  peace 
and  directing  his  imprisonment  until  such 
security  is  given.  An  appeal  to  the  cir- 
cuit court  is  the  only  mode  of  revising 
the  action  of  the  justice.  Ex  parte  Co- 
burn,  38  Ala,  237;  Tomlin  v.  State,  19 
Ala.  9. 
§    8.   Liabilities  on  Bonds. 

The  circuit  court  may  render  judgment 
for  costs  on  the  appeal  bond  against  the 
securities  of  a  party  who  has  appealed 
from  the  order  of  a  justice  of  the  peace, 
requiring  him  to  find  sureties  to  keep  the 
peace.     Tomlin  v.  State,  19  Ala.  9. 


Breach  of  Warranty  of  Covenant. 

See  references  under  BREACH, 
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See  the  t 


BURGLARY;  ESCAPE.    As  to 
attachment,  see  the  titles 


right  Co  break  open  door  in  making 
ATTACHMENT;  EXECUTION. 


BRIBERY. 

§  1.  Nature  and  Elements  of  Offenses. 

^1   (1)  Nature  and  Elements  in  General. 

§  1   (2)  Bribery  of  Jurors  and  Particular  Classes  of  Officers. 
§  2.  Indictment  or  Information. 

§  3.    Requisites  and  Sufficiency. 

§  4.  Evidence. 

§  5.  Presumptions  and  Burden  of  Proof. 

§  6.  Admissibility. 

§  7.  Weight  and  Sufficiency. 

§  8.  Sentence  and  Punishment. 


As    to    bribery   of  i 


Cross  References. 
ers  or  officers  of  election,  see  the  title  ELECTION^.     As 
r  of  office,  see  the  title  EXTORTION.     As  to  impeachment 
;  for  bribery,   see  the   title   OFFICERS,  and  titles  of  partic- 


§  1.    Nature  and  Elements  of  OffensCB. 
§  1  (1)  Nature  and  Elements  in  General. 

To  perfect  the  crime  of  bribery,  there 
must  be  an  acceptance  of  the  promise,  or 
gift,  either  express,  or  implied.  Barefield 
V.  State,  14  Ala.  603,  606. 

A  mere  offer,  which  is  rejected,  does 
not  constitute  a  promise  or  gift  under  the 
statute.      Bare6eld   v.    State,    U   Ala.   603. 

"An  offer  to  bribe  a  judicial  officer,  is 
a  high  offense  at  the  common  law,  and 
one  that  deserves  severe  punishment.  It 
is  an  attempt  to  corrupt  the  fountain  of 
justice,  and  to  pervert  the  object  and  end 
of  government.  Such  an  offense  was  se- 
verely punished  at  the  common  law,  and 
might  well  have  been  made  a  penitentiary 
crime.  But  we  can  not  come  to  the  con- 
clusion, that  the  statute  intended  to  pun- 
ish by  imprisonment  in  the  penitentiary, 
the  mere  offer  to  bribe."  Barefield  v. 
State,  14  Ala.  603,  605.  See  post,  "Sen- 
tence and  Punishment,"  §  8. 

§    1  (S)  Bribery  of  Jurors  and  Particular 
ClauM  of  Officers. 
A  county  solicitor  is  a  "ministerial  of- 
ficer," within  the  meaning  of  the  statute 


(Rev.  Code,  §  3564)  fixing  the  punish- 
ment for  the  acceptance  of  a  bribe  by 
"any  ministerial  officer  of  any  court." 
Diggs  V.  State,  49  Ala.  311. 

Under  Code  1B76,  g  4118.  making  it 
bribery  to  offer  a  juror  "any  gift,  gratuity, 
or  thing  of  value,"  defendant  can  be  con- 
victed for  offering  to  give  his  tabor  to  a 
juror  "to  chop  cotton  for  a  week."  Ca- 
ruthers  v.  State,  74  Ala.  406. 

Under  the  statute  denouncing  an  offer 
or  promise  made  to  a  juror  with  intent 
"to  bias  the  mind  or  influence  the  decis- 
ion of  the  juror,"  the  two  alternative  in- 
tents are  not  to  be  taken  as  the  same 
thing.  White  V.  State,  103  Ala.  72,  16 
So.  63. 

§  S.  Indictment  or  Information. 
§  3. Requisites  and  Sufficiency. 

In  an  indictment  for  bribery,  a  general 
description  of  the  offense  is  all  that  is 
requisite.    Caruthers  v.  State,  74  Ala.  406. 

An  indictment  for  bribery  was  not  de- 
murrable in  failing  to  allege  the  Christian 
name  of  the  officer  corruptly  solicited,  or 
that  his  name  was  to  the  grand  jury  un- 
known.    Roden  v.  State,  6  Ala.  App.  847, 
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69  So.  751,  ciling,  Crittenden  *.  State,  134 
Ala.  146,  33  So.  273;  Knight  v.  State,  152 
Ala.  S6,  44  So.  585;  Thompson  v.  State, 
48  Ala.  165. 

An  indictment  for  offering  to  bribe  a 
juror,  which  alleges  that  the  juror  at  the 
time  was  employed  with  eleven  others  in 
the  trial  of  a  designated  offense,  need  not 
allege  that  he  had  been  summoned,  sworn, 
or  impaneled.  Caruthers  v.  State,  74  Ala. 
406. 
§  C  Evidence. 

§  S.  PrCBUmptioits    and    Burdea    of 

Proof. 

On  an  indictment  for  bribery,  the  bur- 
den is  on  the  state  to  prove  that  the  in- 
tent was  to  influence  the  juror.    White  v. 
State,  103  Ala.  TS,  16  So.  63. 
§  6.  —  AdnuBsibUity. 

The  bribe  money,  when  properly  iden- 
tified, was  admissible  in  evidence  in  a 
bribery  case.  Roden  v.  State,  5  Ala.  App. 
247,  59  So.  751. 

In  a  trial  for  bribing  a  town  marshal 
to  permit  defendant  to  unlawfully  sell  in- 
toxicating liquors,  a  United  States  revenue 
license  issued  to  defendant  was  admissible 
to  show  motive.  Jtoden  v.  State,  5  Ala. 
App.  247,  59  So.  751. 

In  a  trial  for  bribing  a  town  marshal, 
the  marshal's  testimony  that  he  turned 
the  bribe  money  over  to  the  city  attorney 
was  admissible  to  show  the  connection  be- 
tween his  testimony  and  that  of  another 
witness,  identifying  the  money  subse- 
quently introduced  in  evidence.  Roden  v. 
State,  5  Ala.  App.  247,  59  So.  751. 

To  disprove  corrupt  intent,  on  the  charge 
of  bribery,  defendant  may  show  that  he 
was  drunk,  and  therewith  any  other  facts 
going  to  show  that  he  did  not  know  what 
be  was  doing,  but  can  not  offer  a  witness 
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to  testify  that  he  was  so  drunk  as  not  to 
know  what  he  was  doing.  White  v.  State, 
103  Ala.  72,  16  So.  63,  citing  Chatham  v. 
State,  92  Ala.  47,  9  So.  607;  King  v.  State, 
90  Ala.  613,  S  So.  856;  Armor  v.  State.  63 
Ala.  173. 

Where,  on  trial  for  offering  to  bribe  a 
juror,  it  appeared  that  the  offer  was  in 
writing,  signed  "Carethers,"  while  de- 
fendant's name  was  "Caruthers,"  it  was 
proper  to  allow  the  writing  to  go  to  the 
jury,  though  it  was  not  addressed  to  the 
juror  who,  it  was  alleged,  was  sought  to 
be  bribed.  Caruthers  *.  State,  74  Ala. 
406. 

On  indictment  for  offer  to  bribe  a  ju- 
ror, where  the  defense  is  intoxication,  the 
person  to  whom  the  offer  is  alleged  to 
have  been  made,  having  known  defendant 
many  years,  may  testify  that  he  thinks 
that  defendant  was  talking  with  his  usual 
intelligence;  that  that  is  his  recollection. 
White  V.  State,  103  Ala.  73,  16  So.  63. 
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-  Weight  and  Sufficiency. 


An  indictment  of  defendant  for  a  cer- 
tain crime,  with  the  docket  and  entries, 
is  competent,  on  an  indictment  for  offer 
to  bribe  a  juror,  to  show  that  the  offer 
had  relation  to  said  case  then  pending. 
White  V.  State,  103  Ala.  72,  16  So.  63. 

§  8.  Sentence  and  Punishment. 

An  offer  to  bribe  a  justice  of  the  peace 
corruptly  to  decide  a  cause  not  then  pend- 
ing, but  afterwards  to  be  instituted  be- 
fore him,  the  bribe  not  being  accepted 
or  the  suit  instituted,  though  indictable 
at  common  law,  is  not  punishable  by  con- 
finement in  the  penitentiary,  under  the 
statute  of  Alabama.  Barefield  v.  State,  14 
Ala.  603.  See  ante,  "Nature  and  Ele- 
ments in  General,"  §  1  (1). 
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BRIDGES. 

I.  Establishment,  Oonstruction,  and  Maintenance. 

§     1.  Riglit  to  Establish  and  Mainiain  in  General 
§     2.  Character  of  Bridge  as  Highway. 
§     3.  Constitutional  and  Statutory  Provisions. 
§     4-  Establishment  by  i'ublic  Anthorities. 

§     5.  Contribution  to  Expenses. 

§     6.  Taxes  and  Assessments. 

§     7'.  Bridge  Companies. 

§     8.  — —  Franchises,  ['rivileges,  and  Powers. 

§     9.  Construction. 

§  9  (1 )  Contracts — In  General. 

§  9  (2)  Perfonnance  or  Breach  of  Contrail 

§  9  (3)  Actions. 
§  10.  Maintenance  and  Repair. 

§  10  fl»  Comities. 

§  10  1 2 )  Contracts  and  Bonds. 

§   10   (3)   Judicial  Supervision. 
§  11.  Rebuilding  after  Destruction. 
§  12.  Injuries  to  Bridges,  Approaches,  or  .\ppliances. 
§  13.  Offenses  Incident  to  Construction  and  Maintenance. 

n.  Regulation  and  Use  for  Travel. 

§  14,  Statutory  and  Municipal  Regulations. 

§  15.  Licenses  and  Taxes. 

§  16.  ilode  and  Purposes  of  Use. 

§  17.  Tolls. 

§  18.  Liabilities  for  Injuries. 

§  19.  Care  Required  of  Bridge  Companies  and  Proprietors. 

§  20.  Care  Required  and  Liability  of  Public  Authorities  in  General. 

§  21.  Statutory  Provisions  as  to  Liabilities  of  Municipalities  and 

Officers. 
§  22.  Duty  and  Ability  to  Repair. 

§  22  (1)  In  General. 

§  22  (2)   Bridges  Erected  by  Railroad  Companies. 

§  22  (3)   Liability  as  between  Contractor  and  County, 

§  23.  Notice  of  Defects  or  Obstructions. 

§  24.  Proxiinate  Cause  of  Injury. 

§  25.  Contributory  Negligence  of  Person  Injured. 

§  26.  Notice  of  Claim  for  Injury. 

§  27.  Actions  for  Injuries. 

§  27    (1)   Pleading. 

§  27  (2)  Damages- 

§  27  (3)  Questions  for  Jury.  ' 
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§  27  (4)  Notice  of  Defects. 

§  27  (5)  Instructions, 

§  27  (6)  Verdict,  Findings,  and  Judgment. 


Cross  Refer 

See,  generally,  the  titles  CANALS;  COUNTIES;  DRAINS;  EMINENT  DO- 
MAIN; HIGHWAYS;  MUNICIPAL  CORPORATIONS;  RAILROADS;  STAT- 
UTES; TAXATION;  TURNPIKES  AND  TOLLROADS. 

As  to  injuries  to  passenger  as  result  of  defect  in  bridge  on  station  premises,  see 
the  title  CARRIERS.  As  to  special  or  Ipcal  laws  for  establishment  and  regulation 
of  bridges,  see  the  title  STATUTES.  As  to  authority  of  legislature  to  authorize 
the  erection  of  bridges  for  public  use,  see  the  title  CONSTITUTIONAL  LAW. 
As  to  violation  of  rights  of  ferry  owner  by  the  erection  of  a  toll  bridge,  sec  the 
title  CONSTITUTIONAL  LAW.  As  to  constitutionality  of  law  making  it  a  mis- 
demeanor for  a  contractor  to  neglect  to  repair  a  public  bridge,  see  the  title  CON- 
STITUTIONAL LAW.  As  to  rights  in  and  use  of  bridges  by  street  railroad  com- 
panies, see  the  title  STREET  RAILROADS.  As  to  power  of  state  to  tax  bridge 
over  navigable  stream,  see  the  title  TAXATION.  As  to  power  of  bridge  company 
to  contract  in  behalf  of  count,  see  the  title  COUNTIES.  As  to  bridges  over  turn- 
pikes, see  the  title  TURNPIKES  AND  TOLLROADS.  As  to  process  to  compel 
construction  of  bridges,  see  the  title  MANDAMUS.  As  to  localion  of  township 
road  over  approach  to  county  bridge,  see  the  title  HIGHWAYS.  As  to  easement 
over  land  under  bridge,  see  the  title  EASEMENTS.  As  to  delegation  of  power 
of  eminent  domain  to  bridge  companies,  see  the  title  EMINENT  DOMAIN.  As 
to  contracts  for  use  of  bridge  for  railroad  purposes,  see  the  title  RAILROADS. 
As  to  construction  and  maintenance  of  bridge  over  drains,  see  the  title  DRAINS. 
As  to  construction  and  maintenance  of  bridges  over  canals,  see  the  title  CANALS. 
As  to  construction  and  maintenance  of  bridges  as  taking  property  without  due 
process  of  law,  see  the  title  CONSTITUTIONAL  LAW.  As  to  condemnation  of 
property  for  bridge  as  taking  for  public  use,  see  the  title  EMINENT  DOMAIN. 
As  to  collision  of  vessel  with  bridge,  see  the  title  SHIPPING.  As  to  bridges  at 
railroad  crossings,  see  the  title  RAILROADS.  As  to  measure  of  damages  to  vessel 
in  collision  with  drawbridge,  see  the  title  NAVIGABLE  WATERS.  As  to  con- 
struction of  statutes  relating  to  bridges,  see  the  title  STATUTES.  As  to  obstruc- 
tion of  navigation  as  the  result  of  the  negligent  operation  of  a  drawbridge,  see  the 
title  NAVIGABLE  WATERS.  As  to  licensing  of  a  bridge,  the  upper  part  of 
which  is  used  by  a  railroad,  see  the  titles  LICENSES;  RAILROADS.  As  to 
licensing  of  a  toll  bridge  on  a  railroad's  right  of  way,  see  the  title  RAILROADS. 
As  to  taxation  of  bridge  used  by  trains  engaged  in  interstate  commerce,  see  the 
titles  COMMERCE;  TAXATION.  As  to  authority  of  county  commissioners  to 
levy  a  special  tax  to  build  and  repair  bridges,  see  the  title  CONSTITUTIONAL 
LAW.  As  to  liability  of  county  for  injuries  resulting  from  a  failure  to  keep  roads 
and  bridges  in  repair,  see  the  titles  COUNTIES;  HIGHWAYS. 


I.      ESTABLISHMENT,      CONSTRUC- 
TION,   AND    MAINTENANCE. 

%    1.    Right  to  Establish  and  Maintain  in 
General. 
"The  laying  off,  regulating,  and  keep- 
ing   in    repair,    roads,    highways,    bridges 
and  ferries,  for  the  public  use  and  con- 

the  supreme  authority  of  the  state,  coeval 
2  Ala  Dig — 33 


with  the  institution  of  civil  society,  and 
indispensable  to  the  free 
social  and  commercial 
is  a  part  of  the  eminent  domain,  and  as 
such  is  treated  by  all  writers  on  Public 
Law.  Our  legislature,  in  the  exercise  of 
this  authority,  have  delegated  to  the 
Judge  of  the  county  court  and  commis- 
sioners of  roads  in  each  county  tn  this 
state,  the  power  to  lay  out  public  roads. 
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to  discontinue  and  alter  the  same,  when 
found  useless,  so  as  to  make  them  more 
useful  (Aik.  Dig.  358)— to  establish  fi 
ries,  by  granting  licenses  to  individuals 
under  certain  regulations  (Aik.  Dig.  363); 
and  Co  erect  free  bridges,  under  the  di- 
rection of  the  overseers,  or  to  grant  li- 
censes for  loll  bridges  to  individuals,  un- 
der certain  regulations.  If  the  county 
court  could  then,  have  authorized  the 
erection  of  a  bridge  under  the  general 
road  laws,  it  is  not  perceived  that  the 
legislature,  who  have  invested  the  county 
court  with  this  discretion,  are  prohibited 
from  making  the  grant  directly."  Dyi 
V.  Tuskaloosa  Bridge  Co.,  2  Port.  296. 

Establishing  a  Private  Bridge. — Under 
the  proviso  to  the  first  section  of  Ihe 
of  1839,  relative  to  the  establishment  of 
toll  bridges,  etc.,  any  person  may  estab' 
lish  a  private  bridge.  Harrell  v.  Ells- 
worth, 17  Ala.  576. 

Nature  and  Use  of  Bridge.— "But 
whether  a  bridge  or  a  ferry,  it  must  be  a 
private  one,  that  is  to  say,  it  must  be 
limited  to  his  own  use.  To  this  extent 
he  may  draw  away  the  business  and  prop- 
erty of  an  established  bridge,  but  no 
further.  If  he  permits  travelers,  etc.,  to 
pass  by  his  road  and  bridge,  that  would 
otherwise  cross  the  established  bridge,  it 
is  a  violation  of  the  law  and  of  the  rights 
of  the  proprietor  of  the  established 
bridge,  and  he  is  responsible  for  it,  be- 
cause no  such  thing  was  intended.  He 
must  use  his  private  bridge  so  as  noi  to 
injure  others.  The  legislature  has  not 
indicated  an  intention,  however,  to  limit 
his  own  use  of  such  private  ferry  or 
bridge,  and  we  can  not  do  so,"  Harrell 
f.  Ellsworth,  17  Ala.  576,  584. 

§    a.  Character  of  Bridge  aa  Highway. 

A  public  bridge  is  a  part  of  the  public 
road  on  which  it  is  located.  Pickens 
County  V.  Greene  County,  171  Ala.  377, 
fi4  So.  998. 

When  Bridge  Becomes  Part  of  Public 
Highway. — As  soon  as  the  free  bridge  or 
free  causeway  was  finished  and  received 
by  the  commissioners  court  and  opened 
■for  travel  over  them,  they  became  a  part 
of  the  public  highways  of  the  state,  which 
.  passed  at  once  under  the  care  and  super- 
vision of  the  overseer  of  public  roads  of 
s  in  which  they  might  lie.  Rev. 
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Code,   1341;    Clay's   Digest,  p.  513,   §  21, 
Barbour  County  *,  Horn.  48  Ala.  566,  573. 

§    3.    Constitutiona]  and    Statutory    Pro- 


The  fifth  section  of  the  act  of  183fl, 
which  provides  that  no  licensed  toll 
bridge  or  ferry  shall  be  established  on 
the  same  water  course,  within  two  miles, 
by  water,  of  any  toll  bridge  or  ferry  al- 
ready established,  was  intended  to  limit 
the  power  of  the  commissioners'  court, 
and  not  to  enlarge  the  privilege  of  wrong- 
doers to  erect  bridges  without  authority 
beyond  the  prescribed  limits.  Harrell  v. 
Ellsworth,  17  Ala,  676. 

Authority  of  Commiasioncrs'  Court  to 
Establish  Free  Bridges.— "Code  1B96,  S 
957,  confers  on  commissioners'  court 
original  jurisdiction  to  establish,  change, 
or  discontinue  bridges  wilhin  the  county, 
in  conformity  with  the  provisions  of  the 
Code.  I  2498  invests  it  with  authority  to 
establish  free  bridges,  without  expressly 
confining  them  to  public  highways." 
Barks  v.  Jefferson  County,  24  So.  505.  llfl 
Ala,  6CK1. 

g  4.  Establishment  by  Public  Authorities. 
§  5. Contribution  to  Expenses. 

Section  3025  provides  that  whenever  a 
bridge  on  the  line  between  two  counties 
is  necessary,  and  the  work  is  too  great  to 
be  done  by  the  overseers,  the  same  must 
be  built  at  the  joint  expense  of  such 
counties.  Held,  that  the  court  of  county 
commissioners  of  one  county  can  not 
without  the  concurrence  of  the  court  of 
another  county  make  the  latter  county 
liable  for  the  expense  of  erecting  a  bridge 
on  the  line  of  the  two  counties,  for  a 
bridge  becomes  necessary  within  ihe 
meaning  of  this  act  only  when  it  has  been 
declared  so  by  the  concurring  judgment 
of  the  commissioners'  courts  of  both 
counties.  Pickens  County  v.  Greene 
County,  171  Ala.  377,  54  So.  998. 
§  8.  —  Taxes  and  Assessments. 

Power  of  Cotmty  to  Levy  Special  Tax. 
-Under  the  constitution  1875,  art.  10,  § 
5,  it  is  clear  that  no  county  could  levy  in 
any  one  year  a  greater  rate  of  taxation 
on  the  value  of  property  therein  than  one- 
half  of  one  per  centum,  except  to  pay 
past  debts  and  for  public  buildings  and 
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bridges;  and  that  a  county  could  not  levy 
a  special  tax  for  any  purpose  other  than 
those  expressed  in  the  proviso  of  said  g 
S,  it  such  special  tax  together  with  the 
tax  for  general  purposes  exceeded  one- 
half  of  one  per  cent.  Binningham  Mineral 
R.  Co.  V.  Tuscaloosa  County,  137  Ala. 
260,  34  So.  9S1,  952,  citing  Garland  v. 
Board  of  Revenue,  87  Ala.  223,  227,  6  So. 
40S;  Hare  v.  Kennerly,  B3  Ala.  608,  3  So. 
683;  Keene  v.  Jefferson  County,  13S  Ala. 
46S,  33  So.  435. 

Curative  Act  Validating  an  Increased 
l«vy.— Act  Feb.  31,  18BB  (Acts  1B9S-99, 
p.  1212),  authorized  the  county  commis- 
sioners' court  to  levy  a  special  bridge 
tax,  not  to  exceed  one-tenth  of  1  per  cent, 
under  which  such  court  in  June,  1900, 
levied  a  tax  of  one-fourth  of  1  per  cent 
for  county  buildings  and  bridge  purposes, 
after  which  Act  Feb.  37,  1901  (Acta  1900- 
01,  p.  13GS),  was  passed,  repealing  the  act 
of  1S99  limiting  the  bridge  tax  rate,  and 
Act  March  1,  1901,  was  passed,  being  an 
act  to  ratify  and  confirm  a  levy  of  taxes 
by  the  commissioners'  court  of  T.  county 
for  the  purpose  of  building  necessary 
public  bridges,  and  paying  interest  on 
bridge  bonds  and  other  bonded  indebted- 
ness of  the  county,  which  attempted  to 
validate  such  levy.  Held,  that  the  con- 
stitutional provision  authorizing  a  special 
tax  for  bridge  purposes  was  limited  to 
levies  for  the  payment  of  past  debts  for 
public  buildings  and  bridges,  and  hence 
the  curative  act  of  March  1st,  purporting 
to  validate  an  increased  levy  to  pay  a 
contemplated  future  indebtedness,  was 
void.  Birmingham  Mineral  R.  Co,  v. 
Tuscaloosa  County,  34  So.  951,  137  Ala. 
360. 

Using  Tax  Honey  to  Improve  Public 
Roads. — Pamph.  Acts  1896-97,  pp.  1328- 
1336,  providing  that  no  part  of  the  county 
revenues  levied  for  general  purposes  shall 
be  used  in  building  bridges,  and  re<iuir- 
ing  the  county  commissioners  annually 
to  levy  a  special  tax  not  exceeding  one- 
tenth  of  one  per  centum,  to  be  used  in 
building  and  repairing  bridges,  and  au- 
thorizing the  setting  apart  of  a  sum  out 
of  the  taxes  levied  for  general  purposes 
to  be  applied  to  the  improvement  of  pub- 
lic roads,  does  not  violate  Const.,  art.  11, 
,  5  5,  providing  that  no  county  shall  be  au- 
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thorized  to  levy  a  greater  rate  of  taxa- 
tion in  any  one  year  than  one-half  of  1 
per  cent.  State  *.  Street,  23  So.  807,  117 
Ala.  203. 

Levy  of  Special  Tax  for  Erection  of  ' 
Railroad  Bridge. — Const.,  art.  11,  g  B,  de- 
clares that  no  county  shall  be  authorized 
to  levy  a  larger  rate  of  taxation  in  any 
one  year,  on  the  value  of  the  taxable 
property  therein,  than  one-half  of  1  per 
centum,  except  that  they  may  be  author- 
ized to  levy  special  taxes  for  the  erection 
of  necessary  bridges.  Held,  that  a  rail- 
road bridge  lo  be  used  by  a  corporation 
distinct  from  the  county  does  not  come 
within  the  class  of  bridges  mentioned, 
and  the  act  is  unconstitutional  in  so  far 
as  it  authorizes  the  levy  of  a  special  tax 
for  the  erection  of  such  bridge.  Garland 
V.  Board  of  Revenue,  87  Ala.  323,  6  So. 
402. 

§  7.  Bridge  Companies. 
§  8. Franchises,  Privileges,  and  Pow- 
ers. 

Authorizing  Erection  of  Tcdl  Bridges. 
—The  legislature  has  the  same  right  to 
authorize  the  erection  of  toll  bridges 
which  it  has  vested  in  the  county  courts. 
Dyer  v.  Tuskaloosa  Bridge  Co.,  2  Port. 
296,  cited  in  Columbus  v.  Rodgers,  10  Ala. 
37,  49;  Ex  parte  Tate,  39  Ala.  2S4.  267; 
Alabama,  etc.,  R.  Co,  v.  Kenney,  39  Ala. 
307,  311. 

Who  May  Object  to  Breach  of  Condi- 
tion— IndividuaL — Where  the  commis- 
sioners grant  to  a  party  a  license  to  es- 
tablish a  toll  bridge  on  a  condition  to  be 
performed,  and  he  is  in  possession  of  the 
privilege,  his  right  to  its  enjoyment  can 
not  be  called  in  question  by  an  individual 
on  the  ground  of  his  failure  to  perform 
the  condition.  Such  a  power  belongs  ex- 
clusively to  the  commissioners'  court 
Harrell  v.  Ellsworth,  17  Ala.  576. 

Act  Assigning  Right  to  Bnild  Toll 
Bridge.— Act  March  6,  1848,  assigning  to 
Jacob  Maberry  the  right  to  build  a  toll 
bridge  formerly  conferred  by  an  act  to 
the  Cenlreville  Bridge  Company,  gave  to 
such  Maberry  the  rights  of  such  com- 
pany, free  from  all  liability  to  forfeiture 
for  any  previous  act  or  omission  of  the 
company.  Slate  v.  Centreville  Bridge 
Co.,  18  Ala.  678. 
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Power  to  Take  Guaranty  by  Bond  or 
Otherwise. — Under  the  authority  to  al- 
low or  license  the  estabtishment  of  toll 
bridges  and  toll  causeways,  the  power  is 
also  given  to  take  a  guaranty  by  bond  or 
otherwise,  that  the  same  shall  continue 
safe  for  the  passage  of  travelers  and 
other  persons  for  a  Stipulated  time.  Bar- 
bour County  V.  Horn,  48  Ala.  566,  873. 
Clay's  Digest,  p.  S13,  §  26. 
§  B.  ConBtniction. 
§  9  <l)  Contracts — In  General. 

Bond  Made  Payable  to  Probate  Judge. 
— If  a  bridge  is  built  under  a  contract 
with  the  court  of  county  commissioners, 
and  a  guaranty  bond  is  executed  by  the 
contractor,  pursuant  to  a  requirement  of 
the  court  the  bond  is  not  void  because 
it  was  made  payable  to  the  "judge  of  the 
probate  court  and  his  successors  in  of- 
fice."    Barbour  County  v.  Horn.  H  Ala. 

114. 

As  to  liability  of  county  tor  injuries 
when  no  bond  taken,  see  post,  "Liability 
as  between  Contractor  and  County."  § 
22  (3). 

g  8  (8)  Performance    or    Breach    ol 

Contract 

Evidence  Showing  Carelessneu  in 
ConBtniction. — In  an  action  to  cancel 
county  warrants  for  the  cost  of  a  bridge, 
evidence  held  to  show  that  sand  was  re- 
moved from  inside  the  casing  for  the 
principal  pier  of  the  bridge,  and  that  it 
should  have  been  removed  in  a  workman- 
like construction  of  the  bridge.  Converse 
Bridge   Co.  v.    Geneva   County,   168  Ala. 

432,   S3    So.    196. 

Bound  to  Procure  Solid  Foundation  for 
Pier. — Contractors  who  agreed  to  build 
a  bridge  in  a  workmanlike  manner  at  a 
particular  location  were  bound  to  pro- 
cure a  solid  foundation  for  the  principal 
pier,  though  they  might  thereby  have 
been  deprived  of  all  profit  or  have  sus- 
tained a  loss,  and  even  if  the  location  of 
the  bridge  was  selected  by  the  company. 
Converse  Bridge  Co.  v.  Geneva  County, 
168  Ala.  432,  53  So.  196. 
§  9  (S)  Actions. 

SufBciency  of  Evidence  —  Causes  of 
Bridge  Collapse.— In  an  action  to  cancel 
county  warrants  for  the  cost  of  a  bridge, 
and  to  recover  payments  made,  evidence 
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held  insufficient  to  show  that  the  fall  of 
the  bridge  was  caused  by  cross-currents 
or  by  an  unusual  freshet,  causing  logs  to 
strike  against  the  principal  pier.  Con- 
verse Bridge  Co.  v.  Geneva  County,  168 
Ala.  432,  S3  So.  196. 

In  an  action  to  cancel  warrants  for 
the  cost  of  a  bridge,  and  to  recover  pay- 
ments thereon,  evidence  held  insufficient 
to  show  that  the  principal  pier  rested  on 
a  part  of  a  fallen  pier,  causing  the  new 
pier  to  lean  upstream.  Converse  Bridge 
Co.  *.  Geneva  County,  168  Ala.  432,  S3 
So.  196. 

§  10.  Maintenance  and  Repair. 
§  10  <1)  ConntieB. 

As  to  the  liability  of  a  county  for  inju- 
ries from  defective  bridges,  see  post, 
"Care  Required  and  Liability  of  Public 
Authorities  in  General,"  §  20. 

Duty  of  County  as  to  Public  Roads  or 
Bridges.— There  is  no  general  law  of  this 
state  requiring  counties  of  the  state  to 
keep  the  public  roads,  or  bridges  in  the 
public  roads,  in  safe  repair,  and  this  is 
not  a  duty  incident  to  the  authority 
granted  in  the  charter  of  their  corpora- 
tion. Covington  County  v.  Kinney,  45 
Ala.  176;  Sims  v.  Butler  County,  49  Ala, 
110,  114. 
S  10  (3)  Contracts  and  Bonds. 

Authority  of  County  to  Sue  on  Bond 
of  Contractor. — The  authority  of  a 
county  to  sue  on  the  bond  of  a  contractor, 
the  condition  of  the  bond  being  that  a 
bridge  built  by  him  shall  be  kept  in  good 
repair  for  five  years,  and  the  authority  to 
take  all  preliminary  steps  necessary 
thereto,  is  an  implied  incident  of  the 
contract,  and  of  general  statutory  powers 
conferred  on  counties  as  bodies  corpo- 
rate in  any  court  of  record.  Code.  S§  886, 
1457;  James  v.  Conecuh  County.  79  Ala. 
304;  Meriwether  v.  Lowndes  County,  89 
Ala.  362,  7  So.  198,  199. 

Action  on  Bond  of  Contractor  in  Name 
of  County.— Under  Code,  §  1693,  provid- 
ing that  when  a  bridge  which  has  been 
erected  by  contract  with  county  commis- 
sioners, and  a  bond  taken  from  the 
builder  conditioned  to  keep  it  in  repair 
for  a  stipulated  period,  becomes  unsafe, 
the  commissioners  shall,  upon  the  facts 
being  made  known   to  them   by  a  free- 
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holder  of  the  county,  notify  the  builder 
to  repair  it,  the  commissioners  may  main- 
tain an  action  on  the  bond  in  the  name 
of  the  county  without  previous  informa- 
tion by  a  freeholder.  James  v.  Conecuh 
County,  79  Ala.  304. 

Measure  of  Damages. — In  an  action  on 
a  bond  given  by  a  bridge  contractor  un- 
der Code,  g§  169S,  1693,  conditioned  to 
keep  the  bridge  in  repair  for  a  stipulated 
period,  the  measure  of  damages  is  the 
reasonable  cost  of  making  necessary  re- 
pairs during  the  period  covered  by  the 
bond.  James  v.  Conecuh  County,  79  Ala. 
304. 

Condition  of  Bond  Not  Altered  by 
Flood. — Where  a  contractor  executes  a 
bond  conditioned  that  a  bridge  built  by 
him  shall  be  "kept  in  good  repair,"  and 
shall  "remain  safe  continuously  for  the 
period  of  five  years,  for  the  passage  of 
travelers,"  etc..  and  said  bridge  is  washed 
away  by  flood  within  less  than  five  years, 
an  action  will  lie  on  the  bond  if  the  con- 
tractor refuses  to  rebuild.  Meriwether  v. 
Lowndes  County,  B9  Ala.  362,  T  So.  19S. 

Act  of  God  as  an  Excuse. — There  is  a 
long  line  of  cases,  both  in  England  and 
this  country,  which  settle  the  proposition 
that  an  unconditional  express  covenant  to 
repair  or  keep  in  repair  is  equivalent  to 
t  to  rebuild,  "and  binds  the  cov- 
)  make  good  any  injury  which 
human  power  can  remedy,  even  if  caused 
by  storm,  flood,  fire,  inevitable  accident, 
or  the  act  of  a  stranger;"  and  that,  while 
an  act  of  God  will  excuse  the  nonper- 
formance of  a  duty  created  by  law,  it  will 
not  excuse  a  duty  created  by  contract  to 
keep  a  bridge  in  repair.  Meriwether  c 
Lowndes  County,  89  Ala.  362,  7  So.  198, 
199;  Nave  v.  Berry,  2S  Ala.  382;  Warren 
*.  Wagner.  75  Ala.  188. 

Estoppel  by  Recitals  in  Bond  to  Avoid 
Liability. — Where  the  bond  of  a  con- 
tractor recites  that  the  consideration  paid 
by  the  county  is  both  for  the  work  of 
building  a  bridge  and  for  the  execution 
of  the  bond,  and  one  of  the  undertak- 
ings of  the  bond  is  an  obligation  to  keep 
the  entire  bridge  in  good  repair  for  a 
stipulated  period,  the  obligor  can  not 
avoid  his  liability  to  rebuild  a  certain 
span  because  the  county  furnished  all  the 
materials  for  it,  and  paid  him  an  a 
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tional    sum    of    $2S     for    superintending 
its     erection.     Meriwether     v.     Lowndes 
County,  89  Ala.  362,  7  So.  198. 
§  10  (3)  Judicial  Superviuon. 

"Our  decisions  leave  no  room  to  doubt 
that  the  court  of  county  commissioners, 
in  respect  to  the  establishment,  change, 
or  discontinuance  of  roads,  bridges, 
causeways,  and  ferries  within  its  county 
exercises  for  the  people  of  the  county  a 
legislative,  and  hence  a  discretionary, 
power  in  which  it  is  not  to  be  guided 
alone  by  evidence  produced  according  to 
legal  rules,  but  as  well  by  its  own  knowl- 
edge of  geography  of  the  county,  the 
convenience  and  necessities  of  the  peo- 
ple, and  their  ability  to  meet  the  expendi- 
tures involved.  'No  other  tribunal  can 
intervene  to  revise  or  control  its  action.* 
Commissioners'  Court  v.  Bowie,  34  Ala. 
461;  Commissioners'  Court  v.  Moore,  S3 
Ala.  25;  Askew  v.  Hale  County,  S4  Ala. 
639;  Barks  v.  Jefferson  County,  119  Ala. 
600,  24  So.  505."  Pickens  County  v. 
Greene  County,  171  Ala.  377,  S4  So.  998, 

999. 

§  11.  Rebuilding  after  Destruction. 

As  to  liability  of  contractor  on  bond 
where  bridge  is  destroyed,  see  ante, 
'■Contracts  and  Bonds,"  g  10  (2).  * 

Authority  of  -CommJsfioners'  Court  to 
Compel  Rebuilding  of  Bridge— Notice.— 
Code  Ala.  1886,  §  1457,  which  provides 
that  where  a  bridge  is  guaranteed  by  the 
bond  of  the  bridge  to  stand  for  a  stipu- 
lated period,  and  said  bridge  is  washed 
away,  the  commissioner's  court  shall 
upon  the  fact  being  made  known  to  them 
by  any  freeholder  of  the  county,  notify 
the  contractor  to  rebuild,  and,  in  case  of 
his  refusal  or  neglect  to  do  so  in  a  rea- 
sonable time,  shall  order  suit  to  be 
brought  on  such  bond,  does  not  make  the 
giving  of  such  information  by  freeholder 
a  condition  precedent  to  the  action  of 
the  court  in  giving  notice  to  rebuild,  or 
its  authority  to  order  suit  brought,  but  it 
makes  a  duty,  otherwise  discretionary, 
mandatory  on  the  court.  Meriwether  v. 
Lowndes  County,  89  Ala.  362,  7  So.  198. 
§  13.  Injuries  to  Bridges,  Approaches,  or 
Appliances. 

Who  May  Destroy  Worthless  Bridge. 
— The   worthless   and    decayed   condition 
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of  a  public  bridge,  erected  by  authority 
of  law,  or  the  peril  attending  its  cross- 
ing, will  not  authorize  its  destruction  or 
injury  by  one  not  suffering  particular  an- 
noyance or  injury.  Owens  v.  Slate,  92 
Ala.  400. 

Indictment  for  Destroying  Bridge — 
Sufficiency. — An  indictment,  under  Rev, 
Code,  §  3737,  charging  the  willful  destruc- 
tion or  injury,  otherwise  than  by  burn- 
ing, of  a  designated  public  bridge  erected 
by  authority  of  law  on  a  specified  road, 
need  not  contain  an  averment  of  its  own- 
ership and  value.  Owens  v.  State,  52  Ala. 
400. 


Construction 


§  13.  Offenses  Incident 
and  Maintenance. 
Failure  to  Keep  in  Repair  as  Obatruc- 
tion  of  Public  Road. — Failure  to  keep  in 
repair  a  public  bridge  on  a  public  road 
by  one  charged  with  that  duty  is  not  an 
obstruction  of  the  public  road,  within 
Rev.  Code,  §  1361,  making  such  obstruc- 
tion punishable  as  a  misdemeanor.  Ma- 
lone  V.  State,  SI  Ala.  5S. 

II.    REGULATION    AND     USE     FOR 

TRAVEL. 
§  14.  Statutory    and    Municipal    Regula- 
•       tiong. 

As  to  liability, between"  contractor  and 
municipality,  see  post,  "Liability  as  be- 
tween Contractor  and  County."  §  23  (3). 

Jurisdiction  of  CommiBSionera'  Court 
—A  court  called  the  commissioners' 
court  of  revenues  and  roads  was  estab- 
lished in  ISSI,  and,  among  other  things, 
its  jurisdiction  was  made  to  comprehend 
all  powers  in  relation  to  roads,  bridges, 
highways,  ferries,  and  causeways,  which 
are  at  present,  given  to  and  exercised  by 
the  orphan's  court.  Toulmin's  Laws  of 
Ala.,  p.  SOO,  S§  28,  39,  30.  The  law  of  the 
Code  restricts  the  powers  of  the  com- 
missioners' court  to  contracting  for  the 
building  of  toll  bridges  in  which  a  guar- 
anty is  required  and  none  others.  Code, 
§§  1189,  1191,  1196,  1197;  the  Revised 
Code,  §§  13S1,  1393,  1389,  1390.  Barbour 
County  V.  Horn,  48  Ala.  649. 
§  IS.  Licenses  and  Taxes. 

Bridge  on  Railroad's  Right  of  Way.— 
That  a  toll  bridge  is  on  the  right  of  way 
of  a  railroad  company  does  not  prevent 
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a  license  being  required.     Southern   Ry. 
Co.  V.  Mitchell,  3T  So.  8E,  139  Ala.  flSQ. 

Bridge  Resting  in  Two  Counties. — The 
fact  that  a  bridge  is  in  two  counties  does 
not  affect  the  amount  of  the  tax  The 
state  collects  but  one  license  tax  and  is- 
sues but  one  license,  and  it  is  not  con- 
cerned whether  the  tax  is  paid  in  one 
county  or  the  Other.  Southern  R,  Co.  v. 
Mitchell,  139  Ala.  629,  37  So.  85. 

License  Tax  on  Toll  Bridges  by  Stat< 
Ute.— Acts  1900-01,  p.  8620.  g  17,  subd.  38, 
provides  that  each  toll  bridge  not  within 
two  miles  of  a  town  or  city  of  2,000  in- 
habitants shall  pay  a  license  tax  of  $S, 
that  if  it  is  within  two  miles  of  a  city 
of  2,000  inhabitants  and  less  than  5,000  it 
shall  pay  $S0,  and  if  within  two  miles  of 
a  city  of  5,000  or  more,  $75.  Held,  that 
a  bridge  having  a  city  of  more  than  5,000 
inhabitants  within  two  miles  of  one  end 
and  a  city  of  more  than  2,(H)0,  but  less 
than  5,000,  within  two  miles  of  the  other 
end,  is  liable  to  a  tax  of  $75,  and  not  only 
$50,  on  the  theory,  that  it  is  a  bridge 
within  two  miles  of  a  city  of  2,000  inhab- 
itants and  less  than  9,000.  Southern  R. 
Co.  V.  Mitchell,  37  So.  89,  139  Ala.  639. 
§  It.  Mode  and  Purposes  of  Use. 

Upper  Part  of  Bridge  Used  by  Rail- 
road.— The  fact  that  the  upper  portion 
of  a  bridge  is  used  as  a  railroad  bridge 
does  not  prevent  a  toll  bridge  license  be- 
ing required.  Southern  R.  Co.  v.  Mitch- 
ell, 37  So.  85,  139  Ala.  629. 
§  17.  Tolls. 

Sututes  Granting  the  Power  to  Pre- 
scribe and  Receive  Reasonable  Tolls. — 
Act  Feb.  11,  1893  (Loc.  Laws  1892-93,  p. 
491),  empowering  a  certain  corporation 
to  construct  a  bridge,  and  authorizing  it 
to  "take"  reasonable  tolls,  did  not  grant 
the  power  to  prescribe  tolls,  though  the 
act  was  silent  respecting  the  fixing  of 
tolls  and  there  was  no  express  reserva- 
tion of  the  power  to  the  legislature.  Tal- 
lassee  Falls  Mfg.  Co.  v.  Commissioners' 
Court  of  Tallapoosa  County,  48  So.  394, 
158  Ala.  263. 

Nor  did  Act  Feb.  11,  1893  (Loc.  Laws 
1892-93,  p.  491),  §  2,  empowering  the  cor- 
poration to  establish  all  regulations 
deemed  expedient  for  the  management  of 
traffic  over  the  bridge,  imply  a  grant  of 
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power  to  prescribe  tolls.  Tallassee  Falls 
Mfg.  Co.  V.  Commissioners'  Court,  1S8 
Ala.  263,  48  So.  354. 

Act  Aug.  6,  1907  (Loc.  Laws  1907,  p. 
758),  authoriiing  in  §  1  the  commission- 
ers' court  of  Tallapoosa  county  to  regu- 
late and  fix  the  rate  of  toll  to  be  charged 
by  the  owner  of  a  certain  bridge,  did  not 
confer  on  the  court  the  power  to  deprive 
the  owner  of  the  right  to  receive  reason- 
able tolls.  Tallassee  Falls  Mfg.  Co.  v. 
Commissioners'  Court,  158  Ala.  263,  48 
So.  354. 

Use  by  Travelers  of  Private  Bridge  to 
Escape  Payment  of  Toll. — Equity  will  re- 
strain the  owner  of  a  private  bridge  from 
permitting  travelers  subject  to  the  pay- 
ment of  toll  at  an  established  bridge  to 
pass  over  his  bridge  in  violation  of  the 
rights  of  the  proprietor  of  the  established 
bridge,  and  decree  to  the  latter  a  pecun- 
iary recompense  for  the  losses  thereby 
sustained.     Harrell  v.  Ellsworth,  17  Ala. 

576. 

Indictment  for  Taking  lUegal  Toll- 
Sufficiency. — In  an  indictment  against 
the  keeper  of  a  public  bridge,  for  exact- 
ing illegal  toll  (Code,  §  1199)  there  must 
be  an  averment  that  the  bridge  was  li- 
censed by  the  commissioners'  court  of 
the  county,  and  the  prescribed  rates  of 
toll  must  be  specified.  An  averment  that 
the  bridge  "was  chartered  by  the  com- 
missioners' court"  of  the  county,  and 
that  the  'defendant,  "being  employed  as 
the  keeper  of  said  bridge,  did  demand 
and  collect  from  B.  F.  P.  larger  toll  than 
is  authorized  by  said  charter,"  is  not  suf- 
ficient. Lewis  V.  State,  41  Ala,  414. 
§  18.  Liabilities  for  Injuries. 
§  19. Care  Required  of  Bridge  Com- 
panies and  Proprietors. 

Defective  Bridge  Constructed  by  Ho- 
tel Proprietor  Used  by  Railroad. — Oi 
who,  to  give  access  to  his  .hotel,  Co: 
structs  a  bridge  on  the  land  of  a  railroad 
company,  and  turns  it  over  to  the  c 
pany  for  its  use,  is  not  liable  for  personal 
injuries  caused  by  a  defect  in  the  bridge 
due  to  the  company's  failure  to  repair  it. 
Watscn    V.    Oxanna    Land    Co.,    92    Ala. 

320,   8  So.  770. 

S  90.  Care  Required  and  Liability  of 

Public  Authorities  in  General. 
As  to   presentation   of  claim    for  i 


ries  caused  by  the  falling  of  a  bridge,  as 
a  condition  precedent  to  an  action  against 
county,  see  the  title  COUNTIES.  As  to 
duty  of  county  to  maintain  and  repair 
bridges,  see  ante,  "Counties,"  g  10  (1). 

At  Common  Law. — Neither  municipali- 
ties nor  their  officers  are,  at  common 
law,  liable  for  injuries  to  travelers  result- 
ing from  failure  to  maintain  or  repair 
public  bridges.  Askew  v.  Hale  County, 
54  Ala.  639. 

Exception  —  Public  Bridge  Bnilt  by 
Contract.— There  is  no  statute  in  this 
slate  imposing  a  liability  on  counties  be- 
cause of  injuries  sustained  by  travelers 
from  defects  in  a  highway;  nor  because 
of  injuries  resulting  from  permitting  a 
bridge  to  remain  out  of  repair  except  in 
case  of  a  public  bridge  built  by  contract 
and  a  failure  of  the  commissioner's  court 
to  take  from  the  contractor  a  bond  or 
guaranty;  or  the  expiration  of  the  term 
of  guaranty  before  the  occurrence  of  the 
injury.  Revised  Code,  §  1396;  Askew  v. 
Hale  County,  54  Ala.  639,  643. 

Liability  of  Counties.- Code  Ala.  1886, 
§  1456,  requiring  that  bridges  erected  by 
contract  with  the  county  commissioners, 
shall  "continue  safe  for  the  passage  of 
travelers  and  other  persons;"  that  a  per- 
son injured  by  a  defect  in  such  bridge 
may  sue  on  the  guaranty  of  the  con- 
tractor; and  if  no  guaranty  is  taken  he 
may  "sue  and  recover  damages  of  the 
county,"  makes  the  liability  of  the  county, 
when  no  guaranty  is  taken,  in  all  respects, 
the  same  as  the  contractor's  when  the 
guaranty  is  given.  Lee  County  v.  Yar- 
brough,  85  Ala.  590,  5  So.  341;  Askew  v. 
Hale   County,   54   Ala.   639. 

Rev.  Code,  §  1396,  which  gives  a  right 
of  action  for  injuries  occasioned  by  a  de- 
fect in  a  bridge,  is  applicable  to  a  suit 
therefor  brought  against  a  county,  though 
the  bridge  may  have  been  built  before 
the  passage  of  such  act,  if  the  injury  oc- 
curred thereafter.  Barbour  County  v. 
Horn.  48  Ala.  649. 

Discretion  of  Bridge  Commissioners. — 
"When  a  bridge  becomes  decayed  and 
unfit  for  use.  the  county  commissioners 
may.  by  contract,  erect  a  new  bridge,  and 
by  a  guaranty,  secure  the  county  agaittst 
liability  for  a  time;  or  they  may  under- 
'  take  to  repair  the  existing  decayed  bridge. 
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In  repairing,  they  may  adopt  such  mode 
as  they  deem  advisable — by  contract  or 
otherwise;  but  whatever  mode  be 
adopted,  the  county  is  responsible  for  the 
manner  in  which  the  duty  is  performed." 
Greene  County  f.  Eubanks,  80  Ala.  804, 
307. 

Liability  through  Neglect  of  Road 
Commiuioners. — The  authority  which  the 
court  of  county  commissioners  exercise 
over  the  subject  of  roads  and  bridges  is 
governmental  in  its  character,  and  the 
county  would  not,  upon  common-law 
principles,  be  liable  for  any  injury  which 
might  result  from  the  failure  to  exercise 
that  authority  in  a  manner  the  most  con- 
ducive to  the  safety  of  the  public.  But 
the  legislature  has  unquestionably  the 
power,  to  impose  such  liability;  and  we 
think  they  have  done  so,  to  the  extent 
necessary  to  sustain  the  ruling  of  the 
court  below.  Smoot  v.  Wetumpka,  24 
Ala.  lia;  City  Council  v.  Gilmer,  33  Ala. 
116;  Dargan  v.  Mobile,  31  Ala.  469;  Bar- 
bour County  V.  Brunson,  36  Ala.  362,  367. 

Neceasity  for  Erection  by  County.— 
An  action  does  not  lie  against  a  county, 
to  recover  damages  for  injuries  caused 
by  the  fall  of  a  public  bridge  (Rev.  Code, 
§  1396),  unless  the  bridge  was  erected  by 
contract  with  the  court  of  county  com- 
missioners; the  mere  failure  of  said  court 
to  keep  a  public  bridge  in  repair,  after 
having  intentionally  omitted  to  place  it 
in  any  road  precinct,  and  having  assumed 
jurisdiction  and  control  over  it,  imposes 
no  liability  on  the  county.  Sims  v.  But- 
ler County,  49  Ala.  110. 

In  Alabama,  a  county  is  only  liable  for 
injuries  occurring  from  an  unsafe  bridge, 
when  it  is  a  bridge  erected  by  contract 
with  the  county  commissioners  before  the 
adoption  of  the  Code,  or  a  toll  bridge 
erected  since  under  the  provisions  of  the 
Code.  A  bridge  erected  by  the  citizens 
on  a  public  road,  and  not  under  a  con- 
tract with  the  commissioners'  court,  is 
not  such  a  bridge  as  the  county  is  bound 
to  keep  in  repair  under  the  Code.  Cov- 
ington County  *.  Kinney,  45  Ala.  173. 
§  SI. Statutory  Proviaions  as  to  Li- 
abilities of    Municipalities  and    OfB- 

As  to  liability  of  public  authorities  in 
general,    see    ante,   "Care   Required    and 
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Liabiiily  of  Public  Authorities  in  General," 
S  30. 

Application  of  S  IWS  of  Code. — Section 
1203  of  the  Code,  giving  a  remedy  for  in- 
juries caused  by  defects  in  bridges,  re- 
fers as  well  to  free  as  to  toll  bridges. 
Barbour  County  V.  Brunson,  36  Ala.  383. 

Failure  to  Repair  Bridces  as  Required 
b7  Act  of  Incorporation. — When  the  act 
incorporating  the  municipal  authorities  of 
a  city  makes  it  their  duty  to  keep  in  re- 
pair the  brideea  and  streets  within  the 
corporate  limits,  and  in  consideration 
thereof  relieves  them  from  other  duties, 
an  action  on  the  case*  lies  against  them 
for  a  neglect  of  this  duty,  in  favor  of  a 
person  who  is  thereby  injured.  Smoot 
V.  City  of  Wetumpka,  34  Ala.  112;  Acts 
of  Ala.  1839,  p.  47.  §  11. 
§  32.  ——  Duty  and  Ability  to  Repair. 

As  to  duty  to  maintain  and  repair,  in 
general,  see  ante,  "Maintenance  and  Re- 

§  »  (1)  In  Oenerml. 

Duty  to  Repair  Bridges  Fixed  by  Stat- 
ute.— The  effect  and  operation  of  the 
statute  Code,  §  1692,  are  to  devolve  on 
the  county  the  legal  duty  to  keep  such 
bridge  in  a  safe  condition,  either  when 
no  guaranty  has  been  taught  or  after  the 
stipulated  time  has  expired.  Greene 
County  *.  Eubanks,  80  Ala.  204,  206. 
§  sa  (3)  Bridges  Erected  by  Railroad 
Companies. 

Bridge  Connecting  Station  and  Hotel — 
Used  by  Railroad. — A  railroad  company 
is  liable  for  personal  injuries  sustained 
by  a  passenger  by  reason  of  a  defect  in 
a  bridge  erected  near  the  tracks,  on  the 
company's  station  grounds,  which  it  per- 
mits its  passengers  to  use  in  going  from 
the  train  to  and  from  the  hotel  for  meals, 
though  the  bridge  may  have  been  erected 
by  the  owner  of  the  hotel,  who  also 
agreed  with  the  company  to  keep  it  in 
repair.  Watson  v.  Oxanna  Land  Co.,  92 
Ala.  330,  8  So.  770. 

§  33  (3)  Liability  aa  between  Contractor 
and  County. 

Commencement  and  Duration  of 
County's  Liability. — "The  liability  of  a 
county  for  damage,  caused  by  a  defect 
in   a  bridge   erected    by  contract,    com- 
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I  a  failure  to  take  a  ^aratity, 
or  if  taken,  at  the  expiration  of  the  time; 
and  tlie  length  of  time  such  liability  shall 
continue  is  not  fixed  or  limited  by  the 
statute."  Greene  County  v.  Eubanks,  80 
Ala.  204,  207. 

Liability  of  Coimtj  Where  No  Bond 
Taken.— Code  1896,  §  27.  provides  that 
personal  representatives  may  recover  for 
decedent's  death  caused  by  the  wrongful 
act,  omission,  or  negligence  of  any  per- 
son or  corporation.  Id,,  §  2512,  provides 
that,  where  a  county  fails  to  take  a  guar- 
anty of  the  safety  of  a  bridge  from  the 
builder,  it  shall  be  liable  for  injuries 
caused  by  defects  therein.  Held,  that  a 
county  is  liable  in  damages  at  the  suit 
of  the  personal  representatives  for  the 
death  of  one  caused  by  the  collapse  of  a 
bridge,  a  guaranty  of  the  safety  of  which 
the  county  had  not  secured  from  the 
builder  thereof.  Shannon  v.  Jefferson 
County,  12S  Ala.  384,  n  So.  977;  Barks 
*.  Jefferson  County,  119  Ala.  600,  34  So. 
505. 

Code  1886,  g  14S6,  requiring  that 
bridges  erected  by  contract  with  the 
county  commissioners,  shall  "continue 
safe  for  the  passage  of  travelers  and 
other  persons;"  that  a  person  injured  by 
a  defect  in  such  bridge  may  sue  on  the 
guaranty  of  the  contractor;  and  that,  if 
no  guaranty  is  taken,  he  may  "sue  and 
recover  damages  of  the  county" — makes 
the  liability  of  the  county,  when  no  guar- 
anty is  taken,  in  all  respects  the  .same  as 
the  contractor's  when  the  guaranty  is 
given.  Lee  County  *.  Yarbrough,  85  Ala. 
590.  S  So.  341. 

Repura  as  ConstitutiiiK  a  New  Bridge. 
— Under  Code,  §  1692,  providing  that 
counties  shall  be  liable  for  injuries  caused 
by  a  defective  bridge,  where  they  fail  to 
require  of  the  contractor  a  bond  that  it 
shall  continue  safe  (or  passage  for  a  stip- 
ulated time,  or  the  stipulated  period  has 
expired,  the  county  is  liable  for  injuries 
so  long  as  the  bridge  remains  part  of  the 
established  public  highway,  and  can  not 
avoid  liability  by  claiming  that,  by  re- 
pairs made  under  contract,  a  new  bridge 
was  virtually  erected.  Greene  County  f. 
Eubanks,  80  Ala.  &04. 

Liability  of  Contractor  Where  No 
Bond  Given. — No  action  by  a  person  in- 
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jured  through  a  defect  in  a  bridge  lies 
against  the  person  who  has  contracted 
with  the  county  to  keep  such  bridge  in 
repair,  where  no  bond  was  required  for 
the  faithful  performance  of  the  contract. 
Williams  v.  Stillwell,  88  Ala.  332,  <i  So. 
914. 

§  23. Notice  of  Defects  or  Obstruc- 
tions. 

Character  of  Notice  Required. — In  or- 
der to  recover  damages  for  injuries  sus- 
tained through  the  failure  of  a  railroad 
company  to  keep  a  bridge  in  repair,  it  is 
not  necessary  that  the  company  should 
have  actual  notice  of  the  defect.  South 
&  N.  A.  R.  Co.  V.  McLendon,  63  Ala.  266. 

As    to   what   constitutes    negligence    in 
failure  to  keep  bridge  in  repair,  see  the 
title  NEGLIGENCE. 
§  M.  — —  Proximate  Cause  of  Injtuy. 

Stepping  in  Hole  Outside  Usual  Route 
of  Travel. — Where  a  bridge  maintained 
by  a  railroad  company  as  an  approach  to 
a  crossing  is  reasonably  safe  and  conven- 
ient for  the  use  of  the  traveling  publiq 
the  company  is  not  responsible  for  an 
injury  sustained  by  the  stepping  of  plain- 
tiff's mule  through  a  hole  which  is  near 
one  end  of  the  bridge,  and  out  of  the 
usual  route  of  travel.  Patterson  v.  South 
&  N.  A.  R.  Co.,  89  Ala.  316.  7  So.  437. 

Injury  to  Stray  Horse  Not  within  the 
Statute. — An  injuiiy  to  a  stray  horse 
which  has  broken  from  an  inclosure  and 
is  running  at  large  is  not  within  the  stat- 
ute giving  persons  injured  an  action  for 
damages  arising  from  defects  in  bridges. 
Lee  County  v.  Yarbrough,  85  Ala.  590,  6 
So.   341. 

§    M.    Contributory  Negligence  of 

Person  Injured. 

That  plaintiff  was  driving  over  the 
bridge  at  a  rate  of  speed  prohibited  by 
ordinance  does  not  preclude  a  recovery 
for  injuries  due  to  the  defective  condi- 
tion of  the  bridge,  where  the  rate  of  speed 
did  not  contribute  to  the  injuries.  Town 
of  Cullman  v.  McMinn,  109  Ala.  614,  19 
So.  981. 
§  se. Notice  of  Claim  for  Injtiry. 

As  to  presentation  of  claim  in  suit 
brought  against  a  county,  see  the  title 
COUNTIES. 
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PresentinK  Claim  as  Condition  Prece- 
dent.— A  claim  against  a  county  for  dam- 
ages sustained  from  the  falling  of  a  pub- 
lic bridge  must  be  presented  to  the  com- 
missioner's court,  and  disallowed  in 
whole  or  in  part,  as  required  by  Code,  § 
S903,  before  an  action  on  it  can  be  main- 
tained against  the  county.  Schroeder  ». 
Colbert  County,  66  Ala.  137. 

Time  within  Which  Claim  Must  Be 
Presented.— No  action  lies  against  a 
county  for  damages  sustained  by  a  fall 
from  a  defective  bridge  until  the  demand 
has  been  presented  for  allowance  within 
twelve  months  after  il  accrued.  Barbour 
County  V,  Horn,  41  Ala.  lU. 
§  37.  Actions  for  Injuries. 
§  ar  <i)  Pleading. 

Sufficiency  of  Com^aint— In  General. 
—When  an  action  is  brought  to  recover 
damages  for  injuries  caused  by  the  fall 
of  a  bridge,  it  is  not  necessary  to 
in  the  declaration  that  the  bridge 
broken  without  any  fault  on  the  part  of 
plaintiff,  nor  that  he  could  not  pass  the 
street  of  which  the  bridge  formed  a  part 
without  crossing  the  bridge.  An  aver- 
ment that  it  was  defendant's  duly  to  keep 
the  bridge  in  repair,  and  that  the  injury 
resulted  from  its  unsafe  and  rotten  con- 
dition, which  rendered  it  incapable  of  sus- 
taining the  usual  burdens  which  were 
accustomed  to  pass  over  it,  is  sufficieni. 
Smoot  f.  City  of  Welumpka,  24  Ala.  113. 
Notice  in  Defects. — A  complaint  in  ar 
action  against  a  municipality  for  injuries 
due  to  a  defective  bridge,  not  describing 
the  defect,  and  merely  alleging  that  the 
bridge  was  out  of  repair  for  a  "long 
length  of  time,"  does  not  sufficiently 
show  constructive  notice  on  the  part  o( 
the  municipality  of  the  existence  of  the 
defect.  Town  of  Cullman  v.  McMinn, 
109  Ala.  614,  19  So.  981. 

Failure  to  Exercise  Judicial  Power 
Properly.— A  count  averring  that  the 
bridge  was  private  property,  not  belong- 
ing to  the  corporation,  and  had  become 
a  public  nuisance  from  its  unsafe  and 
rotter  condition,  and  that  said  corpora- 
tion, knowing  this,  failed  to  abate  it,  as 
they  by  law  were  authorized  and  required 
to  do,  whereby,  etc.,  is  bad  on  demurrer. 
The  failure  to  exercise  judicial  power 
properly,    in    the   absence   of   malice    and 
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corrupt  intention,  constitutes  no  ground 
1.     Smoot  V.  City  of  Wetumpka, 
24  Ala.  113. 
Nature  of  Bridge  Should  Be  Shown, — 

In  an  action  against  a  county  for  dam- 
ages occasioned  by  a  fall  from  an  imper- 
fect bridge,  established  under  contract 
with  the  commissioners'  court,  made  be- 
fore the  adoption  of  the  Code,  the  dec- 
laration should  show  that  the  bridge  was 
a  toll  bridge.     Barbour  County  v.  Horn, 

48    Ala.    566. 

Authority  of  Commiasionert'  Court 
Should  Be  Shown. — In  an  action  against 
a  county  for  damages,  suffered  as  a  re- 
sult of  a  fall  from  an  imperfect  bridge, 
established  under  a  contract  with  the 
commissioners'  court,  made  before  the 
adoption  of  the  code,  the  declaration 
should  show  that  the  commissioners' 
court  had  authority  to  make  the  contract. 
Barbour  County  v.  Horn,  48  Ala.  k*», 
664. 

Special  Liability  of  Counties  Host  Be 
Shown.  —  The  liability  imposed  upon 
counties  for  injuries  resulting  from  the 
defective  or  unsafe  condition  of  bridges 
built  for  public  use  on  the  public  high- 
ways is  special  and  defined  by  statute, 
and  the  complaint  in  an  action  to  re- 
cover for  such  injuries  must  set  forth  a 
statement  of  facts  which  show  the  exist- 
ence of  this  special  liability.  Barbour 
County  V.  Horn,  «  Ala.  649. 

Presenting  Claim  to  Court  of  County 
ConmiiBsioners. — In  an  action  against  a 
county  on  a  claim  for  damages  sustained 
from  the  falling  of  a  public  bridge,  the 
complaint  is  bad  if  it  does  not  aver  that 
the  claim  was  presented  to  the  court  of 
county  commissioners,  itemized  and  ver- 
itied  by  affidavit,  as  required  by  Code 
J8T6,  g  837.  Schroeder  v.  Colbert  County, 
66  Ala.  137.  citing  Barbour  County  v. 
Horn,  41  Ala.  114. 

Nature  of  Object  Frightening  Hule. — 
A  complaint  for  personal  injuries  alleged 
that  defendant,  a  railroad  company,  neg- 
ligently permitted  a  bridge  over  its  tracks 
to  become  out  of  repair,  in  that  there  was 
a  hole  in  it  and  the  planks  were  rotten, 
and  that  plaintiffs  mule  became  fright- 
ened at  it  because  of  said  defects  and 
jumped  over  it,  causing  plaintiff  to  fall 
from    the   wagon.     Held,   that   the   com- 
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plaint  was  demurrable  for  not  showing 
th»t  the  object  that  frightened  the  mule 
was  calculated  to  frighten  a  horse  of  or- 
dinary gentleness.  Northern  Alabama 
Ry.  Co.  V.  Sides,  36  So.  116,  123  Ala.  SM. 
§  87  <9)  Damages. 

When  Entitled  to  Compensatory  Dam- 
ages.—Under  Code  1896,  S  2512,  provid- 
ing that,  where  a  county  fails  to  take  a 
guaranty  from  a  bridge  builder  that  a 
bridge  is  safe  for  travel,  the  county  shall 
be  liable  for  injuries  caused  thereby,  and 
under  Code,  §  27,  providing  that  a  per- 
sonal representative  may  maintain  an  ac- 
tion for  the  wrongful  act,  omission,  or 
negligence  of  any  corporation  causing 
defendant's  death,  plaintiff,  in  an  action 
for  death  caused  by  the  collapse  of  a 
bridge,  for  which  the  county  had  taken 
no  guaranty,  is  not  entitled  to  compen- 
satory damages.  Shannon  v.  JeSerson 
County,  12S  Ala.  384,  27  So.  877;  Rich- 
mond, etc.,  R.  Co.  V.  Freeman,  97  Ala. 
289,  11  So.  800. 
§  >7  (3)  QnestionB  for  Jury. 
§  n  (4)  Notice  of  Defect!. 

As  to  alleging  notice  of  defects  in  com- 
plaint, see  ante,  "Pleading,"  §  27  (1). 


§  VI  (S)  Instnictiona. 

As  to  hypothetical  instruction  as  a 
ground  for  setting  aside  a  verdict,  see 
post,  "Verdict,  Findings,  and  Judgment," 
5  87  (6). 

§  %7  <«)  Verdict,  Pindinga,  and  Jndc- 
ment. 
Verdict— Setting  Aside  for  Hypothet- 
ical Instruction. — In  an  action  for  death 
caused  by  the  collapse  of  a  bridge,  a 
guaranty  of  which  the  county  had  not 
secured,  no  evidence  was  introduced  as  to 
degree  of  negligence  of  defendant,  or  as 
to  mitigating  circumstances  in  its  favor. 
An  abstract  instruction  was  given  charg- 
ing the  jury  that  if  they  believed,  from 
the  evidence,  that  the  negligence  was  so 
slight,  or  so  characterized  by  mitigating 
circumstances,  as  to  warrant  nominal 
damages,  they  should  impose  such  dam- 
ages. Held,  that,  where  it  is  not  appar- 
ent on  the  record  that  the  jury  was  mis- 
led by  such  instruction,  a  verdict  of 
fl,000  will  not  be  set  aside  upon  the  as- 
sumption that  it  was  arrived  at  upon  the 
hypothesis  stated  in  such  instruction. 
Shannon  v.  Jefferson  County,  125  Ala. 
384,  37  So.  977. 


Briefs. 

the  titles    APPEAL    AND    ERROR;    CRIMINAL    LAW;     EXCEPTIONS, 
BILL  OF. 
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BROKERS. 

I.  Regulation  and  Conduct  of  Business  in  General. 
§  1.  Who  Are  Brokers. 
§  2.  Licenses  and  Taxes. 

n.  Employment  and  Authority. 

§  3.  Relation  to  Principal  in  General. 
§  4.  Appointment  or  Employment. 
§  5.  Evidence  of  Agency. 

§  5  (1)   Presumption  and  Burden  of  Proof. 

§  5   (2)   Weight  and  Sufficiency. 
§    6.  Revocation  of  Agency. 

§     7.  Breach  by  Principal  of  Contract  of  Employment. 
§     8.  Authority  Conferred. 

§     9.  In  General. 

§  10.  Purchase  or  Sale  of  Real  Property. 

§  11.  Delegation  of  Authority. 

in.  Duties  and  iJaMIities  to  Principal. 

§  12.  Nature  of  Broker's  Obligation. 

§  13.  Skill  and  Care  Required. 

§  14.  Purchases  and  Sale  on  Margin. 

§  15.  Individual  Interest  of  Broker. 

§  16.  Acting  for  Parties  Adversely  Interested. 

§  17.  Fraud  of  Broker  or  His  Agent. 

§  18.  Actions  for  Negligence  or  Wrongful  Acts  of  Broker. 

IV.  Compensation  and  Lien. 

§  19.  Right  to  Compensation  in  General. 

§  20.  Employment  of  Broker. 

§  21.  Necessity  of  License. 

§  22.  Necessity  of  Contract  in  Writing. 

§  23.  Revocation  of  Authority. 

§  24.  Abandonment  of  Employment  by  Broker. 

§  25.  Transactions  Effected  without  Aid  of  Broker. 

§  26.  Sufficiency  of  Services  of  Broker. 

I  27.  In  General. 

§  28.  Performance  of  Contract  of  Employment. 

§  29.  Performance  of  Services  within  Time  Specified. 

§  30.  Bringing  Parties  Together, 

§  31.  — ; —  Procuring  Cause  of  Contract  or  Transaction. 

§  32.  Ability   and    Willingness    of    Party    Procured    to    Perform 

Contract. 
§  33.  — —  Negotiations  Direct  with  Principal. 
§  33   (1)   In  General. 
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§  33  (2)  Sale  in  Which  Broker  Has  Been  Instrumental,  or  to 
One  Introduced  or  Procured  by  Broker,  or  with 
Whom  Broker  Has  Negotiated. 

§  34.  Contract    or  Transaction    Negotiated  Different  from    That 

Authorized, 

§  34  (!)   In  General. 

§  34  (2)  Contract  or  Sale  by  Owner  on  Different  Terms  or  for 
Different  Prices. 
§  35.  Failure  to  Complete  Contract  or  Transaction  Negotiated. 

§  36.  In  General. 

§  37.  Defect  in  Principal's  Title. 

§  38.  Default  of  Refusal  of  Principal. 

§  39.  Bad  Faith,  Fraud,  or  Misconduct  of  Broker. 

§  39  {!)•  In  General. 

§  39  (2)  Sale  for  Inadequate  Price  or  Price  Less  than  Might  Have 
Been  Procured. 

§  39  (3)  Representing  Adverse  Interest. 
§  40.  Commissions  from  Both  Parties. 

§  40  {!)   In  General. 

§  40  (2)  Knowledge  of  Double  Employment. 
§  41.  Rate  or  Amount  of  Compensation. 

§  42,  Contracts  as  to  Compensation. 

§  43.  Reimbursement  of  Advances,  Expenses,  or  Losses. 
§  44.  Persons  Entitled. 
§  45.  Persons  Liable. 

T.  Actions  for  Compensation. 

§  46.  Nature  and  Form  of  Action, 
§  47.  Defences. 
§  48.  Pleading. 

§  48  (1)   Declaration,  Complaint,  or  Petition. 
§  48  (2)   Issues,  Proof,  and  Variance. 
§  49.  Evidence. 

§  50.  Admissibility. 

§  50  (1)   In  General. 

§  50  (2)   Evidence  as  to  Procuring  Cause  of  Contract  or  Transac- 
tion. 
§  SO  (3)   Letters,  Documents,  or  Books. 

§  SO  (4)   Evidence  as  to  Default  or  Refusal  of  Principal  to  Com- 
plete Contract. 
§  SO  (5)   Evidence  of  Value  of  Services. 
§  51.  Weight  and  Sufficiency, 
§  52.  Trial. 

§  52  (1)   Questions  for  Jury  in  General. 

§  52  (2)  Questions  for  Jury  as  to  Employment  of  Broker,  Con- 
struction of  Contract,  or  Ratification  of  Acts  of 
Broker. 
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§  52  (3)   Questions    for   Jury   as    to    Sufficiency    of    Services   of 

Broker. 
§  52  (4)   Instructions  in  General. 

VI.  Bights,  Powers,  and  Inabilities  to  Third  Persons. 

§  53,  Contracts  in  General. 

§  54.  Estoppel  by  Broker's  Acts. 

Cross  References. 

Sec    the    titles    CONTRACTS;    CUSTOMS    AND    USAGES;     EXCHANGES; 

FACTORS;     FRAUDS,    STATUTE    OF;     GAMING;     INSURANCE;     MASTER 

AND    SERVANT;    PAWNBROKERS;    PRINCIPAL    AND    AGENT;    VENDOR 

AND  PURCHASER. 


I.     REGULATION    AND    CONDUCT 

OP  BUSINESS  IN  GENERAL. 
g  1.  Who  Are  BrokefB.  ' 

A  person  engaged  in  selling  on  com- 
mission in  a  city  merchandise  by  sample 
for  his  several  principals,  having  an  office 
where  his  samples  are  exhibited,  is  a  lo- 
cal commercial  broker,  thoug:h  he  makes 
special  arrangements  in  advance  with 
those  by  whom  he  is  employed,  and  is 
their  sole  representative  in  his  city. 
Stratford  v.  Montgomery  City  Couti'-il. 
110  Ala.  ei9,  20  So.  127. 

Definitions. — The  definition  of  a  broker 
seems  to  be,  that  he  is  an  agent  employed 
to  make  contracts  and  bargains  between 
other  persons  in  matters  of  trade,  com- 
merce or  navigation,  for  a  compensation 
commonly  called  brokerage.  Story  on 
Agency,  g  28.  Stephens  v.  Bailey.  149 
Ala.   296,  42   So.  740,   741. 

Sam»— Real  Estate  Broker. — A  "real  es- 
tate broker,"  strictly  speaking,  is  but  a 
middleman  whose  office  it  is  to  bring  the 
principals  together  for  negotiation  with 
each  other,  and  trade  upon  such  terms 
as  may  be  mutually  satisfactory.  Mand- 
ley  V.   Shaffer   (Ala.),   59   So.   286. 

Factor  and  Broker  Distinguished.— The 
legal  distinction  between  a  broker  and  a 
factor  is  that  the  factor  is  intrusted  with 
the  properly  the  subject  of  the  agency; 
the  broker  is  only  employed  to  make  a 
bargain  in  relation  to  it.  1  Parsons  on 
Contract  78.  Perkins  v.  State,  50  Ala.  154,  ■ 
§  S.  Licenses  and  Taxes. 

As  to  effect  on  brokers'  contract  for 
commission  of  his  failure  to  take  out  li- 
cense, see  post,  "Necessity  of  License," 
I  21. 


A  municipal  license  tax,  imposed  on  all 
brokers  selling  merchandise  by  sample 
for  nonresident  principals  exclusively,  is 
unconstitutional,  as  a  regulation  of  inter- 
state commerce.  Stratford  v.  City  Coun- 
cil. 110  Ala.  619,  20  So.   137. 

Slaves.— Act  Feb.  7,  1856,  |  1,  so  amends 
sub.  17,  §  397,  Code,  as  to  exempt  from 
license  or  tax  the  sale  of  slaves  by  brok- 
ers, etc.,  provided  that  affidavit  is  made 
that  the  slaves  so  sold  or  offered  for  sale 
are  the  property  of  a  resident  of  the  state, 
and  that  such  resident  has  owned  said 
slaves  for  more  than  one  year  preceding 
the  offer  for  sale  within  the  state.  The 
second  section  provides  that  the  act  shall 
apply  only  to  such  slaves  as  may  be  sold 
by  any  broker,  etc.,  on  commission  for 
citizens  of  the  state,  and  which  slaves 
have  been  owned  in  the  state  for  more 
than  one  year  preceding  the  sale,  and  shall 
not  apply  to  any  slaves  owned  by  any 
broker,  etc.,  or  other  person  selling  slaves 
on  speculation.  Held,  that  said  act  does 
not  prohibit  a  broker  or  agent  for  the 
sale  of  slaves  from  selling  one  of  his  own 
slaves  without  a  license.  Brooks  v.  Pol- 
lard, 36  Ala.  573. 

II.    EMPLOYMENT    AND    AUTHOR- 
ITY. 


As  t 


see  post,  "Employ- 


ment of  Broker,"  %  20. 

§  3.  Relation  to  Principal  in  GeneraL 

A  company  which  is  to  receive  a  com- 
mission from  a  borrower  for  procuring  a 
loan,  and  which  makes  out  all  the  papers 
without  knowing  from  whom  the  loan  is 
to  be  obtained,  and  before  submitting 
them  to  the  lender,  is  the  agent  of  the 
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borrower  in  procuring  the  loan.  Land 
Mortgage,  Investment  &  Agency  Co.  of 
America  v.  Preston,  24  So.  707,  119  Ala. 
390;  Hamil  v.  American  Freehold  Land 
Mortg.  Co.  of  London,  38  So.  55H,  1ST 
Ala.  90. 
§  4.  Appointment  or  Employment. 

"When  a  real  estate  broker  asks  and 
obtains  from  the  owner  the  price  of  cer- 
tain real  estate,  or  the  price  at  which  the 
owner  is  willing  to  sell,  this,  without 
more,  does  not  establish  the  relation  of 
principal  and  agent  between  the  owner 
and  broker."    Stephens  v.  Bailey,  149  Ala, 

256,    42    So.    740,    741. 

Sufficiency  of  Contract, — "A  contract  of 
employment  of  a  broker  need  not  state 
the  employment  in  terms,  but  it  is  suffi- 
cient if  it  states  it  in  substance  and  in 
.  effect.  An  agreement  between  the  par- 
lies may  show  an  employment  of  the 
agent.  Birmingham  Land,  etc.,  Co.  v. 
Thompson,  86  Ala.  146,  5  So.  473." 
Stephens  v,  Bailey,  149  Ala.  356,  4S  So. 
740,  741. 

§  S.  Evidence  of  Agency. 
See  post,  "Evidence,"  §  49. 

5  5  (1)  Premumption  and  Burden  of  Proof. 
"It  is  also  stated,  'that  the  burden   of 

proving  the  existence  of  the  employment, 
is  upon  the  person  claiming  compensation 
for  his  services:  and  whether  or  not. 
there  was  an  employment  of  the  broker 
who  claims  commissions,  is  a  question  for 
the  jury  in  conflicting  evidence.'    23  Am. 

6  Eng.  Ency.  Law  (2  Ed.)  911,  912,  and 
authorities  there  cited."  Stephens  v. 
Bailey,  149  Ala.  256,  42  So.  740,  741. 

§  5  (S)  Weight  and  Sufficiency. 

Evidence  considered  and  held  not  to 
show  appointment  of  broker  as  agent  to 
sell  property.  Webb  v.  Ward,  138  Ala. 
3S5,  25  So.  48. 

9  6.  Revocation  of  Agency. 

See  post,  "Revocation  of  Authority," 
S  23. 

Authority  to  sell  land  can   not  be  re- 
voked by  a  letter  mailed  to  the  brokers, 
but    never    received   by    them.     Sayre 
Wilson.  86  Ala.  151,  S  So.  1S7. 

"To  be  irrevocable,  it  seems  now  *ell 
settled   thai    the  power   to  sell   property 
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conferred  upon  a  broker,  must  create  an 
interest  in  the  thing  itself,  or  in  the  prop- 
erty which  is  the  subject  of  the  power" — 
and  an  interest  in  the  proceeds  of  the  sale 
does  not  constitute  such  an  interest  in  the 
property.  Cronin  v.  American  Securities 
Co.,  163  Ala.  533,  50  So.  915. 

§  7.  Breach  by  Principal  of  Contract  of 
Employment 
"The  defendant,  by  directing  the  plain- 
tiff not  to  proceed  in  reference  to  one  of 
the  services,  altered  and  breached  the  con- 
tract. There  was  an  implied  term  in  the 
contract  that  the  plaintiff  should  have  an 
opportunity  to  perform  both  services,  and, 
when  his  performance  was  prevented  or 
dispensed  with  as  to  one,  the  contract 
was  thereby  set  aside  by  the  employer. 
and  the  pkintiff  was  relegated  to  a  suit 
for  damages  for  a  breach  of  the  contract, 
or  one  on  a  quantum  meruit  for  services 
actually  performed.  9  Cyc.  638,  639;  7 
Ency.  Law  (8d  Ed.)  150-158;  Anvil  Min. 
Co.  V.  Humble,  1S3  U.  S.  552,  J4  S.  Ct. 
876,  38  L.  Ed.  814;  The  Eliza  Lines,  199 
U.  S.  119,  138,  26  S.  Ct.  8,  50  L.  Ed.  115; 
Roehm  v.  Horst,  178  U.  S.  1,  20  S.  Ct. 
780,  44  L.  Ed.  953."  Worthington  v.  Mc- 
Garry,  149  Ala.  251,  42  So.  988,  990. 

§  S.  Authority  Conferred. 

§  9. In  General. 

A  broker's  general  authority  to  invest 
his  principal's  money  will  not  authorize 
him  to  also  invest  his  own  for  bis  princi- 
pal's account.  Bradfield  v.  Patterson,  106 
Ala.  397,  17  So.  536. 

§  10. Purchase  or  Sale  of  Real  Prop- 
erty. 

Where  agents  wrote  the  owner  of  a  lot, 
submitting  an  offer  of  $1,500,  less  com- 
missions, and  the  owner  replied  that  he 
thought  $1,700  a  fair  price,  and  that  it 
would  be  acceptable  to  him,  the  agents 
were  authorized  to  sell  for  $1,700  gross. 
Campbell  v.  Lombardo,  44  So.  862,  163 
Ala.  489. 

A  contract  with  reference  to  the  sale  of 
lands  may  be  constituted  of  an  employ- 
ment to  sell  land  for  another,  and,  not 
being  for  the  sale  of  land,  will  not  be 
offensive  to  the  statute  of  frauds  because 
not  in  writing.     Ivy  Coal  &  Coke  Co.  v. 
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Long,  36  So.  733,  139  Ala.  535,  cited  in 
note  in  9  L.  R.  A.,  N.  S.,  934. 

Necessity  of  Writing. — As  to  necessity 
of  writing  to  brokers  recovery  of  coni- 
tnission,  see  post,  "Necessity  of  Contract 
in  Writing."  §  33. 

No  Power  to  Conclude  Sale.— In  tlie 
absence  of  a  special  agreement,  the  gen- 
eral authority  of  an  ageni  for  the  sale  of 
real  properly  is  only  to  find  a  purchaser 
willing  to  buy  on  the  terms  fixed  by  the 
owner,  and  he  has  no  power  to  conclude 
a  sale.  Minto  v.  Moore,  55  So.  542,  1  Ala. 
App.  5GG;  Davis  v.  Clausen,  3  Ala.  App. 
378.  57  So.  79. 

Employment  of  Broker  Does  Not  Give 
Him  Exclusive  Right  to  Sell.— As  to  ef- 
fect on  broker's  commission  of  transac- 
tion in  which  broker  has  no  part,  see 
post.  "Transactions  Effected  without  Aid 
of  Broker,"  |  25.  As  to  effect  on  broker's 
commission  of  sale  through  other  agent. 
see  post.  "Procuring  Cause  of  Contract  or 
Transaction,"  §  31.  As  to  effect  on  bro- 
ker's commission  of  owner's  selling,  see 
post,  "Negotiations  Direct  with  Principal," 
g  33. 

There  is  a  right  in  the  owner  to  employ 
two  or  more  brokers  to  sell  a  piece  of 
property.    Wefel  v.  Stillman,  151  Ala.  249. 

44  So.   203.  211. 

A  landowner,  by  employing  an  agent  to 
effect  a  sale  thereof,  does  not  thereby  pre- 
clude himself  from  employing  other 
agents  to  sell  it,  or  from  selling  it  him- 
self, provided  he  acts  in  good  faith. 
Smith  V.  Sharp,  50  So.  381,  163  Ala.  433; 
Crook  V.  Forst,  116  Ala.  395,  22  So.  540. 

The  owner  of  land  placed  in  the  hands 
of  an  agent  for  sale  has  a  right  to  fix 
a  net  value  on  it  and  the  terms  of  sale; 
and  if  the  agent  can  not  effect  a  sale,  so 
that  the  owner  may  realize  such  net  value, 
or  upon  the  terms  fixed,  the  owner  may 
dispose  of  it  at  such  price  and  on  such 
terms.  Crook  v.  Forst,  22  So.  540,  116 
Ala.  395. 

§  11.  Delegation  of  Authority. 

As  to  effect  on  commission,  see  post, 
"Right  to  Compensation  in  General." 
§  19.  As  to  right  of  assistant  to  com- 
mission, see  post,  "Persons  Entitled," 
S44. 

The  legal  maxim,  that  an  agent  can  not 
delegate  hb  authority  to  a  subagent.  can 
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be  invoked  only  by  the  principal  when 
sought  to  be  charged  by  the  act  of  the 
subagent.  Harralson  &  Co.  v.  Stein,  50 
Ala.  347;  Ewell  on  Agency  (Evan's  Ed.), 
p.  53,  note.  The  maxim  in  question,  fur- 
thermore,  does  not  prohibit  the  employ- 
ment of  subordinates,  but  rather  of  sub- 
stitutes.    Burns  v.  Campbell,  71  Ala.  271, 

E87. 

III.   DUTIES  AND  LIABILITIES  TO 

PRINCIPAL. 
§  18.  Nature  of  Broker's  Obligatioii. 

"Though  much  alike  in  some  respects, 
there  are  some  important  distinctions  be- 
tween a  broker's  undertaking  to  negotiate 
or  effect  a  sale  and  one  merely  to  find  a 
purchaser,  although  they  are  often  dealt 
with  by  courts  as  being  identical  in  na- 
ture and  results.  The  failure  to  distin- 
guish between  these  two  differing  classes 
of  contracts,  and  the  attempt  to  apply 
to  one  class  all  of  the  principals  which 
regulate  the  other,  have  produced  many 
of  the  inconsistencies  and  much  of  the 
confusion  with  which  the  reported  eases 
on  this  subject  seem  to  be  bound.  The 
distinction  is  clearly  emphasized  in  the 
two  cases  of  Montross  v.  Eddy,  94  Mich. 
100,  53  N.  W.  916,  34  Am.  St.  Rep.  333, 
and  McDonald  t/.  Maltz,  94  Mich.  172,  S3 
N.  W.  1058,  34  Am.  St.  Rep.  331.  Sec. 
also,  Wiggins  v.  Wilson,  55  Fla.  3«,  45 
So.  1011,  and  Blodgett  v.  Suix  City  R. 
Co..  63  Iowa,  606,  19  N.  W.  799."  Hand- 
ley  V.  Shaffer  (Ala.).  58  So.  286,  291. 

Duty  to  Disclose  Pacts  in  His  Knowl- 
edge.— It  is  the  general  duty  of  the  agent 
to  disclose  to  his  principal  every  fact  that 
is  within  his  knowledge,  that  is  material 
to  his  principal's  interest  in  respect  to  the 
transaction  to  which,  his  agency  relates, 
including  the  agent's  own  interest  therein, 
and  his  relations  with  the  adverse  party. 
The  duty  to  make  such  disclosures  de- 
pends upon  the  nature  and  terms  of  the 
agency;  i.  e.,  whether  the  principal  is  en- 
titled to  the  skill  and  judgment  of  the 
broker  and  reasonable  endeavors  to  in- 
duce his  customers  to  purchase  on  the 
terms  specified,  and  therefore  may  rely 
upon  their  exercise  in  his  behalf.  Hand- 
ley  V.  Shaffer  (Ala.),  59  So.  386.  291. 
§  13.  Skill  and  Care  Required. 

Brokers,     in     the     discharge     of     their 
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agency,  are  bound  only  to 
reasonable  skill  and  diligence,  and,  so 
long  as  they  are  guilty  of  no  bad  faith, 
and  exercise  the  same  care  and  diligence 
that  a  prudent  man  would  exercise  in  tike 
business,  they  are  entitled  to  reasonable 
compensation  for  their  services.  Edwards 
on  Factors  and  Brokers,  g  60;  1  Parsons 
on  Contracts  (6  Ed.)  100.  Guesnard  v. 
Louisville  &  N.  R.  Co.,  76  Ala.  4S3,  cited 
in  note  in  45  L.  R.  A.  3S. 

An  agent  employed  to  sell  ordinarily 
owes  to  his  principal  the  duty  to  use  such 
skill  and  industry  as  may  be  requisite  to 
accomplish  the  object  of  his  employment, 
and  with  full  fidelity  to  the  just  interests 
of  his  employer.  Handley  v.  Shaffer 
(Ala.),  59  So.  Sse. 

§  14.  Purchaaea  and  Sale  on  Hargin. 

As  to  right  of  broker  to  recover  ad- 
vances, see  post,  "Reimbursement  of  Ad- 
vances, Expenses,  or  Losses,"  §  43. 

At  common  law,  a  note  and  mortgage 
given  to  a  broker  in  consideration  of  com- 
missions earned  in  the  purchase  and  sale 
of  futures,  and  for  advances  made  by  him 
in  carrying  on  such  transactions,  are  valid, 
if  he  has  no  other  interest  in  the  transac- 
tions. Peet  V.  Hatcher,  112  Ala.  514,  21 
So.  711,  cited  in  note  in  11  L.  R.  A.,  N. 
S.,  578. 

§  15.  Individual  Interest  of  Broker. 


As  to  duty  of  agent  to  disclose 
see  ante,  "Nature  of  Broker's  Obligation," 

§  la. 

Plaintiff,  being  anxious  to  sell  his  inter- 
est in  a  certain  firm,  requested  one  B.  to 
find  him  a  purchaser.  Nothing  was  said 
about  compensation  to  B.,  nor  was  any 
authority  given  to  "him  to  sell.  Thereafter 
B.  brought  a  written  proposition,  which 
was  accepted  in  writing  by  the  seller. 
Held,  that  the  fact  that  the  purchase  was 
for  the  joint  beneRt  of  the  purchaser  and 
B.  did  not  render  it  invahd.  there  being 
no  sufficient  proof  of  agency  on  the  part 
of  B.  Webb  v.  Ward,  25  So.  48,  188  Ala. 
355. 

It  is  bad  faith  in  a  broker  to  buy  the 
property  at  less  than  the  price  fixed  by 
the  owner  with  a  view  of  reselling  to  a 
prospective  purchaser  at  a  profit  to  him- 
self.   Alford  V.  Creagh  (Ala.),  63  So.  254. 

3  Ala   D-g— 34 
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§  la.  Acting  for  Parties  Adversely  Inter- 
ested. 

As  to  duty  to  disclose,  see  ante,  "Na- 
ture of  Broker's  Obligation,"  §  13.  As 
to  effect  on  broker's  commission,  see 
post,  "Bad  Faith,  Fraud,  or  Misconduct 
of  Broker,"  §  3B;  "Commissions  from 
Both  Parties,"  §  40. 

A  broker,  acting  in  negotiations  as  the 
agent  of  the  vendor,  can  not  act  for  the 
purchaser  in  the  same  transaction,  since 
that  would  put  him  between  conflicting 
interests.  Minto  v.  Moore,  55  So.  543,  1 
Ala.  App.  5S6. 

The  general  rule  is:  "that  a  real  estate 
broker  or  agent,  who  is  negotiating  a  sale 
of  property  or  otherwise  acting  in  the 
usual  line  of  his  business,  can  not  repre- 
sent both  parties  to  the  transaction  with- 
out their  mutual  knowledge  and  consent." 
Green  v.  Southern  States  Lumber  Co.,  141 
Ala.  680,  37  So,  670,  972. 

Custom  of  Stock  Exchange. — A  pledgee 
of  stock,  empowered  to  sell  it  on  the 
stock  exchange,  employed  a  member  of 
the  exchange  to  effect  the  sale.  Held, 
that  the  fact  that  the  purchaser  of  the 
stock  had  employed  the  same  member  to 
purchase  on  the  exchange,  at  a  limited 
price,  stock  of  the  character  offered  by 
the  pledgee,  would  not  invalidate  the  sale, 
where  such  member,  according  to  the 
rules  of  the  exchange,  procured  a  fellow 
member  to  make  the  bid,  and  where 
neither  the  pledgee  nor  the  purchaser  had 
any  knowledge  of  each  other's  intentions, 
or  of  their  instructions  to  such  member. 
Terry  v.  Birmingham  Nat.  Bank,  08  Ala. 
566,  13  So.  149. 
§  17.  Fraud  of  Broker  or  His  Agent. 

Brokers,  taking  land  received  in  ex- 
change in  their  own  name  fraudulently, 
and  a  purchaser  of  a  portion  of  the  land 
from  them  with  notice,  held  liable  for  the 
fair  rental  value  of  the  portion  sold.  Dean 
V.  Roberts  (Ala.),  63  So.  44. 
§  18.  Actions  for  Negligence  or  Wrongful 
Acts  of  Broker. 

Where  brokers  fraudulently  took  a  con- 
veyance of  land  belonging  to  their  princi- 
pal in  their  own  name,  they  are  liable  on 
the  conveyance  being  set  aside  for  the 
rental  value  of  the  property  held  by  them 
under  the  conveyance,  subject  to  a  credit 
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for  taxea  paid.     Dean  v.  Roberts   (Ala.), 
es  So.  44. 

IV.  COMPENSATION  AND  LIEN. 
§  19.  Risht  to  Compenaation  in  General. 

Employing  subordinate  to  make  sale. 
See  ante,  "Delegation  of  Authority,"  g  11. 

A  contract  to  procure  the  purchase  of 
a  post  office  site  by  the  government  is 
not  to  be  condemned  because  compensa- 
tion is  contingent  on  the  success  of  the 
undertaking.  Bush  v.  Russelt  (Ala.).  61 
So.  373. 

Where  plaintilT  acted  for  a  third  person 
in  making  a  sale  of  the  latler's  property 
to  defendant,  whose  promise  was  only  to 
pay  the  price  ot  the  property  sold,  plain- 
tiff could  not  recover  from  defendant  com- 
missions for  making  the  sale,  on  the 
theory  that  such  commissions  were  due 
for  services  rendered  him,  though  it 
might  be  found  that  the  price  of  the  prop- 
erty was  so  fixed  as  to  include  the  com- 
missions, which  were  to  be  paid  directly 
to  plaintiff.  Moses  v.  Beverly,  34  So.  8S5, 
137  Ala.  473. 

A  broker  employed  to  sell  cotton  at  a 
certain  commission  may  employ  a  sub- 
ordinate to  sell  the  cotton  on  a  smaller 
commission,  and  recover  from  his  princi- 
pal the  commission  stipulated.  Burns  v. 
Campbell,   71    Ala.  S71. 

A  broker  may  recover  commissions 
upon  procuring  sales  from  a  subagent, 
though  the  owner  did  not  know  that  the 
purchaser  was  procured  by  the  subagent. 
Alford  V.  Creagh  (Ala.),  62  So.  254. 
§  M.  Emplojrment  of  Broker. 

See  ante,  "Employment "  and  .Author- 
ity," II. 

"In  order  to  entitle  a  broker  to  recover 
compensation  for  his  services,  it  is  nec- 
essary that  the  person,  from  whom  he 
claims,  shall  have  employed  him  to  ren- 
der the  services  out  of  which  his  claim 
arises,  or  that  there  should  have  been  such 
acceptance  and  ratification  of  his  services 
by  such  person  as  will,  in  the  eyes  of  the 
law,  amount  to  the  same  thing  as  an  orif;- 
inal  employment."  Stephens  f.  Bailey, 
149  Ala.  2se,  42  So.  740. 

The  right  of  the  real  estate  agent  to 
compensation  depends  upon  the  fact  of 
his  employment   by  the  seller  to  sell  the 
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designated  property.  No  one,  it  would 
seem,  on  sound  principal,  has  the  legal 
right  lo  charge  another  for  services  ren- 
dered, unless  he  has  been  employed  by 
that  other,  by  contract  express  or  implied, 
that  he  would  compensate  him  therefor. 
Stephens  v.  Bailey,  149  Ala.  256,  42  So. 
740,  T4I. 

Where  an  offer  was  in  writing  and  was 
preceded  by  a  verbal  offer  in  practically 
the  same  terms  which  was  substantially 
accepted  by  the  broker  by  writing  to  the 
owner  for  the  land  numbers  pursuant  to 
the  owner's  promise  at  the  time  of  the 
verbal  offer,  and  the  owner  furnishes  such 
numbers  and  renews  his  offer  of  employ- 
ment in  more  favorable  terms,  an  accept- 
ance of  such  last  offer  will  be  implied, 
though  the  broker  does  not  inform  the 
owner  thereof.  Alford  v.  Creagh  (Ala.). 
62  So.  254. 

§  31.  Necessity  of  License. 

See  ante,  "Licenses  and  Taxes,"  g  2. 

That  plaintiff  has  not  taken  out  a  state 
license  to  engage  in  the  real  estate  busi- 
ness, as  required  by  the  revenue  laws, 
would  not  invalidate  a  contract  by  him  to 
sell  land  on  commissions.  Alford  v. 
Creagh  (Ala.),  62  So.  234. 

That  a  broker  employed  to  sell  land  had 
not  taken  out  a  license  did  not  invalidate 
his  contract.    Smith  v.  Sharp,  50  So.  381, 

162  Ala.   433. 

§  U.  Necessity  of  Contract  in  Writing. 

As  to  necessity  ot  writing  to  agents  au- 
thority to  sell,  see  ante,  "Purchase  or 
Sale  of  Real  Property,"  §  iO. 

A  contract  of  employment  for  the  sale 
of  realty  on  commissions  need  not  be  in 
writing  under  the  statute  of  frauds.  Al- 
ford V.  Creagh  (Ala.),*63  So.  254. 

A  contract  for  broker's  commissions  on 
the  sale  of  land  is  not  required  by  the 
statute  of  frauds  to  be  in  writing.  Hutto 
V.  Stough  &  Hornsby,  47  So.  1031,  157 
Ala.  566. 


In  a 


1  to 


compensation  for  the  sale  of  land  by  a 
broker,  that  the  contract  with  the  broker 
was  within  the  statute  of  frauds  is  no  de- 
fense.    Stephens  v.  Bailey  &  Howard,  43 

So.   740,    149   Ala.   2B6. 

The  fact  that  a  contract  made  with  a 
proposed  purchaser  is  voidable  under  the 
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statute  of  frauds  is  no  deFense  to  an  ac- 
tion by  the  brokers  against  the  vendor  for 
commissions,  where  the  purchaser  has  not 
shown  any  intention  to  take  advantage  of 
the  statute.  Sayre  v.  Wilson,  86  Ala.  151, 
5  So.  157. 

§  23.  Revocation  of  Authority. 

As  to  sufficiency  of  revocation  of 
agency,  see  ante,  "Revocation  of  Agency," 
§  6.  As  to  what  agencies  irrevocable,  see 
ante,  "Revocation  of  Agency,"  §  6. 

As  a  general  principle,  an  authority  to 
sell  land  may  be  revoked  at  any  time 
before  sale,  and  the  owner  will  not 
thereby  incur  any  obligation  to  the  agent 
Cronin  v.  American  Securities  Co.,  50  So. 
915,  163  Ala.  533. 

Where  a  real-estate  agent's  authority  to 
sell  lands  upon  certain  terms  i$  revoked, 
and  the  owner,  in  good  faith,  thereafter 
sells  upon  less  favorable  terms  to  one 
who  had  declined  to  purchase  from  the 
agent,  such  agent  is  not  entitled  to  com- 
missions. Bailey  v.  Smith,  103  Ala.  641, 
IS  So.  900,  cited  in  note  tn  44  L.  R.  A. 
34T,  621. 

Ncceisitr  for  Notice  of  Revocation  of 
Authority. — Where  a  broker,  employed  to 
find  a  purchaser,  has  begun  negotiations, 
no  revocation  of  his  authority  is  possible, 
unless  brought  home  to  him  by  actual  no- 
tice.   Alexander  v.  Smith  (Ala.),  61  So.  68. 

Time  of  Revocation. — A  principal  can 
not  defeat  a  broker's  right  to  compensa- 
tion for  procuring  a  purchaser  by  revok- 
ing his  authority  pending  negotiations 
with  the  customer.  Handley  v.  Shaffer 
(Ala.),  59  So.  286. 

An  agreement  by  land  brokers,  at  the 
owner's  request  that  a  certain  lot  might 
be  withdrawn  from  market,  made  after 
they  had  effected  a  sale  of  it,  and  under 
thf  mistaken  belief  that  the  lot  proposed 
to  be  withdrawn  was  a  different  one, 
would  not  prevent  recovery  of  commis- 
sions for  the  sale.  Sayre  i'.  Wilson,  86 
Ala.  151,  S  So.  1S7. 

Promise  to  Pay  Broker  as  if  Sale  Had 
Been  Made. — Where  an  owner  of  land  re- 
voked an  agent's  authority  to  sell,  and 
told  the  agent  that  he  would  be  taken  care 
of  as  if  he  had  made  the  sale,  and  the 
owner  then  made  a  sale  through  his  own 
efforts,   the   promise    to   the    broker    was 


deration.     Cronin  v.  Ameri- 
Co.,  50  So.  915,  163  Ala.  533. 


The  owner  of  a  lot,  who  had  placed  it 
in  a  broker's  hands  for  sale,  wrote  him 
that  she  felt  at  liberty  to  withdraw  "from 
the  proposition  under  consideration"  if 
she  chose.  The  broker  replied  that  upon 
receipt  of  her  letter  he  had  seen  his  client, 
but  could  not  make  the  deal,  and  that  it 
looked  like  the  matter  was  closed,  unless 
she  would  accept  a  lower  offer.  Held, 
that  the  broker's  letter  terminated  the 
agency  at  the  time  of  mailing,  and  he  was 
not  entitled  to  commissions  on  a  sale  of 
the  lot  negotiated  by  him  next  day.  Jack- 
son V.  Parrish,  47  So.  1014,  157  Ala.  584; 
Haygood  v.  Parrish,  47  So.  1015,  1S8  Ala. 
675. 

§  iS.  TraiuactionB   Effected  without  Aid 
of  Broker. 

As  to  right  of  broker  to  sell,  or  appoint 
Other  brokers,  see  ante,  "Purchase  or  Sale 
of  Real  Property,"  §  10. 

Where  the  owner  of  land  agreed  to  pay 
plaintiff  a  commission  for  selling  it  to  a 
corporation  that  plaintiff  might  promote 
for  the  purchase,  and  while  plaintiff  was 
endeavoring  to  bring  the  deal  about  the 
owner  withdrew  the  offer  and  sold  the 
land  himself,  he  was  not  liable  for  com- 
missions; plaintiff's  efforts  not  having  in 
any  way  tended  to  the  consummation  of 
the  sale.  Cronin  v.  American  Securities 
Co.,    50    So.   91S,    163    Ala.    533. 

§  M.  Sufficiency  of  Services  of  Broker. 

See  post,  "Failure  to  Complete  Contract 
or  Transaction   Negotiated,"  §  35. 
g  21.  In  General. 

Where  defendant  agreed  to  pay  $1,000 
in  consideration  of  plaintiff's  services  in 
procuring  for  defendant  a  conveyance  of 
certain  mineral  land,  defendant,  having  re- 
ceived the  benefit  of  plaintiff's  efforts  in 
accordance  with  the  contract,  could  not 
by  the  mere  form  in  which  the  transac- 
tion was  subsequently  completed  impair 
his  obligation  to  pay.  Lamar  i'.  King,  53 
So.  S79,  168  Ala.  385. 

To  recover  commissions  for  procuring 
the  sale  of  realty,  plaintiff  must  show  that 
he  was  the  cause  of  procuring  a  satisfac- 
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tory  purchaser  withi 
after  he  agreed  to  do  so,  who  was  able, 
ready,  and  willing  to  purchase  on  the 
terms  fixed  by  his  contract  of  employ- 
ment. Alford  V.  Creagh  (Ala.),  62  So. 
SS4. 

§  IB.  Performance    of    Contract  of 

Employment. 

A  broker  employed  to  procure  a  pur- 
chaser without  specification  as  to  price  is 
not  entitled  to  compensation,  unless  the 
purchaser  is  accepted  by  the  principal  on 
his  own  terms.  Handley  v.  Shaffer  (Ala.). 
S9  So.  386. 

Where,  in  an  action  for  commissions  on 
the  sale  of  land,  which  accrued  to  a  third 
person  and  was  transferred  to  plaintiff. 
no  proof  was  produced  from  which  the 
value  of  any  services  rendered  outside  the 
special  contract  could  have  been  found 
chargeable  to  defendant,  it  was  not  error 
to  instruct  that  the  performance  of  the 
contract  was  a  prerequisite  to  the  right 
to  compensation.  Ivy  Coal  &  Coke  Co. 
V.    Long,  36   So.  732,   139  Ala.   535. 

Selling  on  Credit.— Where  a  real  estate 
broker  was  engaged  to  find  a  purchaser 
for  land  at  a  fixed  price,  and  the  contract 
said  nothing  as  to  the  terms  of  sale,  it 
was  not  necessary,  to  entitle  him  to  com- 
missions, that  he  should  find  a  purchaser 
for  cash ;  a  purchaser  who  bought  on 
terms  satisfactory  to  the  owner  being  suf- 
ficient. Alexander  v.  Smith  (Ala.),  61 
So.  68. 

Where  a  real  estate  broker  was  em- 
ployed to  sell  land  at  a  fixed,  price,  but 
without  terms  of  payment,  the  acceptance 
by  the  owner  of  a  purchaser  who  did  not 
pay  cash  estops  htm  from  denying  that 
the  terms  offered  were  satisfactory.  Alex- 
ander !'.   Smith   (Ala.),  61   So.  6S. 

Necessity  for  Contplyins  with  Condi- 
tions.— While,  as  a  general  rule,  a  broker 
employed  by  an  owner  of  real  estate  lo 
sell  it  becomes  entitled  to  reasonable  com- 
pensation when  through  his  services  such 
real  estate  is  sold,  where  the  contract  con- 
tains conditions  the  broker  must  comply 
therewith.  Mabry  v.  Bailey,  5  Ala.  App. 
383.  59  So.  333. 

Securing  Options. — A  contract  of  em- 
ployment to  obtain  options  on  properties 
stated    that    (he   options    should    be   at   a 


price  at  which  the  party  for  whom  they 
were  purchased  "may  buy."  Held,  that 
the  intent  of  the  parties  was  that  the  op- 
tion obtained  should  be  at  a  price  which 
was  satisfactory  to  the  purchaser,  and,  if 
shown  to  be  so,  the  conditions  of  the  con- 
tract were  fully  complied  with.  Worth- 
ington  V.  McGarry,  42  So.  988,  14B  Ala. 
351. 

Where  one  party  undertakes  for  a  cer- 
tain compensation  to  obtain  options  on 
certain  properties  for  another  party,  it  is 
not  necessary  that  there  should  be  an  ac- 
tual purchase  of  the  properties  under  the 
options  before  the  compensation  is  earned. 
Worlhington  v.  McGarry,  149  Ala.  251, 
42  So.  9S8. 

Where  a  party  under  a  contract  is  to 
secure  for  a  second  party  options  on  cer- 
tain properties,  and  the  second  parly  di- 
rects him  not  to  proceed  in  reference  to 
securing  the  option  on  one  of  the  prop- 
erties, this  is  a  breach  of  the  contract,  for 
which  the  second  party  is  liable  for  dam- 
ages. Worthington  v.  McGarry,  42  So. 
998,  149  Ala.  251. 

Plaintiff  and  defendant  entered  into  a 
contract  whereby  defendant  agreed  to 
pay  plaintiflf  a  certain  sum  if  the  plaintiff 
should  secure  for  him  certain  options  on 
ore  lands  and  on  the  majority  of  the 
Slock  of  a  corporation.  Plaintiff  secured 
the  options,  except  as  to  the  stock  in  the 
corporation.  Held,  that  plaintiff  is  not 
entitled  to  compensation  under  the  con- 
tract for  securing  the  ore  option  by  al- 
leging and  proving  that  he  was  prevented 
in  endeavoring  to  obtain  the  other  by  de- 
fendant. Worthington  v.  McGarry,  149 
Ala.  3S1,  43  So.  988. 

§  89.  -—  Performance  of  Services  within 
Time  Specified. 

A  broker  employed  to  sell  is  entitled  to 
his  compensation  if  he  produces  a  person, 
able,  ready,  and  willing  to  buy  on  the 
principal's  terms,  within  the  period  al- 
lowed, or.  if  the  time  is  not  limited,  be- 
fore revocation  of  the  agency.  This  as- 
sumes that  the  broker's  negotiations  have 
produced  a  result  so  complete  that  noth- 
ing remains  to  be  done  but  acc^tance  by 
the  principal.  Handley  v.  Shaffer  (Ala.), 
59  So.  286. 

Where    one   employs   a   broker   to   ne- 
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gotiate  the  purchase  of  property,  the 
broker  has  a  reasonable  time  within  which 
to  perform  the  service,  and  an  under- 
standing reached,  after  the  making  of  an 
alleged  contract  of  employment,  that  the 
broker  was  to  get  the  deed  by  a  certain 
day,  did  not  make  his  right  to  commis- 
sion depend  upon  the  arrival  of  the  deed 
by  that  day.  Hanna  *.  Espalla,  43  So. 
443,  148  Ala.  313. 

To  make  an  owner  of  land  liable  for  a 
sale  by  an  authorized  agent  after  the  time 
fixed  for  making  the  sale,  or  after  a  rea- 
sonable time  if  no  time  was  fixed,  the 
broker  must  show  an  express  or  implied 
extension  of  time,  and  such  extension 
would  be  implied  from  the  owner's  sub- 
sequent acceptance  of  an  actual  purchaser 
procured  in  reliance  on  the  contract.  Al- 
ford  V.  Creagh  (Ala.).  62  So.  354. 
§  30. Brincing  Partiea  Together. 

See  post,  "Ability  and  Willingness  of 
Party  Procured  to  Perform  Contract."  § 
32;  "Negotiations  Direct  with  Principal." 
§  33;  "Failure  to  Complete  Contract  or 
Transaction  Negotiable,"  §  35. 

A  broker  employed  to  sell  land  is  en- 
titled to  his  compensation  if  he  brings  the 
parties  together,  and  a  sale  is  consum- 
mated by  the  seller  himself.  Smith  v. 
Sharp,  50  So.  381,  162  Ala.  433. 

A  broker  employed  to  sell  real  estate 
earns  bis  commissions  when  he  procures 
a  purchaser  able  and  willing  to  conclude 
the  bargain  on  the  terms  proposed  or  ac- 
ceptable to  the  owner.  Crook  v.  Forst, 
23  So.  540.  116  Ala.  3B5;  Sayre  v.  Wilson. 
86  Ala.  151,  5  So.  157,  160;  Birmingham 
Land,  etc.,  Co.  v.  Thompson,  86  Ala.  146, 
5  So.  473.  474;  Hutto  *.  Slough,  157  Ala. 
566,  47  So.  1031;  Smith  v.  Sharp,  162  Ala. 
433,  50  So.  381. 

A  broker  employed  to  sell  land  for 
commission  is  entitled  to  compensation 
when  a  sale  is  made  by  his  principal 
a  purchaser  procured  by  the  broker, 
though  all  the  negotiations  were  con- 
ducted by  the  principal  with  the  pur- 
chaser, provided  the  broker  is  the  efficient 
means  of  bringing  the  minds  of  the  prin- 
cipal and  purchaser  together.  Davis  v. 
Clausen,  2  Ala.  App.  378,  57  So.  7fl. 

"The  theory  of  the  law  is  that,  when  the 
broker   has  brought    the    minds    of    the 
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buyer  and  seller  to  an  agreement  upon 
ie  terms  of  sale,  and  the  buyer  is  able, 
illing,  and  ready  to  buy,  this  is  a  con- 
ructive  consummation  of  the  sale,  so  far 
3  the  broker  is  concerned,  because  he 
has  done  all  that  he  is  required  to  do." 
Sayre  v.  Wilson,  86  Ala.  151,  5  So.  157, 
161,  cited  in  note  in  44  L.  R.  A.  333,  606, 
(316.  617,  619,  620,  623. 

§  31.  Procuring   Catue  of   Contract 

or  Transaction. 

In  determining  whether  a  broker  has 
earned  a  commission  for  procuring  a  pur- 
chaser, it  is  enough  that  the  efforts  of  the 
broker,  acting  upon  the  purchaser,  are  the 
efficient  cause  of  his  offer  to  purchase, 
but  they  need  not  be  the  sole  cause. 
Handley  v.  Shaffer  (Ala.).  5B  So.  286, 

To  earn  commissions  for  finding  a  pur- 
chaser, a  broker  need  not  participate  in 
the  negotiations;  it  being  enough  that  he 
is  an  efficient  cause  of  the  offer  to  pur- 
chase.     Alexander    v.   Smith    (Ala.),    61 

So.  68. 

Instructions  Statrng  the  Law  Correctly. 
— In  an  action  by  a  broker  for  commis- 
sions for  procuring  a  purchaser  for  lands, 
instructions  that  to  be  the  procuring 
cause  of  a  sale  it  is  not  necessary  that 
plaintiff  should  have  conducted  all  the 
negotiations  leading  to  the  sale,  it  being 
sufficient  if  he  set  in  motion  the  machin- 
ery by  which  the  work  was  done,  and  that 
he  need  not  be  present  at  the  meeting, 
held  proper.  Handley  v.  Shaffer  (Ala.), 
59  So.  386. 

§  39.    Ability   and    Willingness    of 

Party  Procured  to  Perform  Contract. 

See  ante,  "Bringing  Parties  Together," 
S  30. 

"If  he  has  negotiated  to  sell  the  prop- 
erty to  a  minor,  or  a  lunatic,  or  a  feilie 
covert,  or  other  person  who  is  legally  in- 
capacitated to  bind  himself  to  perform 
the  terms  required,  the  owner  may  refuse 
to  accept  the  proffered  purchaser,  and 
incurs  no  obligation  to  pay  commissions 
for  the  service  of  procuring  such  a  buyer." 
Sayre  v.  Wilson,  66  Ala.  161,  5  So.  1S7, 
161. 

"If  an  unsatisfactory  purchaser  is  found 
— one  who  is  not  able,  or  ready  or  will- 
ing to  accept  and  perform  the  proffered 
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terms — the  owner  may  refuse  to  accept 
him.  and  is  under  no  liability  to  pay  the 
broker  for  his  services."  Sayrc  v.  Wil- 
son. 86  Ala.  151,  5  So.  isr,  161. 

"The  sale  of  one  of  the  lost  ownd  by 
appellant  is  shown  to  have  been  con- 
tracted to  be  made  to  a  married  woman 
— one  Mrs,  Mayberry.  The  terms  of  the 
sale  provided  for  a  cash  payment  of  one- 
balf  of  the  purchase  money,  and  th-  re- 
mainder to  be  paid  in  twelve  months. 
A  feme  covert,  in  this  state,  being  at  that 
lime  incapable  of  binding  herself  person- 
ally for  the  payment  of  the  purchase 
money,  the  appellant  could  properly  ob- 
jected to  Mrs.  Mayberry  as  an  unsatis- 
factory purchaser.  But  if  he  knew  her 
status,  and  did  not  object  for  that  rea- 
son, or  declined  to  consummate  the  sale 
on  other  specified  grounds,  this  objec- 
tion must  be  construed  to  have  been 
waived  by  him."  Sayre  v.  Wilson,  86 
Ala.  151,  5  So.  157,  161. 

Acceptance  by  Principal  Conclusive 
Evidence  of.— In  determining  whether  a 
broker  has  earned  a  commission  for  pro- 
ducing a  purchaser,  his  principal'^  ac- 
ceptance 'of  the  purchaser  is  conclusive 
that  the  purchaser  was  able,  ready,  and 
willing     to     buy.     Handley     v.     Shaffer 

(Ala.),  59  So,  286. 

Revoking  Offer  to  Buy  Conclusive  of 
Unwillingness. — While  a  broker  who 
flnds  a  customer  ready,  able,  and  will- 
ing to  purchase  at  the  seller's  price  is 
entitled  to  commissions,  yet  if  the  pro- 
spective customer's  order  is  revocable  at 
pleasure,  his  revocation  thereof  is  con- 
clusive evidence  that  he  is  not  willing  to 
purchase,  so  that  where  plaintiff,  who 
was  authorized  to  take  orders  for  the  sale 
of  flour  for  defendant  mill,  took  two  or- 
ders for  a  certain  kind  of  flour  which  the 
prospective  purchaser  canceled  when  de^ 
fendant  explained  to  him  the  quality  of 
the  flour,  plaintiff  was  not  entitled 
commissions,  defendant  not  beini;  at 
fault  for  truthfully  stating  the  quality  of 
the  flour.  Richardson  v.  Olathe  Milling 
&  Elevator  Co.,  52  So.  659,  167  Ala.  411. 
§  S3.  — :-  Negotiationi  Direct  with  Prin. 

cipaL 
§  33  (1)  In  General. 

A  landowner  can  not  avail  himself  of 
the  service  of  an  agent  who  procured  a 


purchase  to  effect  a  sale  himself  to  such 
purchase,  and  thereby  deprive  the  agent 
of  his  commission.  Crook  v.  Forst,  116 
Ala.  395.  33  So.  540,  cited  in  note  in  44 
L.  R.  A.  613.  621,  IS  L.  R.  A.,  N.  S.,  273, 
274. 

Where  a  real  estate  broker  did  eveiy- 
thing  necessary  to  earn  the  commission 
under  his  contract  with  a  landowner  to 
procure  a  purchaser,  he  can  not  be  de- 
prived of  his  commission  because  the 
landowner's  sale  of  the  property  was 
without  intending  to  defraud  him  of 
his  compensation.  Alexander  v.  Smith 
(Ala.).  61  So.  68.  ■ 

Fair  dealing  between  the  parties 
should  demand  of  the  owner  of  land 
placed  in  the  hands  of  a  broker,  that  he 
disclose  his  intention  to  the  agent,  be- 
fore concluding  the  sale  to  a  purchaser 
procured  by  the  broker.  Crook  v.  Forst, 
116  Ala.  395,  22  So.  540,  S41,  cited  in  note 
in  44  L.  R.  A.  338,  344,  348. 

Where  real  estate  brokers  were  inter- 
rupted in  their  negotiations  for  a  sale  of 
the  property  by  the  request  of  the  land- 
owner to  hold  the  proposition  for  a  few 
days,  and  during  such  few  days,  without 
terminating  the  agency,  the  owner  con- 
tinued the  negotiations  along  the  same 
line,  and  concluded  the  sale,  the  bro- 
kers are  entitled  to  their  commissions. 
Hutto  V.  Stough,  157  Ala.  566,  47  So. 
1031,  cited  in  note  in  34  L.  R.  A.,  N.  S.. 
1052. 

Knowledge  That  Party  Was  Sent  by 
Broker. — Where  a  real  estate  agent  with 
whom  property  is  listed  to  be  sold  merely 
procures  another  to  look  at  the  property 
with  a  view  to  buying  it,  and  it  does  not 
appear  that  the  owner  knew  or  could 
have  known  that  the  agent  had  so  shown 
the  property  to  such  other,  the  agent  is 
not  entitled  to  a  commission,  on  a  sale 
of  the  property  by  the  owner  to  such 
other.  Sharpley  v.  Lee  Moody  &  Co., 
44  So.  660,  152  Ala.  649. 

Ordinarily,  a  broker's  right  to  compen- 
sation for  procuring  a  purchaser  is  un- 
affected because  his  principal  did  not 
know  that  the  purchaser  was  procured 
by  the  broker,  but  special  circumstances 
may  require  the  broker  to  inform  his 
principal  that  one  with  whom  the  latter 
is  negotiating  is  a  customer  sent  by  the 
broker.  If  such  information  is  necessary 
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to  enable  the  principal  to  protect  himself 
against  deception,  imposition,  or  loss. 
Handley  v.  Shaffer  (Ala.),  59  So.  386. 

Same — Duty  of  Broker  to  Disoloae 
That  Fact — Where  a  broker  is  employed 
to  make  a  sale  of  property  belonging  to 
his  principal,  it  is  clearly  his  duty  to  dis- 
close to  his  principal  the  fact  that  he  has 
found  a  purchaser;  and,  if  the  broker  is 
aware  that  the  person  with  whom  he  is 
negotiating  is  about  to  approach  or  has 
approached  his  principal  with  a  view  of 
dealing  with  him  independently,  it  would 
be  the  broker's  duty  to  inform  his  prin- 
cipal that  such  person  is  the  former's 
customer,  in  order  that  the  principal  may 
be  able  to  protect  his  own  as  well  as 
his  brokers  interests,  by  either  declining 
to  thus  deal  with  the  purchaser,  or  by 
so  dealing  as  to  make  due  allowance  for 
the  brokers  commission.  In  such  a  case, 
the  principal  is  not  upon  notice  that  any- 
one approaching  him  to  buy  may  be  a 
customer  of  his  broker,  and  he  is  under 
no  duty  to  find  out.  If,  however,  the 
principal  has  actual  knowledge  of  the  re- 
lation existing  between  the  purchaser  and 
the  broker,  he  is  bound  to  respect  the 
rights  of  the  latter.  Handley  v.  Shaffer 
(Ala.),  69  So.  386. 

Same — Duty  of  Principal  to  Hake  In- 
quiry.— Where  a  broker  is  employed,  not 
to  effect  a  sale  of  his  principal's  prop- 
erty, but  merely  to  find  a  purchaser  for 
it,  the  principal  is  upon  notice  that  every- 
one who  approaches  him  to  buy  the  piop- 
erty  may  be  a  customer  of  his  broker,  and 
it  is  his  duty,  if  in  doubt  upon  the  sub- 
ject, to  ascertain  whether  or  not  the  pur- 
chaser is  a  customer  of  his  broker  and 
if  so,  to  respect  the  rights  of  the  latter. 
Handley  v.  Shaffer  (Ala.),  SB  So.  286. 
S  33  (S)  Sale  in  Which  Broker  Has  Been 
Instrumental,  or  to  One  Introduced 
or  Procured  by  Broker,  or  with 
Whom  Broker  Has  Negotiated. 

"Both  the  broker  and  principal  must 
act  in  good  faith,  and  any  attempt  on  the 
part  of  the  principal  to  evade  his  liabil- 
ity by  a  mere  device,  when  the  sale  was 
really  procured  in  good  faith  by  the 
broker,  will  not  have  the  effect  of  de- 
priving the  broker  of  his  commissions. 
Henderson  v.  Vincent,  84  Ala.  99,  4  So. 
180;  Crook  v.  Forst,  116  Ala.  3DS,  22  So. 


S40."  Hutto  V.  Stough,  157  Ala.  56«,  47 
So.  1031,  1033,  cited  in  note  in  43  L,  R. 
A.   606,  608. 

Where  real  estate  agents  employed  'to 
sell  land  within  a  certain  time,  after  the 
expiration  of  the  time,  at  the  request  of 
the  owner  and  on  a  promise  by  him  that 
he  will  pay  them  a  commission  if  i  sale 
is  effected,  irrespective  of  the  purchase 
price,  and  though  the  sale  be  made  di- 
rectly by  him,  write  to  a  prospective  pur- 
chaser, with  whom  they  have  bee.i  in 
correspondence,  offering  the  land  for  a 
certain  price,  and  the  purchaser,  as  a 
result  of  the  letter,  purchases  the  land 
directly  from  the  owner,  the  agents  are 
entitled  to  their  commissions.  Holland 
V.  Howard,  lOS  Ala.  fi3B,  IT  So.  35,  cited 
in  note  tn  44  L.  R.  A.  341. 
§  34. Contract  or  Tranuction  Ne- 
gotiated Different  from  That  Author- 
ized 
§  34  <1)  In  General. 

Where  a  broker  was  authorized  to  sell 
real  estate  for  not  less  than  a  specified 
price,  one-third  cash  and  the  balance  in 
one  and  two  years,  with  interest  at  6 
per  cent  the  purchaser  to  pay  a  propor- 
tionate amount  of  the  taxes  for  the  cur- 
rent year,  and  he  sold  the  property  un- 
der a  contract  requiring  the  seller  to  fur- 
nish an  abstract  of  title  at  his  cost,  and 
authorizing  the  purchaser  to  pay  the  bal- 
ance "on  or  before"  one  or  two  years,  the 
contract  was  not  a  compliance  with  the 
broker's  authority,  and  he  was  not  enti- 
tled to  commission  thereon.  Crosth- 
waite  V.  Lebus,  41  So.  853.  146  Ala.  S3S. 
§  84  (8)  Contract  or  Sale  by  Owner  on 
Different  Terms  or  for  Different 
Prices. 

Where  a  broker,  employed  to  procure 
a  purchaser  of  real  estate,  handed  to  a 
third  person  a  description  of  the  prop- 
erty with  the  statement  that  it  could  be 
bought  for  a  certain  sum,  and  his  act  was 
the  procuring  cause  of  the  subsequent 
sale  made  by  the  owner  to  the  third  per- 
son for  a  less  sum,  the  broker  was  en- 
titled to  reasonable  compensation  for  the 
services  rendered.  Davis  v.  Clausen,  8 
Ala.  App.  378,  67  So.  79. 

Fraudulent  Devices  to  Save  Commlv 
■ion. — A    landowner   can   not,    merely  to 
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save  the  commissioners,  agreed  to  be 
paid  to  his  broker,  effect  a  sale  of 
the  land  placed  in  the  hands  of  the  lat- 
ter, at  a  small  reduction  in  the  price  at 
which  the  agent  was  authorized  lo  find 
a  purchaser,  or  make  immaterial  chirges 
in  the  terms  of  the  sale.  Crook  v.  Forst, 
lis  Ala.  39S,  aa  So.  940. 

"The  owner  of  real  eslate  can  not  avail 
himself  of  the  services  of  an  agent  em- 
ployed by  him,  who  procured  a  purchaser, 
to  effect  the  sale  himself  to  such  pur- 
chaser, and  thereby  deprive  the  agert  of 
I  he,  merely  to 
i  agreed  to  be  paid 
to  the  agent,  efitect  such  sale  at  a  small 
reduction  of  price,"  or  by  making  imma- 
terial changes;  and  it  has  been  said  that 
"fair  dealing  between  the  parties  should 
demand  of  the  dealer  that  he  disclose  his 
intention  to  the  agent  before  concluding 
the  sale."  Crook  v.  Forst,  116  Ala.  395, 
22  So.  540;  Smith  v.  Sharp,  162  Ala.  *33, 
SO  So.  381,  384,  cited  in  note  in  34  L.  R. 
A.,  N.  S.,  1051,  1054. 

Waiver  of  Right  to  Inust  on  Tenns. 
— Where  a  broker  introduces  a  prospec- 
tive purchaser,  and  the  seller  undertakes 
to  conduct  the  negotiations,  and  finally 
sells  for  less  than  the  terms  named 
the  contract  of  employment,  he  thereby 
waives  his  right  to  insist  on  the  terms 
of  the  contract  in  that  respect,  and 
ble  at  least  for  a  reasonable 
Smith  V.  Sharp,  50  So.  381,  162  Ala.  433. 
§  S5.  Failure  to  Complete  Contract  or 
Transaction  Negotiated. 

See  ante,  "Bringing  Parties  Together," 
g  30;  "Contract  or  Transaction  Negotiated 
Different  from  That  Authorized,"  S  34. 
§  36.  In  General. 

And  if  a  purchaser  able,  ready,  and 
willing  to  complete  the  sale  is  found  by 
the  broker,  and  the  sale  is  not  consum- 
mated owing  to  the  principal's  fault,  he 
can  not  cut  off  the  broker's  right  to  com- 
missions. Birmingham  Land,  etc.,  Co.  *. 
Thompson,  se  Ala.  146,  5  So.  473;  Sayre 
V.  Wilson,  86  Ala.  151,  6  So.  157;  Cham- 
bers V.  Seay,  73  Ala.  373;  Henderson  v. 
Vincent,  84  Ala.  99.  4  So.  180,  cited  in 
note  in  43  L.  R.  A.  593,  595. 

A  real  estate  agent,  employed  to  effect 
a  sale  of  land  on  specified  terms,  is  en- 
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titled  to  his  commission,  where  he  pro- 
cures a  purchaser  able,  ready,  and  will- 
to  buy  on  the  terms  specified,  and 
owner  accepts  him,  though  the  sale 
may  not  thereafter  be  completed.  Sharp- 
ley  V.  Lee  Moody  &  Co.,  44  So.  650,  ISS 
Ala.  54S. 

Under  a  contract  between  a  broker  and 
the  owner  of  land  by  which  the  former 
is  to  be  paid  a  commission  on  obtaining 
a  customer  and  effecting  a  contract  of 
sale,  the  broker  having  presented  T.  as 
a  purchaser,  and  the  owner  having  ac- 
cepted him  and  entered  into  an  executory 
contract  of  sale  with  him  the  broker  is 
entitled  to  commission,  though  the  con- 
tract is  not  carried  out;  and  it  is  imma- 
terial that,  after  the  contract  is  entered 
into,  he  aids  the  owner  in  his  efforts  to 
get  T.  to  carry  out  the  contract,  or  that 
he  then  says  he  is  unable  to  get  T.  to 
comply  therewith,  or  that  T.  and  the 
owner  modify  the  contract.  Bingham  *. 
Davidson,  37  So.  738,  141  Ala.  551. 
§  37.  Defect  in  Principal's  Title. 

A  land  agent  is  not  entitled  to  commis- 
sions or  compensation  "for  procuring  a 
purchaser  of  a  plantation,"  when  it  is 
shown  that  the  intended  purchaser  de- 
clined to  complete  the  contract,  without 
fault  or  negligence  on  the  part  of  the 
principal,  on  account  of  a  supposed  de- 
fect of  title.  Blankenship  v.  Ryerson, 
50  Ala.  426,  cited  in  note  in  43  L.  R.  A- 
613. 

The  broker,  or  real  estate  agent,  em- 
ployed to  effect  the  sale  of  land  on  spec- 
ified terms,  becomes  entitled  to  his  com- 
missions, or  agreed  compensation,  when 
he  procures  a  person  who  is  able,  ready 
and  willing  to  buy  on  the  terms  speci- 
fied, and  the  vendor  accepts  him,  al- 
though the  purchaser  afterwards  de- 
clines to  complete  the  contract  on  ac- 
count of  a  defect  in  title.  Birmingham 
Land,  etc.,  Co.  v.  Thompson,  86  Ala.  1*6, 
5  So.  473,  and  in  Sayre  v.  Wilson,  86  Ala. 
151,  5  So.  157;  Stephens  v.  Bailey,  14» 
Ala.  ase,  42  So.  740,  741,  cited  in  note  in 
43  L.  R,  A.  593,  595. 

When  a  proposed  purchaser  agrees  to 
buy,  and  nothing  is  said  about  the  title, 
he  has  a  right  to  believe  he  will  get  a 
good  title,  and  the  inducement  to  buy  is 
that  the  purchaser   may  acquire  a  good 
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and  indefeasible  title,  and  if,  after  in- 
vestigation, a  defect  in  the  title  is  dis- 
covered, the  purchaser  has  a  right  ti>  re- 
pudiate the  contract  without  incurring 
any  liability  on  account  thereof,  and  the 
repudiation  of  such  a  contract  by  the 
purchaser  will  not  excuse  the  principal 
from  his  obligation  to  pay  the  broker's 
conimissions.  Birmingham  Land,  etc., 
Co.  V.  Thompson,  86  Ab.  146,  6  So.  473; 
Flinn  v.  Barber,  64  Ala.  IBS;  Cullum  v. 
Branch  of  the  Bank,  4  Ala.  21,  38,  tiled 
in  43  L.  R.  A.  606,  cited  in  note  in  43 
L.  R.  A.  609. 

Defect  Curable.— A  real  estate  broker 
induced  one  P.  to  enter  into  a  contract 
for  the  purchase  of  certain  land  of  de- 
fendant, nothing  being  said  about  the 
title.  Afterwards  P.  discovered  that 
there  was  a  large  amount  of  purchase 
money  due  on  the  land.  Held,  that  the 
fact  that  P.,  who  stated  that  he  was  able 
to  complete  the  purchase,  refused  to  do 
so,  on  account  of  a  defect  in  the  title, 
although  the  purchase  money  stipulated 
to  be  paid  by  him  would  have  enabled  de- 
fendant to  clear  o(t  the  incumbrance, 
could  not  defeat  the  right  of  the  broker 
to  recover  his  commission  from  defend- 
ant. Birmingham  Land  &  Loan  Co.  v. 
Thompson,  86  Ala.  146,  5  So.  473,  cited 
in  notes  in  44  L.  R.  A.  322,  507,  606.  616, 
619,  3  L.   R,   A.,   N.   S.,   576,  577. 

Broker's  Coromisuon  to  Be  Paid  Out 
of  Purchase  Monty. — Plaintiff  agreed  to 
purchase  land  of  defendant,  and  to  make 
the  first  payment  when  a  "good  and  suf- 
ficient warranty  deed  was  tendered,"  and 
the  other  payments  in  installments  there- 
after, and  defendant  agreed  to  pay  plain- 
tiff a  commission  on  each  payment  when 
made.  Plaintiff  formed  a  company  to 
take  the  land  under  the  contract,  and  it 
refused  to  accept  a  deed  tendered  by  de- 
fendant, and,  before  chancery  proceed- 
ings to  clear  the  title  had  been  consum- 
mated, notified  defendant  that  it  would 
not  carry  out  the  trade.  Held,  that  plai 
liff  was  not  entitled  to  commissions  for 
making  the  sale,  Louisville  &  N.  R.  Co. 
V.   Shepard,   28   So.   203,   136  Ala.  416. 

§  se. Default  or   Refusal   of   Princi- 

p«L 

In   General. — See   ante,   "Sufficiencj 
Services  of  Broker,"  §  36. 


As  to  principal's  right  to  refuse  where 
purchaser  produced  is  not  competent, 
etc.,  see  ante,  "Ability  and  Willingness 
of  Party  Procured  to  Perform  Contract," 

33. 

Where  the  employment  of  a  broker  is 
>  procure  a  purchaser  on  specific  terms, 
and  he  procures  one  able,  ready,  and  will- 

f  to  buy  on  such  specified    terms,  he 

entitled  to   compensation,   though  the 

sale  is  not  made  through  the  principal's 

fault.     Handley  v.  Shaffer  (Ala.),  59  So. 

286. 

If  the  seller  refuses  to  deliver  goods 
sold  for  him  by  a  broker,  or  improperly 
prevents  the  consummation  of  the  sale, 
he  is  liable  to  the  broker  for  commis- 
sions. Richardson  v.  Olathe  Millint;  & 
Elevator  Co.,  82  So.  6S9,  167  Ala.  411. 

Where  the  broker  has  performed  his 
contract  by  finding  purchaser  able  and 
willing  to  buy  on  terms  stated  by  prin- 
cipal, the  fact  that  the  sale  is  not  con- 
summated, by  reason  of  the  owner's  fault, 
is  no  bar  to  the  recovery  of  commissions. 
Chambers  v.  Seay,  73  Ala.  372;  Hender- 
son V.  Vincent,  84  Ala.  99,  4  So.  180; 
Sayre  v.  Wilson,  86  Ala.  151,  6  So.  157, 
161. 

Capricious  Refusal  to  Accept  Pur- 
chaser.—A  broker's  right  to  comp;:nsa- 
tion  for  producing  a  purchaser  able, 
ready,  and  willing  to  buy  on  the  principal's 
terms  can  not  be  defeated  by  the  prin- 
cipal's capricious  refusal  to  accept  such 
purchaser.     Handley  v.  Shaffer  (Ala.),  39 

So.    286. 

Burden  of  Showing  Principal's  Re- 
fusaL — Without  some  evidence  that  the 
entire  performance  of  the  agreement  to 
purchase  was  prevented  by  some  act  or 
neglect  of  the  principal,  the  agent's  right 
to  a  commission  for  procuring  purchaser 
is  not  proved.  Blankenship  v.  Rycrson, 
50  Ala.  436,  cited  in  note  in  44  L.  R.  A. 


§  39.  Bad    Faith,    Fraud,    or    Misconduct 
of  Broker. 

See  ante,  "Acting  for  Parties  Adversely 
Interested,"  §  16. 
§  3»  (1)  In  General. 

A  real  estate  agent  loses  his  right  to 
commissions  for  selling  realty  if  he  is 
guilty  of  fraud  or  bad  faith  toward  the 
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owner.     Alford  v.   Crcagli   (Ala.).  62  So. 
254. 

Where  a  broker  is  merely  employed  to 
bring  his  principal  and  a  prospective  pur- 
chaser together  so  that  they  may  negoti- 
ate as  they  choose,  no  confidence  being 
reposed  in  the  broker,  he  need  not  fur- 
ther advise  his  principal  than  to  enable 
the  latter  to  protect  himself  against  de- 
ception, imposition  and  loss,  and  no  ques- 
tion of  his  good  faith  can  be  raised  to 
defeat  his  compensation.  Handley  v. 
Shaffer   (Ala.),  59  So.  286. 

In  a  suit  to  cancel  a  conveyance  taken 
by  brokers  fraudulently  in  their  own 
name,  on  an  exchange  of  land  in  behalf 
of  their  principal,  the  brokers  have  no 
claim  to  compensation  on  the  conveyance 
being  set  aside  for  the  fraud.  Dean  v. 
Roberts    (Ala.),   63   So.    44. 

In  an  action  by  a  real  estate  broker  to 
recover  compensation  (or  procuring  a 
purchaser  at  a  fixed  price,  it  was  not 
proof  of  the  broker's  unfaichfulnes'^  as 
matter  of  law  to  show  thai  the  purchaser 
understood  the  broker  to  intimate  ihat 
the  property  might  be  secured  at  a  less 
price.  Alexander  v.  Smith  (Ala.),  61 
So.   68. 

§  39  (8)  Sale  for  Inadequate  Price  or 
Price  Less  than  Might  Have  Been 
Procured. 

A  real  estate  agent,  employed  to  sell 
land,  must  act  in  good  faith  in  his  em- 
ployer's interest,  and  hence  must  impose 
upon  the  purchaser  the  terms  and  condi- 
tions of  sale  fixed  by  the  owner,  and 
breaches  his  duty  to  the  owner  if  he 
leads  the  purchaser  to  believe  that  the 
property  can  be  bought  for  less  than  the 
price  fixed.  Alford  v.  Creagh  (Ala.),  63 
So.  254. 

Defendant  agreed  to  pay  plaintiffs,  real 
estate  brokers,  a  certain  commission  for 
selling  his  property  at  a  certain  price. 
H.,  the  purchaser,  refused,  in  the  first 
place,  to  pay  the  required  price,  but  after- 
wards instructed  an  agent  to  buy  and 
give  the  full  price,  if  he  could  not  get  it 
for  less.  .The  agent  bought  the  property 
for  less  of  another  broker,  plaintiffs  hav- 
ing omitted  to  inform  defendant  that  H. 
would  pay  the  full  price.  Held,  that 
plaintiffs  did  not  act  in  good  faith  by 
such  omission,  and  were  not  entitled  to  a 


commission  for  effecting  a  sale.  Hender- 
son V.  Vincent,  84  Ala.  99.  4  So.  180,  cited 
in  notes  in  43  L.  R.  A.  593.  595.  606.  608. 
15  L.  R.  A.,  N.  S.,  273.  45  L.  R.  A.  34, 
33  L.  R.  A.,  N.  S„  737,  44  L.  R.  A-  322, 
323,  338,  344,  345,  595,  608,  616,  618.  630. 
§  3B  <3)  Representing  AdvetM  Interest 
The  rule  prohibiting  a  real  estate  agent 
from  recovering  compensation  for  sell- 
ing property,  where  he  was  agent  of  both 
buyer  and  seller,  applies  unless  both  par- 
ties know  of  his  inconsistent  relation  and 
consent  thereto.  Green  v.  Southern 
States  Lumber  Co.,  SO  So.  917,  163  Ala. 
511,  cited  in  note  in  24  L.  R.  A.,  N.  S., 

660. 

§  40.  Commissions  from   Both   Parties. 

See  ante,  "Acting  for  Parties  Adversely 
Interested,"  S  16, 
§  40  (1)  In  GeoenL 

PlaintilT  was  employed  by  defendant  to 
find  a  purchaser  (or  lands,  and  was  abo 
under  an  agreement  with  certain  pro- 
spective purchasers  by  which  he  was  to 
participate  with  them  in  the  advantages 
of  the  purchase,  if  made.  He  induced 
these  purchasers  to  inspect  the  lands, 
!»nd,  on  their  objecting  to  the  price, 
which,  unknown  to  them,  included  plain- 
tiff's commissions  from  defendant,  urged 
them  to  make  the  purchase,  and  finally 
Induced  them  to  agree  to  do  so.  After- 
wards, when  they  discovered  the  dual 
character  of  plaintiff's  agency,  they  re- 
fused to  consummate  the  contract,  and 
defendant  refused  to  pay  plaintiff  com- 
missions, whereupon  he  brought  suit 
therefor.  Held,  that  a  charge  that,  if  de- 
fendant employed  plaintiff  to  find  a  pur- 
chaser at  a  price  which  would  be  sztis- 
(aetory  to  de(endant  and  the  purchaser, 
de(endant  could  not  defeat  the  action  by 
proof  that  plaintiff  was  also  to  be  paid 
(or  services  by  the  purchaser,  was  erro- 
neous. Green  v.  Southern  States  Lum- 
ber Co.,  37  So.  670,  141  Ala.  680,  cited 
in  note  in  34  L.  R.  A.,  N.  S..  660. 

§  40  (B)  Knowledge  of  Double  Employ- 
roent. 
A  real  estate  broker  who  is  negotiating 
a  sale  of  property,  or  otherwise  acting  in 
the  usual  line  of  his  business,  can  not 
represent  both  parties  to  the  transaction 
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without  their  mutual  knowledge  and  con- 
sent; and,  if  he  attempts  to  do  so,  he 
forfeits  all  right  to  any  compensation  or 
commissions  from  either.  Green  f. 
Southern  States  Lumber  Co.,  37  So.  670, 
141  Ala.  680. 

§  41.  Rate  or  Amount  of  Compeiwation. 
§  it. Contracts  as  to  CompcnBatiot). 

An  agreement  authorizing  plaintifF  to 
sell  certain  lands  owned  by  defendant  at 
a  commission  of  fifty  cents  an  acre,  and 
further  provided  that,  "if  any  trade  be 
made  within  twelve  months  with  parties 
brought  to"  defendant  by  plaintiff,  de- 
fendant would  protect  plaintiff  in  his 
commission,  by  the  latter  provision  con- 
templated any  trade  which  might  result 
from  negotiations  by  defendant  with  a 
party  brought  to  him  by  plaintiff,  and 
not  participated  in  by  plaintiff,  and  .lade 
plaintiff  for  twelve  months  a  "real  estate 
broker"  in  the  strictest  sense;  that  is,  a 
middleman,  whose  office  is  to  bring  the 
principals  together,  with  the  understand- 
ing that  they  are  to  negotiate  with  <.ach 
other  and  trade  upon  mutually  satisfac- 
tory terms.  Shannon  k  Lee  (Ala.),  60 
So.  99. 

§  43.  Reimbursement    of    Advances,    Ex- 
penses, or  Losses. 

The  general  rule  is,  that,  even  when 
such  contracts  are  in  fact  wagers,  if  in 
them  the  broker  or  agent  has  no  inter- 
est; if  in  any  event  he  can  not  gain  or 
lose;  whether  there  is  profit  or  los^,  he 
is  entitled  to  his  commission  only — the 
principal  is  bound  to  reimburse  him  for 
advances,  if  he  subsequently  executes  hi( 
note  or  bill,  or  makes  an  express  prom' 
ise  to  pay  them;  or  if,  with  full  knowl- 
edge of  the  facts,  without  objection,  he 
Bermits  the  transaction  to  proceed,  U 
there  be  not  a  statute  pronouncing  the 
transaction  illegal  and  void.  Hawley  v. 
Bibb,  69  Ala.  53.  followed  in  Hubbard  v. 
Sayre,  105  Ala.  440,  17  So.  17,  cited  in 
11  L.  R.  A.,  N.  S.,  S78. 

Brokers  fraudulently  taking  title  to 
land  in  their  own  name  held  to  have 
right  to  a  sum  of  money  loaned,  where  it 
had  realized  an  equal  sum  by  a  sah  of 
a  portion  of  the  property  to  a  bona  tide 
purchaser.  Dean  v.  Roberts  (Ala.),  62 
So.  44. 
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§  44.  Persons  Entitled 

Where  plaintiff  was  authorized  by  the 
owner  of  land  to  sell  it,  and  agreed  to 
share  the  commissions  with  defendant  in 
case  the  latter  found  a  purchaser,  the 
contract  was  unilateral,  binding  on  nei- 
ther party  until  defendant  found  a  pur- 
chaser. Wefel  V.  Stillman,  44  So.  303,  ISl 
Ala.  249. 

Plaintiff  alleged  that  he  was  authorized 
to  sell  land  by  the  owners  thereof,  and 
that  he  agreed  to  divide  the  commissions 
with  defendant  if  the  latter  would  li<id  a 
purchaser;  that  defendant  recovered  of 
the  owners  the  commission  on  sale  of 
the  land,  but  refused  to  pay  plaintiff  bis 
share.  Defendant  alleged  that  during 
the  negotiations  for  sale  of  the  land 
plaintiff  worked  in  opposition  to  defend- 
ant, and  endeavored  to  make  a  sale  to 
other  parties,  and  that  plaintiff  was 
thereby  estopped  from  claiming  that  he 
was  jointly  interested  with  defendant  in 
selling  the  land.  Held,  that  the  plea  was 
irrelevant  and  properly  stricken;  there 
being  nothing  in  the  case  to  indicate  that 
plaintiff  was  not  entitled  to  find  a  pur- 
chaser   himself.     Wefel   v.    Stillman,    151 

Ala.   249,    44    So.    203. 

A  complaint  alleged  that  plaintiff  bad 
been  authorized  to  sell  lands  by  the  own- 
ers thereof,  and  that  it  was  agreed  be- 
tween plaintiff  and  defendant  that  it  the 
latter  would  find  a  purchaser  plaintiff  and 
defendant  would  divide  the  commissions, 
that  the  commissions  recovered  by  de- 
fendant in  a  suit  against  the  owners  were 
earned  under  and  pursuant  to  the  agree- 
ment, and  that  defendant  refused  to  pay 
plaintiff  his  share.  Held,  that  the  com- 
plaint did  not  aver  with  sufficient  clear- 
ness defendant's  employment  by  plaintiff, 
and  his  acceptance  and  performance  of 
service  under  such  employment,  whereby 
commissions  were  earned  and  paid  to 
him.  Wefel  v.  Stillman,  151  Ala.  249,  44 
So.  303. 

Plaintiff  alleged  that  he  was  author- 
ized to  sell  land  by  the  owners  thereof, 
and  agreed  with  defendant  to  divide  the 
commissions  with  the  latter  if  he  would 
find  a  purchaser;  that  on  sale  of  the  land 
defendant  recovered  the  entire  commis- 
sion in  a  suit  against  the  owners  and  re- 
fused to  pay  plaintiff  his  share.    Defend- 
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ant  alleged  that  plaintiff  was  not  the 
party  really  interested  in  the  action,  be- 
cause he  had  himself  been  paid  by  the 
owners,  and  had  agreed  to  hold  them 
harmless  against  claims  for  commissions 
made  by  any  one  claiming  under  plain- 
tiff, and  that  plaintiff's  action  was  for 
the  purpose  of  recovering  part  of  the 
commission  paid  defendant,  in  order  that 
it  might  be  repaid  to  the  owners  u:ider 
plaintiff's  contract  of  guaranty.  Held, 
that  defendant  was  not  limited  to  proof 
of  the  facts  alleged  to  sustain  the  plea. 
Wetel  V.  Stillman.  151  Ala.  349,  44  So. 
303. 
§  4S.  Persons  Liable. 

The  owner  of  real  property  wrote  to  a 
number  of  brokers,  asking  them  to  sell 
his  property.  A  broker,  who  received 
one  of  these  letters,  and  who,  without 
having  the  sole  sale  of  the  property  or 
listing  it  on  his  books,  found  a  purchaser, 
and  submitted  the  purchaser's  offer  of  a 
sum  to  net  the  owner  the  sum  fixed  by 
him,  which  left  a  surplus  as  the  broker's 
commission  and  cost  of  abstracts  to  be 
furnished  to  the  purchaser's  attorneys. 
Held  that,  though  the  broker  may  not 
have  understood  his  relation  to  the 
owner,  he  was  as  a  matter  of  law  acting 
as  the  agent  of  the  owner,  and  hence  such 
purchaser  was  not  liable  to  the  agent  for 
commissions  on  the  acceptance  of  his  of- 
fer, Minto  V.  Moore.  55  So.  543.  1  Ala. 
App.  556. 

In  a  suit  against  two  defendants  for 
a  broker's  commission  for  procuring  a 
purchaser  for  lands  under  a  joint  em- 
ployment by  defendants,  it  was  error  to 
refuse  to  instruct  that  the  jury  must  find 
for  defendants,  if  one  of  them  alone  em- 
ployed plain  tiflt.  Handley  v.  Shsffer 
(Ala.),  59  So.  386. 

A  husband  may  make  for  himself,  so 
as  to  incur  an  individual  liability,  a  con- 
tract with  a  broker  to  procure  a  pur- 
chaser for  land  belonging  to  his  wife  and 
her  sister.  Alford  v.  Creagh  (Ala.),  63 
So.  254. 

Purchaser  Does  Not  Impliedly  Con- 
tract to  Pay  Broken  CommiBsloti. — 
Where  plaintiff  acted  for  a  third  person 
in  making  a  sale  of  the  tatter's  property, 
to  defendant  whose  promise  was  only  to 
pay   the   price    of  the  property   sold,  no 


inference  could  be  drawn  that  there  ¥ras 
an  express  or  implied  agreement  on  de- 
fendants part  to  pay  the  plaintiff  a  defi- 
nite sum  as  commission  for  making  the 
sale.  Moses  v.  Beverly,  137  Ala.  473,  34 
So.   835. 

Broker  Procured  by  Guardian. — Where 
plaintifTs  own  evidence  shows  that,  in 
employing  him  as  a  real  estate  broker 
to  effect  a  sale  of  lands,  defendant  acted 
as  guardian  of  the  owner,  and  had  no 
personal  or  private  interest  in  the  prop- 
erty, all  of  which  was  known  to  plaintiff, 
such  evidence  will  not  support  a  count 
in  assumpsit  charging  defendant  individ- 
ually, since,  where  one  person  contracts 
avowedly  in  behalf  of  another,  his  act 
binds  his  principal  only,  unless  he  su- 
peradds his  individual  responsibility  by 
special  stipulation.  Hudson  v.  Scott,  3S 
So.  »1,  125  Ala.   173. 

V.  ACTIONS  FOR  COMPENSATION. 
§  46.  Nature  and  Form  of  Action. 

A  broker  can  not  recover  commission 
from  the  purchase  of  land  sold  him,  in 
an  action  on  account  stated,  though  it 
might  be  found  from  the  evidence  that 
the  price  of  the  property  was  fixed  so  as 
to  include  plaintiff's  commission  which 
was  to  be  paid  directly  to  plaintiff.  Uo- 
ses  1-.  Beverly.  137  Ala,  473,  34  So.  885. 
§  47.  Defenses. 

See  ante,  "Necessity  of  Contract  in 
Writing,"  §  33. 

Defendant  could  not  avoid  liability  for 
broker's  services  rendered  in  effecting  a 
loan  for  her,  to  be  secured  by  mortgage, 
on  the  ground  that  there  was  an  agree- 
ment that  the  money  was  to  be  used  in 
the  erection  of  a  sawmill  for  the  purpose 
of  converting  timber  into  lumber,  and 
that  the  mortgage  contained  a  clause  re- 
straining her  from  cutting  timber  except 
for  necessary  and  ordinary  purposes  or 
requirements  of  the  farm,  when  in  her 
written  application  for  the  loan  she  stated 
merely,  that  the  money  was  to  he  used 
"for  the  education  of  children  and  for 
general  improvement."  Loan  Co.  of  Ala- 
bama V.  Deans,  B4  Ala.  377,  11  So.  17, 

"In  an  action  to  recover  commissions 
or  compensations  for  the  sale  of  land  by 
a  broker,  the  statute  of  frauds  is  not 
available  as  a  defense.     Sayre  v.  Wilson, 
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86   Ala.    ISl,   182,  5   So.   157."     Stephen 
V.   Bailey,   H9  Ala.  256,  42  So.  740,   741 
§  48.  Pleading. 
§  48  (1)  Declaration,  Complaint,  or  Peii 


A  complaint  to  recover  a  broker's  com- 
mission, alleging  employment  to  procure 
a  purchaser,  and  that  plaintiff  "did  ob- 
tain such  purchaser,  who  subsequently 
did  purchase  said  property,"  is  iniiuffi- 
cient,  as  authorizing  recovery  for  pro- 
curing a  purchaser  before  the  employ- 
ment began  or  some  other  person  than 
defendants.  Handley  v.  Shaffer  (Ala), 
59  So.   386,   887. 

In  a  suit  for  a  broker's  commissions 
for  procuring  a  purchaser  for  land,  it 
was  not  a  good  answer  and  plaintiS 
knowingly  permitted  the  purchaser  to  ne- 
gotiate with  defendant  without  disclos- 
ing to  defendant  that  Ihe  purchaser  was 
procured  through  the  broker's  efforts, 
etc.,  where  the  pleas  did  not  aver  any 
facts  imposing  on  the  broker  the  duty  to 
disclose  to  defendants  the  fact  that  the 
purchaser  was  the  broker's  customer,  and 
where  they  did  not  aver  defendant's  ig- 
norance of  that  fact.  Handley  v.  Shaffer 
(Ala.),  59  So.  286. 

Special  counts  in  a  complaint,  based 
a  claim  by  plaintiff  to  commissions  ean 
in  negotiating  a  sale  by  a  third  person  to 
defendant     of   certain    turpentine     rights, 
held  sufficient  as  against  demurrer.     Mo- 
ses V.  Beverly,  34  So.  825,  137  Ala.  473. 

Showing  Emidoyment.  —  A  complaint 
to  recover  a  broker's  commission  for  pro- 
curing a  purchaser  for  land  is  insufiFii'ient, 
where  it  does  not  connect  the  procure- 
ment with  any  contractual  service  to  de- 
fendant, though  it  alleges  the  procure- 
ment of  the  purchaser  ready,  able,  and 
willing  to  buy  on  terms  agreed  to  bjr  de 
fendants,  and  that  the  lands  were  sol< 
on  such  terms.  Handley  v.  Shaffer 
(Ala.),  69  So.  286. 

In  an  action  by  a  real  estate  broker, 
the  complaint  alleged  that  defendant  au- 
thorized plaintiff  to  sell  defendant's  prop- 
erty on  specified  terms,  which  were  'uUy 
complied  with  by  plaintiff,  and  that  when 
reported  to  defendant  he  approved 
accepted  the  offer  of  the  purchaser,  f/ho 
was  able  and  willing  to  pay  for  the  prop- 
erty, but  that  defendant  refused  to  con- 


summate the  sale.  Held,  that  the  com- 
plaint sufficiently  showed  an  employment 
of  plaintiff.  Stephens  v.  Bailey,  149  Ala. 
356,  43  So.  740. 

In  an  action  by  a  real  estate  broker, 
the  complaint  alleged  that  defendant  em- 
ployed plaintiff  to  obtain  for  him  a  pur- 
chaser for  a  certain  piece  of  property, 
agreeing  with  plaintiff  that  he  should  be 
paid  for  his  services  alt  of  the  purchas- 
er's  price  above  a  certain  sum.  Held  suf- 
ficient in  the  averment  of  the  employ- 
ment of  plaintiff.  Stephens  v.  Bailey  & 
Howard,  149  Ala.  256,  42  So.  740. 

Neceasity  of  Averring  Performance. — 
A  complaint  for  a  broker's  commission 
for  procuring  a  purchaser  for  lands 
should  aver  performance  of  the  contract 
of  employment  by  plaintiff  according  to 
its  terms.  Handley  v.  Shaffer  (Ala.l,  69 
So.  886. 

ATerring  That  Purchaaer  la  Ready, 
Able,  and  Willing.— In  an  action  by  real 
estate  brokers  to  recover  commissions, 
an  averment  that  plaintiffs  found  pur- 
chasers at  the  prices  fixed  by  defendant, 
and  that  he  refused  to  consummate  the 
sate,  is  fatally  defective,  on  demurrer,  in 
not  alleging  that  such  purchasers  were 
able,  ready,  and  willing  to  carry  out  the 
sale.  Sayre  v.  Wilson,  86  Ala.  151,  5  So. 
157,  distinguished  in  Lunsford  v.   Bailey, 

142    Ala.    193,   38    So.   362. 

In  an  action  by  brokers  on  a  contract 
whereby  they  agreed  to  procure  for  de- 
fendant a  customer  for  her  property  at  a 
specified  price,  the  complaint  alleging  a 
compliance  with  the  contract  by  plain- 
tiffs was  not  demurrable  for  failing  to  al- 
lege that  the  customer  was  ready,  able, 
and  willing  to  pay  for  the  property, 
Lunsford  V.  Bailey  &  Howard,  38  So.  362, 
142  Ala.  319,  cited  in  note  in  29  L.  R.  A., 
N.  S.,  534. 

Necessity  for  Showing  Terms  of  Con- 
tract.— A  complaint,  in  a  real  estate  bro- 
ker's action,  which  alleged  that  plaintiff 
was  a  real  estate  broker  and  as  such  en- 
gaged by  defendant  to  sell  for  him  cer- 
tain real  estate,  that  he  found  a  purchaser 
ready,  willing,  and  able  to  purchase  it  at 
a  price  defendant  was  willing  to  accept, 
that  he  brought  the  purchaser  and  de- 
fendant together,  that  the  purchaser 
bought  the  real  estate,  but  that  defendant 


>v  Google 


542 


§§  48  (l)-50  (1) 


tailed  and  refused  to  pay  him  for  his  Serv- 
ices, and  that  the  reasonable  value 
[hereof  was  due,  was  bad  on  demu:rer, 
since  tt  did  not  show  the  terms  and  con- 
ditions of  the  contract.  Mabry  v.  Bai- 
ley,  5   Ala.   App.   383,   59   So.   322. 

Necessity  of  ShowinK  the  Owner's 
Right  to  SeU.— Where  defendant  did  not 
base  his  refusal  to  carry  out  an  agree- 
ment to  purchase  property  upon  any  in- 
validity of  the  owner's  title,  it  was  not 
necessary  for  a  broker,  in  suing  for  a 
commission  for  negotiating  the  purchase, 
to  show  that  the  title  was  clear.  Hanna 
V.  Espalla,  42  So.  443,  148  Ala.  313. 
g  48  (S>  Issues,  Proof,  and  Variance. 

Counts  in  a  complaint  alleged  that 
plaintiff  acted  for  a  third  person  in  the 
sale  to  defendant  of  turpentine  rights  be- 
longing to  the  third  person;  that  the 
rights  sold  extended  to  the  trees  com- 
prised in  about  50,000  acres;  that  the  con- 
sideration promised  by  defendant  was  a 
net  price  per  acre  to  he  paid  to  the  third 
person,  and.  commissions  to  be  paid  to 
plaintiff.  The  evidence  showed  that  what 
was  actually  sold  was  the  third  peri^on's 
turpentine  rights  then  owned  within  a 
described  territory,  said  to  contain  50,000 
acres,  less  3,000  acres  reserved,  together 
with  such  turpentine  rights  within  that 
territory  as  might  be  acquired  by  the 
third  person  within  a  fixed  period.  The 
rights  so  owned  and  sold,  including  sub- 
sequent acquisitions,  did  not  extend  to 
lands  exceeding  35,000  acres.  Held,  a 
fatal  variance  between  the  allegations 
and  proof.  Moses  v.  Beverly,  34  So.  825, 
137  Ala.  473. 

In  an  action  for  commissions  on  the 
sale  of  land,  that  in  stating  the  legal  ef- 
fect of  the  contract  of  employment  no 
mention  was  made  of  a  provision  therein 
that  the  commissions  were  to  be  paid  out 
of  the  first  purchase  money  did  not  con- 
stitute a  substantial  variance.  Smith  v. 
Sharp,  SO  So.  381,  162  Ala.  433. 
§  48.  Evidence. 

See  ante,  "Evidence  of  Agency,"  8  5. 

§  BO. Admissibilitr. 

§  SO  (1)  In  General. 

A  contract  made  through  real  estate 
agents  by  correspondence  for  the  sale  of 
certain  lots  specified  the  prices  and  terms 


sale.     Held,  that  evidence  of  a  prior 

.1  agreement  that  the  sales  should  be 
made  subject  to  defendant's  approval, 
and  that  the  deeds  should  contain  cer- 
tain conditions,  is  inadmissible  in  an  ac- 
tion to  recover  commissions.  Sayre  », 
Wilson,  80  Ala.  151,  S  So.  157. 

In  an  action  tor  commissions  for  pro- 
curing a  purchaser  tor  realty,  who,  pur- 
suant to  an  agreement  with  the  owner, 
afterwards  canceled  the  contract  to  pur- 
chase, a  question  to  the  purchaser 
claimed  to  have  been  procured,  whether 
his  habit  was  to  abandon  his  obligations 
without  notice,  was  properly  excluded. 
Green  v.  Southern  States  Lumber  Co., 
50  So.  eiT,  163  Ala.  fill. 

In  an  action  for  a  real  estate  broker's 
commission  for  negotiating  a  purchase 
which  defendant  refused  to  consummate, 
evidence  that  before  an  agreement  for 
purchase  was  reached  plaintiff  had  sub- 
mitted an  offer  to  the  owner  as  the  pur- 
ported agent  of  defendant  was  admissi- 
ble to  show  the  relationship  of  the  par- 
lies and  defendant's  effort  to  purchase 
the  property  for  plaintiff.  Hanna  V.  Es- 
palla. 43  So.   443,   148  Ala.   313. 

In  an  action  by  a  broker  for  compen- 
sation in  procuring  a  purchaser;  evidence 
of  Ihe  length  of  time  covered  by  the 
broker's  correspondence  with  the  land- 
owner is  properly  admitted.  Alexander 
V.  Smith   (Ala.),  61   So.  68. 

Where  defendant  pleaded  that  plain- 
lifTs  commissions  for  the  sale  of  roofing 
were  not  payable  until  the  purchase 
price  was  paid,  the  court  erred  in  refus- 
ing to  permit  defendant  to  prove  such 
fact.  Long-Lewis  Hardware  Co.  v.  Ew- 
ing  (Ala.),  62  So.  341. 

Oral  Agreement  as  to  Compensation. — 
Where  the  correspondence  by  which 
plainliflfs  were  employed  as  brokers  to 
sell  land  does  not  cover  the  question  of 
compensation,  a  prior  oral  agreement  as 
to   the  commissions   to  be   charged  may 

missions.     Sayre  i-.  Wilson.  86  Ala.  151, 
5   So.   1S7, 

Evidence  to  Prove  for  Whom  Broker 
Was  Employed. — Defendant,  sued  for 
commissions  for  obtaining  a  purchaser 
for  land  belonging  to  C,  on  the  theory 
that  defendant,  acting  for  himself,  and 
not  as  agent   for  C.   employed   plaintiff, 
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may  noi  show  that  the  purchaser  brought 
his  aclion  to  recover  the  amount  he  had 
paid  on  the  purchase  againsi  C.  and  not 
against  defendant  i  plaintiff  not  being 
shown  to  have  had  any  knowledge  of,  or 
to  have  advised  or  consented  to.  such  ac- 
tion of  the  purchaser,  and  so  not  being 
bound  thereby.  Agee  v.  Messer-Moore 
Ins.  &  Real  Estate  Co.,  SI  So.  S29,  I6S 
Ala.  291. 

On  the  issue  of  a  broker's  fraud  in  rep- 
resenting both  parties,  defendant  held 
entitled  to  show  that  he  acted  as  agent 
for  T.  in  other  matters  connected  with 
the  construction  of  certain  houses  for 
which  he  negotiated  a  sale  of  roofing 
from  defendant  to  T.,  and  for  which  he 
claimed  commissions.  Long-Lewis  Hard- 
ware Co.  Z'.  Ewing  <Ala.),  62  So.  341. 

As  tending  to  prove  that  defendant,  act- 
ing for  himself,  and  not  as  agent  for  C, 
employed  plaintiff  to  obtain  a  purchaser 
for  land  belonging  to  C,  a  corporation, 
evidence  that  defendant  had  an  option  to 
purchase  the  stock  of  C.  was  competent, 
Agee  I'.  Messer-Moore  Ins.,  etc.,  Co.,  165 
Ala.  291,  51   So.  829. 

On  the  question  of  defendant's  liabil- 
ity for  commissions  for  the  obtaining  by 
plaintiff  of  a  purchaser  for  land  belong- 
ing to  C,  on  the  theory  that  defendant. 
acting  for  himself,  and  not  as  agent  of 
C.  employed  plaintiff,  it  is  immaterial 
th^l  defendant,  acting  for  C.  sold  the 
land  shortly  afterwards  to  another  parly, 
and  at  a  less  price  than  that  for  which 
plaintiff  had  sold  it;  the  purchaser  ob- 
tained by  plaintiff  having  refused  to  com- 
plete his  purchase.  Agee  v.  Messer- 
Moore  Ins.,  etc.,  Co.,  165  Ala.  291,  51  So. 
B29. 

To  Prove  Time  for  Payment— Where 
plaintiff  claimed  defendant  contracted  to 
pay  htm  $1,000  for  his  services  in  induc- 
ing a  conveyance  of  certain  mineral  land 
to  defendant,  payment  to  be  made  when 
defendant  should  sell  the  land  to  others, 
a  deed  of  the  land  so  purchased  and  of 
other  lands  owned  by  defendant  by  which 
he  parted  with  his  title  thereto  was  ad- 
missible to  show  the  happening  of  the 
event  which  fixed  the  time  of  payment. 
Lamar  t:   King,  168  Ala.  2BS,  53  So.  279. 

Where  plaintiff  sued  on  a  special  con- 
tract for  services  in  inducing  a  convey- 
ance  of  certain    land   to   defendant    pay- 


able when  it  should  be  sold  to  prospec- 
tive purchasers,  it  was  competent  for 
plaintiff  to  prove  the  deed  passing  title 
to  the  land  to  defendant  and  the  execu- 
tion of  defendant's  note  for  the  purchase 
money.  Lamar  i:  King,  53  So.  279,  168 
Ala.  285. 

Demand  of  Abstract  of  Title.— In  an 
action  for  a  broker's  commission  for  ne- 
gotiating a  purchase  which  defendant  re- 
fused to  consummate,  it  was  inadmissible 
to  show  that  defendant  had  demanded  an 
abstract  of  title  from  the  owner,  where 
the  latter  had  not  agreed  to  furnish  one. 
Hanna  ;■.    Espalla,    148   Ala.    313,   42    So. 

443. 

When  Right  of  Action  for  Compensa- 
tion Has  Been  Transferred.— In  an  ac- 
lion on  an  account  for  commissions 
transferred  to  plaintiff,  it  was  proper  on 
cross-examination  to  question  the  as- 
signor, who  rendered  the  services,  rela- 
tive to  the  negotiations  between  the  pur- 
chasers of  the  lands,  the  plaintiff,  and 
himself,  and  as  to  the  transaction  as  con- 
summated. Ivy  Coal  &  Coke  Co.  v. 
Long,  36  So.  722,  139  Ala.  535. 

In  an  action  on  an  account  for  com- 
missions transferred  to  plaintiff,  a  wit- 
ness for  defendant  may  be  questioned  as 
to  the  interest  the  purchasers  had  in  the 
land,  and  as  to  what  induced  defendant 
to  make  the  sale;  such  questions  being 
pertinent  to  matters  introduced  by  plain- 
tiff. Ivy  Coal  &  Coke  Co.  v.  Long,  36 
So.  722,  139  Ala.  535. 

Evidence  of  Revocation  of  Authority.— 
The  testimony  of  one  of  two  brokers, 
who  were  partners  in  the  business,  that 
the  firm  never  received  an  alleged  letter 
revoking  their  authority,  was  competent 
to  show,  in  an  action  to  recover  com- 
missions, that  neither  he  nor  his  partner 
received  it.  Sayre  v.  Wilson.  86  Ala.  151, 
5  So,  157. 

Good  Faith  of  Principal. — In  an  action 
by  a  real  estate  agent  for  commissions 
for  the  sale  of  land,  the  defense  was  that 
the  authority  to  sell  was  conditional  on 
defendant's  being  able  to  purchase  a  cer- 
tain other  lot.  Held,  that  it  was  compe- 
tent for  defendant  to  show  that  he  made 
reasonable  effort  to  make  such  purchase, 
as  such  proof  tended  to  show  his  goo<t 
faith.    Wilson  v.  Klein,  90  Ala.  518,  S  So. 
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§  BO  (3)  Evidence  as  to  Procuring  Cause 
of  Contract  or  Transaction. 

Where,  in  an  action  by  a  broker  for 
compensation  for  procuring  a  purchaser, 
the  evidence  showed  that  the  owner  con- 
ducted negotiations  with  the  purchaser, 
and  the  purchaser  testified  that  the 
broker  called  his  attention  to  the  prop- 
erty before  the  purchase,  but  stated  that 
he  could  not  remember  whether  the 
broker  was  the  first  person  who  called 
his  attention  to  the  property,  the  testi- 
mony of  third  persons  that  they  called 
the  purchaser's  attention  to  the  property, 
and  that,  after  the  purchase,  the  pur- 
chaser told  them  that  he  had  them  to 
thank  for  the  purchase,  was  admissible 
to  aid  in  determining  the  procuring 
cause  of  the  sale.  Davis  v.  Clausen,  Z 
Ala.  App.  378,  57  So.  79. 

Evidence  of  Ability  and  Willingness  of 
Party  Procured  to  Perform. — In  an  ac- 
tion for  a  broker's  commission  for  ne- 
gotiating a  purchase  which  defendant  re- 
fused to  consummate,  a  deed  and  receipt, 
purporting  to  have  been  signed  and  ac- 
knowledged by  the  owner,  and  proof  of 
a  tender,  were  admissible,  without  fur- 
ther proof,  as  tending  to  show  that  de- 
fendant could  have  obtained  the  property 
at  his  offer,  had  he  desired  to  do  so, 
where  no  objection  was  raised  as  to  their 
form  of  genuineness.     Hanna  v.  Espalla, 

148  Ala.  313,  48  So.  443. 

g  SO  (3)  Letters,  Documents,  or  Books. 
Correspondence  between  defendant 
and  the  owner  respecting  defendant's  au- 
thority and  the  nature  of  his  dealings 
with  the  owner  was  admissible,  not  as 
declarations  of  third  persons  against 
plaintiff,  but  as  tending  to  show  the  au- 
thority given  defendant  by  the  owner  and 
what  he  did  thereunder.  Wefel  v.  Still- 
man,   44    So.    203,    151    Ala.   249. 

§  50  (4)  Evidence  as  to  Default  or  Re- 
fusal of  Principal  to  Complete  Con- 
tract 

Where,  in  an  action  for  a  broker's  com- 
mission for  negotiating  a  purchase  which 
defendant  refused  to  consummate,  there 
was  testimony  for  plaintiff  that  defendant 
had  demanded  the  return  of  a  writing  ex- 
ecuted September  10th,  alleged  to  show  a 
contract  of  employment,  at  the  same 
time    recognizing   his    obligation    to    pay 


plaintiff  a  commission,  defendant  should 
have  been  permitted  to  show  that  the 
paper  he  demanded  referred  to  another 
transaction,  and  that  at  the  same  time 
plaintiff  presented  a  statement  for  other 
commissions,  not  including  the  one  sued 
on,  and  did  not,  prior  to  October  21st, 
make  demand  for  the  sum  claimed. 
Hanna  f.  Espalla,  148  Ala.  313,  4a  So.  443. 
§  SO  (S)  Evidence  of  Value  of  Services. 

Where,  in  an  action  for  a  broker's 
commission  for  negotiating  a  purchase,  it 
appeared  that,  if  he  had  been  employed, 
he  was  entitled  to  a  fixed  commission 
under  a  contract,  evidence  was  inadmis- 
sible to  show  what  was  a  reasonable 
commission  for  the  service.  Hanna  v. 
Espalla,  148  Ala.  313,  42  So.  443. 

Original  Contract — Where  a  broker 
introduces  a-  prospective  purchaser,  and 
the  seller  undertakes  to  conduct  the  ne- 
gotiations and  finally  sells  the  property 
for  less  than  the  terms  named  in  the  con- 
tract of  employment,  the  original  con- 
tract is  admissible  in  an  action  by  the 
broker  as  a  basis  for  the  ascertainment 
of    reasonable    compensation.     Smith    v. 

Sharp,  90  So.  381,  162  Ala.  433. 

Customary    Charges  in    Community. — 

In  the  absence  of  an  agreement  for  com- 
missions, established  and  customary 
charges  for  like  services  in  the  com- 
munity are  competent  evidence,  in  an  ac- 
tion by  real  estate  agents  to  recover  com- 
missions, to  prove  what  is  a  fair  and  rea- 
sonable charge.     Sayre  !-.  Wilson.  86  .\la. 

ISl,  5  So.  157. 

§  SI.  Weight  and  Sufficiency. 

Evidence  in  an  action  for  commissions 
for  procuring  a  sale  of  realty,  held  to 
show  that  the  sale  was  not  made  in  a 
reasonable  time.  Alford  v.  Creagh 
(Ala.),  62  So.  254. 

Evidence,  in  an  action  for  procuring  a 
purchaser  for  realty,  held  to  show  that 
plaintiffs  subagent  was  guilty  of  bad 
faith  toward  the  owner  so  as  to  defeat  a 
recovery  of  commissions  by  plaintiff  for 
making  a  sale.  Alford  r.  Creagh  (AIa.1. 
62  So.  354. 

§  U.  Trial. 

§  S3  (1)  Questions  for  Jury  in  General. 

Evidence  in  an  action  for  broker's 
commissions  for  the  sale  of  land  consum- 
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mated  by  defendant  himself,  after  plain- 
tiff had  introduced  the  purchaser,  held  to 
present  a  question  for  the  jury  whether 
plaintiff's  agency  was  revoked  before  the 
sale.  Hutto  v.  Stougrh  &  Hornsby.  47  So. 
1031,  1S7  Ala.  566. 

$  S3  (3)  Questions  for  Jury  as  to  Em- 
ployment of  Broker,  Constmction  of 
Contract,   or   Ratification   of  Acts  of 

"Whether  or  not  the  plaintiffs,  as  real 
estate  agents,  were  employed  by  defend- 
ant to  sell  his  property,  is  a  question  of 
fact  when  the  evidence  is  in  conflict, 
proper  for  the  determination  of  the 
jury."  Stephens  v.  Bailey,  149  Ala.  256, 
42  So.  740,  741. 

In  an  action  by  a  real  estate  broker  to 
recover  compensation  for  finding  a  pur- 
chaser for  defendant's  property,  evidence 
considered,  and  held,  that  the  question  of 
plaintiffs  employment  was  for  the  jury. 
Stephens  v.  Bailey,  42  So.  740,  149  Ala. 
356. 

§'S2  (3)  Questions  for  Jury  as  to  Suffi- 
ciency of  Services  of  Broker. 

In  determining  whether  a  broker  has 
earned  a  commission  for  procuring  a  pur- 
chaser, what  amounts  to  the  "procure- 
ment" is  a  question  of  fact.  Handley  v. 
Shaffer  (Ala.),  59  So.  288. 
g  SS  (4)  InstnictionB  in  General. 

There  being  evidence  that  defendant 
only  contracted  with  plaintiff  in  refer- 
ence to  a  sale  to  a  certain  party,  which 
sale  fell  through,  defendant  was  entitled 
to  a  charge  that  plaintiff  could  not  re- 
cover if  the  contract  was  so  limited. 
Wefel  V.  Stillman.  44  So.  203,  151  Ala. 
249. 

Improper  Instructions. — Where  plain- 
tiff claimed  defendant  agreed  to  pay  him 
$1,000  for  his  services  in  procuring  a 
conveyance  to  defendant  of  certain  land 
when  defendant  should  sell  the  land, 
while  defendant  claimed  that  the  land 
was  to  be  so  sold  as  to  net  a  proht  of 
$1,000  each  for  plaintiff  and  defendant, 
and  that  plaintiff's  right  to  recover  de- 
pended on  that  contingency,  an  instruc- 
tion referring  to  the  evidence  containing 
passages  that  defendant  was  working  to 
make  money  out  of  the  land  and  out  of 
the  others  if  he  could,  that  he  was  not 
working  for  nothing,  and,  if  he  could  not 
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make  money  out  of  the  particular  tract 
in  question,  that  tract  would  enable  him 
to  sell  other  lands  in  connection  there- 
with, also  that  it  made  no  difference 
whether  defendant  made  anything  out  of 
the  land  in  question  because  he  might 
lose  on  that  land  and  make  something 
out  of  the  additional  land,  was  mislead- 
ing and  prejudicial.     Lamar  v.   King,  53 

So.  279,   168   Ala.  285. 

Defendant's  requested  instruction,  in 
an  action  for  obtaining  a  purchaser  for 
land,  in  which  there  was  some  evidence 
that  B.  was  partner  of  defendant,  and 
some  that  he  was  his  agent,  that  defend- 
ant was  not  liable  for  any  mistake  of  B., 
unless  B.  was  his  agent,  or  defendant 
ratilied  the  mistake,  was  properly  re- 
fused, as  tending  to  mislead  the  jury  to 
believe  it  was  necessary  to  a  recovery 
that  B.  was  agent  of  defendant,  and  that 
if  his  partner,  and  jointly  interested  in 
the  sale,  this  would  not  make  defendant 
liable  for  B.'s  acts.  Agee  v.  Messer- 
Moore  Ins.,  etc.,  Co.,  165  Ala.  291,  51  So. 

829. 

Defendant's     requested     instruction,     in 

an  action  for  commissions  for  obtaining 
a  purchaser  for  land,  who,  after  making  a 
payment,  declined  to  consummate  the 
purchase,  assigning  as  a  reason  that  the 
land  did  not  all  lie  in  one  body,  that  un- 
less defendant,  or  some  one  authorized 
by  him,  represented  lo  the  purchaser 
that  the  land  lay  in  a  body,  or  ratified 
such  representation,  if  such  was  made, 
plaintiff  could  not  recover,  was  properly 
refused;  it  not  being  necessary,  as  as- 
sumed, that  plaintiff  or  some  one  author- 
ized by  him  represented  that  the  land  so 
lay,  etc.,  as  there  might  be  a  recovery, 
though  no  such  representation  was  made 
by  any  one.  Agee  v.  Messer-Moore  Ins., 
etc.,  Co.,  51  So.  829,  165  Ala.  291. 

In  an  action  by  a  broker  for  commis- 
sion for  procuring  a  purchaser,  a  charge 
directing  the  jury's  attention  to  the  acts 
of  defendant's  wife  as  determinative  of 
plaintiCTs  right  to  the  commission  held 
improper,  as  being  misleading.  Alexan- 
der V.  Smith  (Ala.),  61  So.  68. 

VI.    RIGHTS,    POWERS,    AND    LIA- 
BILITIBS  TO  THIRD   PERSONS. 

§  53.  Contracts  in   General. 
When    a    broker   is    authorized    by   his 
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nonresident  principal  to  buy  cotton  oF  a 
particular  quality  and  at  a  specified  price, 
and  to  draw  on  his  principal  for  the  pur- 
chase money,  the  bank  to  which  he  ap- 
plies, and  which  advances  to  him  in  good 
faith  the  money  to  pay  for  the  cotton, 
taking  his  draft  on  his  principal,  is  not 
bound  to  inquire  whether  the  price  and 
the  quality  of  the  cotton  conform  to  the 
terms  of  the  order.  These  matters  were 
submitted  to  the  discretion  of  the  broker. 
and  persons  dealing  in. good  faith  with 
him  had  a  right  to  rely  on  his  repre- 
sentations in  reference  to  them.  Whilden 
V.  Merchants'  &  Planters'  Nat.  Bank.  64 
Ala.  1,  38  Am.  Rep.  1. 

Repudiation  or  Ratification  of  Broker's 
Act«. — When  a  broker  buys  cotton  for 
bis  principal  on  an  order,  and  the  prin- 
cipal receives  it  without  objection  as  to 


the  time  within  which  the  order  was 
filled,  he  thereby  acquiesces  in  and  rati- 
fies the  purchase,  so  far  as  time  was  a 
material  element,  and  can  not  afterwards 
raise  any  objection  to  the  time  within 
which  it  was  made.  Whilden  v.  Mer- 
chants' &  Planters'   Nat.  Bank.  64  Ala.  I. 

§  B4.  Estoppel  by  Broker's  Acta. 

Where  land  was  sold  by  a  broker  who 
made  certain  representations  to  induce 
defendant  to  purchase,  which  representa- 
tions were  known  to  the  broker  to  be 
false,  but  were  relied  upon  by  defendant 
to  his  injury,  plaintiflt,  by  availing  him- 
self of  the  benefits  of  the  transaction,  is 
bound  by  the  representations,  whether 
the  latter  was  his  appointed  agent  or  not. 
Williamson  v.  Tyson,  105  Ala.  644,  17  So. 

336. 


Brother. 

See  the  title  DESCENT  AND  DISTRIBUTION. 


BUILDING  AND  LOAN  ASSOCIATIONS. 

§     1.  Incorporation  and  Oi^anization. 
§     2.  Name  and  Seal. 
§     3.  Membership. 

§  3  (1)   Who  Are  Members. 

§  3  (2)   Death  of  Member. 
§     4.  Stock. 
§     S.  Subscriptions  and  Issuance  in  General. 

§  5  (1)  In  General. 

§  5  (2)  Fraud  and  Misrepresentation. 

§     6.  Paid-Up  Stock. 

§     7.  Maturity  of  Shares. 

§  7  (1)   In  General. 

§  7  (2)  Power  to  Contract  as  to  Time  and  Amount. 

§  7  (3)   Effect  of  By-Laws,  Stock  Certificates,  and  Contracts  in 
General. 

§  7  (4)   Effect  of  Statements  or  Representations, 
§     8.  Withdrawal  of  Member  and  Redemption  of  Shares. 

§  8  (1)   Notice. 

§  8  (2)  Amount  to  Be  Recovered  or  Paid  in  General. 
§    9.  Dues,  Fines,  and  Assessments. 

§  10,  Dues  or  Payments  on  Stock. 

§  11.  Assessments  for  Expenses  or  Losses. 

§  12.  Forfeitures  for  Nonpayment, 
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§  13.  Officers  and  Agents. 

§  14.  Powers,  Rights,  and  Liabilities  of  Associations  in  General. 

§  15.  Loans. 

§  16.  In  General. 

§  17.  What  Law  Governs. 

§  17  (1)   In  General. 

§  17  (2)  As  to  Interest  and  Usury. 

§  18.  Power  to  Make  and  Right  to  Receive. 

§  19.  Premiums, 

§  20.  Usury, 

§  20     (1)  Amenability  to  Usury  Laws  Generally. 

§  20     (2)   Provisions  of  Charter. 

§  20     (3)   Statutory  Regulations. 

§  20     (4)  Usurious  Contracts  and  Transactions  in  General. 

§  20     (5)  Effect  of  Member's  Participation  in  Profits. 

§  20     (6)  Stipulations  for  Payments  on  Shares. 

§  20     (7)  Premiums  Considered  as  Usury  in  General. 

§  20     (8)  Payment  of  Premium  as  Separate  Obligation. 

§  20     (9)  Premiums  Fixed  by  Competition  in  General. 

§  20  (10)   Premiums   Fixed   Arbitrarily  and  without   Competitive 
Bidding. 

§  20  (11)  Premiums  Payable  by  Installments. 

§  20  (12)   Pleading  and  Evidence. 
§  21.  Payment  and  Satisfaction. 

§  21   (1)   In  General. 

§  21   (2)  Application  of  Dues  or  Payments  on  Stock  in  General. 

§  21   (3)   Provisions  of  Contract,  Certificate,  Charter,  or  By-Laws 
as  to  Applying  Dues  or  Payments  on  Stock, 

§  21   (4)  Application  of  Value. of  Stock. 

§  21   (S)  Amounts  Payable. 

§  22.  Forfeitures  for  Nonpayment. 

§  23,  Mortgages  and  Liens. 
§  24.  In  General. 

§  24  (1)  Requisites  and  Validity  of  Mortgages. 

§  24  (2)  Construction  and  Operation. 

§  24  (3)  Assignments  of  Mortgage  or  Debt. 

§  24  (4)  Transfer  of  Property  Mortgaged  or  of  Equity  of  Re- 
demption. 

§  24  (5)  Cancellation,  Release,  or  Satisfaction. 
§  25,  Foreclosure. 

§  25   (1)  Exercise  of  Power  of  Sale. 

§  25  (2)  Right  of  Action  and  Defenses. 

§  25  (3)  Pleading. 
§  26,  Actions  by  and  against  Associations. 

§  26  (1)  Right  of  Action  and  Defenses, 

§  26  (2)   Pleading. 
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§  26  (3)  Evidence. 

§  26  (4)  Judgment  or  Decree,  and  Damages. 
§  27,  Insolvency  and  Receivers. 
§  28.  Dissolution. 
§  29.  Foreign  Associations. 

§  29  (1)  Carrying  on  Business  within  State, 

§  29  (2)  Designation  of  Agent  and  Place  of  Business. 

§  29  (3)  Deposit  of  Securities  and  Obtaining  License  or  Permit. 

§  29  (4)   Loans. 

§  29  (5)  Mortgages. 

§  29  (6)  Actions  by  or  against  Associations. 

Cross  References. 

See  the  titles  ASSOCIATIONS;  CORPORATIONS. 

As  to  acts  ultra  vires  of  building  and  loan  associations,  see  the  title  CORPORA- 
TIONS. As  to  rights  and  liabilities  of  building  and  loan  association  when  organ- 
ized under  general  corporation  law,  see  the  title  CORPORATIONS.  As  to  the 
right  of  a- stockholder  to  sue  the  corporation  of  which  he  is  a  member,  see  the  title 
CORPORATIONS.  As  lo  statements  of  agent  or  officer  as  binding  on  associa- 
tion, see  the  title  PRINCIPAL  AND  AGENT.  As  to  consideration  of  foreign  laws 
to  determine  whether  contracts  are  usurious,  see  the  title  EVIDENCE.  As  to  ex- 
emptions, on  foreclosure  by  building  and  loan  association,  see  the  title  HOME- 
STEAD. As  to  validity  of  statute  exempting  building  and  loan  associations  from 
usury  laws,  when  act  not  covered  by  title,  see  the  title  STATUTES.  As  to  retro- 
active effect  of  such  acts,  see  the  title  STATUTES.  As  to  the  power  of  the  legis- 
lature to  exempt  "solvent  credits"  from  taxation,  see  the  title  TAXATION.  As 
to  what  law  governs  as  to  usury,  see  the  title  USURY.  As  to  interest,  see  the  title 
INTEREST. 

§  1,  Incorporation  and  Organizatioii. 


Public  Policy  as  to  Fonnation  of  Build- 
ing and  L.oan  AssociationB  under  General 
Incorporation  Laws. — The  Code  of  18C7, 
S  17S5,  expressly  authorized  the  forma- 
tion and  incorporation  of  building  and 
loan  associations,  and  as  amended  by  the 
act  of  March  3,  1870,  it  extended  not  only 
to  building  and  loan  associations,  but  to 
an  association  for  any  lawful  enterprise, 
not  inconsistent  with  the  constitution  and 
laws  of  this  State.  Pamph.  Acts,  1869-70. 
308.  The  formation  of  corporations  un- 
der general  laws,  rather  than  by  special 
legislative  enactment,  has  been  for  a 
number  of  years  past  a  favorite  public 
policy,  as  indicated  by  constitutional  pro- 
vision and  legislative  enactment.  Cahall 
V.  Citizens'  Mut.  Bldg.  Ass'n,  81  Ala.  232, 
242. 

Declaration  of  Purpose  of  Incorpora- 
tion— Sufficiency.— A  declaration  filed  by 
persons  desiring  to  form  a  building  and 


follows:  ■  "The  un- 
dersigned, being  desirous  of  forming  a 
building  and  loan  association,  make  the 
following  declaration:  The  general  ob- 
ject for  which  said  association  is  formed 
is  the  saving  of  funds  from  monthly  pay- 
ments of  the  members,  to  be  advanced  to 
those  desiring  to  invest  it,  to  the  end  that 
the  profits  arising  from  the  business  thus 
transacted  shall,  with  the  monthly  pay- 
ments, largely  reduce  the  number  of 
months  required  to  make  each  share 
worth  its  par  value" — sufficiently  ex- 
presses the  intention  of  the  declarants: 
and  the  scheme  of  intended  operation,  so 
far  as  it  is  disclosed,  is  consistent  with 
and  adapted  to  the  exercise  of  the  powers 
expressly  conferred  by  the  statute  relat- 
ing to  such  associations,  including  the 
building  of  houses  and  the  lending  of 
money  to  its  members,  and  such  powers 
need  not  be  defined  in  the  declaration. 
Sheldon  v.  Birmingham,  etc..  Loan  Ass'n, 
121  Ala.  278,  2S  So.  820. 
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§  8.  Name  and  Seal 

The  use  of  the  word  "National,"  in  the 
corporate  name  of  a  building  and  loan 
association,  is  not  a  violation  of  Rev.  St. 
U.  S.,  g  5243,  prohibiting  its  use  by  bank- 
ing corporations.  Lomb  v.  Pioneer  Sav- 
ings &  Loan  Co.,  106  Ala.  671,  17  So.  670. 
§  3.  Hemberahip. 
§  3  (1)  Who  Are  Hembera. 

Where' plaintiff  applied  for  membership 
in  a  foreign  building  and  loan  associa- 
tion, and  received,  as  a  member,  16 
shares  of  stock  in  the  company  before  a 
mortgage  securing  a  loan  made  by  the 
association  was  executed,  such  facts  were 
sufficient  to  establish  that  he  was  a  mem- 
ber of  the  association  before  receiving 
the  loan.  Beckley  i'.  United  States  Sav- 
ings Sc  Loan  Co.,  «  So.  655,  147  Ala.  195. 

Effect  of  Notice  of  Intention  to  Widi- 
draw. — The  by-laws  of  a  building  associ- 
ation allowed  stockholders  to  withdraw 
their  stock  on  giving  the  corporation 
sixty  days'  notice  of  their  intention  to 
do  so.  Held,  that  the  mere  giving  notice 
of  an  intention  to  withdraw  did  not  make 
the  person  giving  it  cease  to  be  a  stock- 
holder. Decatur  BIdg..  etc.,  Co.  v.  Neal. 
97  Ala.  717,  12  So.  780,  cited  in  note  in  35 
L.  R.  A.  291. 

§  3  (3)  Death  of  Member. 

Under  a  provision  in  the  charter  of  a 
building  and  loan  association,  enacted  by 
the  general  assembly,  that,  in  the  event 
of  the  death  of  a  stockholder,  who  had 
obtained  an  advance,  his  heirs  or  legal 
representatives  were  entitled  to  continue 
the  relation  of  stockholders,  the  death  of 
a  member  operates  a  dissolution  of  his 
membership,  terminating  his  connection 
with  the  association;  and  upon  his  heirs 
or  devisees,  and  not  upon  his  personal 
representative,  is  conferred  the  privilege 
of  succeeding  to,  or  continuing  the  mem- 
bership. And  if  such  privilege  is  exer- 
cised by  the  heirs  or  devisees,  they  be- 
come members,  not  in  a  representative 
capacity,  but  in  their  own  right;  and  they 
are  subject  individually  to  the  duties  and 
liabilities  of  membership.  Montgomery, 
etc.,  Loan  Ass'n  v.  Robinson,  69  Ala.  413. 

Where  the  charter  of  such  association 
further  provides  that,  if  the  heirs  or  dev- 
isees  were   unable   or   unwilling  to   con- 


tinue the  membership  of  a  deceased 
stockholder,  who  had  obtained  a  loan  or 
advance,  the  association  is  required  to  act 
a?  if  default  had  occurred  while  the  Stock- 
holder was  living,  and  it  also  provides 
that  a  stockholder  may  redeem  his  prop- 
erty mortgaged  to  secure  such  loan  or 
advance,  by  payment  of  such  a  sum  of 
money  as  would,  at  the  rate  of  premium 
at  which  the  corporate  funds  were  selling 
at  the  time  of  redemption,  produce  the 
same  monthly  interest  as  that  which  the 
stockholder  had  been  paying  on  the  ad- 
vance, in  no  event  being  less  than  the 
net  sum  advanced — the  association  can 
not  neglect  or  delay  indefinitely  the 
foreclosure  of  the  mortgage,  and  thus 
suffer  dues,  interest  and  fines  to  accumu- 
late, increasing  the  mortgage  debt  and 
burdening  the  equity  of  redemption;  but 
it  must  proceed  promptly  to  a  foreclosure 
of  the  mortgage,  Montgomery,  etc.. 
Loan   Ass'n   v.   Robinson,   69   Ala.   413. 

In  such  case,  the  liability  of  the  mort- 
gaged premises  is  the  same  amount  that 
could  have  been  demanded  of  the  dece- 
dent, if,  at  the  instant  of  his  death,  he 
had  offered  to  redeem.  Montgomery, 
etc.,  Loan  Ass'n  v.  Robinson,  69  Ala.  413. 

§  4.  Stock. 

§  fi. Subscription*    and    Issuance  in 

General. 
§  S  (1)  In  General. 

Where  complainant  became  a  stock- 
holder in  a  building  and  loan  association, 
with  notice  that  a  certain  kind  of  stock 
was  authorized  by  the  by-laws,  he  can 
not,  in  equity,  have  his  contract  of  sub- 
scription annulled  because  of  the  issu- 
ance of  such  stock.  Johnson  v.  National 
Building  &  Loan  Ass'n,  28  So.  2,  125  Ala. 
465. 

Stockholders,  Not  Borrowers,  Exempt 
from  Payment  of  Premiums  and  Interest 
— In  the  absence  of  legislative  prohibi- 
tion it  is  within  the  legitimate  scope  of 
the  business  of  a  building  and  loan  as- 
sociation to  include  among  its  stockhold- 
ers a  nonborrowing  class  paying  stock 
subscriptions  by  installments  and  ex- 
empted from  interest  and  premium 
charges  to  which  borrowers  are  subject. 
Bell  V.  Southern  Home  Building  &  Loan 
Ass'n,  37  So.  237,  140  Ala.  37J. 


>v  Google 


550 


Building  and  Loan  Associations 


i  5  (2)-7  (3) 


§  S  (S)  Fraud  and   Hisrepreaentation. 

Dut]'  to  Return  Stock.— Upon  showing 
misrepresentations  in  securing  subscrip- 
tion for  shares,  it  was  not  necessary,  in 
order  to  rescind  a  contract  with  a  loan 
association  and  recover  the  amount  paid 
thereunder,  for  the  rescinding  party  to 
return  the  stock  received,  it  the  associa- 
tion would  not  have  accepted  the  stock 
and  returned  the  money,  had  it  been 
tendered.  Southern  Loan,  etc.,  Co,  -v. 
Gissendaner,  4  Ala.  App.  523,  S8  So.  737. 

§  8. Paid-Up  Stock. 

Right  to  Issue. — -A  building  and  loan 
association,  in  ihe  ahsetice  of  legislative 
prohibition,  and  in  accordance  with  its 
by-laws,  may  issue  paid-up  stock,  though 
its  charier  contains  no  express  authority 
therefor.  Johnson  :'.  National  Building 
&  Loan  Ass'n,  28  So.  2,  125  Ala.  46S; 
Bell  V.  Southern  Home  Building  &  Loan 
Ass'n,  37  So.  237,  140  Ala.  371. 

§  7. Maturity  of  Shares. 

§  7  (1)  In  General. 

Where  a  member  of  a  building  associ- 
ation has  defaulted  in  his  contract  as  a 
stockholder,  the  association  is  under  no 
obligations  to  mature  his  slock.  Motes 
V.  People's  Building  &  Loan  Ass'n,  34 
So,  344,  137  Ala.  369,  cited  in  note  in  43 
L,  R.  A.,  N.  S,.  B81, 

Right  to  Change  Maturity  from  Defi- 
nite to  Indefinite  Time. — The  contract  of 
subscription  to  stock  in  a  building  and 
loan  association,  in  addition  to  the  usual 
payment  of  monthly  installments,  pro- 
vided for  the  levying  and  collecting  of 
extra  assessments,  and  expressly  stipu- 
lated that  the  stock  should  mature  at  a 
definite  and  fixed  time.  After  having 
subscribed  for  stock  in  said  association, 
a  shareholder  borrowed  money  from  It, 
to  secure  the  payment  of  which  he  gave 
a  mortgage  on  real  estate,  and  also  trans- 
ferred his  stock  in  the  association  as  col- 
lateral security.  Subsequently,  and  be- 
fore the  expiration  of  the  time  for  the 
maturity  of  the  stock  and  of  the  loan, 
upon  condition  that  the  association 
would  release  him  from  all  liability  for 
the  extra  assessments  provided  for  in  the 
original  subscription  contract,  the  share- 
holder and  borrower  agreed  that  the  pe- 
riod for  the  maturity  of  his  slock  should 


be  changed  from  a  definite  and  fixed 
term  to  an  indefinite  time,  and  that  he 
would  continue  his  monthly  payments 
thereon  until  the  profits  appropriated 
thereto  were  sufficient  to  pay  off  the 
mortgage  debt,  when  the  same  should  be 
applied  In  discharge  of  said  debt,  and  all 
liabilities  between  the  parties  canceled. 
Held,  that  the  said  subsequent  agree- 
ment by  which  the  original  contract  of 
subscription  was  altered  was  binding  be- 
tween the  parties,  and  the  fact  that  at 
the  time  of  such  alteration  no  particular 
assessments  had  been  actually  levied  was 
immaterial.  Pioneer  Savings  &  Loan 
Co.  V.  NonnemachcT,  30  So.  79,  127  Ala. 
521,  cited  In  note  in  43  L,  R.  A.,  N.  S., 
877,  884. 

§  7  (S)  Power    to  Contract  as  to    Time 
and  Amount. 

Representations  of  a  building  and  loan 
association  or  its  agents  as  to  the  time 
and  the  amount  that  would  be  required 
to  mature  its  stock  are  merely  expres- 
sions of  opinion  as  to  what  will  occur  in 
the  future,  and  are  not  fraudulent,  though 
they  be  not  verified.  Bell  v.  Southern 
Home  Building  &  Loan  Aas'n,  37  So.  237, 
140  Ala.  371. 

A  stockholder  in  a  building  association 
may  not  have  his  mortgage  to  it  can- 
celed on  the  ground  that  it  agreed  with 
him  that  a  certain  number  of  payments, 
which  he  thereafter  made  would  mature 
his  stock;  Code  1896,  §g  1J23-1137,  under 
which  it  was  incorporated,  not  authoriz- 
ing It  to  make  such  a  contract.  Richter 
V.  Southern  Building  &  Loan  Ass'n.  34 
So.  562,  137  Ala.  521,  cited  In  note  in  IS 
L.  R.  A..  N.  S.,  504. 

§  7  (3)  Effect  of  By-Laws,  Stock  Certifi. 
cates,  and  Contracts  in  GenenL 
Where  a  borrowing  member  of  a  build- 
ing and  loan  association  had  been  a  iion- 
borrowing  member  over  four  years  prior 
to  the  time  of  becoming  a  borrowing 
member,  she  was  chargeable  with  knowl- 
edge of  the  by-laws  entering  into  her 
borrowing  contract  showing  that  the 
length  of  time  and  the  number  of  pay- 
ments required  to  mature  her  stock  were 
dependent  on  the  exigencies  of  business. 
Bell  V.  Southern  Home  Building  &  Loan 
Ass'n,  37  So.  237,  140  Ala.  371. 
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$  7  (4)  Effect  of  Stotements  or  Repr«- 
Bentations. 

Estimate  at  to  Haturity  of  Stock— 
OiMoion  or  Gnanuit]'. — An  estimate  made 
by  a  building  and  loan  association  as  to 
the  time  when  Block  will  mature  can  not 
be  held  to  be  a  guaranty,  but  is  me-ely 
the  expression  of  an  opinion.  Ebersole 
V.  Southern  Building  &  Loan  Ass'n,  41 
So.  ISO,  147  Ala.  177. 

A  representation  that  building  and  loan 
association  stock  would  be  worth  par  in 
a  certain  time,  though  false  was  no 
ground  for  the  avoidance  of  a  contract 
of  stock  subscription,  since  the  represen- 
tation related  to  a  matter  equally  open 
to  both  parties.  Johnson  v.  National 
Building  8l  Loan  Ass'n,  28  So.  2.  135  Ala. 
465.  See,  also,  Lake  v.  Security  Loan 
Ass'n.  7S  Ala.  207. 

%  B. Withdrawal    of    Member    and 

Redemption  of  Shares. 
§  8  (1)  Notice. 

ParticipatiiiK  in  Stockholders'  Ueet- 
ing  after  Notice.— Knowingly  and  inten- 
tionally participating  as  a  stockholder  in 
stockholders'  meetings  held  six  and  ten 
months  after  giving  notice  of  withdr.iwal 
constitutes  a  waiver  of  the  right  to  with- 
draw under  said  notice.  Decatur  Bidg., 
etc..  Co.  V.  Neal,  97  Ala.  T17,  12  So.  760. 

§  8  («)  Amount  to  Be  Recovered  or  Paid 
in  GeneraL 
A  by-law  of  such  corporation,  provid- 
ing, that  a  shareholder,  who  has  obtained 
a  loan,  may  withdraw  from  the  associa- 
tion and  have  his  loan  cancelled,  by  pay- 
ment to  the  association  of  the  amount  of 
the  loan,  less  the  amount  of  money  which 
he  has  paid  in  as  monthly  installments 
on  the  stock  held  by  him,  reserves  to  the 
shareholder  a  privilege  which  he  may 
exercise  or  not,  at  his  pleasure.  If  he 
elect  to  exercise  it,  he  must  comply  with 
the  terms  thereby  prescribed,  which  were 
voluntarily  assumed  by  him,  when  he  ob- 
tained the  loan.  Under  this  by-law,  the 
shareholder  is  entitled  to  have  his  loan 
credited  with  the  money  which  he  has 
paid  in  as  monthly  installments  on  his 
stock,  but  not  with  money  which  he  has 
paid  for  and  on  account  of  the  premiums 
at  which    he    bid  in    his  loan.     Security 


Loan  Ass'n  v.  Lake.  69  Ala.  4S6.  cited  in 

note  in  35  L.  R.  A.  289,  297. 

§  B.  Dues,  Fines,  and  Assessments. 

§  10. Dues  or  PiTmenta  on   Stock. 

A  building  association  wrote  the  pur- 
chaser of  a  borrowing  member's  stock 
and  lands  mortgaged  to  secure  the  loan, 
in  answer  to  an  inquiry  when  the  .%'ock 
would  mature,  that  it  estimated  its  stock 
to  mature  in  six  or  seven  years,  but  re- 
quired dues  to  be  paid  for  only  six  years, 
interest  and  premium  to  be  paid  to  ma- 
turity. Held,  that  there  was  no  binding 
agreement  by  the  association  not  to  col- 
lect dues  after  the  sixth  year,  there  being 
no  promise  by  it  to  that  effect.  Johnson 
V.  Southern  Building  &  Loan  Ass'n.  2S 
So.  201,  121  Ala.  634. 

A  resolution  of  a  building  associution 
to  collect  stock  dues  for  a  fixed  period 
only  does  not  apply  to  a  borrowing  mem- 
ber, who  procured  his  stock  before  the 
adoption  of  the  resolution,  and  whose 
mortgage  requires  him  to  pay  until  ma- 
turity of  the  stock.  Johnson  v.  Southern 
Building  &  Loan  Ass'n.  2S  So.  201,  121 
Ala.  524. 

Liability  for  Membership  Fee  in  For- 
eign AssociatiotL — Plaintiff,  being  a  Min- 
nesota corporation,  and  having  its  busi- 
ness domicile  in  that  state,  and  defendant 
having  constituted  herself  a  stock- 
holder, such  act  must  be  deemed  to  have 
been  performed  in  Minnesota,  and  gov- 
erned by  the  laws  of  that  state;  and  her 
membership  fee,  together  with  an  attor- 
ney's fee  expressly  provided  for  fore- 
closure of  the  mortgage,  is  collectible. 
Falls  I'.  United  States  Sav..  etc..  Co.,  97 
Ala.  117.  13  So.  25.  See,  also,  Farmers', 
etc.,  Loan  Ass'n  f.  Kent,  30  So.  874,  131 
Ala.  246. 
§  11.  Assessments  for    Expenses  or 

Losses  are  to  be  assessed  and  deducted 
according  to  the  by-laws,  and,  when  not 
so  assessed  and  deducted,  a  member  is 
not  chargeable  therewith.  Gwin  v.  Na- 
tional BIdg.,  etc.,  Ass'n.  121  Ala.  572,  25 
So.  843,  cited  in  note  in  43  L.  R.  A..  N, 

S.,   877.  880. 

§  IB. ForfMtures    for    Nonpajrment. 

Forfeitures  for  the  nonpayment  of 
premiums  are  a  necessary  means,  fo>'  in- 


■jGoogle 


Building   and  Loan   Associations 


12-17  (1) 


surance,  or  building  and  loan  contpaMJes, 
of  protecting  themselves  from  embarrass- 
ment, and  delinquency  can  not  be  al- 
lowed except  at  the  option  of  the  lom- 
panies.  Southern  Bldg.,  etc.,  Ass'n  v. 
Anniston  Loan.  ele..  Co.,  101  Ala.  583, 
IS  So.  133,  137,  cited  in  note  in  43  L,  R. 
A.,   N.   S.,  876,  880. 

A  shareholder  of  a  building  and  loan 
association  organized  under  Code,  pt.  8, 
tit.  1,  c.  4,  pp.  378,  379,  and  authorized  to 
make  needful  by-laws,  and  compel  com- 
pliance by  forfeiture,  to  secure  a  loan, 
executed  to  it  a  mortgage,  and  assigned  to 
the  association,  as  collateral  security,  his 
Slock,  and  stipulated  that  upon  default  in 
payment  of  his  installments,  interest, 
premiums,  or  tines,  the  bond  should  be- 
come due,  and  authorized  the  association 
to  forfeit  his  slock  under  the  by-laws  to 
that  effect,  which  were  made  a  part  of  his 
contract.  Held,  that,  upon  his  failure  to 
comply  with  the  conditions  of  his  contract 
in  the  payment  of  dues,  the  associriiion 
might  forfeit  the  amount  paid  on  the 
Slock  without  crediting  his  indebtedness 
therewith.  Southern  Bldg.,  etc.,  Ass'n  v. 
Anniston  Loan.  etc..  Co.,  101  Ala.  582.  15 
So.  123,  cited  in  note  in  39  L.  R.  A.  131. 
§  13.  Officers  and  Agents. 

Inducing  Party  to  Sign  Contract.— One 
dealing  with  the  agent  of  a  building  and 
loan  association  could  rely  upon  his  state- 
ments as  to  what  the  association  would 
do  if  she  purchased  the  stock  and  could 
assume  that  the  agent  was  acquainted 
with  the  terms  of  the  contract  with  the  as- 
sociation which  he  induced  her  to  sign. 
Southern  Loan,  etc.,  Co.  v.  Gissendaner, 
4  Ala.  App.  523,  58  So.  737. 

A  loan  association  can  not  limit  the  a 
thority  of  its  agent  to  make  represeni 
tions  as  to  the  terms  ot  a  contract  with 
the  association  if  one  contracting  with  it 
through  the  agent  was  induced  not  to  read 
her  application  before  she  signed  it  by 
the  agent's  misrepresentations  as  to  its 
purpose  and  meaning.  Southern  Loan. 
etc.,  Co.  V.  Gissendaner,  4  Ala.  App.  533, 
68  So.  737. 

§  14.  Powers,    Rights,    and    Liabilities  of 
ABSOciations  in  General. 

The  general  incorporation  laws  in  f 
in  September,  1871,  especially  Act  1870,  p. 


308,  authorized  the  formation  of  a  corfyb- 
m  "to  purchase,  hold  and  convey  real 
te;  to  loan  money  thereon  to  the 
members  of  the  association  for  building 
purposes."  etc.;  and  the  declaratory  act 
of  March  3,  1870.  with  reference  to  build- 
ing and  loan  associations,  did  not  abridge 
the  capacity  conferred  on  them,  when  in- 
corporated under  the  general  law.  of  tak- 
ing, holding,  disposing  of  or  conveying, 
by  lease  or  fee,  real  estate,  so  far  as 
limited  by  its  charter,  or  as  its  business 
might  require.  Cahall  v.  Citizens'  Mut. 
Bldg.  Ass'n,  61  Ala.  S3S. 
S  IB.  Loans. 
§  16.  — ^  In  General. 

Association's  Right  to  Say  How  Part 
of  Loan  Shall  Be  Expended.— Where  a 
building  association  made  a  loan  of  $600 
to  a  stockholder  on  condition  tha:  he 
would  expend  $300  in  the  improvement  of 
his  property,  which  he  mortgaged  to  the 
association  to  secure  the  loan,  the  stock- 
holder could  not  contend  that  such  ex- 
penditure was  for  the  benefit  of  the  asso- 
ciation, and  that  he  could  not  be  charged 
with  that  amount  as  a  loan.  Motes  v. 
People's  Building  &  Loan  Ass'n,  34  So. 
344,   137  Ala,   369. 


5  17.- 


-  What  Law  Governs. 


§  17  (1)  In  General. 

An  application  for  membership  by  a 
citizen  of  this  state  in  a  foreign  building 
and  loan  association  having  its  place  of 
business  in  another  state  was  sent  to  its 
ofhce  there,  where  it  was  accepted,  and 
stock  issued.  An  application  for  a  loan 
was  made  by  the  member  at  such  office, 
and  the  note  secured  by  mortgage  was 
dated  at  the  place  where  the  office  was. 
Dues  of  the  association  were  payable  and 
were  paid  by  the  mortgagor  there.  The 
note  and  mortgage  were  delivered  at  such 
place,  and  after  their  delivery  the  check 
drawn  for  the  amount  ot  the  loan,  after 
being  mailed  to  the  mortgagor  and  in- 
dorsed by  him,  was  paid  by  the  associa- 
tion to  his  indorsee,  a  bank  in  the  place 
where  the  association's  office  was  located. 
Held,  that  the  contracts  of  subscription 
for  stock  and  for  the  loan  thereon  were 
foreign  contracts,  and  were  to  be  fcov- 
erned  by  the  laws  of  the  state  where 
made.     Farmers'   Savings    &   Buildincr   & 
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Loan  Ass'n  v.  Kent.  30  So.  874,  131  Ala. 

246. 

§  17  (S>  As  to  Interest  and  UBU17. 

A  statute  .of  Minnesota,  authorizing  a 
corporation  of  its  creation  to  conttact  for 
and  recover  more  than  8  per  cent  for  a 
loan,  is  obnoxious  to  the  Alabama  stat- 
ute (Code  1886,  S  1754);  declaring  usuri- 
ous all  contracts  for  the  payment  of  more 
than  8  per  cent  interest  on  loans,  and  pro- 
viding that  they  can  not  be  enforced  ex- 
cept as  to  the  principal.  Falls  v.  United 
States  Sav.,  etc.,  Co.,  B7  Ala.  417,  13 
So.  36. 

The  opinion  of  the  court  in  this  case 
declaring  a  contract  made  with  a  Minne- 
sota Corporation,  usurious;  on  the  ground 
that  the  statute  of  Minnesota  giving  such 
corporation  the  right  to  charge  excessive 
rates  of  interest  had  no  binding  force  in 
Alabama,  does  not  seem  to  have  been  fol- 
lowed by  other  decisions.  But  the  rul- 
ings are  now  placed  on  the  dual  relation 
of  stockholder  and  borrower  and  held  not 
usurious.  Falls  v.  United  States  Sav., 
etc,  Co.,  97  Ala.  4i7,  13  So.  25.  Sec.  as 
distinguishing  this  case.  Pioneer,  etc., 
Loan  Co.  v.  Nonnemacher,  127  Ala.  S21, 

So   So.  79. 

Where  a  loan  made  in  Alabama  by  a 
Minnesota  sayings  and  loan  association 
was  governed  by  the  law  of  Minnesota, 
the  fact  that  a  premium  was  charged  for 
the  loan  did  not  render  it  usurious,  as  ex- 
pressly provided  by  Gen.  St.  Minn.  1884, 
g  2764.  Beckley  v.  United  States  Savmgs 
&  Loan  Co.,  40  So.  655,  147  Ala.  195, 

Contract  Ptovisions  as  to  Which  Law 
Governs. — When  a  contract  is  not'  en- 
tered into  with  the  intent  and  purpose 
of  evading  the  usury  laws,  parties  may 
contract  for  the  payment  of  interest  ac- 
cording to  the  law  of  either  the  place 
of  making  the  contract  or  the  place  of 
its  performance,  without  offending  the 
usury  laws  of  this  state.  Barrett  v.  Cen- 
tral, etc..  Loan  Ass'n,  130  Ala.  894.  30 
So.  347;  Pioneer,  etc.,  Loan  Co.  v.  Non- 
nemacher, 127  Ala.  531,  30  So.  79;  United 
States  Sav..  etc..  Co.  v.  Beckley,  137  Ala. 
119,  33  So.  934,  cited  in  note  in  S6  L.  B. 
A..  N.  S.,  1138. 

Where  the  by-laws  of  a  building  and 
loan  association  provide  that  money  due 
from  members  shall  be  paid  at  the  home 


office,  and  that  all  contracts  with  the  as- 
sociation shall  be  deemed  to  have  been 
made  there,  a  loan  contract  made  be- 
tween the  association  and  a  member  re- 
siding in  a  state  different  from  that  in 
which  the  home  office  is  located  must  be 
deemed  one  to  be  performed  within  the 
state  of  the  home  office,  and  must  be 
governed  by  the  law  of  that  slate  in  de- 
termining whether  it  is  usurious  or  not. 
Allen  V.  Riddle,  37  So.  680,  141  Ala.  621; 
Pioneer  Savings  &.  Loan  Co.  v.  Nonne- 
macher, 127  Ala.  S21,  30  So.  7B. 

§  18.  Power  to  Hake  and  Right  to 

RecMve. 

Code,  S  1S43>  subd.  S,  authorizes  build- 
ing and  loan  associations  to  loan  money. 
to  shareholders  on  real-estate  security, 
subject  to  the  terms  and  conditions  pre- 
scribed by  their  by-laws;  but  such  a  loan 
is  not  ultra  vires,  although  made  in  vio- 
lation of  the  by-laws.  Kelly  *.  Mobile 
Building  &  Loan  Ass'n,  64  Ala.  501. 
§  19.         ■  Premiuma. 

Under  Code  1886,  §  1556,  providing 
(subdivision  9)  that  a  building  associa- 
tion may  loan  its  funds  on  such  condi- 
tions as  prescribed  by  its  by-laws,  and 
(subdivision  10)  that  it  may  lend  to  the 
highest  bidder,  such  a  company  is  not 
required  to  loan  to  the  highest  bidder,  or 
call  for  bids,  unless  its  by-laws  so  pre- 
scribe. Beyer  v.  National  Building  & 
Loan  Ass'n,  31  So.  113,  131  Ala.  389. 

A  written  bid  filed  with  the  associa- 
tion by  a  stockholder  of  a  building  and 
loan  association  for  a  loan  is  a  sufficient 
bid  therefor  under  the  laws  of  Tennes- 
see, it  being  unnecessary  that  the  bid  be 
made  in  person.  Farmers'  Savings  & 
Loan  Ass'n  v.  Kent,  30  So.  874,  131  Ala. 

246. 

§  SO.  Usury. 

§  20  (1)  Amenability     to     Usury     Laws 
GeneraUy. 
Under  Code  1886,  g  1556. 
viding   that   building  and 
tions    may    make    loans    to 
holders   on   real-estate   mori 
on   such   terms   as   may   be 
their    by-laws, 
under  general   laws   is   no 
the  statute   regulating  int 
suing    stock   and    lending 


subd.  9,  pro- 
loan  associa- 
their  share- 
gage  security 
prescribed   by 

restricted  by 
rest,  when  is- 
money    to   its 
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members,  and  hence  an  agreement  by  a 
member  to  pay  more  than  the  legal  rate 
of  interest,  if  made  in  accordance  with 
the  by-laws,  is  not  usurious.  National 
Building  8l  Loan  Ass'n  v.  Ballard,  2T 
So.  971,  126  Ala.  155. 
§  SO  (2)  Provisions  of  Charter. 

Incorporation  by  Act  of  Assembly. — 
Where,  by  the  act  of  ihe  general  assem- 
bly incorporating  a  building  and  loan  as- 
sociation, authority  was  given  to  expose 
to  sale,  at  each  monthly  meeting  of  the 
association,  the  amount  paid  into  the 
treasury,  at  public  outcry  to  the  highest 
bidder  among  the  members,  each  of 
whom  was  authorized,  for  each  and  every 
•  share  of  stock  held  by  him  to  purchase 
an  advance  of  two  hundred  dollars  and 
no  more:  and  the  stockholder  purchas- 
ing such  loan  or  advance,  was  thereby 
required  to  allow  the  premium  at  which 
he  bid  in  such  advance  or  loan,  to  be  de- 
ducted, and  to  give  his  note  for  the 
amount  of  such  advance,  and  to  pay,  in 
addition  to  the  monthly  dues  required 
from  all  members,  one  dollar  and  thirty- 
three  and  one-third  cents  per  month  for 
each  share  of  stock,  or  at  the  rate  of 
eight  per  cent  per  annum,  on  the  whole 
amount,  including  the  premium — such  a 
transaction,  having  legislative  sanction, 
is  free  from  usury.  Montgomery,  etc., 
Loan  Ass'n  v.  Robinson,  69  Ala.  413, 
cited  in  note  in  18  L.  R.  A.  133. 
§  SO  (3)  Statutory  Regulations. 

The  general  assembly  ordained  the 
statute  against  usury,  and  its  power  to 
designate  the  transactions  which  shall  be 
deemed  offensive  to,  or  which  shall  be 
excepted  from  the  influence  of  the  stat- 
ute, can  not  be  questioned.  When  that 
body  lends  express  sanction  to  a  partic- 
ular transaction,  that  transaction  is  with- 
drawn, and  excepted  from  the  operation 
of  the  statute.  Montgomery,  etc..  Loan 
Ass'n  V.  Robinson,  69  Ala.  413,  cited  in 
note  in  36  L.  R.  A.,  N.  S.,  1135.  See. 
also.  Security  Loan  Ass'n  v.  Lake.  69 
Ala.  456,  cited  on  this  point  in  36  L.  R. 
A.,  N.  S.,  1135. 

§  SO  (4)  Usurious  Contracts  and  Trans- 
actions in  GeneraL 

An  agreement  by  a  member  to  pay  a 
building  and  loan  association  certain  dues 
'  and  a   legal  rate  of  in- 


terest on  a  loan  is  not  usurious.  John- 
son V.  National  Building  &  Loan  Ass'n, 
38  So.  3,  135  Ala.  465,  cited  in  note  in 
43  L.  R.  A.,  N.  S..  880. 

Lease  Declared  Mortgaged — A  stipula- 
tion for  the  payment  of  monthly  rent,  in 
a  contract  between  a  building  and  loan 
association  and  one  of  its  stockholders, 
for  the  lease  of  a  house  and  lot  which 
it  had  advanced  the  money  to  buy,  tak- 
ing the  title  in  its  own  name,  and  bind- 
ing itself  to  convey  to  him  in  fee  on  re- 
payment of  the  money  advanced  and  ex- 
pended, held  usurious,  the  contract  hav- 
ing, at  the  suit  of  the  stockholder,  been 
declared  to  be  a  mortgage,  and  the 
monthly  rent  reserved  being  fifteen  per 
cent  of  the  amount  advanced.  Mobile 
Building  &  Loan  Ass'n  v.  Robertson,  65 

Ala.    383. 

§  SO  (S)  Effect  of  Member's  ParticiiM- 
tion  in  Profits. 

Where  the  borrower  from  a  building 
and  loan  association  is  also  a  stock- 
holder, and  shares  in  the  profits  arising 
from  the  business  of  lending  its  money, 
he  will  not  be  heard  to  attack  the  mort- 
gage for  usury.  Hayes  v.  Southern 
Home  Building  &  Loan  Ass'n,  36  So.  527,' 
124  Ala.  663. 

As  a  Stockholder  and  Borrower  Obli- 
gations  Separate  and  Distinct. — A  sub- 
scriber for  stock  in  a  foreign  building 
and  loan  association  pays  his  member- 
ship fee,  and  the  subscription  contract 
stipulates  that,  if  the  subscriber  pays  all 
his  dues  and  assessments,  the  stock  shall 
mature  at  a  designated  time.  The  day 
after  so  subscribing,  he  makes  applica- 
tion to  the  association  for  a  loan,  which 
was  subsequently  obtained,  to  secure 
which  he  executes  a  note  and  a  mort- 
gage on  real  estate,  and  transfers  to  the 
association,  as  collateral  security  for  the 
mortgage  debt,  his  stock  so  subscribed 
for.  The  mortgage  debt  was  made  pay- 
able at  the  time  fixed  in  the  subscription 
contract  for  the  maturity  of  the  stock. 
The  note  and  mortgage  provided  for  the 
payment  of  live  per  cent  interest  and  five 
per  cent  premium  per  annum,  payable 
monthly,  and  were  payable  at  the  home 
office.  The  legal  rate  of  interest  in  the 
state  of  the  association's  residence  was 
ten  per  cent.     Said  subscriber  and  share- 
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holder  participated  in  the  profits,  and  had 
an  equal  voice  with  the  other  sharehold- 
ers in  the  management  and  control  of 
the  association.  Held,  there  was  a  dual 
contractual  relation  of  shareholder  atid 
borrower  borne  by  said  person  to  the 
association,  and  the  respective  duties  and 
obligations  as  shareholder  and  borrower 
resting  upon  him  are  separate  and  dis- 
tinct, and  therefore  it  can  not  be  said 
that  such  subscription  and  borrowing 
constituted  but  one  single  transaction, 
which  took  such  form  as  a  scheme  or 
device  to  avoid  the  usury  laws.  Pioneer 
Savings  &  Loan  Co.  v.  Nonnemacher,  30 
So.  79.  137  Ala.  531. 

§   ao   (6)    StipulationB   for    Pajrments   on 
Shares. 

The  by-laws  of  a  building  and  loan 
association  requiring  members  to  pay 
certain  dues  and  assessments,  and.  in  ad- 
dition, the  legal  rate  of  interest  on  loans, 
do  not  render  slich  loans  usurious,  since 
the  obligation  to  pay  on  stock  is  distinct 
from  the  obligation  to  pay  interest. 
Farmers'  Savings  &  Building  &  Loan 
Ass'n  V.  Kent.  30  So.  874,  131  Ala.  346, 
cited  in  note  in  43  L.  R.  A.,  N.  S..  880. 
§  SO  (7)  Prcmiunis  Considered  as  Usury 
in  General. 

Where  the  by-laws  of  a  buiding  and 
loan  association  prescribe  that  the 
amount  of  the  premium  bid  for  a  loan 
shall  be  deducted  from  the  loan,  and  thai 
the  borrower  shall  pay  interest  on  the 
gross  amount  of  the  loan  at  the  rate  of 
eight  per  cent  per  annum,  a  loan  so  made 
is  not  usurious.  Sheldon  v.  Birmingham 
Building  &  Loan  Ass'n,  25  So.  820,  131 
Ala.  S78. 

Under  the  laws  of  Tennessee  the  man- 
ner of  payment  of  the  premium  bid  by 
a  member  of  a  building  and  loan  associa- 
tion for  a  loan— that  is,  whether  the 
premium  is  deducted  from  the  amount  of 
the  loan  or  is  paid  separately,  the  bor- 
rower receiving  at  the  same  time  the  full 
amount  of  the  loan,  or  whether  a  sep- 
arate obligation  be  given  therefor — will 
not  render  the  loan  usurious.  Farmers' 
Savings  &  Building  &  Loan  Ass'n  v. 
Kent,  30  So.  874,  131  Ala.  346. 
§  ao  <S)  Payment  of  Premium  as  Sep- 
arate Obligation. 

The   obligation    of    a    borrowing    mem- 


ber of  a  building  and  loan  association  to 
pay  premiums  is  separate  from  his  ob- 
ligation to  pay  interest  on  the  loan  when 
the  contract  and  the  by-laws  of  the  as- 
sociation so  provide,  and  no  statute  is 
thereby  contravened.  Bell  v.  Southern 
Home  Building  Sc  Loan  Ass'n.  37  So. 
237.  140  Ala.  371;  Interstate,  etc.,  Loan 
Ass'n  V.  Brown.  128  Ala.  462.  39  So.  656; 
Barratt  v.  Central,  etc..  Loan  Ass'n,  130 
Ala.  S94,  30  So.  347;  Beyer  v.  National 
BIdg..  etc.,  Ass'n,  131  Ala.  369,  31  So.  113; 
M  tes  V.  People's  BIdg.,  etc.,  Ass'n,  137 
Ala.  369.  34  So.  344.  cited  in  note  in  36 
L.  R.  A.,  N.  S.,  1136,  43  L.  R-  A.,  N.  S.. 
881. 

Payments  on  Shares,  Like  Premiums, 
Coitsidered  Separate  Obligation  from  In* 
terest  Due  on  Loans. — Payments  for 
shares  and  interest  due  on  loans  are  sep- 
arate and  distinct  transactions,  in  the 
absence  of  special  contractual  provisions. 
Not  to  be  combined  to  constitute  usury; 
nor  the  payments  on  shares  used  to  ex- 
tinguish the  loan.  Sheldon  v.  Birming- 
ham, etc.,  Loan  Ass'n,  121  Ala.  278,  25 
So.  B20.  citing  Southern  BIdg..  etc..  Ass'n 
V.  Anniston  Loan,  etc.,  Co.,  101  Ala.  582. 
15  So.  133. 

The  court  say;  "The  complainant  bears 
a  dual  relation  to  the  defendant  com- 
pany— that  of  a  member  or  stockholder 
in  said  association,  and  that  of  a  bor- 
rower from  the  same.  His  contract  with 
the  association  as  a  stockholder  and 
member  is  distinct  from  that  as  a  bor- 
rower. As  a  member  of  the  association, 
he  agrees  to  pay  certain  dues  and  assess- 
ments, and  become  entitled  to  certain 
privileges  and  benefits,  and  as  a  borrow- 
ing member  he  obligates  himself  to  pay 
the  loan  obtained,  with  interest  and  pre- 
miums. The  contract  of  loan,  as  set  out 
in  the  mortgage,  being  such  as  the  as- 
sociation was  authorized  by  law  to  maker 
is  not  usurious.  Montgomery,  etc..  Loan 
Ass'n  I'.  Robinson.  69  Ala.  413;  Security 
Loan  Ass'n  v.  Lake,  69  Ala.  456;  Southern 
BIdg.,  etc.,  Ass'n  v.  Anniston  Loan,  etc., 
Co.,  101  Ala.  582,  15  So.  123.  29  L.  R.  A. 
130;  Sheldon  v.  Birmingham,  etc..  Loan 
Ass'n,  121  Ala.  278,  25  So.  830;  Hayes 
V.  Southern,  etc.,  Loan  Ass'n.  134  .Ala. 
663.  26  So.  527."  Johnson  v.  National 
BIdg.,  etc.,  Ass'n.  125  Ala.  465,  38  So. 
3,    6.      See,    also,    Interstate,    etc.,    Loan 
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§  SO  (8)  Premiuma  Fixed  by  Competition 
in  General. 
Code  1886,  §  1556,  provides  that  a 
building  and  loan  association,  when  ii 
has  funds  on  hand,  may  lend  the  same 
to  the  highest  bidder  therefor,  on  such 
terms  as  may  be  prescribed  by  the  by- 
laws. The  by-laws  prescribed  that  none 
but  members  should  be  allowed  to  bid 
for  a  loan,  and  that  the  amount  of  pre- 
mium bid  should  be  deducted  from  the 
amount  of  the  loan.  The  complainant, 
being  a  stockholder,  bid  an  amount  for 
a  loan,  which  was  deducted  therefrom, 
and  gave  a  note  and  mortgage  for  the 
gross  amount  of  the  loan,  bearing  inter- 
est at  the  rate  of  eight  per  cent  per  an- 
num, which,  thus  calculated,  was  more 
than  the  legal  rate.  Held,  that  the  trans- 
action, being  expressly  authorized  by  the 
legislature,  whether  the  premium  be 
treated  as  interest  or  otherwise,  was  le- 
gal. Sheldon  v.  Birmingham  Building  & 
Loan  Ass'n,  25  So.  820,  121  Ala.  278,  cited 
in  note  in  26  L.  R.  A.,  N.  S.,  1135. 

§  SO    (10)    Premiuma    Fixed    Arbitrarily 
and    without   Cotnpetitive    Bidding. 

A  mortgage  securing  a  loan  was  neither 
invalid  nor  usurious  because  the  money 
was  not  put  up  to  the  highest  bidder. 
Beckley  v.  United  States  Savings  &  Loan 
Co.,  40  So.  655,  H7  Ala.  195. 

§  30  (11)  Premiuma  Payable  by  Install- 
ments. 
A  loan  made  by  a  building  association 
is  not  rendered  usurious  because  a 
monthly  payment  as  premium  is  required 
in  addition  to  the  interest.  Beyer  v.  Na- 
tional Building  &  Loan  Ass'n,  31  So.  113, 
131  Ala.  369,  cited  in  note  in  43  L.  R. 
A.,  N.  S.,  S80. 

§  SO  (13)  Pleading  and  Evidence, 

The  transferee  of  a  borrower's  stock 
in  a  building  association,  together  with 
the  lands  mortgaged  to  it,  can  not  plead 
usury;  that  being  a  defense  personal  to 
the  debtor.  Johnson  v.  Southern  BIdg., 
etc.,  Ass'n.  121  Ala.  524,  26  So.  201. 

A  bill  filed  by  a  borrower  from  a 
building  and  loan  association,  seeking  to 
have  the  foreclosure  of  a  mortgage  given 


by  the  complainant  to  the  defendant  en- 
joined upon  the  ground  that  there  was 
usury  in  the  transaction,  which  fails  to 
set  out  the  note  which  the  mortgage  waa 
given  to  secure,  and  the  certificate  of 
stock  subscribed  for  by  the  complain- 
ant, or  the  charter  or  the  by-laws  of 
the  defendant  association,  or  the  sub- 
stance of  the  same,  is  defective,  and  open 
to  demurrer.  Barrett  v.  Central  Build- 
ing &  Loan  Ass'n,  30  So.  347,  130  Ala. 
294. 

Bills  Not  Showing  Usury.— Where 
complainant  executed  a  mortgage  to  the 
defendant  building  and  loan  association, 
by  which,  in  consideration  of  a  loan  of 
$1,500,  she  agreed  to  pay  the  defendant 
monthly  $10.50  as  dues  on  stock,  and 
$10.50  as  premium,  and  $7.50  as  interest 
on  the  loan,  such  payments  to  continue 
until  the  maturity  of  the  stock,  which 
was  to  be  credited  with  certain  dividends, 
a  bill  in  equity  which  alleged  that  the 
contract  was  usurious,  and  merely  an- 
nexed the  mortgage  as  an  exhibit,  with- 
out setting  up  the  by-laws  of  the  associa- 
tion or  the  plan  on  which  such  divi- 
dends were  to  be  earned  and  declared, 
.  showing  the  con- 
its  inception,  was 
not  sufficient  to  constitute  a  cause  of 
action,  since  the  mortgage  was  not  by 
its  terms  usurious.  Tutwiler  v.  National 
Building  &  Loan  Ass'n  of  Montgomery, 
38  So.   654,   127   Ala.   103. 

On  a  bill  filed  by  a  borrower  from  a 
building  and  loan  association,  seeking 
to  have  a  mortgage  contract  declared 
usurious,  and  the  foreclosure  of  the 
mortgage  enjoined,  and  said  contract,  by 
its  terms,  does  not  purport  to  bird  the 
mortgagor  to  pay  more  than  (he  sum 
borrowed,  with  legal  interest,  and  the 
by-laws  or  charter  provisions  of  the  as- 
sociation are  not  set  out  in  the  bill,  and 
there  are  no  extraneous  facts  averred  tn 
the  bill  as  existing  when  the 
was  made,  renderii 
there  is  only  a  general  ! 
part  of  the  complainant  that  it  was  the 
intention  and  understanding  of  the  par- 
ties to  charge  a  usurious  rate  of  interest, 
such  bill  is  defective,  and  subject  to  de- 
murrer; the  statements  as  to  the  inten- 
tion to  charge  usury  being  a  mere  con- 
clusion or  opinion  of  the  pleader.     Bar- 
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rett  V.   Central    Building  &   Loan  Ass'n, 
30  So.   347,   130  Ala.   294. 


§  ai. 


-  Pajnnent  and  Satisfaction. 


§  il  (1)  In  General. 

The  fact  that  a  building  association 
has  gone  out  of  business  as  such  is  no 
defense  against  the  payment  of  a  loan  by 
a  stockholder.  Motes  v.  People's  Build- 
ing &  Loan  Ass'n,  34  So.  344,  137  Ala. 
369. 

§  SI  (B)  Application  of  Dues  or  Paym«nn 
on  Stock  in  General 

PaymentB  on  Stock  Not  Applied  on 
Loans. — A  member  of  a  building  and 
loan  association  by  becoming  a  borrower 
assumes  an  interest-bearing  debt  to  the 
association  separate  from  the  debt 
created  by  his  subscription  for  stock 
therein,  and  is  not  entitled  to  have  pay- 
ments made  on  account  of  stock  treated 
as  payments  on  the  sum  borrowed.  Bell 
V.  Southern  Home  Building  &  Loan 
Ass'n.  .37  So.  237,  140  Ala.  371;  Sheldon 
V.  Birmingham,  etc..  Loan  Ass'n.  121  Ala. 
878,  35  So.  830,  cited  in  note  in  43  L.  R. 
A.,  N.  S.,  880. 

§  SI  (s)  Provisions  of  Contract,  Certifi- 
cate, Charter,  or  By-Laws  as  to  Ap- 
plying  Dues  or  Payments  on   Stock. 

Provisions  Indorsed  on  Certificate. — 
Where  the  shares  of  a  member  of  a 
building  and  loan  association  were  trans- 
ferred to  the  association  as  part  security 
for  the  loan,  and  the  rules  and  terms  of 
the  transfer,  indorsed  on  the-  stock,  re- 
quired payments  thereon  to  be  con- 
tinued, and  4he  borrower  is  entitled  to 
have  the  withdrawal  value  of  the  stock 
applied  in  part  payment  of  the  loan,  the 
relation  of  borrower  and  stockholder  are 
separate,  and  payments  made  on  stock 
transferred  may  not  be  applied  upon  the 
loan.  Hayes  v.  Southern  Home  Build- 
ing &  Loan  Ass'n,  28  So.  527,  124  Ala. 
663,  cited  in  note  in  43  L.  R.  A.,  N.  S., 
884. 

Action  of  Parties  Held  to  Change  Con- 
tract.— Where  a  mortgage  to  a  building 
and  loan  association  provides  that 
monthly  payments  shall  be  applied  to  the 
payment  of  stock  in  the  company,  and 
not  to  the  reduction  of  the  mortgage 
debt,  they  will  be  so  treated;  but  if,  sub- 
sequent to  the  execution    of    the    mort- 


gage, they  are  applied  by  the  mortgagee, 
with  the  assent  of  the  mortgagor,  to  the 
mortgage  debt,  rather  than  the  stock 
subscription,  such  application  will  be  up- 
held as  a  modification  of  the  original 
agreement  by  mutual  assent.  Capital 
City  Ins.  Co.  v.  Jones,  30  So.  674,  138  Ala. 
361,  cited  in  note  in  43  L.  R.  A.,  N.  S., 
877. 
§  SI   (4)   Application  of  Value  of  Stock. 

Applied  in  Part  Payment  of  the  Loan. 
— Whenever  the  stock  has  been  fully 
paid  up  by  the  profits  earned  by  the 
association,  the  holder  of  the  stock  can 
have  its  value  applied  in  part  payment  of 
the  loan.  And  it  is  this  only  that  they 
have  the  right  to  have  applied  as  a  credit 
upon  their  mortgage  debt.  And  this 
they  can  not  demand  and  enforce  should 
they  make  default  for  six  months  in  the 
payment  of  their  dues,  for  upon  such 
forfeiture  they  would  not  be  entitled  to 
have  the  mortgage  debt  abated  to  the 
extent  of  the  aggregate  of  the  payments 
made  by  them  on  their  stock  subscrip- 
tion prior  to  their  default.  Gwin  v.  Na- 
tional Bldg.,  etc.,  Ass'n,  ISl  Ala.  S72,  25 
So.  843. 
§  SI  (B)  Amounts  Payable. 

Shareholder  Not  Entitied  to  Any 
Credit  for  Stock  upon  Forfeiture. — A 
shareholder  of  a  building  and  loan  asso- 
ciation organized  under  Code  pt.  3,  tit. 
I,  c.  4,  pp.  378,  379,  and  authorized  to 
make  needful  by-laws,  and  compel  com- 
pliance by  forfeiture,  to  secure  a  loan, 
executed  to  it  a  mortgage,  and  assigned 
to  the  association,  as  collateral  security, 
his  stock,  and  stipulated  that,  upon  de- 
fault in  payment  of  his  installments,  in- 
terest, premiums,  or  fines,  the  bond 
should  become  due,  and  authorized  the 
to  forfeit  his  stock  under  the 
that  effect,  which  were  made 
a  part  of  his  contract.  Held  that,  upon 
his  failure  to  comply  with  the  conditions 
of  his  contract  in  the  payment  of  dues, 
the  association  might  forfeit  the  amount 
paid  on  the  stock  without  crediting  his 
indebtedness  therewith.  Southern  Build- 
ing &  Loan  Ass'n  v.  Anniston  Loan  &. 
Trust  Co.,  101  Ala.  5B3,  IS  So.  123,  39  L. 
R.  A.  ISO,  cfted  in  note  in  2B  L.  R.  A.  177. 

As  to  the  forfeiture  of  stock  for  non- 
payment of  premiums  and  the  stock  not 
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to  apply  in  reduction  of  mortgage,  the 
court  say:  "The  policy  of  the  law  fav- 
ored the  forfeiture,  the  statute  author- 
ized it,  the  rules  of  the  association  and 
the  contract  of  the  parties  provided  for 
it,  and  the  association  declared  it,  in  ac- 
cordance with  the  terms  of  the  contract 
and  by-laws.  We  find  thus  erected, 
against  our  declaring  this  forfeiture  un- 
conscionable and  inequitable,  as  we  are 
asked  to  do  in  this  bill,  a  barrier  so  high. 
we  are  unable  to  surmount  it.  The  ap- 
pellant is  entitled  to  the  full  amount  of 
its  said  loan,  principal  and  interest,  ac- 
cording to  the  terms  of  the  contract, 
•  •  •  without  any  abatement  for  the 
value  of  the  slock  forfeited;  and  if  the 
same  is  not  promptly  paid,  in  redemp- 
tion of  its  said  mortgage  by  the  com- 
plainant in  the  cross  bill,  or  the  com- 
plainant in  the  original  bill — the  com- 
plainant having  submitted  itself  to  the 
authority  of  the  court  to  that  end — it 
is  entitled  to  a  decree  of  foreclosure  of 
its  said  mortgaRe,  and  to  a  sale  of  the 
real  property  therein  described,  for  the 
payment  of  its  said  debt  and  interest." 
Southern  BIdg.,  etc.,  Ass'n  v.  Anniston 
Loan,  etc.,  Co.,  101  Ala.  582,  15  So.  123. 
128,  29  L.  R.  A.  120. 

§   SS.  Forfeitures  for   Nonpayment. 

By  SUtute,  Stock  over  a  Year  Old, 
Value  to  Be  Credited  to  Loan.— Where  a 
statute  of  force  in  a  state  wherein  a 
foreign  building  and  loan  association 
is  incorporated  and  has  its  domicile  re- 
quires that,  whenever  such  association 
shall  declare  any  of  its  stock  forfeited 
for  noncompliance  with  its  by-laws  and 
regulations,  the  holder  of  said  stock,  if 
it  is  more  than  a  year  old,  shall-b:  al- 
lowed the  withdrawal  value  of  said  stock, 
if  a  borrower  from  such  building  and 
loan  association,  after  he  has  executed 
his  mortgage  upon  said  real  estate,  and 
assigned  his  stock  as  collateral  security, 
and  has  carried  his  stock  for  more  than 
a  year,  makes  default  in  the  payment  of 
the  installments  upon  his  stock  as  re- 
quired by  the  by-laws  and  regulations  of 
the  association,  and  ceases  to  pay  the 
interest  and  premium  upon  the  loan,  upon 
the  association  declaring  the  stock  for- 
feited such  borrower  must  be  given  the 
withdrawal  value  of  his  stock  at  the  time 


of  such  forfeiture,  which  he  is  entitled 
to  have  credited  upon  the  mortgage  debt. 
Pioneer  Savings  Si  Loan  Co.  *.  Nonne- 
macher,  30  So.  78.  127  Ala.  621. 

g  93.  Mongages  and  Liens. 

g  M.  In  GenenO. 

§  14  (1)  Requisites  and  Validity  of  Mort- 
gages. 
A  stockholder  in  a  building  and  loan 
association  has  such  an  interest  in  up- 
holding the  mortgage  as  to  disqualify 
him  from  conducting  the  separate  ex- 
amination and  acknowledgment  of  a  mar- 
ried woman  secure  to  a  mortgage  of  the 
homestead,  Hayes  v.  Southern,  etc..  Loan 
Ass'n,  124  Ala.  663,  26  So.  527. 

§  S4  (S)  Constntctioa  and  Operation. 

Lease  Construed  a  Hongage. — A  build- 
ing and  loan  association,  organized  under 
Rev.  Code,  §§  1755-1761,  and  having  power 
to  make  loans  to  its  stockholders,  se- 
cured by  mortgage  on  real  estate,  and 
also  to  purchase  and  lease  property  to 
them,  advanced  money  to  one  of  its  stock- 
holders, or  at  his  instance,  in  the  pur- 
chase of  a  house  and  lot,  taking  the  title 
to  itself,  and  leasing  it  to  him  iit  a 
stipulated  annual  rent  payable  monthly. 
The  association  covenanted  to  keep  the 
premises  insured,  to  the  amount  of  the 
money  advanced,  and,  in  case  of  a  loss, 
to  apply  the  proceeds  of  the  insurance 
to  rebuilding  or  repairing  for  the  benefit 
of  the  stockholder,  who  covenanted  to 
pay  taxes  and  repairs.  The  privilege  was 
reserved  to  the  stockholdsr  to  become 
entitled  to  a  conveyance  in  fee,  at  any 
time  during  the  continuance  of  the  kase, 
on  making  payment  of  the  money  ad- 
vanced; and  on  partial  payments  being 
made,  not  less  than  a  specified  sum,  the 
insurance  and  rent  should  be  propor- 
tionally reduced.  Held,  that  the  con- 
tract was,  in  legal  effect,  a  mortgage, 
though  the  writing  was,  in  form,  a  lease. 
Mobile  Building  &  Loan  Ass'n  v.  Robert- 
son, es  Ala.  382. 


A  building  association,  by  a  quitclaim 
deed,  conveyed  its  interest  in  a  mortgage 
held  by  it.    The  deed  recited  that  a  third 
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party  desired  to  withdraw  his  certificate, 
and  that  it  should  be  applied  as  a  partial 
payment  on  the  debt  of  ihe  mortgagor, 
and  that  a  quitclaim  deed  be  made  to  his 
wife.  The  granting  clause  recited  that 
in  consideration  of  a  payment  of  a  sum 
of  money  and  of  the  cancellation  of  cer- 
tain certificates  the  land  was  conveyed. 
The  other  certificate  referred  to  was 
that  of  the  mortgagor,  which  had  been 
pledged  by  him  as  security  for  the 
mortgage.  Held,  that  the  granting  clause 
showed  that  the  certificate  other  than  the 
one  of  the  mortgagor  was  withdrawn  in 
consideration  for  the  deed,  and  was  not 
to  be  applied  on  the  mortgage  as  a 
payment.  McMillan  v.  Craft,  33  So.  86, 
13S  Ala.  14S. 

§  M  <4>  Transfer  of  Property  Mortgaged 
or  of  Equity  of  Redemption. 
Where  a  mortgagor  conveys  different 
parcels  of  mortgaged  property,  to  dif- 
ferent persons,  at  different  times,  by 
warranty  deeds  containing  no  reference 
to  the  mortgage,  retaining  a  portion  him- 
self, the  part  retained  constitutes  the 
primary  fund  which  must  be  first  sold  to 
satisfy  the  mortgage,  and,  if  insufficient, 
resort  may  then  be  had  to  that  conveyed 
in  the  inverse  order  of  alienation.  Farm- 
ers' Sav.,  etc..  Ass'n  v.  Kent.  117  Ala. 
634,  23  So.  757. 

§  M  (S)  Cancellation,  Release,  or  Satis- 
faction. 
Payments  on  Stock  Are  Not  Applied 
as  a  Partial  Satisfaction  of  Mortcage.^ 
A  borrowing  member  of  a  building 
association  was  to  pay  so  much  a  month 
on  her  stock,  which  included  premium, 
dues,  and  interest,  which  payments  were 
to  continue  until,  with  the  dividends,  ihey 
equaled  the  par  value  of  the  stock.  Under 
the  by-laws  of  the  association,  whene^ 
the  stock  was  fully  paid  up.  it  could  be 
applied  in  part  payment  of  the  loan,  but, 
in  case  of  six  months'  default  in  the  pay- 
ments, they  were  to  be  forfeited.  Held, 
that  the  payments  were  not  partial  pay- 
ments on  the  mortgage  securing  the  loan, 
and  hence  the  borrower  could  not  ci 
pel  the  association  to  enter  them  ;' 
partial  satisfaction  on  the  margin  of  the 
record  of  the  mortgage  as  authorized 
by  Code,  §  1065.  Gwin  v.  National  Build- 


ing Sc  Loan  Ass'n,  29  So.  843,  121  Ala. 
572. 

§  S5. Foreclosure. 

§  2S  (1)  Exercise  of  Power  of  S^e. 

Where  the  value  of  parcels  of  property 
subject  to  a  building  and  loan  mortgage 
is  greatly  in  excess  of  the  amount  due, 
which  is  disputed  and  uncertain,  and  can 
only  be  ascertained  by  an  esaminatinn  of 
the  officers  of  the  association  who  are 
proceeding  to  sell  the  whole  for  a  small 
balance  claimed  to  be  due,  equity  will 
order  an  accounting,  and  enjoin  the  sale. 
iFarmers'  Savings  &  Building  &  Loan 
Ass'n  V.  Kent,  23  So.  757,  117  Ala.  624. 
§  S5  (S>  Right  of  Action  and  Defenses. 

An  allegation  in  a  bill  by  a  stockholder 
to  enjoin  a  building  association  from 
foreclosing  a  mortgage  executed  by  him 
to  it  that  his  "arrearities  were  caused 
by  respondent's  wrong,"  without  any 
statement  of  fact  to  show  in  what  the 
wrong  consisted,  amounts  to  no  charge 
at  all.  Motes  v.  People's  Building  & 
Loan  Ass'n,  34  So.  344,  137  Ala.  369. 

Statements  and  Calculations  as  to 
Future  Value  of  Stock  as  a  Defense. — 
The  fact  that  the  officer  of  a  building 
and  loan  association  represented  to  one 
who  took  its  stock  that,  after  the  pay- 
ment of  a  certain  number  of  installments, 
the  stock  would  be  worth  a  certain  sum, 
is  insufficient,  though  the  representation 
proved  untrue,  to  warrant  an  injunction 
restraining  the  sale  of  property  mort- 
gaged to  secure  a  loan  to  such  stock- 
holder, it  appearing  that  there  was  no 
willful  misrepresentation  or  any  repre- 
sentation of  fact  made.  Lake  v.  Security 
Loan  Ass'n,  72  Ala.  207. 

Usury  Only  a  Partial  Defense. —  "The 
plea  of  usury  is  very  fully  sustained. 
With  us,  however,  usury  is  only  a  partial 
defense.  It  extends  only  to  a  denial 
of  all  interest,  when  the  party  contract- 
ing to  receive  usury  is  the  complainant. 
The  rule  in  chancery  is  different  from 
that  which  prevails  at  common  law.  Daw- 
son V,  Burrus.  73  Ala.  Ill;  Uhlfelder  &  Co. 
V.  Carter.  84  Ala.  527."  Falls  v.  United 
Slates  Sav.,  etc.,  Co.,  97  Ala.  417,  1-1  So. 
25,  27. 
§  29   (3)   Pleading. 

An  Averment  of  Payment,  Manner  of 
Payment,    Sufficiency    of    Payment — and 
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a  Demand  for  AccountinK,  Not  Demur- 
rable as  Inconsistent  and  Repugnant. — 
Where,  in  a  bill  filed  against  a  building 
and  loan  association  to  enjoin  the  fore- 
closure of  a.  mortgage  and  to  have  the 
mortgage  canceled,  the  relief  prayed  for 
is  based  upon  averments  therein  show- 
ing that  the  mortgage  debt  has  been  fully 
paid,  there  is  no  repugnancy  in  an  amend- 
ment thereof  which  contains  alternative 
averments  showing  in  detail  how  the 
mortgage  indebtedness  has  been  settled, 
the  manner  of  securing  the  loan  from 
defendant,  his  subscription  for  stock  in 
the  association,  which  it  was  stipulated 
should  mature  at  a  designated  time,  and 
then  savers  that  complainant  has  paid 
all  installments  and  assessments  agJinst 
his  stock  during  said  stipulated  period, 
and  that  the  value  of  his  stock,  which  was 
held  hy  defendant  as  collateral  for  the 
mortgage  debt,  was  more  than  sufficient 
to  pay  off  the  mortgage  indebtedness, 
and  then  prays  for  a  statement  of  ac- 
count between  complainant  and  defend- 
ant, and  for  a  decree  over  against  the 
defendant  for  any  balance  that  might  be 
ascertained  to  be  due  complainant;  and 
such  bill,  as  so  amended,  is  not  subject 
to  demurrer  for  inconsistency  and  re- 
pugnancy. Pioneer  Savings  &  Loan  Co. 
!-.   Nonnemaeher,   30   So.  79,  137  Ala.  521. 

g  96.  Actions  by  and  against  Associations. 

§  M  (1)   Right  of  Action  and  Defenses. 

Where  a  shareholder  in  a  loan  associa- 
tion asks  for  and  is  given  a  statement 
of  his  account  .on  withdrawal,  the  by- 
laws providing  for  payment  of  the  with- 
drawal value  on  thirty  days'  notice,  which 
is  given,  and  there  are  sufficient  >vith- 
drawal  funds  to  pay  him,  the  undertak- 
ing to  pay  such  value  is  unconditional, 
and  the  shareholder  may  recover  it  by 
action.  National  Guarantee  Loan  & 
Trust  Co.  V.  Yeatman,  25  So.  1003,  121 
Ala.  S94. 

Proceedings  to  Forfeit  Charter.— Pro- 
ceedings to  forfeit  charter  of  corpora- 
tion will  not  lie  for  wrong  to  creditors 
and  stockholders  in  the  administration  of 
its  affairs,  by  the  assumption  of  question- 
able rights,  there  being  adequate  remedy 
in  action  for  damages,  but  there  must  have 
been  ultra  vires  acts,  willful  and  continued. 


and  relating  to  some  franchises  granted, 
Johnson  v.  Southern  BIdg.,  etc.,  Co.,  132 
Ala.  50,   31    So.   375. 

Corporate  Rights  Should  be  Exhausted 
before  Appeal  to  Courts. — Where,  by  rea- 
son of  either  intentional  mismanagement 
or  of  merely  improvident  management, 
the  nonborrowing  membership  of  a  build- 
ing and  loan  association  has  become  so 
disproportionate  to  the  borrowing  class 
as  to  decrease  profits,  and  thereby  post- 
pone the  maturing  of  stock  beyond  the 
expected  period  of  maturity,  a  borrowing 
member  not  choosing  to  withdraw  from 
the  association  in  accordance  with  its 
by-laws  must  seek  a  remedy  through  the 
association's  governing  board  or  agents 
before  resorting  to  the  courts.  Bell  v. 
Southern  Home  Building  &  Loan  Ass'n, 

37   So.  237.   HO  Ala.  371. 

A  stockholder  can  not  maintain  a  suit 
against  the  corporation  attacking  the 
issuance  of  certain  stock  as  being  tn  ex- 
cess of  corporate  authority  until  he  has 
done  all  in  his  power  within  the  cor- 
poration to  redress  the  wrong  complained 
of.  Where  there  is  no  dispute  as  to  the 
amount  of  a  loan  made  by  a  building  and 
loan  association  to  a  member,  nor  aa  to 
the  payments  made  thereon  by  him.  a 
bill  for  an  accounting  will  not  lie  against 
the  association.  Johnson  v.  National 
Bldg.,  etc.,  Ass'n,  125  Ala.  465,  38  So.  3. 
S  se  (S)  Pleading. 

An  information  to  forfeit  charter  of 
building  and  loan  association,  to  show  a 
violation  of  Code,  §  1136,  requiring  it  to 
set  out  in  its  by-laws  a  withdrawal  value 
of  all  shares  "on  which  all  dues  and 
charges  for  one  year  or  more  have  been 
paid,"  should  aver  that  there  are  such 
shares.  State  v.  Southern  building  Sc 
Loan  Ass'n,  31   So.  375,  131  Ala.  50. 

Allegations  Not  Showing  Fraud.— In 
an  action  to  annul  the  contract  and  for 
an  accounting  by  a  borrower  from  a 
building  association,  an  allegation  that 
defendant's  agent  stated  that  the  monthly 
payments  would  mature  the  stock  in  six 
years,  and  the  loan  then  be  liquidated, 
does  not  show  fraud,  since  the  statements 
were  of  opinion  as  to  what  would  occur 
in  the  future,  and  the  agent  is  not  alleged 
to  have  known  them  to  he  false,  or  to 
have   told   them   with    intent   to   deceive. 
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Beyer     v.     National     Building     &     Loan 
Ass'n.  31  So.  113,  131  Ala,  369. 

InconsiBtent  Allegations. — Where,  in  an 
action  to  annul  the  contract  and  for  ac' 
counting  by  a  borrower  from  a  building 
>n,  the  original  bill  sets  up  the 
requiring  specified  monthly 
payments,  each,  for  slock,  premium,  and 
interest,  an  allegation  in  the  amended 
bill,  inconsistent  therewith,  that  all  such 
payments  should  be  credited  on  the 
bond,  is  demurrable.  Beyer  r.  National 
Building  &  Loan  Ass'n,  31  So.  113,  131 
Ala.  369. 

The  averment  that  complainant  was 
never  a  stockholder,  and  that  a  sale  of 
a  loan  to  her  was  not  made  at  auction. 
is  neutralized  by  averments  that  certain 
payments  made  by  her  were  required  of 
her  under  the  by-laws,  which  are  set  out, 
and  show  that  loans  can  only  be  made  to 
the  highest  bidder,  who  must  be  a  share- 
holder, and  that  she  secured  the  loan 
with  an  alleged  issuance  to  her  of  8S 
shares  of  slock  and  can  not  be  deemed 
an  averment  of  noncompliance  with  a 
Statute  requiring  the  loan  to  he  made  to 
the  highest  bidder,  who  must  be  a  stock- 
holder. Sheldon  v.  Birmingham  Building 
&  Loan  Ass'n,  25  So.  820,  121  Ala.  278. 
§  Se  (3)  Evidence. 

A  loan  association  certificate  provided 
thkt  any  deficiency  from  losses,  after  ap- 
plication of  profits  thereto,  "might"  be 
charged  to  the  shares.  The  by-laws, 
made  a  part  of  the  contract,  specifically 
stated  how  this  should  be  done.  Held. 
in  an  action  by  a  shareholder  for  the 
amount  due  him,  that  proof  of  an  at- 
tempt to  charge  such  losses  in  a  manner 
not  provided  by  the  by-laws  was  properly 
excluded.  National  Guarantee  Loan  & 
Trust  Co.  V.  Yeatman.  25  So.  1003,  131 
Ala.  594. 

§  26  (4)  Judgment  or  Decree,  and  Dam- 
ages. 

Decree  Based  on  InsuBicient  Allega- 
tions of  Frauds — Set  Aside. — An  allega- 
tion, in  a  bill  to  rescind  a  building  and 
loan  contract  and  mortgage,  that  com- 
plainant was  induced  to  become  a  mem- 
ber and  borrow  money  on  the  faith  of 
representations  made  in  the  association's 
prospectus,  and  by  its  agents,  that  its 
shares   would   mature   in   six  years,  which 
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representations  were  known  to  be  false, 
and  made  with  intent  to  deceive  com- 
plainant, was  not  a  suflicient  allegation 
of  fraud,  since  it  is  not  stated  in  what 
time  the  shares  did  .mature,  and  they 
might  have  matured  in  less  time  than 
represented,  and  hence  a  decree  based  on 
such  bill,  though  pro  confesso,  will  be  set 
aside.  National  Building  &  Loan  Ass'n 
V.  Ballard,  27  So,  971,  126  Ala.  153. 
§  S7.  Insolvency  and  Receivers. 

Shares  Pro  Rata  with  Other  Members. 
— Where  a  member  of  a  building  associ- 
ation, by  reason  of  compliance  with  its 
by-laws,  becomes  entitled  to  withdraw 
before  notice  to  him  of  its  insolvency, 
and  the  amount  of  his  withdrawal  is  ev- 
idenced by  a  certificate  issued  to  him  by 
the  association  before  the  appointment 
of  a  receiver,  such  member  does  not 
thereby  become  a  creditor,  but  must 
share  in  the  distribution  of  the  assets 
pro  rata  with  other  members  who  had 
not  signified  an  intention  to  withdraw. 
Walker  I',  Terry,  35  So,  466,  138  Ala.  428. 
§  M.  Dissolution. 

It  is  not  enough  for  an  information  to 
forfeit  charter  of  a  building  and  loan  as- 
sociation to  allege  adoption  of  a  by-law 
contravening  the  Code,  without  stating 
any  specific  act  under  the  by-law.  John- 
son II.  Southern  Building  &  Loan  Ass'n, 
31  So.  37S,  132  Ala,  50. 
§  S8.  Foreign  Associations,  , 

§  19  (1)  Carrying     on     Business     within 
SUte, 

Prosecution  of  Suits  Is  Hot  Doing 
Business. — The  prosecution  of  suits  in 
the  courts  of  this  stale  is  not  the  doing 
of  business  here,  within  the  constitu- 
tional and  statutory  provision  requiring 
foreign  corporations  to  have  a  known 
place  of  business,  and  an  authorized 
agent  or  agents  thereat,  before  doing  any 
business  within  the  state.  McCall  v. 
American,  etc.,  Mortg.  Co.,  99  Ala.  427, 
13  So.  806.  See,  also,  Eslava  v.  New 
York,  etc.  Loan  Ass'n,  12]  Ala.  480,  25 
So,    1013, 

Place  of  Security  Not  Necessarily 
Place  of  Transaction. — .\  bill  which 
shows  that  the  land  subject  to  the  mort- 
gage is  in  ihe  state,  and  that  the  mort- 
gagor resides  therein,  is  not  demurrable 
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as  showing  a  transaction 
the  Slate,  since  there  is  no  law  forbidding 
a  foreign  corporation  to  make  loans  in 
the  course  of  business  done  in  its  home 
state  on  security  of  lands  in  Alabama. 
American  BuildinR-,  Loan  &  Tontine  Sav- 
ings Ass'n  V.  Haley,  31  So.  88,  133  Ala. 
135. 

Foreign  Corporations,  Subject  to  State 
Laws. — The  fact  that  most  of  the  provi- 
sions of  the  Code  conferring  powers 
upon  building  and  loan  associations  are 
applicable  only  to  those  organized  under 
the  statutes  of  the  stale  does  not  pro- 
hibit foreign  associations  from  doing 
business  in  the  state  within  their  char- 
tered powers,  subject  to  the  restrictions 
imposed  by  the  laws  of  the  state.  Es- 
lava  !'.  New  York  National  Building  & 
Loan  Ass'n,  25   So,   1013,   121   Ala.  480. 

That  an  association  derives  its  powers 
from  another  state  is  immaterial,  since 
the  right  of  foreign  associations  of  this 
character  to  do  business  here  upon  com- 
pliance with  the  conditions  prescribed  by 
law  is  recognized.  Interstate,  etc.,  Loan 
Ass'n  V.  Brown,  128  Ala.  463,  29  So.  656, 
658. 

S  SB  (S)  Des^nation  of  Agent  and  Place 
of  Busineu. 

Designation  of  Person  and  Place  aa 
Compliance  with  Statute. — Where  a  cor- 
poration had  a  place  of  business  in  Bir- 
mingham, Ala.,  and  an  agent  at  such 
place,  it  complied  sufficiently  with  Const., 
art.  H.  §  4,  providing  that  no  foreign 
corporation  shall  do  business  in  Alabama 
unless  it  have  at  least  one  known  place 
of  business,  and  one  authorized  agent, 
and  with  Sess.  Acts  1886-87,  §  4,  provid- 
ing that  no  foreign  corporation  shall 
transact  any  business  in  Alabama  before 
filing  in  the  office  of  the  secretary  of 
state  a  sealed,  written  instrument  desig- 
nating at  least  one  known  place  of  busi- 
ness in  Alabama,  and  an  authorized 
agent.  Falls  v.  United  States  Sav.,  etc.. 
Co.,  07  Ala.  417,  13  So.  25.  See,  also, 
Eslava  V.  New  York,  etc..  Loan  Ass'n, 
121  Ala.  480,  25  So.   1013. 

Effect  of  Failure  to  Designate  Agent 
and  Place  of  Business. — Under  Code 
1896,  §  1318,  providing  that  foreign  cor- 
porations doing  business  in  the  state 
shall  file  with  the  secretary  of  state  a 
statement  in  writing  giving  the  name  of 


an  agent  and  a  known  place  of  business 
as  a  condition  of  their  right  to  do  busi- 
ness in  the  State,  a  bond  and  mortgage 
Riven  to  a  foreign  building  and  loan  as- 
sociation doing  business  in  the  state 
without  having  complied  with  the  statute 
are  void.  Hanchey  v.  Southern  Home 
Building  &  Loan  Ass'n,  37  So.  272,  140 
Ala.  245. 

§  89  <3)  Deposit  of  Securities  and  Ob- 
taining License  or  Permit. 
Failure  to  Pay  License  Does  Not  Viti' 
ate  Contracts. — The  failure  of  a  foreign 
building  and  loan  association  to  comply 
with  that  provision  of  Act  Feb.  7,  1893, 
requiring  all  building  and  loan  associa- 
tions, whether  foreign  or  domestic,  to 
pay  a  license  fee  for  doing  business  in 
this  state,  does  not  vitiate  contracts  aris- 
ing in  such  business.  Eslava  v.  New 
York    National    Building   &    Loan    Ass'n, 

25  So.  1013,   121  Ala.  480. 

S  S8  (4)  Loans. 

Loans  Governed  by  Same  Laws  as  Do- 
mestic    Associations. — The     lending     of 

money  hy  building  and  loan  associations, 
organized  under  the  general  laws  of  this 
state,  according  to  the  building  and  loan 
plan,  and  on  such  terms  as  are  pre- 
scribed by  the  by-laws  of  such  associa- 
tion, and  in  accordance  with  the  provi- 
sions of  the  statute  relating  thereto,  is 
not  restricted  by  the  statute  regulating 
the  rate  of  interest  generally,  and  such 
contracts  are  not  void  for  usury.  The 
fact  that  a  building  and  loan  association 
derives  its  power  under  the  general  stat- 
utes of  another  state  does  not  affect  or 
change  the  principle  here  announced, 
since  foreign  corporations  of  this  char- 
acter, upon  compliance  with  the  condi- 
tions prescribed  by  the  laws  of  this 
state,  have  a  right  to  enter  into  such 
contracts.  Interstate  Building  &  Loan 
Ass'n  V.  Brown,  29  So.   656,  128  Ala.  462. 

g  SB  <5)  Mortgages. 

After  a  sale  under  the  power  in  a  trust 
deed  made  to  a  foreign  building  associa- 
tion, and  a  conveyance  by  the  trustee  to 
such  association  as  purchaser,  the  legal 
title  is  vested  in  the  association,  though 
the  trust  deed  might  be  invalid  owing  to 
the  failure  to  deposit  securities  and  pay 
a  license  tax  as  required  by  law,  and  this 
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invalidity    can    not    avail    the    grantor 
ejectment  by  him  against  the 
Shahan  v.  Tethero,  21   So.  951, 


Ala. 


404. 

Tranuction  Must  Be  in  Sum. — Al- 
though a  bill  by  a  foreign  building  asso- 
ciation to  foreclose  a  mortgage  on  lands 
in  the  state  fails  to  allege  compliance 
with  Code,  §  1316,  and  the  following  sec- 
tions, providing  that  a  foreign  corpora- 
tion, before  doing  business  in  the  state, 
must  file  a  statement  designating  an 
agent  and  place  of  business  in  the  state. 
it  is  not  demurrable,  unless  it  shows 
upon  its  (ace  that  the  mortgage  was  exe- 
cuted, or  the  transaction  giving  rise  to 
it  occurred,  in  the  state.  American 
Building,  Loan  &  Tontine  Savings  Ass'n 
V.  Haley,  31  So.  88,  133  Ala.  13S. 

As  to  same  ruling  on  ground  of  de- 
posit of    securities,    see  Eslava    v.    New 


York,  etc.,  Loan  Ass'n,  121   Ala.  480, 
So.  1013. 


Right  to  DismisB  Action  for  Violation 
of  Statute  as  to  Place  of  Business  and 
Agent — Under  Code  1896,  §  1316,  pro- 
viding that  foreign  corporations  doing 
business  in  the  state  shall  file  with  the 
secretary  of  state  a  statement  in  writing 
giving  the  name  of  an  agent  and  a  known 
place  of  business  as  a  condition  of  their 
right  to  do  business  in  the  state,  it  is 
error  to  dismiss  for  want  of  equity  a  bill 
to  cancel  a  bond  and  mortgage  given  to 
a  foreign  building  and  loan  association 
doing  business  in  the  state  without  hav< 
ing  complied  with  the  statute.  Hanchey 
V.  Southern  Home  Building  &  Loan 
Ass'n,  37  So.  272,  140  Ala.  245. 


Buildmg  Contracts. 

See  the  titles  CONTRACTS;  MECHANICS'  LIENS. 

Biulffing  Restrictions  and  Restrictive  Agreements. 

See  the  titles  DEEDS;  MUNICIPAL  CORPORATIONS. 


Buildings. 


See  the  titles  ARSON;  BURGLARY;  FIXTURES;  MUNICIPAL  CORPORA- 
TIONS. As  to  courthouses  and  courtrooms,  see  the  title  COURTS,  As  to  insurance 
of  buildings,  etc.,  see  the  title  INSURANCE.  As  to  licenses  and  taxation  with  ref- 
erence to  buildings,  for  the  use  thereof,  see  the  titles  LICENSES;  TAXATION.  As 
to  liens  (or  constructions  and  repairs,  see  the  title  MECHANICS'  LIENS.  As  to 
public  buildings,  see  the  titles  COUNTIES;  MUNICIPAL  CORPORATIONS; 
SCHOOLS  AND  SCHOOL  DISTRICTS;  etc. 


Bulk  Stock  Law. 

See  the  title  FRAUDULENT  CONVEYANCES. 


Burden  of  Proof. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE.    And  s 
out   this   work. 


;  the  particular  titles  through- 
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BURGLARY. 

I.  Offenses  and  Responsibility  Therefor. 

§     1.  Nature  and  Elements  of  Offenses. 

§     2.  In  General. 

§     3.  Intent. 

§     4.  Character  of  Building. 

§     5.  Situation  of  Building. 

§     6.  Occupancy  of  Building. 

§     7.  Breaking  and  Entry. 

§  7  (1)   What  Constitutes  Breaking. 

§  7  (2)   What  Constitutes  Entry. 

§  7  (3)   Breaking   without   Entry,    Entry   without   Breaking,    and 
Breaking  after  Entry. 
§    8.  Defenses. 

§    9.  Consent  of  Owner  or  Occupant  of  Building. 

§  10.  Persons  Liable. 

n.  Prosecution  and  Punishment. 

§  11.  Indictment  or  Information. 

§  12.  Requisites  and  Sufficiency  in  General. 

§  13.  Intent. 

§  14.  Description  of  Building. 

§  15.  Occupancy  of  Building. 

§  16.  Ownership  or  Possession  of  Building. 

§  17.  Description   and    Ownership   of    Property    in    Building   or 

Stolen  from  Building. 

§  18.  Breaking  and  Entry. 

§  19.  Issues,  Proof,  and  Variance. 

§  19  (1)  Description  of  Building. 

§  19  (2)  Ownership  of  Building. 

§  19  (3)  Value  and  Description  of  Property  Stolen. 
§  20.  Presumptions  and  Burden  of  Proof. 
§  21.  Admissibility  of  Evidence. 

§  22.  In  General. 

§  23.  Intent. 

§  24.  Identity  and  Ownership  of  Property  in  Building  or  Stolen 

from  Building. 

§  25.  Identity,  Presence,  and  Acts  of  Accused. 

§  2^.  Incriminating  Circumstances  in  General. 

§  27.  Possession  by  Accused  of  Property  Stolen. 

§  28.  Matters  of  Defense. 

§  29.  Weight  and  Sufficiency  of  Evidence. 
§  30.  In  General. 

§  30  (1)   Proof  of  Corpus  Delicti. 

§  30  (2)   Intent. 

§  30  (3)   Identity  and  Value  of  Stolen  Property. 
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§  32. 


Effect  of  Possession  of  Property  Stolen. 

31   (1)  In  General. 

31   (2)  Effect  of  Possession  Not  Exclusive. 

31   (3)  Effect  of   Possession   Accompanied  by   Other  Evidence. 

Trial. 

Questions  for  Jury, 

Instructions. 

34  (1)  In  General. 
34  (2)   As  to  Intent. 

34  (3)  As  to  Possession  of  Stolen  Property. 
34  (4)  As  to  Explanation  of  Possession. 

Verdict. 

Sentence  and  Punishment. 


Cross  References. 
See   the    titles    ARSON;    CRIMINAL    LAW;    HUSBAND    AND    WIFE;    LAR- 
CENY; MASTER  AND  SERVANT;  PRINCIPAL  AND  AGENT;   RAPE;  ROB- 
BERY; TENANCY  IN  COMMON. 


L    OFFENSES    AND    RESPONSIBIL- 
ITY THEREFOR. 

§  t.  Nature  and  Elements  of  Offenses. 

§  % Id  General. 

The  offense  consists  in  violating  the 
common  security  of  the  dwelling  house 
in  the  night  time,  for  the  purpose  of 
committing  a  felony.     State  v.  McCall,  4 

Ala.  643,  644. 

Definition. — "  'The  word  burglary'  says 
Mr.  Chilty,  in  an  excellent  and  accurate 
treatise  on  criminal  law,  'is  a  compound 
of  the  saxon  term  "burgh,"  a  house,  "la- 
ron,"  theft;'  3  Chitt.  Cr,  Law  1101." 
Anderson  v.  State,  49  Ala.  663,  666. 

"The  crime  of  burglary  may  be  defined 
to  be,  the  breaking  and  entering  a  dwell- 
ing house  in  the  night  time,  with  intent 
to  commit  a  felony."  State  v.  McCall,  4 
Ala.  643,  644. 

"Burglary  is  now  defined  to  be  the 
breaking  and  entering  the  house  of  an- 
other in  the  night  time  with  intent  to 
commit  felony  therein.  Jacob  Law.  Diet., 
Burglary,  3  Inst.,  63;  3  Chitt.  Cr.  Law, 
p.  1101;  4  Bla.  Com.  224;  2  Russ.  on  Crs., 
p.  2,  Metcalf's  Ed.  1831."  Anderson  v. 
State,  48  Ala.  665.  666. 

Character  of  House  and  Intent  Most 
Important  Elements. — The  character  of 
the  house,  and  the  intent  with  which  it 
is  broken  and  entered,  make  the  offense 


of  burglary.     Crawford  v.  State,  44  Ala. 
383,  384. 

Burglary  and  Grand  Larcenjr. — "Under 
our  Code,  burglary  and  grand  larceny 
are  distinct  felonies  of  the  same  grade, 
subject  to  the  same  nature  of  punish- 
ment, and  may  be  joined  in  the  same  in- 
dictment, but  are  not  subject  to  the  doc- 
trine of  merger.  Johnson  v.  State,  29 
Ata.  62;  Hamilton  v.  State,  36  Ind.  286, 
10  Am.  Rep.  22;  Oliver  v.  Stale,  37  Ala. 
134;   Whar.  Amer.  Crim.   Law,  vol.   1,   § 

564."      Bell  V.   State.  48  Ala.  684,   694. 

g  3. Intent. 

See  post,  "Intent."  §  13;  "Intent,"  §  23. 
As  to  instructions  stating  law  as  to  in- 
lent,  see  post,  "As  to  Intent,"  §  34  (2). 

Necessity  of  Felonious  Intent — It  is 
an  essential  element  of  the  crime  of 
burglary,  that  the  breaking  and  entering 
should  be  accomplished  with  an  intent  to 
steal,  or  to  commit  some  felony.  Barber 
V.  State,  78  Ala.  19, 

"Intent  to  Steal." — The  "intent  to 
steal,"  as  an  element  of  burglary,  is  made 
the  equivalent  of  an  intent  to  commit  a 
felony,  though  the  value  of  the  thing  in- 
tended to  be  stolen  may  be  less  than 
twenty-five  dollars,  and  its  larceny  a  mis- 
demeanor. Walker  v.  State.  63  Ala.  49, 
50,  cited  in  note  in  34  L.  R.  A.,  N.  S.,  245. 

To  constitute  the  offense  of  larceny 
from    a    dwelling    house,    etc.,    under    the 
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slalule  to  punish,  "every  person  who 
shall  enter  any  dwelling  house,"  etc.,  and 
commit  the  crime  of  larceny  therein,  the 
entry  must  be  made  to  commit  a  larceny. 
Slate  V.  Chambers,  6  Ala.  855. 

Time  of  Intent — The  entry  must  ap- 
pear to  have  been  made  with  the  imme- 
diate intent  to  commit  a  felony,  as  dis- 
tinguished from  the  previous  intent  to 
procure  admission  to  the'dwelliiig  house. 
1  Leach's  C.  L.  452;  East's  P.  C.  491. 
Slate  V.  McCall,  i  Ala.  643. 

It  is  not  essential  to  the  crime  of  bur- 
glary that  the  intent  to  commit  felony 
shall  exist  before  the  breaking.  It  must 
be  concurrent  with  the  breaking  and  en- 
tering, and  may  be  formed  at  the  moment 
of  time  the  breaking  occurs.  Jackson  i\ 
Slate.  102  Ala,  16T,  15  So.  344,  345. 

Where  a  person  entered  a  building  and 
his  entry  is  licensed,  if  he  forms  the  in- 
tent to  commit  the  felony  after  the  li- 
censed entry,  the  crime  of  burglary  is 
not  committed.  Lowder  r.  Slate,  63  Ala. 
143;  Hild  ;■.  Stale.  67  Ala.  38.  40;  Carter 
:-.  Slate.  68  Ala.  U6,  98. 

"The  evidence  of  the  intent  shows  it 
to  have  been  felonious,  notwithstanding 
the  meat  was  put  between  the  ceiling  and 
weather-boarding     of    the    building    at    a 

of  the  mistress  of  the  house,  and  was  then 
intrusted  with  the  key  of  the  building  for 
that  purpose."  Fisher  !■.  State,  43  Ala. 
17.  ?0. 

Necessity  for  Consummation  of  Intent. 
— It  is  immaterial  in  a  prosecution  for 
burglary  whether  or  not  the  felonious  in- 
tent with  which  the  defendant  broke  and 
entered  the  house  be  consummated.  An- 
derson V.  State,  48  Ala.  665. 

Breaking  into  the  house  with  intent  to 
steal  is  the  gravamen  of  the  offense  of 
burglary.  It  is  not  required  that  there 
shall  be  a  theft  committed.  Wicks  v. 
State,  41  Ala.  398,  400,  cited  in  note  in  34 
L.  R.  A.,  N.  S.,  249. 

§  4.  ——  Character  of  Building. 
See    post,    "Description    of    Building," 

S14. 

Statute  Relating  to  Nature  or  Contents 
of  Building  Burglarized.— Code  1886,  § 
3786,  making  burglary  to  consist  in  break- 
ing into  and  entering,  with  intent  to  steal 
I   felony,   "a   dwelling   house. 


LARY  §§   3-t 

•  •  "  or  into  any  shop,  *  •  *  in 
which  any  goods,  merchandise,  or  other 
valuable  thing  is  kept  for  use,  sale,  or 
deposit,"  the  two  clauses  of  which  are 
separated  in  the  printed  copy  of  the  Code 
by  a  comma  only,  is  governed  by  the  orig- 
inal manuscript  adopted  by  the  legisla- 
ture, in  which  a  semicolon  appears,  and 
is  a  legislative  adoption  of  the  judicial 
construction  of  %  3695  of  the  prior  Code, 
which  was  the  same  as  the  manuscript  of 
f  3786,  and  which  has  been  construed  to 
contain  two  distinct  clauses— one  making 
it  burglary  to  enter  a  dwelling  house,  and 
the  other  a  burglary  to  enter  a  building 
in  which  goods  are  kept.  Potter  v.  State, 
92  Ala.  37,  9  So.  402,  cited  in  note  in  34 
L.  R.  A„  N.  S.,  848. 

Dwelling  House.  —  What  constitutes 
buildings  within  curtilage,  see  post, 
"Situation   of   Building,"   §   5. 

A  two-storied  house,  of  which  the  front 
room  on  the  first  floor  was  used  as  a 
storehouse,  and  the  back  room  (which 
also  contained  a  few  boxes  of  goods,  and 
communicated  with  the  front  by  a  door 
in  the  partition)  as  a  sleeping  room  by  the 
owner,  while  his  clerks,  who  were  un- 
married men.  and  took  their  meals  at  an 
hotel,  slept  in  the  rooms  on  the  second 
floor,  is  a  dwelling  house,  both  within 
the  common-law  definition  of  burglary, 
and  under  §§  3308.  3309,  Code.  Ex  parte 
Vincent.  26  Ma.  145,  cited  in  Henry  v. 
State,  39  Ala.  679,  681, 

Same— Hotel — "An  hotel  may  or  may 
not  be  a  dwelling  house,  according  to  the 
facts  as  to  its  occupancy  and  habitation. 
So.  each  separate  room  in  an  hotel  may 
be  a  dwelling  house,  within  the  provisions 
of  our  statute,  according  to  such  facts, 
though  ordinarily  a  house  is  an  entirety, 
each  room  being  merely  a  constituent 
part  of  it.  But  it  can  not  be  said,  as  a 
matter  of  law,  that  every  hotel  is  a  dwell- 
ing house,  or  that  any  particular  room 
in  an  hotel  is  a  dwelling  house,  where  the 
averment  is,  as  here,  a  mere  general  de- 
scription of.  or  rather,  reference  to  the 
property  as  a  certain  hotel  or  a  'sample 
room'  in  a  particular  hotel.  And,  of 
course,  such  'sample  room'  can  not  be 
affirmed,  from  its  mere  designation,  to  be 
'a  shop,  store,  warehouse,  or  other  build- 
ing, structure,  or  inclosure'  in  which 
goods,    merchandise,     or    other    valuable 
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thing  is  kept  for  use,  sale,  or  deposit." 
Thomas  v.  State,  97  Ala.  3,  12  So.  409, 
410. 

Building  Other  than  DwelUnc. — As  to 
necessity  of  alleging  and  proving  that 
warehouse  contained  property  of  value, 
see  post,  "Occupancy  of  Building,"  §  6. 

Under  Code,  §  4417,  declaring  guilty  of 
burglary  any  person  who,  with  intent  to 
commit  a  felony,  breaks  into  a  shop,  store, 
warehouse,  or  other  building,  structure, 
or  inclosure  in  which  any  goods  or  mer- 
chandise are  kept  (or  sale  or  deposit,  pro- 
vided such  structure  or  inclosure,  "other 
than  a  shop,  store,  warehouse  or  build- 
ing, is  specially  constructed  or  made  to 
keep  such  goods,  merchandise,"  etc.,  it  is 
not  necessary  (or  an  indictment  to  allege, 
or  for  the  evidence  to  show,  that  the 
building  burglarized  was  "especially  con- 
structed  or  made  to  keep"  goods  or  mer- 
chandise, where  it  was  a  permanent  and 
substantial  structure,  and  not  a  tempo- 
rary one  erected  for  a  special  purpose. 
Smith  V.  State,  37  So.  157,  140  Ala.  148. 

Same— Warehouse— What  Ib.— A  cov- 
ered structure,  used  for  storing  cotton 
bales,  one  side  and  end  of  which  are 
planked  up,  and  the  others  left  open,  so 
that  wagons  can  drive  under  to  load  and 
unload,  which,  together  with  two  acres 
of  land  connected  with  it,  is  inclosed  by 
a  plank  fence  nine  feet  high,  the  gates 
o(  which  are  kept  locked,  constitutes  a 
"warehouse,"  within  the  meaning  of  Rev. 
Code,  §  3707,  relating  to  larceny  from  a 
warehouse.  Hagan  v.  State,  5S  Ala.  373; 
Bennett  V.   State,   52   Ala.   370,   372. 

Same— Railroad  Car.— Code,  S  3TBT, 
provides  for  the  punishment,  as  burglary, 
of  the  breaking,  and  entering,  etc..  of  a 
railroad  car,  Johnson  v.  State,  98  Ala. 
57,  13   So.  503. 

Same — Depot. — An  indictment  for  bur- 
glary, charging  that  defendant  broke  into, 
etc.,  a  railroad  depot  in  which  goods, 
wares,  merchandise  or  clothing,  things  of 
value,  were  kept  for  use,  sale,  or  deposit, 
was  demurrable  for  not  showing  a  break- 
ing into  a  building  or  structure  of  the 
kind  mentioned  in  the  statute.  Dickin- 
son V.  State,  41  So.  929,  148  Ala.  676. 
§  5.  ^-—  Situation  of  Building. 

See  post,  "Description  of  Building."  § 
19  (1). 


Buildings  in  CnrtUage. — "For  the  pur- 
poses of  the  offense  of  burglary,  it  is  said 
'dwelling  house'  comprehends 
all  buildings  within  the  curtilage  or  in- 
closure, etc.,  1  Hale's  P.  C.  358,  559; 
Hawk.  P.  C.  Ch.  38.  §  12;  East's  P.  C. 
492,  493,  501,  508."  State  v.  McCall,  4  Ala. 
643,  644. 

Same— What  Buildings  Are  within  Cur- 
tilage,—Though  it  appeared  that  the 
smoke  house  entered  was  about  forty 
yards  from  the  owner's  dwelling  house, 
and  not  within  the  same  inclosure,  the 
jury  might  properly  conclude  that  it  was 
"within  the  curtilage"  of  such  dwelling 
house,  within  the  meaning  of  Code,  § 
3786.  Wait  V.  State,  99  Ala.  164,  13  So.  . 
584. 

Breaking  into  a  building,  the  front  and 
door  of  which  are  in  the  yard  of  a  dwell- 
ing house,  although  the  rear  is  not  within 
the  yard,  and  the  breaking  was  in  that 
part  of  the  building,  is  within  the  mean- 
ing of  a  statute  defining  burglary  as  break- 
ing and  entering  "into  a  dwelling  house 
or  any  building  within  the  curtilage  of  a 
dwelling  house,"  etc.  Rev.  Code,  §  3695. 
Fisher  v.  State,  43  Ala.  17,  cited  in  Wash- 
ington V.  State,  82  Ala.  31,  32,  2  So.  356. 

Location  of  Railroad  Car. — On  a  trial 
under  Code,  §  3787,  for  breaking  into  a 
railroad  car  "upon  or  connected  with  a 
railroad  in  this  stale,"  it  is  not  necessary 
to  prove  that  the  car  was  "standing  on" 
the  tracks  of  the  railroad  company.  John- 
son V.  State,  98  Ala.  57,  13  So.  503. 

§e. - 

The: 

dictment  for  burglary  in  a  dwelling  house, 
unless  it  is  proved  that  some  one  resided 
in  the  house.     Fuller  v.  State,  48  Ala.  273. 

The  term  "dwelling  house,"  as  used  in 
%  3308  of  the  Code,  has  the  same  mean- 
ing as  in  the  definition  of  burglary  at 
common  law;  and  the  following  g  (3309) 
was  intended  to  soften  the  rigor  of  the 
old  statute  (Clay's  Dig.,  p.  472,  §  4),  by 
narrowing  the  meaning  of  the  term,  in 
requiring  that  there  should  be  a  white 
person  in  the  house  at  the  time  the  of- 
fense was  committed,  and  that  the  build- 
ing should  be  joined  to  and  parcel  of  the 
dwelling  house.  Ex  parte  Vincent,  2S 
Ala.  145. 

Cotton   House.— To  i 


-  Occupancjr  of  Building, 
can  be  i 
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tion,  under  Rev.  Code.  §  3695,  for  break- 
ing into  and  entering  a  cotton  house,  it 
must  be  alleged  and  proved  that  property 
of  value  was  in  Ihe  house.  Rowland  v. 
State,  55  .\la.  210,  cited  in  note  in  34  L, 
R.  A.,  N.  S.,  348,  249. 

§  7.  •  Breaking  and  Entry. 

§  7  <1)  What  Constitutes  Brealcing. 

"To  constitute  the  offense  of  burglary, 
as  charged  in  the  indiclnienl,  there  must 
have  been  evidence  that  the  storehouse 
mentioned  had  been  broken  and  entered 
by  the  accused  with  the  intent  to  steal. 
There  must  have  been  a  substantial  and 
forcible  irruption,  conuecled  with  an  en- 
try. The  degree  of  force  may  be  very 
slight — it  may  consist  in  the  mere  unloos- 
ing or  displacing  of  any  fastening  pro- 
vided for  the  security  of  the  house;  still, 
there  must  be  an  actual  or  constructive 
breaking  into  the  house."  Green  v. 
Slate,  68  Ala.  539.  541. 

To  constitute  burglary,  there  must  be 
a  breaking,  removing,  or  putting  aside  of 
something  material,  which  constitutes  a 
part  of  the  dwelling  house,  and  is  relied 
on  as  a  security  against  intrusion.  If  the 
entrance  be  effected  through  an  opening 
previously  there  without  forcible  enlarge- 
ment of  it,  this  can  not  be  a  burglarious 
entry,  unless  it  be  effected  through  an 
open  chimney.    Carter  v.  State,  68  Ala,  96. 

Chimney. — Getting  into  the  chimney  of 
a  house  with  intent  to  steal  is  a  sufficient 
breaking  to  constitute  burglary,  though 
the  parly  does  not  enter  any  of  the  rooms 
in  the  house.  Donohoo  v.  State,  36  Ala. 
2B1. 

As  to  sufficiency  of  entry  through 
chimney,  see  post.  "Breaking  without 
Entry,  Entry  without  Breaking,  and 
Breaking  after   Entry,"   §   7   (3). 

Sufficiency  of  Force  to  Constitute  a 
Breaking.— The  degree  of  force  or  vio- 
lence which  may  be  used  in  the  breaking 
is  not  of  importance  on  trial  for  burglary 
— it  may  be  very  slight.  The  lifting  the 
latch  of  a  door;  the  picking  of  a  lock,  or 
opening  with  a  key;  the  removal  of  a  pane 
of  glass,  and,  indeed,  the  displacement 
or  unloosing  of  any  fastening,  which  the 
owner  has  provided  as  a  security  to  the 
house,  is  a  breaking— an  actual  breaking 
— within  the  meaning  of  the  term  as  em- 
ployed   in    the    definition    of    burglary    at 
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law,   and   as   it   is   employed   in 
the    statute.     Walker    v.    State.' 63    Ala. 

49,   50. 

It  does  not  require  violent  or  mechan- 
ical force  to  constitute  a  burglarious  en- 
try, tf  any  force  be  employed  to  remove 
or  displace  that  which  has  been  placed 
to  close  an  opening  in  a  dwelling  house, 
or  to  protect  the  contents  within,  this  is 
sufficient  to  constitute  burglary.  Carter 
V.  State,  68  Ala.  96. 

Breaking  Through  Ouuide  Shell  of 
Double  WalL— The  fact  that  the  prisoner 
went  into  the  smoke-house,  on  the  busi- 
ness of  the  mistress  of  the  house,  before 
the  time  the  offense  is  charged  to  have 
been  committed,  and  while  there  dropped 
the  meat,  afterwards  taken,  down  be- 
tween the  ceiling  and  weather-boarding  of 
the  house,  so  that  it  could  be  taken  out, 
by  prizing  up  one  of  the  weather-boards, 
will  not  change  the  character  of  the 
breaking  and  entering,  so  as  to  make  the 
offense  a  mere  larceny,  instead  of  bur- 
glary.    Fisher  v.  State,  43  Ala.  17. 

Same— Opening  Shutters — ^Window  Be- 
ing Unbroken. — Breaking  open  the  shut- 
ters of  a  window,  and  protruding  the  hand 
within  them,  is  not  such  an  entry  as  will 
constitute  the  crime  of  burglary,  the  sash 
and  glass  not  being  broken.  State  v.  Mc- 
Call.  4  Ala.  643. 

Breaking  by  Use  of  Fire. — A  breaking, 
to  constitute  burglary,  may  be  done  by 
lire  as  well  as  by  other  means.  The  en- 
trance and  the  intent  being  shown,  the 
breaking  is  not  lost  in  the  consumption 
of  the  building.     White  v.  State,  «  Ala. 

344. 

Size  of  Entrance  Hade. — To  constitute 
burglary,  any  breaking  that  enables  the 
prisoner  to  take  the  property  out  through 
the  breach,  with  his  hands,  is  a  breaking 
sufficient,  if  the  intent  was  felonious. 
Fisher  V.  State,  43  Ala,  17, 

Same— Boring  Hole  Through  Floor. — 
One  who,  intending  to  steal  shelled  corn. 
bores  a  hole  through  the  floor  of  a  corn- 
crib  from  the  outside,  and  thus  draws  the 
corn  into  a  sack  below,  is  guilty  of  bur- 
glary. Walker  v.  State,  63  Ala.  49,  cited 
in  Carter  v.  State,  68  Ala.  96,  98;  Green 
V.  State,  68  Ala.  539,  541;  Miller  v.  State. 
77  Ala.  41,  44. 

Digging  tmder  Wall  of  Flooriess  Build- 
ing.— Where  a  building  made  of  logs  rests 
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on  the  ground,  and  is  without  a  floor,  an 
entrance  effected  by  digging  under  the 
wall  19  such  a  breaking  as  constitutes 
burglary.  Pressley  v.  State,  111  Ala.  34, 
20  So.  647. 
§  7  (S>  What  Coiutitutes  Entry. 

"Any,  the  least  entry,  is  sufficient  by 
means  of  the  hand,  or  foot,  or  even  by 
an  instrument  with  which  it  is  intended 
to  commit  a  felony.  East's  P.  C.  490; 
Foster's  C.  L.  107;  1  Hawk.  P.  C.  Ch.  38. 
§  7;  1  Hale's  P.  C.  555."  State  v.  Mc- 
Call.  4  Ala.  643,  645. 

The  entry  must  appear  to  have  been 
made  with  the  immediate  intent  to  com- 
mit a  felony,  as  distinguished  from  the 
previous  intent  to  procure  admission  to 
the  dwelling  house.  Where  it  appeared 
that  a  centre-bit  had  penetrated  through 
the  door,  from  chips  found  in  the  inside 
of  the  house,  yet  as  the  instrument  had 
been  introduced  for  the  purpose  of  break- 
ing, and  not  for  the  purpose  of  taking 
the  properly  or  committing  any  other 
felony,  it  was  held  the  entry  was  incom- 
plete, 1  Leach's  C.  L.  458;  East's  P.  C. 
41)1;  State  v.  McCall.  4  Ala.  843,  645. 
§  7  <3)  Breaking  widiout  Entry,  Entry 
without  Breaking,  and  Breaking  after 
Entry. 

Entry  Through  Previoosly  Existing 
Opening. — A  gin  house  no  longer  used  for 
ginning  cotton  contained  two  rooms,  a 
lint  room  and  a  gin  room,  and  the  oc- 
cupant of  the  latter  crawled  through  a 
hole  in  the  partition,  which  hole  was 
made  for  the  purpose  of  allowing  the  cot- 
ton to  pass  from  the  gin  into  the  lint 
room,  into  the  former  room,  and  stole 
seed  cotton  belonging  to  the  occupant  of 
said  room.  Held,  that  the  offense  of  bur- 
glary had  not  been  committed.  Stone  v. 
State,  63  Ala.  115. 

One  who  abstracts  corn  from  a  crib  by 
thrusting  his  arm  through  an  opening  be- 
tween the  chinks  is  not  guilty  of  bur- 
glary, where  he  neither  made  nor  en- 
larged the  opening  for  that  purpose.  Mil- 
ler V.  Stale,  77  Ala.  41. 

Same— Entering  Through  Open  Win- 
dow or  Door. — Entering  a  house  through 
an  open  door  or  window  is  not  burglary. 
Pines  V.  State,  50  Ala.  153;  Green  v.  State, 

68   Ala.   539. 

Entering  a  storehouse,  through  an  open 


window,  is  not  a  burglarious  entrance; 
nor  is  the  person  so  entering  guilty  of 
burglary,  because  he  removed  the  bar  of 
the  door  while  within,  and  opened  it  to 
let  in  his  accomplice,  if  none  of  them  in 
fact  entered.     Ray  v.  Stale,  66  Ala.  2B1. 

Same— Entering  by  Chitnney. — "By  the 
common  law,  descending  the  chimney  of 
a  house  is  actual  breaking;  as  much  so 
in  legal  effect  as  would  be  the  forcible 
breaking  into  a  house  by  any  other  means. 
3  Green.  Ev.,  §  78.  And  such  was  recog- 
nized to  be  the  law  by  this  court  in  Don- 
ohoo  V.  State,  36  Ala.  281."  Walker  v. 
State,  58  Ala.  37fl,  377.  See,  also.  Carter 
V.  State,  68  Ala.  flfl. 

Going  down  a  chimney  into  a  house 
used  for  storing  cotton,  with  the  intent 
to  steal,  and  getting  out  through  a  win- 
dow by  breaking  the  inside  fastening,  is 
a  sufficient  "breaking  into  and  entering" 
to  constitute  burglary  as  defined  by  Rev. 
Code,  §  3695.     Walker  v.  State,  52  Ala. 

370. 

Same — Same — Necessity  of  Actually 
Entering  a  Room. — Where  a  person  en- 
ters the  chimney  of  a  storehouse  at  the 
top,  intending  to  go  down  such  chimney 
into  the  store  to  steal,  he  is  guilty  of 
burglary,  though  he  does  not  in  fact  get 
through  the  chimney  into  the  building 
where  the  goods  are.  Olds  v.  State,  97 
Ala.  91,  13  So.  409;  Donohoo  v.  State,  36 
Ala.  881. 

Breaking  into  Inner  Compartment  after 
Entry. — An  entry  into  the  second  story 
of  a  mill  by  passing  through  the  open 
door  of  the  lower  story,  and  then  push- 
ing aside  a  board  loosely  fastened  over 
a  hole  in  the  upper  floor,  held  to  be  a 
burglarious  breaking  and  entering.  Car- 
ter V.  State,  68  Ala.  96. 

Hiding  in  House  and  Breaking  Out 
with  Stolen  Property. — ^Concealing  one- 
self in  a  house,  and  breaking  out,  in  the 
night,    carrying   away    stolen    goods,   will 

punishing   any   one   who   breaks   into  and 
enters  a  house.     Brown  v.   State,  55   Ala. 
183,  cited   in    Ray  -v.   State,    66  Ala.   281, 
283;  Miller  v.  State,  77  Ala.  41,  44. 
§  8.  Defenses. 

§  0.  —  Consent  of  Owner  or  Occupant 
of  Building. 
Where  the  proof  showed  that  the  pris- 
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oner  proposed  to  a  servant  a  plan  for 
robbing  bis  employer's  office  by  night; 
that  the  servant  disclosed  the  plan  to  his 
employer,  by  whom  it  was  communicated 
to  the  police;  (hat  the  master,  acting  un- 
der the  instructions  of  the  police,  fur- 
nished the  servant  with  the  keys  of  his 
office  on  the  appointed  night;  that  the 
servant  and  the  prisoner  went  together 
to  the  office,  where  the  servant  opened 
the  door  with  the  key,  and  they  both  en- 
tered through  the  door,  and  were  arrested 
in  the  house  by  the  police— held,  that 
there  could  be  no  conviction  of  burglary. 
Allen  V.  State,  40  Ala.  334. 

§  10.  PcTBoiu  Liable. 

In  this  state,  all  who  in  any  manner 
participate  in  the  commission  of  a  bur- 
glary are  guilty,  without  regard  to-  the 
former  distinction  of  principal  and  acces- 
sories in  such  offense.  Wicks  v.  State,  44 
Ala.  398. 

The  testimony  must  show  an  actual 
participation  in  the  commission  of  the 
alleged  offense  before  a  party  can  be  con- 
victed of  aiding  and  abetting  such  of- 
fense. Wicks  V.  State,  44  Ala.  338,  cited 
in  Martin  v.  Tally,  102  Ala.  35.  15  So. 
722. 

Employees  with  Right  to  Enter  Build- 
ing.— .\  servant  and  office  boy  of  an  at- 
torney at  law,  intrusted  with  the  key  of 
the  front  door  of  the  office,  and  entering 
at  night  by  using  the  key,  with  intent 
to  steal,  the  attorney  sleeping,  accord- 
ing to  custom,  in  an  inner  room,  is  guilty 
of  burglary;  hut  not  so  it  the  boy  is  in 
the  habit  of  sleeping  in  the  office,  to 
the  knowledge  of  his  employer,  and  en- 
ters to  go  to  bed.  and,  after  entering, 
forms  the  design  to  steal.  Lowder  v. 
State,  63  Ala.  143,  cited  in  Hild  v.  State, 
67  Ala.  39,  40;  Carter  v.  State,  68  Ala. 
96,   98. 

An  employee  left  in  charge  of  a  house, 
and  entering  and  stealing  from  a  closed 
though  unlocked  room,  which  in  his  em- 
ployment he  had  no  right  to  enter,  held 
guilty  of  burglary.  Hild  v.  State,  87 
Ala.  39. 

Where  defendant  entered  prosecutrix's 
pantry  with  intent  to  steal  after  the  pan- 
try had  been  locked,  he  was  guilty  of 
burglary,  though  he  might  have  had  a 
right  of  access  to  the  pantry  in  the  per- 


formance of   his    duties    as    a     servant. 
Pointer  v.  State,  41  So.  929,  148  Ala.  678. 


§  11.  Indictment  or  Information. 
g  IS.  ^  Requisites  and  Sufficiency  in 
General 
An  indictment  charging  that  defendant 
"broke  into  and  entered  the  storehouse 
of  R.  D.  with  intent  to  steal,  where  there 
was  at  the  time  of  such  breaking  and 
entering  into  said  storehouse  goods,  mer- 
chandise, or  other  valuable  things  was 
kept  for  use,"  etc.,  is  sufficient,  though 
ungrammatical.      Pond   i*.    State,   55   Ala. 

196. 

Joinii^  Count    Charging    Larceny.— It 

is  no  objection  to  an  indictment  for  bur- 
glary, that  it  also  avers  the  consumma- 
tion of  a  larceny  in  the  building  alleged 
to  have  been  entered.  Barber  *.  Stale,  79 
Ala.  19;  Wolf  i'.  State,  49  Ala.  359;  Bailey 
;■.   Stale,   116  Ala.  437,   22   So.  918. 

A  count  in  an  indictment  which 
charges  defendant  with  the  crime  of  bur- 
glary in  the  form  prescribed  by  volume 
3,  Code  1886,  p.  368,  form  20,  is  not  ren- 
dered defective  by  further  charging  that 
defendant,  after  having  burglariously 
entered  the  house,  feloniously  took  and 
carried  away  therefrom  certain  moneys 
and  articles  of  merchandise.  Walker  v. 
State,  97  Ala.  85,  12  So.  83. 

An  indictment  which  charged  defend- 
ant with  breaking  into  the  dwelling 
house  of  R.  with  intent  to  steal,  and  with 
feloniously  taking  away  therefrom  green- 
backs, silver  dollars,  etc.,  without  an 
averment  of  the  ownership  of  the  money, 
charges  burglary  only.  Bowen  v.  State, 
106  Ala.  178,  17  So.  33S. 

Same — Conviction  on  Either  or  Both 
Charges. — Under  a  count  charging  that 
the  defendants  "broke  into  and  entered" 
a  certain  described  building,  mentioned  in 
§  3695  of  the  Revised  Code,  "with  the  in- 
tent to  steal,"  and  "feloniously  took  and 
carried  away"  certain  specified  articles  of 
personal  property  of  a  specified  third  per- 
son "of  the  value  of  more  than  one  hun- 
dred dollars,"  there  may  be  a  conviction 
for  either  or  both  of  the  offenses  charged 
(burglary  or  larceny).  Bell  v.  State,  48 
Ala.  684. 
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§  1$. Intent. 

An  averment  of  the  existence  of  the 
intent  to  steal  or  to  commit  a  felony,  at 
the  time  they  broke  into  and  entered  the 
building,  is  essential  to  make  a  count  a 
good  one  for  burglary.  Oliver  v.  State,  17 
Ala.  587;  Ogletree  v.  State,  2B  Ala.  693; 
Bell  V.  State,  48  Ala.  684,  694. 

CharginK  in  Language  of  Stttute, — 
Burglary  charged  in  the  lan^age  of  the 
statute  is  sufficiently  charged.  Mason  v. 
State,  42  Ala.  543. 

Effect  of  Failure  to  Charge  Felonious 
Intent. — A  count  in  an  indictment  alleg- 
ing that  the  accused  "broke  into  and  en- 
tered" a  building  described,  and  "felo- 
niously took  and  carried  away"  certain 
property,  described,  "of  the  value  of 
more  than  $100."  but  containing  no  aver- 
ment  that   the   breaking  and  entry 
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ony  therein,"  charges  grand  larceny  only. 
Bell  V.  State,  48  Ala.  684. 

An  averment  in  an  indictment  for  bur- 
glary under  Rev,  Code,  g  3695,  that  the 
accused  broke  and  entered,  etc.,  "with  in- 
tent to  set  fire  to  or  burn  the  store"  oi 
a  person  named,  without  averring  that 
he  broke  and  entered  "with  intent  ■ 
fully  to  sel  fire,"  etc.,  is  bad  on  demurrer. 
Pairo  V.  State,  49  Ala.  25. 

Same— Effect  of  Alleging  Conuniarion 
of  Felony. — An  indictment  for  burglary, 
though  failing  to  allege  a  felonious 
tent,  is  good,  if  it  allege  that  a  felony 
was  committed.  Barber  v.  Stale,  78 
Ala.  19. 

"It  has  been  allowed,  in  indictments 
for  burglary,  to  charge  what  the  defend- 
ants did  steal,  as  a  Substitute  for  the 
averment  of  the  intent  to  steal.  But  when 
this  is  done,  there  can  be  no  convictior 
unless  the  actual  stealing  is  proved;  be- 
cause, if  the  larceny,  which  includes  the 
intent,  was  not  committed,  there  i: 
allegation  of  burglary.  2  Bish.  Crim. 
Law,  5  152."  Wolf  V.  State,  49  Ala.  359, 
360. 

Alternative  Averments  as  to  Intent- 
Under  Code  1886,  §  4383,  providing  that 
when  an  offense  may  be  committed  by 
<Iifferent  means,  or  with  different  intents, 
these  may  be  charged  in  the  same  count 
in  the  alternative,  an  indictment  for  bur- 
glary may  allege,  in  a  single  count,  that 
the  act   was   committed  with    the    intent 


to  steal  or  rape.     Dismukes  v.  State,  83 
Ala.  887,  3  So.  671. 

Alleging  Consummation  of  Felonious 
Intent. — A  count  in  an  indictment,  which 
alleges  that  the  intent  to  steal  with  which 
the  building  was  broken  and   entered,  is 

3t  bad,  because  it  also  alleges  that  the 

itent  was  executed  by  a  larceny  of  goods 

I  the  building.  Murray  V.  State.  4B  Ala. 
675. 

14.  ——  Description  of  Building. 

See  ante,  "Character  of  Building."  §  4. 

Where,  in  an  indiclmnet  for  burglary, 
the  only  description  of  the  house,  room, 
3r  inclosure  broken  into  is  "a  sample 
room  in  the  Arlington  Hotel,  a  building 
in"  a  certain  city,  it  is  insufficient,  since 
it  does  not  show  that  such  hotel  or  room 
was  a  dwelling  house,  or  that  such  room 
shop,  store,  warehouse,  or  other 
structure,  in  which  goods,  merchandise, 
other  valuable  thing  was  kept  for  use, 
sale,  or  deposit.  Thomas  v.  State,  97 
Ala.  3,   12   So,  40B. 

Dwelling  House.— An  indictment  for 
burglary,  which  charges  that  the  defend- 
ant broke  into  and  entered  "the  dwell 
house"  of  a  certain  person,  is  fatally  de- 
fective; the  omission  of  the  three  letters 
"ing"  from  the  word  "dwelling"  being  a 
matter  of  substance.  Parker  v.  State.  22 
So.  791,  114  Ala.  690. 

Situation  of  Building. — Under  Or.  Code, 
§  3786,  which  provides  that  any  person 
who,  with  intent  to  steal,  or  to  commit 
a  felony,  breaks  into  and  enters  a  dwell- 
ing house  or  any  building  "within  the 
curtilage  of  a  dwelling  house,"  or  into 
any  building  in  which  any  "valuable 
thing  is  kept  for  use,  sale,  or  deposit," 
shall  be  guilty  of  burglary,  an  indictment 
which  charges  that  defendant  broke  into 
and  entered  a  smoke  house  with  intent 
to  steal  need  not  aver  that  such  building 
was  within  the  curtilage  of  a  dwelling 
house.  Pressley  v.  State,  111  Ala.  34,  SO 
So.  647. 

AUeging  House  Was  Hade  for  Use  It 
Is  Put  to.^An  indictment  for  burglary 
of  a  chicken  or  hen  house  need  not  al- 
lege that  the  house  was  specially  made 
to  keep  such  goods,  merchandise,  or 
other  valuable  things.  Lucas  v.  State, 
39  So.  821,  144  Ala.  63,  3  L.  R.  A.,  N.  S., 
412. 
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An  indictment  which  charges  that  the 
accused  broke  and  entered  a  gin  house, 
the  property  of  W.  R.,  in  which  was 
kept,  for  use,  sale,  or  deposit,  seed-cot- 
ton, a  thing  of  value,  etc.,  is  sufficient, 
without  an  additional  averment  thai  the 
.  gin  house  was  specially  constructed  for 
the  use  to  which  it  was  applied.  Under 
the  statute  (Code.  §  4343),  only  struc- 
tures of  a  temporary  character,  erected 
for  special  purposes  or  occasions,  require 
such  additional  descriptive  averment. 
Stone  V.  State,  63  Ala.  115. 

AlleEing  Nature  of  Building  in  Dis- 
junctive.—Under  Code  1907.  §  6415,  pro- 
viding that  a  burglary  may  be  committed 
in  a  store  in  which  goods,  wares,  mer- 
chandise, or  other  valuable  thing  is  kept. 
an  indictment  which  describes  the  store 
as  a  place  where  goods,  merchandise, 
"or"  clothing,  "or"  things  of  value  are 
kept  is  demurrable,  as  not  describing  the 
property  mentioned  as  things  of  value, 
so  as  to  enable  the  court  to  determine 
whether  they  were  within  the  general 
terms  of  the  statute.  Hawkins  v.  State 
(Ala.  App.).  ea  So.  974. 

It  is  no  objection  to  an  indictment  for 
burglary,  under  the  forms  allowed  by 
the  Code,  that  the  house  broken  into  is 
alleged,  in  the  disjunctive,  to  have  been 
"a  building  within  the  curtilage  of  a 
dwelling  house,  or  a  shop,  storehouse, 
warehouse,  or  other  building  of  W.  H." 
Ward  V.  State,  50  Ala.  120. 
§   IS.  •—  Occupancy  of  Building. 

See  ante,  "Occupancy  of  Building,"  §  6. 

§   16.  Ownership   or   Possesion   of 

Building. 

The  Alabama  statutes  have  not 
changed  or  abrogated  the  common  law 
rule,  that  in  indictments  for  burglary  the 
ownership  of  the  building  entered  must 
be  precisely  laid,  and  proved  as  averred. 
Beall  V.  Slate,  53  Ala.  460. 

Ownership  in  Two  or  More  Jointly,— 
Where  the  prosecutor,  by  consent  of  the 
owner  of  the  freehold,  erects  on  it  a 
building,  for  their  mutual  convenience, 
which  is  in  their  joint  use  at  the  time  of 
the  burglary,  the  ownership  is  properly 
laid  in  them  jointly.  Webb  V.  State,  53 
Ala.  422,  cited  in  Matthews  v.  State,  55 
Ala.  65,  71. 

Same — Partnership.— Under  Code  1878, 


§  4800,  providing  that  when  any  property 
in  relation  to  which  an  offense  is  com- 
mitted belongs  to  several  partners  or 
owners  it  is  suilicient  to  allege  that  the 
ownership  is  in  one  or  more  of  them,  an 
indictment  for  burglary  from  joint  own- 
ers of  a  house  need  not  lay  ownership 
in  more  than  one.  White  v.  State,  72 
Ala.  195. 

Same — Same— Necesuty  of  Alleging 
Names  of  Members  of  Finn. — An  indict- 
ment under  Rev.  Code.  §  3695,  for  break- 
ing and  entering  a  store  or  other  building 
of  a  partnership  in  which  goods,  mer- 
chandise, or  other  valuable  things  were 
kept  with  intent  to  steal,  is  insufficient 
where  it  fails  to  aver  the  names  of  the 
persons  comprising  the  firm.  Davis  v. 
State,  54  Ala.  88.  See,  also.  Edmonds  v. 
State,  87  Ala.  12,  6  So.  54. 

Alleging  Ownership  in  Tenant  of 
Building.—.'Vn  indictment  for  burglary 
properly  lays  the  ownership  of  the  build- 
ing broken  and  entered  in  the  person 
having,  at  the  time  of  the  burglary,  the 
undisputed  occupancy  and  possession 
thereof.     Matthews  v.   State,  55   Ala.   65. 

It  is  sufficient,  in  an  indictment  for 
burglary,  to  lay  the  ownership  of  the 
building  broken  into  and  entered,  in  the 
person  in  the  possession  and  occupancy 
thereof.  Peck  v.  State,  41  So.  759,  147 
Ala.  100. 

Same— Alleging  Ownership  in  Lessee. 
— \n  indiciment  for  burglarizing  an  hotel 
should  lay  the  ownership  of  the  hotel  in 
the  lessee  in  possession,  and  not  in  the 
owners  of  the  fee.  Thomas  v.  State,  97 
Ala.  3,  12  So.  409. 

Alleging  Ownership  in  Estate  of  De- 
cedent.— An  indictment  for  burglary,  de- 
scribing the  house  in  which  the  offense 
was  committed  as  "the  property  of  the 
estate  of  the  late  John  Tate,"  does  not 
contain  any  averment  of  ownership,  and 
is  fatally  defective.  Overruling,  on  this 
point,  Murray  v.  State,  48  Ala.  675;  An- 
derson V.  State,  4B  Ala.  665;  Beall  v. 
State,  53  Ala.  460. 

An  indictment  for  burglary,  under  the 
Alabama  statute,  for  breaking  and  en- 
tering the  pick-room  of  a  gin  house  with 
intent  to  steal,  is  not  bad  on  demurrer, 
because  the  gin  house  is  described  as 
"the  property  of  the  estate  of  Mrs. 
Lewis."     This   is  a  sufficient   description 
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of  the  house  alleged  to  be  broken  and 
entered,  though  it  should  appear  that 
Mrs.  Lewis  was  dead,  before  the  alleged 
time  of  the  commision  of  the  offense 
charged.  Anderson  v.  State,  48  Ala.  66S, 
overruled  by  Beall  v.  State,  53  Ala.  460. 

Ownership  of  Railroad  Car.— In  an  in- 
dictment under  this  statute,  the  owner- 
ship of  the  car  broken  into  and  entered 
is  an  indispensable  averment.  Graves  v. 
State,  63  Ala.   134. 

In  an  indictment  under  Code  1876,  g 
4344,  making  breaking  and  entering  a 
railroad  car  burglary,  the  allegation  of 
ownership  should  be  of  the  real  owner, 
though  the  car  be  in  the  possession  of 
and  used  by  another.  Johnson  i'.  State, 
73  Ala.  483.  See,  also,  Graves  v.  State, 
63  Ala.  134. 

Where  a  foreign  railroad  car  was  in 
use  by  the  Southern  Railway  Company 
for  the  transportation  of  freight  at  the 
time  it  was  broken  open  and  goods  stolen 
therefrom,  the  ownership  of  the  car  was 
properly  laid  in  such  railway  company. 
Burrow  v.  State.  41  So.  987,  147  Ala.  114. 

Averring  Corporate  Character  of 
Owner,— An  indictment  charging  that  de- 
fendant, with  intent  to  steal,  broke  into 
and  entered  a  building,  to  wit,  the  depot 
of  the  Southern  Railway  Company,  etc., 
the  said  depot  being  the  property  of  the 
Southern  Railway  Company,  a  corpora- 
tion, sufficiently  averred  corporate  char- 
acter. Peck  V.  State,  41  So.  759,  147  Ala. 
100. 

An  indictment  charging  the  breaking 
and  entering  the  "store  of  the  Perry  Ma- 
son Shoe  Company,"  but  not  alleging 
that  the  company  was  a  corporation,  nor, 
if  it  was  a  partnership,  giving  the  names 
of  the  partners,  is  bad.  Edmonds  v. 
State,  87  Ala.  12,  6  So.  54. 

AUeginK  Ownership  of  Wife's  Prop- 
erty in  Husband. — In  an  indictment  for 
burglary  of  a  smoke  house  used  in  con- 
nection with  the  dwelling  occupied  by 
a  husband  and  wife,  both  being  the  prop- 
erty of  the  wife,  the  ownership  may  be 
laid  in  the  husband  where  the  smoke 
house  is  on  the  same  premises  as  the 
dwelling,  is  subjected  to  the  ordinary 
family  uses,  and  the  husband  carries  the 
key  to,  and  owns  and  controls  meat  kept 
in,  such  house.  Richardson  v.  State,  22 
So.  358,  115  Ala.   113. 
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Alleging  Ignorance  of  Christian  Name 
by  Grand  Jury. — A  count  in  an  indict- 
ment for  burglary  laying  the  ownership 

of   the    house   in   " Martin,   whose 

Christian  name  was  to  the  grand  jury 
unknown,"  will,  after  plea  of  not  guilty, 
support  a  conviction,  though  the  grand 
jury  by  reasonable  diligence  could  have 
learned  said  Christian  name.  Jackson  i'. 
State,  102  Ala.  167,  15  So.  344,  following 
Wells  V.  State,  88  Ala.  239,  7  So.  272. 

§  17.  Description  and  Ownership  of 

Property  in  Building  or  Stolen  from 
Building. 

Alleging  Ownership  of  Partnership 
Property. — -When  it  is  necessary  in  an  in- 
dictment to  aver  the  ownership  of  prop- 
erly, it  is  sufficient  to  lay  it  in  any  one 
or  more  of  several  partners  or  owners. 
Williams  V.  State.  67  Ala.  183, 

Alleging  Ownership  of  Corporation's 
Property. — An  indictment  for  burglary  is 
sufficient  if  it  avers  ownership  in  a  cor- 
poration by  the  corporate  name.  Bailey 
zr.  State,  22  So.  918,  118  Ala.  437. 

An  indictment  for  burglary  from  a  cor- 
poration need  ;iot  aver  that  it  is  either  a 
foreign  or  a  domestic  corporation,  or  that 
it  had  power  to  acquire  the  property,  or 
that  the  defendant  was  not  a  stock- 
holder. Bailey  v.  Slate,  22  So.  918.  116 
Ala.  437. 

Averring  Purpose  for  Which  Goods 
Were  Kept  in  Railroad  Car. — An  indict- 
ment under  Code  1876,  §  4344,  for  break- 
ing and  entering  a  railroad  car  wiih  in- 
tent to  steal,  is  bad  if  it  does  not  aver 
that  the  goods  in  the  car  were  kept  for 
use,  or  on  deposit,  or  for  transportation 
as  freight.     Graves  V.  State,  63  Ala.  134. 

Necessity  of  Averring  That  Property 
Was  Kept  in  Store,  etc.— Code,  §  3695, 
provides  that  one  breaking  and  entering 
any  shop,  store,  warehouse,  or  other 
building,  where'  goods,  merchandise  or 
other  valuable  thing  is  kept  for  use,  sale. 
or  deposit,  with  intent  to  steal,  is  guilty 
of  burglary.  Held,  that  an  indictment 
charging  accused  with  breaking  and  en- 
tering a  shop,  but  omitting  to  state  that 
any  goods,  merchandise,  or  other  valua- 
ble thing  was  there  kept  for  use,  sale,  or 
deposit,  was  insufficient.  Crawford  v. 
State.  44  Ala.  352.  cited  in  note  in  34  L. 
R.  A.,  N.  S.,  248. 
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Value  of  Propcrtjr  in  Building — ^When 
Necessaiy  to  Allege—An  indictment  for 
burglary,  under  Rev.  Code,  §  3596,  charg- 
ing the  entering  a  store,  etc.,  "in  which 
goods,  wares,  and  merchandise,  and  other 
valuahle  things,  were  kepi  for  use,  sale, 
or  deposit,"  held  to  be  fatally  defective, 
for  not  describing  the  valuable  things, 
and  averring  the  value.  Neal  i'.  State, 
53  .Ma.  465,  cited  in  Davis  v.  State.  54 
Ala.  88,  89;  Henderson  i'.  State,  70  .\la. 
23,  34,  cited  in  note  in  34  L.  R.  A.,  N.  S.. 
S49. 

An  indictment  charging  the  breaking 
and  entry  of  a  building  in  which  "goods. 
merchandise,  or  other  valuable  thing" 
was  kept  for  use  is  demurrable  for  not 
describing  the  other  valuable  thing  so 
that  the  court  might  know  it  was  valua- 
ble.    Pickett  I'.  State,  80  Ala.  77. 

Same— Following  Wording  of  Statute. 
— An  indictment,  under  Rev.  Code,  | 
3695,  for  "breaking  into  and  entering  any" 
"building  in  which  goods,  merchandise, 
or  other  valuable  thing  is  kept,"  "with  in- 
tent," etc.,  must  specify  the  property  or 
"valuable  thing,"  the  general  description 
in  the  words  of  the  statul^e  being  insuffi- 
cient. Danner  v.  State,  54  Ala.  127,  cited 
in  note  in  34  L.  R.  A.,  N.  S,.  349. 

.^n  indictment  following  the  general 
language  of  Rev.  Code,  §  3695,  for  break- 
ing and  entering  a  shop,  store,  or  other 
building  in  which  goods,  merchandise,  or 
other  valuable  things  were  kept,  with  the 
intent  to  steal,  without  specifying  the 
article  or  articles  constituting  the  "other 
valuable  things,"  or  averring  their  value, 
is  insufficient,  Davis  r.  State,  54  Ala.  88, 
cited  in  note  in  34  L.  R.  A.,  N.  S.,  349. 

Same — Necessity  of  Alleging  Value  of 
Cotton  in  Cotton  House. — An  indictment 
for  burglary  (Rev.  Code,  g  3695),  which 
charges  the  prisoner  with  breaking  and 
entering  a  house,  in  which  cotton  was 
stored  at  the  time,  without  an  averment 
that  it  was  a  thing  of  value,  is  fatally  de- 
fective. Norris  f.  State,  50  Ala.  138; 
Webb  V.  State,  52  Ala.  422;  Robinson  i: 
State,  52  Ala.  587,  cited  in  note  in  34  L. 
R.  A.,  N.  S.,  248. 

To  warrant  a  conviction  under  Rev. 
Code.  S  3695,  for  breaking  into  and  en- 
tering a  cotton  house,  it  must  be  alleged 
that  property  of  value  was  in  the  house. 
Rowland  v.  State,  55  Ala.  210. 
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Same— Sufficient  Allegations  of  Value. 
— An  indictment  under  Rev.  Code,  f 
3695,  for  burglary,  alleging  that  the  build- 
ing broken  into  contained  certain  spec- 
ified articles,  "things  of  value,"  which 
were  there  kepi  "for  use,  sale,  or  de- 
posit," sufficiently  alleges  the  value  of 
the  goods.  Hurt  v.  State,  55  Ala.  214, 
cited  in  note  in  34  L.  R.  A.,  N.  S.,  249; 
Williams  v.  State,  67  Ala.  183,  cited  in 
note  in  34  L.  R.  A.,  N.  S.,  249;  Kelly  v. 
State.  73  Ala.  244,  cited  in  note  in  34  L. 
R.  A.,  N.  S.,  249. 

"The  indictment  is  sufficient.  It  con- 
of  every  fact  essen- 
the  statutory  offense  of 
burglary.  It  was  not  necessary  to  aver 
the  value  of  the  corn  kept  in  the  crib. 
The  averment  that  it  was  'a  valuable 
thing,'  is  sufficient.  Norris  v.  State.  50 
Ala.  126;  Webb  v.  State,  52  Ala.  422."* 
Matthews  v.  State,  55  Ala.  65,  70,  cited  in 
note  in  34  L.  R.  A.,  N.  S.,  248,  249. 

Same— When  Not  Necessary  to  Allege 
Value.— Under  Code  1876,  §  4343.  punish- 
ing  burglary  in  a  house  "in  which  any 
goods,  merchandise,  or  other  valuable 
thing  is  kept  for  use,  sale,  or  deposit." 
an  indictment  charging  the  theft  of  spe- 
cific goods  need  not  allege  value,  but 
otherwise  of  anything  but  goods  and 
merchandise.  Henderson  v.  State,  70 
Ala.  33,  cited  in  Kelly  v.  State,  72  Ala. 
344,   345;   Hurst  V.   Stale,   79  Ala.   55,   59. 

An  indictment  tor  burglary  charging 
that  accused  broke  into  and  entered  a 
certain  storehouse,  "in  which  goods  and 
merchandise  were  kept  for  use,  sale,  or 
deposit,  with  intent  to  steal,"  is  not  bad 
on  demurrer  because  it  fails  to  allege  that 
"said  goods  and  merchandise  were  of  any 
value,  or  were  valuable  things."  Wicks 
V.  State,  44  Ala.  3B8. 

An  indictment  charging  the  breaking 
and  entry  of  a  building  in  which  "goods 
and  merchandise"  were  kept  for  use,  need 
not  describe  the  goods  and  merchandise, 
or  allege  them  to  be  of  value,  as  the  law 
presumes  their  value.  Pickett  v.  State, 
60  Ala.  77. 

Same — Same — Necessity  of  Alleging 
Specific  Value. — .^n  indictment  for  the 
burglary  of  a  store  need  not  allege  the 
specific  value  of  the  goods  stolen.  Kelly 
V.  State,  73  Ala.  344. 

Averment    in    an     indictment     (or    bur- 
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glary  that  meal  and  flour,  things  of  value, 
were  there  kept,  is  sufficient.  The  value 
in  dollars  and  cents  need  not  be  stated. 
Matthews  v.  State,  55  Ala.  85,  cited  in 
note  in  34  L.  R.  A.,  N.  S.,  849. 
§  IS.  Breaking  and  Entry. 

An  indictment  for  burglary  must  al- 
lege an  entry.  One  which  charges  that 
the  defendant  "broke  into  the  storehouse 
of  M.  D.,"  etc.,  "with  the  intent  to  steal," 
is  fatally  defective,  because  it  does  not 
aver  an  entrance.  Pines  v.  State,  50  Ala. 
133. 

§  18.  Issues,  Proof,  and  Variance. 

§   10   (1)   Description  oE  Building. 

There  was  evidence  that,  in  the  build- 
ing entered  the  owner  had  kept  her  cot- 
ton seed,  meat,  and  other  things;  that 
there  was  a  partition  in  the  building,  with 
a  door  in  it;  that  the  owner  had  no  other 
smoke  house;  and  that  the  breaking  was 
done  at  the  end  where  the  meat  was 
kept.  Held,  that  there  was  evidence  that 
the  building  entered  was  a  "smoke 
house,"  as  charged  in  the  indictment. 
Wait  V.  State,  99  Ala.  184,  13  So.  594. 

§  IS  (a)  Ownership  ol  Building. 

Alleging  Ownership  in  Tenant — Under 
an  indictment  charging  the  breaking  into 
and  entering  the  store  of  M.  with  intent 
to  steal,  it  is  immaterial  who  owned  the 
building,  so  long  as  M.  occupied  it  as  a 
store.  Hale  v.  State,  26  So.  236,  122 
Ala.  85. 

AUq:ing  Ownership  of  Wife's  Prop- 
erty in  Huaband.^ — On  a  trial  for  the 
burglary  of  a  dwelling  house  alleged  to 
be  the  property  of  a  certain  man,  proof 
that  the  legal  title  to  the  house  was  in 
the  man's  wife  is  not  a  fatal  variance, 
when  the  man  and  wife  occupied  the 
house   as   their    home.     Young   v.    State, 

100   Ala.    126,    14    So.   BT2. 

There  can  be  no  conviction  of  burglary 
on  a  count  laying  the  ownership  of  the 
house  in  a  married  woman,  living  in  the 
house  with  her  husband,  who  was  the 
head  of  the  family,  since  on  these  facts 
he  will  be  presumed  the  owner.  Jackson 
V.   State,   102  Ala.    187,    15   So.   344. 

Alleging  Ownership  in  One  of  Two 
Joint  Owners. — An  indictment  charging 
a  conspiracy  to  commit  a  burglary  with 
intent  to   steal   the   goods   of   S.  is   sup- 


ported by  proof  that  the  goods  belonged 
to  S.  and  another,  who  was  his  dormant 
partner.     Spradling  v.  State,  17  Ala.  440. 

Ownership  by  Corporation,— -Where 
the  indictment  for  breaking  and  entering 
a  railroad  car  alleges  that  the  railroad 
company  is  a  corporation,  such  allega- 
tion must  be  proved  as  laid.  Johnson 
V.  State,  73  Ala.  483. 

When  the  car  broken  into'  was  alleged 
to  be  the  property  of  the  B.  Railroad 
Company,  evidence  that  the  stock  of  the 

B.  Company  was  owned  by  the  L.  Com- 
pany is  incompetent  to  show  any  vari- 
ance on  the  question  of  ownership. 
Johnson  v.  State,  08  Ala.  57,  13  So.  503. 

Same — Alleging  Ownership  in  Man- 
ager  of  Corporation. — Where  an  indict- 
ment for  the  burglary  of  a  store  lays  the 
ownership  of  the  premises  in  "W.  H.  B., 
business  manager"  of  a  private  corpora- 
tion, while  the  evidence  shows  that  the 
store  belongs  to  the  corporation,  the  va- 
riance is  not  cured  by  the  fact  that  the 
manager  also  used  the  store  as  a  post 
office,  with  which  the  corporation  had 
nothing  to  do;  the  presumption  being,  in 
conformity  to  the  custom  of  the  country, 
that  he  carried  on  the  post  office  as  li- 
censee of  the  corporation,  and  not  as 
its  tenant.  Aldridge  v.  State,  88  Ala. 
113,  7  So.  48. 

Same— Proof  of  Incorporation. — Where 
accused  was  charged  with  burglarizing  a 
railroad  car,  the  property  of  the  South- 
ern Railway  Company,  a  corporation, 
etc.,  no  proof  of  the  incorporation  of 
such  company  was  required,  as  provided 
by  Acts  1900-01,  p.  2285,  in  the  absence 
of  a  plea  denying  the  existence  of  the 
corporation.  Burrow  v.  State,  41  So.  987, 
147   Ala.   114, 

Same— When  Corporate  Name  Has 
Been  Changed. — The  building  burglarized 
was  alleged  lo  be  the  property  of  the  T. 

C.  I.  &  R.  Co.  The  evidence  showed 
that  the  company  was  originally  incor- 
porated as  the  T.  C.  &.  R.  Co.,  but  that 
afterwards,  and  before  indictment,  the 
charter  was  amended  by  changing  the 
name  10  T.  C,  I.  &  R.  Co.  Held  no  va- 
riance. Brown  v.  State,  22  So.  458,  115 
Ala.  74. 

§  IB  (3)  Value  and  Description  of  Prop> 
erty  Stolen. 
On   the   trial   of  an    indictment    under 
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Rev.  Code,  §  3695,  for  burglary  in  a  house 
in  which  colton  was  kept  for  use,  strict 
correspondence  between  the  allegations 
and  proof  as  to  the  value  of  the  colton 
is  not  essential.  If  the  thing  on  lieposii 
is  of  any  real  pecuniary  value,  proof  of 
such  value  will  support  the  averment. 
Webb  !■,  State,  52  Ala.  423. 

Unnecessary  Allegations  as  to  Value. — 
Where  an  fndictment  for  burglary  un- 
necessarily alleges  that  there  were  goods 
of  value  in  the  house,  the  allegation  must 
be  proven,  Gilmore  v.  State,  99  Ala.  154, 
13  So.  536. 

Where  an  indictment  for  burglary 
charged  that  defendant,  with  intent  to 
steal,  broke  into  and  entered  a  slore  "in 
which  goods,  merchandise,  or  watches, 
things  of  value,  were  kept  for  use,  sale, 
or  deposit,"  etc.,  the  words  "things  of 
value"  were  used  as  descriptive  of  the 
term  "watches"  only,  and  it  being  unnec- 
essary to  aver  or  prove  that  the  goods 
and  merchandise  had  value,  it  was  im- 
material that  there  was  no  evidence  as 
to  the  value  of  a  watch  alleged  to  have 
been  stolen,  and  found  in  defendant's 
possession,  or  as  to  the  things  kept  in 
the  store;  it  having  been  proved  that 
goods  were  kept  for  sale  in  the  store,  as 
alleged.  McCormick  i:  State,  37  So.  377, 
141  Ala.  75,  cited  in  note  in  34  L.  R.  A.. 
N.  S.,  249. 

§  SO.  Presumptions  and  Burden  of  Proof. 

See  post,  "Intent,"  §  30  (2);  "Effect  of 
Possession   of   Property   Stolen, "   §   31. 

The  possession,  recently  after  a  bur- 
glary, of  goods  which  were  stolen  in  the 
commission  of  the  offense,  throws  upon 
the  possessor  the  burden  of  explaining 
the  possession.  Neal  v.  State,  53  Ala. 
465, 

On  indictment  for  burglary  It  is  proper 
to  charge  that,  if  defendant,  soon  after 
the  commission  of  the  burglary,  was 
found  in  possession  of  a  part  of  the 
goods  stolen,  this  would  east  on  him  the 
burden  of  explaining  his  possession. 
Cooper  V.  State,  87  Ala.  133,  6  So.  303. 
§  91.  Admissibility  of  Evidence. 
S  sa. In  General 

The  defendant,  a  hoy  under  fourteen 
years  of  age,  sells  two  green  hog  hides 
shortly  after  a  house  is  burglarized,  from 
which  two  green  hog  hides  were  stolen. 


and,  if  Gasmus  was  the  only  person  in 
community  in  which  the  boy  resided 
and  where  the  burglary  was  committed 
who  kept  such  articles  for  sale,  it  seems 
:lear  that  the  testimony  that  he  was  the 
jnly  person  in  the  neighborhood  who 
skinned  hogs  was  relevant  and  admissi- 
ble.    Key  V.  State,  4  Ala.  App.  76,  58  So. 

946,  948. 

Other  Burglaries. — Where  a  defendant 
is  on  trial  for  burglary,  evidence  of  one 
or  more  burglaries,  committed  by  the  de- 
fendant, for  which  he  is  not  on  trial,  is 
prima  facie  irrelevant,  and  when  the  rec- 
ord fails  to  show  any  ground  for  the  ad- 
sion  of  such  evidence,  the  supreme 
rt  will  not  look  at  the  record  of  an- 
other case,  in  the  supreme  court,  between 
same  parties,  to  show  that  no  error 
committed,  as  was  determined  in  re- 
gard to  the  same  evidence  in  that  case. 
Mason  V.  State,  42  Ala.  543. 
§  S3.  Intent. 

See  ante,  "Intent,"  §  3;  "Intent,"  §  13. 

Evidence  of  a  conversation  between 
the  accused  and  the  person  living  in  the 
house  before  the  burglary,  tending  to 
show  a  belief  that  there  was  money  in 
the  house,  is  admissible.  Gilmore  v. 
State,  99  Ala.   154,   13   So.  536. 

On  a  trial  for  burglary  of  a  store,  evi- 
dence as  to  the  condition  in  which  a  safe 
therein  was  found  the  morning  after  it 
was  entered  is  admissible;  such  condition 
being  a  material  circumstance  to  show 
the  intent  with  which  the  store  had  been 
broken  into.  Russell  v.  State  (Ala.),  38 
So.  291. 

§    84.   Identity    and    Ownership    of 

Property  in  Building  or  Stolen  from 
Building. 

A  stamp  book,  which  was  like  one 
taken  from  a  burglarized  store,  and  which 
was  found  in  the  woodshed  of  a  code- 
fendant  to  which  a  trial,  followed  by 
dogs,  led,  along  which  trail  were  found 
papers  taken  from  the  store,  and  which 
also  led  to  a  house  where  a  witness  testi- 
fied the  defendant  and  his  codefendant 
left  some  stolen  papers  the  night  of  the 
burglary,  was  admissible,  even  though  the 
state's  witness  could  not  positively  iden- 
tify it.  since  the  other  facts  and  circum- 
stances were  sufficient  to  take  to  the  jury 
the    question    whether    it    was    the    same 
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book  as  the  one  stolen.     Allen  v.  State, 
(Ala.  App.),  62  So.  971. 

On  a  prosecution  for  burglary,  it  was 
proper  to  permit  a  witness  to  testify  that 
certain  goods  carried  to  the  police  head- 
quarters were  the  goods  found  near  the 
door  of  the  burglarized  store.  Dupree 
V.  State,  43  So.  1004,  148  Ala.  620. 

On  a  trial  for  burglary  of  a  storehcuse, 
'  evidence  that  the  owner  of  the  premises 
showed  to  certain  persona  sampler  of 
goods  taken  therefrom,  and  that  sai'l  per- 
sons afterwards  found  goods  similar 
thereto  on  defendant's  premises,  wa;i  im- 
material on  the  question  of  the  identity 
of  the  goods  found  with  those  stolen. 
Crane  v.   State,  111   Ala.  45.  20  So.  B90. 

Identifying  Coins. — A  witness  may  be 
permitted  to  see  coins  found  on  defend- 
ant, for  the  purpose  of  identifying  them 
as  those  stolen;  it  being,  however,  for 
the  jury  to  say  whether  they  were  the 
ones  taken.  Russell  v.  State  (Ala.).  38 
So.  SSI. 

On  a  trial  for  the  burglary  of  a  house, 
and  the  stealing  therefrom  of  four  $10 
gold  pieces,  evidence  that  accused,  when 
arrested,  had  on  his  person  a  $5  gold 
piece,  and  that  about  that  time  he  handed 
ten  silver  dollars  to  a  person  with  him. 
to  hold,  is  admissible,  in  connection  with 
evidence  that  he  also  handed  a  $10  gold 
piece  with  the  silver,  and  had  opportuni- 
ties lo  change  the  pieces.  Hicks  V.  State. 
99  Ala.  169.  n  So.  357. 

§  as. Identity,   Presence,   and    Acts 

of  Accused. 

In  a  burglary  trial,  evidence  tciiding 
to  show  that  defendant,  when  arrested, 
had  on  a  shirt  different  from  the  one  he 
wore  the  day  before,  and  that  the  shirt 
found  in  defendant's  house  was  the 
worn  by  the  man  seen  in  the  laundry 
burglarized  the  night  before,  was  ad- 
missible to  identify  defendant  as  the  per- 
son seen  in  the  laundry,  and  to  contradict 
his  testimony  tending  to  show  that  it  was 
another  person.  Henderson  v.  State,  S5 
So.  437,  I  Ala.  App.  154. 

Acts  in  Connection  with  ConfesMon. 
Evidence    is    admissible,    in   a    trial    for 
burglary,  to   prove  acts   of   the   accused, 
performed  in  connection  with  confessions 
(which  were  ruled  out)   made  to  an 
Acer  who  had  him  in  custody,  and  who 
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promised  to  release  him  if  he  would 
point  out  where  he  got  the  property 
found  on  him.  Mountain  v.  State,  40  Ala. 
344. 

Connecting  Two  Persons  as  Accom- 
plices.— As  a  circumstance  tending  to 
show  that  defendant  and  one  indicted 
with  him  for  the  burglary  were  traveling 
and  acting  together  as  burglars,  testi- 
mony that  one  of  them  paid  the  hotel 
bill  of  both  is  admissible.  Russell  v. 
State  (Ala.),  38  So.  291. 

On  a  prosecution  for  burglary,  it  was 
proper  to  permit  the  state  to  show  that 
on  the  night  of  the  crime  defendant  and 
others  were  together  in  a  barroom,  and 
were  soon  thereafter  seen  together  in  an 
eating  house  near  the  bar;  the  evidence 
of  several  witnesses  tending  to  show 
that  the  burglary  was  committed,  or 
planned  and  committed,  by  such  persons. 
Dupree  v.  State,  42  So.  1004,  148  Ala. 
620. 

§    U.   —    Incritninating    Circumstances 
in  Oeneral. 

Evidence  that  a  certain  actress  played 
at  the  city  the  night  of  the  burglary  is 
made  relevant  by  evidence  that  the  per- 
sons whose  safe  was  blown  open  sold 
all  the  tickets  that  night,  and  that  de- 
fendant and  one  indicted  with  him  had 
said  that  they  bought  the  last  tickets 
that  night;  these  circumstances  tending 
to  show  that  these  men  were  together, 
and  they  probably  saw  the  safe  in  which 
the  money  was  kept.  Russell  v.  State 
(Ala.),  38  So.  291. 

Tracks. — On  the  trial  of  defendant  for 
burglary  of  a  railroad  car,  it  was  not 
error  to  allow  the  state  to  show  that 
tracks  of  a  man  were  found  on  the  ground 
near  the  car.  Leonard  *.  State,  43  So. 
314,  150  Ala.  89. 

At  a  trial  for  burglary  a  witness  was 
permitted,  against  defendant's  objection, 
to  testify  that  he  had  seen  two  pairs  of 
men's  shoes,  "number  nines,"  in  an  old 
uninhabited  house  about  three-quai  ters 
of  a  mile  from  defendant's  residence. 
Evidence  previously  given  tended  to 
identify  goods  found  in  this  old  house  as 
having  come  from  the  burglarized  Etor«- 
house,  and  a  valise  found  in  defendant's 
possession  was  shown  to  have  contained 
goods  of  like  kind.     It  also  appeared  that 
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defendant  and  another  who  was  suspected 
of  being  implicated  in  the  burgiary  both 
wore  a  No.  9  shoe,  and  that  on  the  m 
ing  after  the  burglary  tracks  of  two  . 
had  been  seen  in  the  public  road  going 
to  and  coming  from  the  burglarized 
storehouse.  Held,  that  the  evidence  ob- 
jected lo  was  relevant.  England  *.  State, 
89  Ala.  7C,  8  So.  146,  cited  in  note  in  12 
L,  R.  A.,  N.  S..  210. 

Articles  Found  Near  the  Crime— Pic- 
turea.— Evidence  of  the  finding  near  the 
safe  in  a  store,  the  morning  after  it  wa: 
broken  into  by  burglars,  of  two  picturei 
—the  negatives  of  two  men — which  wit 
nesKes  subsequently  testified  were  ihi 
photographs  of  defendant  and  his  co 
defendant,  is  admissible  as  a  circumstance 
Russell  V.  State  (Ala.),  38  So,  291, 

Same — Burglary  Tools.— As  tending  ti 
show  the  burglarious  intent  with  which 
parties  broke  into  a  store,  testimony  that 
the  next  morning  a  chisel,  hammer,  and 
a  drill,  which  was  an  attachment  to  a 
jimmy,  were  found  near  the  safe,  and 
that  they  were  not  there  before,  is  ad- 
missible. Russell  V.  State  (Ala.),  35  So. 
291. 

Flight — Leaving  Family  -Behind. — 
Where  defendant  was  charged  with  bur- 
glary of  a  railroad  car  and  there  was 
evidence  tending  to  show  his  flight  im- 
mediately after  the  discovery  of  the  stolen 
goods,  a  part  of  which  were  found  in  the 
mine  where  defendant  worked,  it  was 
competent  to  show  that  he  was  a  mar- 
ried man  and  did  not  carry  his  family 
away  with  him,  but  sent  tor  them  after 
he  had  left  the  county.    Leonard  v.  State, 

150   Ala.   89,   43   So.    214. 

Remarks  as  to  Property  Later  Stolen^— 
Evidence    that    on    the   afternoon    before 

the  burglary,  when  the  safe,  of  the  per- 
sons who  sold  the  tickets  for  the  theater 
was  robbed,  defendant  and  his  coindictee, 
while  in  the  adjoining  store,  said  to  the 
proprietor  that  they  had  just  bought  the 
last  tickets  for  the  play,  and  that  a  nice 
bunch  of  money  would  be  realized  from 
the  sale,  is  relevant,  as  tending  to  show 
that  they  were  informing  themselves  as 
to  the  location  and  surroundings  of  the 
premises,  and  that  the  amount  of  money 
particularly  attracted  their  notice.  Rus- 
sell V.  State  (Ala.),  38  So,  291, 


Refusal 


Allow     Unconstiti 


Search. — The  refusal  of  a  defeitdant 
charged  with  burglary  to  allow  his  house 

to  be  searched  without  a  warrant  for  that 
purpose,  being  the  assertion  of  a  con- 
stitutional   right,    can    not    be    construed 

therefore  inadmissible  in  evidence  against 
him.     Murdock  v.  State.  63  Ala.  567. 

g  37. Possession  by  Accused  of  Prop- 
erty Stolen. 

On  a  trial  for  the  burglary  of  a  store- 
house, where  the  proprietors  of  the  store 
have  identified  certain  articles  of  mer- 
chandise found  in  defendant's  possession 
as  having  been  taken  from  the  store,  the 
articles  themselves  are  admissible  in  evi- 
dence. Walker  v.  State,  97  Ala.  as,  12 
So.  83,  cited  in  note  in  12  L.  R.  A.,  N. 
S.,  211. 

Where,  in  a  prosecution  for  burglary, 
it  was  shown  that  defendant  worked  for 
prosecutrix,  that  flour  and  meat  were 
stolen  from  prosecutrix's  pantry  to 
which  defendant  had  access,  the  state 
was  entitled  to  show  that  on  the  day  fol- 
lowing the  night  of  the  larceny  defend- 
ant carried  goods  similar  to  those  stolen 
to  the  house  of  a  certain  woman  where 
the  goods  were  found,  and  to  show  the 
relation  existing  between  defendant  and 
the  woman.  Pointer  v.  State.  41  So.  929, 
148  Ala.  676. 

In  Connection  with  Other  Evidence — 
Concealing  Property. — In  a  prosecution 
for  burglary,  the  fact  that  a  watch  stolen 
from  the  store  burglarized  was  in  de- 
fendant's possession  in  another  State 
about  six  weeks  thereafter  was  admissi- 
ble, in  connection  with  evidence  that  de- 
fendant, when  found  with  the  watch,  had 
concealed  it  in  his  sleeve,  and  made  con- 
tradictory statements,  some  of  which 
were  necessarily  false,  as  to  how  he  ob- 
tained possession  thereof.  McCormick  v. 
State,  37  So.  377,  141  Ala.  7B.  cited  in 
note  in  12  L.  R.  A..  N.  S.,  220. 

Explaining  Possession. — One  found  in 
possession  of  a  watch  alleged  to  have 
been  taken  from  a  shop  by  the  breaking 
into  an  entering  the  same  with  intent 
to  steal,  may  explain  his  possession,  and 
explanation  may  go  to  the  jury,  with 
the    proof    of    possession.      Crawford    v. 
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State,  44  Ala.  45,  cited  in  note  in  13  L.  R. 
A..  N.  S..  215. 

It  being  proper  in  a  criminal  case  to 
admit  all  evidence  offered  by  defendant 
which  may  legitimately  throw  light  on 
the  question  of  who  committed  the  of- 
fense, and  the  only  testimony  connecting 
defendant  with  the  charge  of  entering  a 
dwelling  and  taking  a  pistol  therefrom 
being  that  of  the  owner's  son  that  when 
he  entered  the  house  he  found  defend- 
ant there,  defendant  was  entitled  to  show 
that  said  son  owed  L.  certain  money, 
that  he  promised  L.  to  get  his  father's 
pistol  and  give  it  to  him  in  payment  of 
the  debt,  and  that  on  the  morning  after 
the  burglary  he  did  give  said  pistol  to 
said  person.  Mason  v.  State,  45  So.  473, 
153  Ala.  46. 


5  88.. 


-  Matters  of  Defense. 


On  an  indictment  for  burglary,  where 
it  is  shown  that  a  valise,  part  of  the 
stolen  property,  was  found  in  defendant's 
house  shortly  afterwards,  and  there  is  ev- 
idence that  defendant  was  in  another 
state  at  the  time  of  the  burglary,  evi- 
dence is  competent  to  show  that  on  his 
return,  and  as  soon  as  he  discovered  the 
valise,  he  asked  his  wife,  "Whose  valise 
is  that,  and  how  came  it  here?"  Hender- 
son I/.  State,  70  Ala.  E3,  cited  in  Alabama, 
etc.,  R.  Co,  V.  Hawk,  72  Ala.  113,  118, 
cited  in  note  in  13  L.  R.  A.,  N.  S.,  319. 

Recent  Possession  of  Stolen  Property, 
and  DeclarationB  Explanatory  Thereof. — 
The  possession  of  stolen  goods,  or  other 
fruits  of  crime,  recently  after  the  com- 
mission cf  the  offense,  is  prima  facie 
guilty  possession;  yet,  if  the  accused, 
when  first  found  in  the  possession  of 
such  property,  and  before  he  has  had  an 
opportunity  to  fabricate  evidence  excul- 
patory of  himself,  gives  a  reasonable  and 
probable  account  of  the  manner  iti  which 
he  acquired  the  possession,  such  evi- 
dence should  always  be  allowed  to  go  to 
the  jury,  as  tending  to  rebut  the  pre- 
sumption of  guilt  which  might  otherwise 
arise.  "This  principle  has  not  always 
been  observed  in  the  past  decisions  of 
this  court— notably  in  the  case  of  Taylor 
V.  State,  43  Ala.  539;  and,  perhaps,  in 
Maynard  v.  State,  46  Ala.  85."  Hender- 
son V.  State,  70  Ala.  23,  cited  in  note  in 
13  L.  R.  A.,  N.  S.,  a04. 


S  S9.  Weight  and  SufBciency  of  Evidence. 

In   QeneraL 
§  30  (1)  Proof  of  Corpus  Delicti. 

On  a  prosecution  for  burglary,  the  cor- 
pus delicti  may  be  proved  by  circum- 
stantial   evidence.     Dupree   v.    State,    43 

So.    1004,   148  Ala.   620. 

S  30  (S>  Intent. 

To  constitute  the  offense  of  larceny 
from  a  dwelling  house,  etc.,  under  the 
statute,  to  punish  "every  person  who 
shall  enter  any  dwelling  house,"  etc.,  and 
commit  the  crime  of  larceny  therein,  the 
entry  must  be  made  with  the  intent  to 
larceny,  and,  if  made  against 
if  the  owner,  it  is  conclusive 
of  the  intent;  otherwise,  if  the  entry  is 
permissive.  State  v.  Chambers,  6  Ala. 
855. 

§  30  (3)  Identity    and    Value   of    Stolen 
Property. 

"There  was  evidence  tending  to  prove 
the  commission  of  the  burglary  alleged 
in  the  indictment  during  a  night  in  May, 
1911,  and  that  when  the  fact  was  discov- 
ered on  the  following  morning  there  was 
missing  from  the  store  of  Anthony,  which 
had  been  broken  into,  some  cigars  and 
and  eighteen  or  twenty  broken  boxes  of 
plug  tobacco.  There  was  also  evidence 
tending  to  prove  that  late  in  the  following 
night  the  appellant  and  one  West,  who 
was  joined  with  him  in  the  indictment, 
carried  to  the  store  of  one  Whatley  and 
sold  to  him  a  lot  of  tobacco  of  the  same 
kinds  as  that  which  was  missed  from  An- 
thony's store,  and  which  the  next  morn- 
ing was  found  at  Whatley's  store  by  two 
policemen,  who  went  there  with  a  search 
warrant,  and  who  delivered  to  Anthony 
some  of  the  tobacco  there  found  by  them. 
Anthony  testified  that  the  tobacco  which 
was  brought  back  to  him  by  the  police- 
men was  in  boxes  with  his  (Anthony's) 
name  on  them,  and  that  he  found  at 
Whatley's  store  some  cigars  with  his 
(Anthony's)  name  on  them.  Evidence  of 
such  circumstances  afforded  a  basis  for 
inference  that  the  tobacco,  in  the  sale  of 
which  to  Whatley  the  appellant  partici- 
pated, was  the  same,  or  a  part  of  the 
tobacco  which  had  disappeared  from  An- 
thony's store."  Cogbill  v.  State  (Ala. 
App.),  63  So.  406. 
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In  the  trial  of  one  charged  with  bur- 
glary in  breaking  and  entering  a  corn- 
crib,  and  taking  corn  therefrom,  it  is 
not  error  to  charge  the  jury  that  they 
may  conclude  that  the  corn  was  of  value 
if  the  proof  shows  that  it  was  used  for 
feeding  purposes.  Miller  v.  Slate,  77 
Ma.  41. 

§  SI.  Effect  of  Posuuion  of  Prop- 
erty Stolen. 

See    ante,    "Presumptions    and    Burden 
of  Proof,"  §  30. 
§  31   (1)  In  GeneraL 

On  a  trial  for  burglary,  it  is  not  error 
to  refuse  a  charge  that  proof  of  the  re- 
cent and  unexplained  possession  by  the 
defendant  of  goods  stolen  from  the  store 
at  the  time  of  the  burglary  raised  a  pre- 
sumption that  the  defendant  stole  the 
goods,  but  not  that  he  had  committed 
the  burglary.  Neal  -.:  State,  53  Ala.  465, 
cited  in  note  in  12  L.  R.  .\.,  N.  S.,  Sl». 

Sufficiency  for  Conviction,— The  recent 
and  unexplained  possession  by  the  de- 
fendant, of  goods  stoien  from  a  house  at 
the  time  it  was  burglariously  entered,  is 
evidence  upon  which  the  jury  may  con- 
vict of  burglary.  Neal  v.  State,  S3  Ala. 
465,  46e. 

Necessity  of  Proof  of  Corpus  Delicti. 
— To  make  the  possession  of  goods  evi- 
dence against  a  person  charged  with 
stealing  them,  the  larceny  must  be 
proved.  Fuller  v.  State,  48  Ala.  273, 
cited   in   note   in   12   L.   R.   A.,   N.   S.,   199. 

To  make  the  possession  of  goods  evi- 
dence against  a  person  charged  with  bur- 
glary, the  burglary  must  be  proved. 
Fuller  V.  Stale,  48  Ala.  273. 

Sufficiency  to  Prove  Corpus  Delicti. 
— In  the  trial  of  one  for  burglary,  evi- 
dence that  two  hides  were  stolen,  and 
evidence  tending  to  show  that  defendant 
had  the  two  stolen  hides  in  his  posses- 
sion shortly  after  the  burglary,  was  suf- 
ficient, if  believed,  to  establish  the  corpus 
delicti.     Key   v.    State,   4    Ala.    App.    76, 

58    So.    946. 

Possession  of  goods  stolen  from  a 
house,  a  short  time  after  the  theft,  is 
competent  evidence  of  the  theft,  if  this 
possession  is  not  shown  to  be  innocent, 
and  if  the  theft  was  connected  with  a 
burglary,  it  is  also  competent  evidence, 
SO  far  as  it  goes,  of  the  burglary  also. 


Murray  v.  State,  48  Ala.  675,  cited  in 
note  in  13  L.  R.  A.,  N.  S..  209. 

PoBseuion  Must  Be  of  Goods  St<den 
Recently, — Possession  of  stolen  goods 
by  the  accused,  even  though  unex- 
plained and  exclusive,  does  not  au- 
thorize the  inference  of  his  complicity 
in  the  burglary  charged,  unless  it  is  also 
recent,  or  soon  after  the  commission  of 
the  offense  1  and  while  the  word  recent, 
in  this  connection,  is  not  capable  of  any 
exact  definition,  but  varies,  within  a  cer- 
tain range,  with  the  conditions  of  each 
particular  case,  and  though  there  may 
be  cases  in  which  the  court  may,  as  mat- 
ter of  law,  pronounce  the  possession  re- 
cent; yet  the  question  is  usually  one  of 
fact  for  the  determination  of  the  jury, 
and  a  charge  which  ignores  it,  or  with- 
draws it  from  their  consideration,  is  er- 
roneous. White  V.  State,  72  Ala.  195. 
cited  in  note  in  12  L.  R.  A.,  N.  S.,  204. 

Sufficiency  of  Possession  by  Two  Per 
sons  of  Property  to  Establish  Confeder- 
acy.— Evidence  that  defendant  and  D, 
sat  together  in  a  car  on  a  train  coming 
from  the  city  where  the  burglary  had 
been  committed  the  night  before,  and 
separated  when  arriving  at  a  certain  sta- 
tion, and  that  articles  corresponding  to 
those  stolen  were  found  on  one  of  them, 
and  burglar's  tools  were  found  on  the 
other,  is  pertinent  to  show  that  they 
were  confederates  in  committing  the  bur- 
glary. Russell  V.  State  (Ala.),  38  Sa 
291,  cited  in  note  in  12  L.  R.  A.,  N.  S., 
330. 

§  31  (2)  E^ect  of  Possession  Not  Ex- 
clusive. 
On  prosecution  of  a  man  and  wife  for 
burglary,  evidence  that  some  of  the  stolen 
property  was  found  thirteen  months 
after  the  burglary  in  the  possession  of 
the  wife,  the  husband  being  then  in  jail 
on  another  charge,  was  evidence  to  go 
to  the  jury;  it  further  appearing  that  on 
a  search  of  the  house,  just  prior  to  the 
husband's  arrest  on  such  other  charge, 
none  of  the  stolen  property  was  found. 
Randolph  V.  State,  lOD  Ala.  139,  14  So. 
792. 

§  31  (3)  Effect  of  Possession  Accompa- 
nied b;  Other  Evidence. 
The    rule    that   while    the    unexplained 
possession  of  recently  stolen  goods  does 
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not,  as  a  matter  of  taw,  raise  a  presump- 
tion of  guilt,  yet,  if  the  evidence  beyond 
a  reasonable  doubt  establishes  a  larceny 
accomplished  by  burglary,  the  unex- 
plained recent  possession  by  the  defend- 
ant of  the  stolen  goods  is  a  (act  from 
which  the  jury  may  conclude  that  the 
person  in  whose  possession  they  were 
found  committed  the  burglary.  Key  v. 
State,  4  Ala.  App.  76,  58  So.  948. 

"The  recent  possession  of  stolen 
goods,  without  an  explanation  of  such 
possession,  necessarily  implies  a  connec- 
tion with  the  felonious  taking.  And 
such  talcing  must  be  referred  to  the  de- 
posit where  the  owner  left  his  goods. 
If  these  were  left  in  a  house,  and  the 
house  is  found  broken  into  and  entered 
and  the  goods  taken  away,  and  the  goods, 
or  a  portion  of  them,  found  with  accused 
and  concealed,  this  connects  his  posses- 
sion with  all  the  facts  that  reasonably 
lead  back  to  the  original  taking.  Then, 
if  there  was  no  other  testimony  in  favor 
of  the  accused  except  the  possession  of 
the  goods  after  the  house  had  been 
found  broken  and  entered,  he  might  be 
convicted  upon  such  testimony  alone." 
Wicks  V.  State,  44  Ala.  398,  401. 
§  88.  Trial 
§  M.  Queatioiu  for  Juiy. 

Under  an  indictment  for  burglary,  in 
breaking  and  entering  a  "cotton  house" 
with  intent  to  steal,  the  prisoner  being 
identified  as  the  guilty  agent  by  his 
shoes,  which  fitted  tracks  found  lead- 
ing from  the  cotton  house  to  a  neigh- 
boring gin  house,  and  thence  to  the 
house  where  he  lived;  and  the  evidence 
being  conflicting  as  to  whether  any  of 
the  cotton  found  in  -the  gin  house  was 
the  stolen  cotton  of  the  prosecutor — a 
charge  which  instructs  ihe  jury,  "that 
whether  the  cotton  went  to  said  gin 
house  or  not,  was  a  question  not  neces- 
sary to  be  considered  by  ihem."  is  not 
an  invasion  of  the  province  of  the  jury, 
nor  otherwise  objectionable.  Walker  v. 
State,  49   Ala.   393,   399. 

§  S4.  —  InstnictioDS. 
§  S4  (1)  In  General. 

On  a  trial  for  burglary,  an  instruction 
that  the  jury  may  consider  the  fact  that 
defendant    voluntarily    tried    his    feet    in 


tracks  said  to  be  his,  as  a' circumstance 
in  his  favor,  is  properly  refused,  as  de- 
fendant can  not  make  evidence  for  him- 
self. Potter  V.  State,  93  Ala.  37,  9  So, 
403. 

Where  there  is  evidence  that  defend- 
ant had  a  defective  foot,  and  that  tracks 
made  by  the  burglar  showed  a  similar  de- 
formity, an  instruction  that  the  jury  could 
not  find  defendant  guilty  from  this  fact 
alone  is  properly  refused,  as  it  singles  out 
one  criminating  circumstance,  thus  tend- 
ing to  mislead  and  confuse  the  jury,  and 
necessitating  an  explanatory  charge. 
Cooper  V.  State,  88  Ala.  107,  7  So.  47. 

As  to  Degree  of  Proof. — In  a. prosecu- 
tion for  burglary,  defendant's  request  to 
charge  the  jury  that,  "unless  the  evidence 
against  the  prisoner  should  be  such  as  to 
exclude,  to  a  moral  certainty,  every  hy- 
pothesis but  that  of  his  guilt  of  the  of- 
fense imputed  to  him,  they  must  find  him 
not  guilty,"  should  be  given.  Riley  v. 
State,  88  Ala.  193,  7  So.  149. 

Defendant's  requested  charge  on  a  pros- 
ecution for  burglary  that,  no  matter  how 
strong  the  circumstances,  if  they  can  be 
reconciled  with  the  theory  that  another 
than  defendant  committed  the  crime,  he 
should  be  acquitted,  is  properly  refused, 
as  ignoring  the  reasonableness  of  the 
other  theory  suggested,  and  the  fact  that 
his  coindictee  might  be  found  to  have 
actually  committed  the  oflense,  while  he 
was  so  connected  with  him  therein  as 
to  be  equally  guilty.  Russell  v.  State 
(Ala.),  38  So.  291. 

Argumentative  Instructions. — On  a 
trial  for  burglary,  a  requested  charge, 
that  "the  jury  may  look  to  the  fact  that 
the  defendant  worked  with  Mr.  Black 
[the  owner  of  the  house  entered]  after 
this  alleged  offense,  to  see  whether  or 
not  this  shows  guilty  conscience  on  his 
part,  and,  if  they  think  it  tends  to  show 
innocence  on  his  part,  then  they  ought 
to  consider  such  evidence,  and  give  the 
defendant  the  benefit  of  all  proper  in- 
ferences," is  properly  refused,  as  being 
merely  argumentative.  Riley  v.  State, 
88  Ala.  188,  7  So.  104. 

As  to  Possession  of  Burglar's  Tools. 
— On  trial  of  one  indicted  under  Code 
1886,  §  3788,  providing  that  "any  person 
who  has  in  bis  possession  any  implement 
designed   and  intended   to 
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aid  in  the  commission  of  burglary  or 
larceny  in  this  state,  or  elsewhere,"  is 
guilty  of  a  misdemeanor,  it  is  proper  to 
refuse  to  charge  that,  in  order  to  con- 
vict, it  must  appear  that  the  implements 
found  in  defendant's  possession  "were 
designed  and  intended  to  aid  in  the  com- 
mission of  burglary  or  larceny  In  this 
State,"  as  the  place  where  the  implements 
are  Intended  to  be  used  is  not  a  constit- 
uent part  of  ihe  offense.  Davis  v.  Slate, 
87  Ala.  10,  6  So.  266. 
§  34  (2)  As  to  Intent. 

A  charge  that  the  intent  to  steal  must 
have  existed  "before,  and  not  after,"  ac- 
cused entered  the  house,  is  properly  re- 
fused. Jackson  v.  State,  102  Ala.  167,  15 
So.  344. 

In  a  prosecution  for  breaking  and  en- 
tering a  dwelling  with  intent  to  commit 
rape,  a  charge  to  the  effect  that  if  the 
defendant  broke  into  and  entered  the 
house  with  intent  to  gratify  his  passion 
upon  the  person  of  a  female,  "either  by 
force  or  by  surprise,  and  against  her  con- 
sent," he  was  guilty  as  charged,  was  er- 
roneous, as  authorizing  a  conviction  with- 
out proof  of  force.  McNair  v.  State.  53 
Ala.  453. 

g  U  (3)  As  to  Pouesaion  of  Stolen  Prop- 
erty. 

A  requested  charge,  "While  the  law  is 
that  the  recent  possession  of  stolen  goods, 
if  unexplained,  may  justify  a  conviction. 
yet  if  defendant  has  explained  his  posses- 
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tion  of  the  jury,  and  if,  upon  a  fair  con- 
sideration of  all  the  evidence,  the  jury 
have  a  reasonable  doubt,  growing  out  of 
any  part  of  the  evidence,  as  to  defend- 
ant's guilt,  the  jury  must  acquit  him," 
not  only  correctly  stales  the  law  In  re- 
spect of  possession  and  explanation 
thereof,  but  does  not  authorize  acquittal 
on  a  reasonable  douht  resting  on  a  part 
of  the  evidence,  only,  requested.  Hale  i'. 
State,  2a  So.  236.  122  Ala.  85. 

On  a  prosecution  for  burglary,  an  in- 
struction "that,  if  the  jury  believe  the  evi- 
dence, they  must  find  the  defendant 
guilty,"  is  improper  when  the  only  evi- 
dence of  guilt  is  a  presumption  founded 
wholly  on  the  possession  by  accused  of 
goods  stolen  from  the  burglarized  build- 
ing.    Crawford  v.  State,  44  Ala.  45,  cited 


in  White  V.  State,  72  Ala.  195.  200;  Amos 
V.  State,  73  Ala.  498,  502;  Dodson  v.  State, 
86  Ala.  GO,  S  So.  485. 

A  requested  charge,  on  a  trial  under  an 
indictment  charging  the  breaking  into  and 
entering  a  store  with  intent  to  steal,  that, 
even  if  defendant  was  found  in  posses- 
sion of  the  stolen  goods,  yel  if  the  jury 
had  a  reasonable  doubt  as  to  whether  he 
stole  them,  or  as  to  whether  he  broke 
and  entered  with  the  intent  to  steal,  Ihey 
should  acquit,  is  erroneous,  as  requiring 
an  acquittal  of  burglary  on  a  reasonable 
doubt  of  the  actual  stealing.  Hale  v. 
State,  26  So.  236,  122  Ala.  85. 

InstnictionB  Calculated  to  Obscure  Ef- 
fect of  Other  Evidence. — Where,  in  a 
prosecution  for  burglary,  a  watch  taken 
from  the  store  burglarized  was  found  in 
defendant's  possession,  and  he  attempted 
to  conceal  it.  and  made  inconsistent  State- 
ments concerning  it,  requested  instruc- 
tions calculated  to  unduly  obscure  and 
avoid  the  effect  of  such  concealment  and 
defendant's  inconsistent  statements  were 
properly  refused.  McCormick  v.  State,  37 
So.  377,  141  Ala.  75. 

A  requested  charge  as  to  the  effect  of 
mere  possession  of  stolen  goods,  without 
other  evidence  of  guilt,  is  improper,  where 
there  is  other  evidence  tending  to  prove 
defendant's  guilt.  Hicks  v.  State,  99  Ala. 
169,  13  So.  37S,  cited  in  note  in  12  L.  R. 
A.,  N.  S.,  210. 

ConfuBing  and  Misleading  InstmctioDs. 
— Evidence  of  unexplained  possession  of 
stolen  property  soon  after  a  burglary  is 
admissible  and  it  is  error  to  charge  that, 
while  such  possession  is  prima  facie  evi- 
dence of  larceny,  yet,  even  if  defendant 
had  the  stolen  money,  he  could  not  be 
convicted,  unless  the  evidence  convinced 
the  jury,  "to  the  exclusion  of  every  rea- 
sonable hypothesis  other  than  that  the 
defendant  broke  and  entered  the  dwelling 
house  with  the  intent  to  steal,"  as  such 
charge  is  confusing  and  misleading.  Dod- 
son V.  State,  S6  Ala.  60,  5  So.  485,  cited  in 
note  in  12  L.  R.  A.,  N.  S.,  200. 

$  S4  (4)  As  to  Explanation  of  Posaes- 
sion. 
Upon  an  indictment  for  breaking  into 
a  dwelling  and  stealing  goods,  the  evi- 
dence showed  that  the  premises  had  been 
broken  into,  and  certain  goods  removed. 
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which  were  afterwards  found  in  the  de- 
fendant's possession;  that  the  defendant, 
after  his  arrest,  made  contradictory  state- 
ments as  to  the  means  by  which  he  ac- 
quired the  goods,  and  on  the  trial  he  tes- 
tifled  that  he  bought  them  from  a  man 
whom  he  did  not  know,  nor  did  he  know 
where  such  person  got  them.  The  de- 
fendant thereupon  asked  the  court 
charge:  "If  the  jury  believe  all  the 
dence  in  the  case,  they  must  acquit 
defendant."  Held,  that  such  charge 
properly  refused.  Ross  v.  State,  83  Ala. 
as,  2  So.  139,  cited  in  note  in  IS  L.  R.  A., 
N.  S.,  304. 

§  35. Verdict. 

Though  the  several  counts  in  an  in- 
dictment for  burglary  charge  the  owner- 
ship of  the  premises  burglarized  and  the 


things  stolen  in  different  persons,  yet, 
where  they  manifestly  relate  to  a  single 
burglary,  a  general  verdict  is  sufltcient. 
Towns  V.  State,  ill  Ala.  l,  so  So.  598. 

A  verdict  finding  the  accused  "guilty 
of  burglary"  is  sufficient  as  a  general  ver- 
dict, and  is  not  vitiated  by  the  addition 
of  the  words,  "and  we  find  that  the  of- 
fense was  committed  since  the  1st  day 
of  June,  1806,  by  agreement  of  counsel," 
the  reason  of  this  addition  being  that  a 
new  penal  code  went  into  operation  on 
that  day.    Mountain  v.  State,  40  Ala.  344, 

§  36.  Sentence  and  Poniahment. 

Where  there  is  a  conviction  of  both 
burglary  and  grand  larceny,  charged  in 
the  same  count,  but  one  punishment 
should  be  awarded.  Bell  v.  State,  48  Ala. 
684. 


Burial. 

See  the  titles  CEMETERIES;  DEAD  BODIES.    As  to  liability  of  estates  for  burial 
expenses,  see  the  title  EXECUTORS  AND  ADMINISTRATORS. 


Burying  Ground*. 

See  the  title  CEMETERIES.     See  also,  the  title  PERPETUITIES. 


Busineu. 

As  to  business  hours,  see  the  title  BILLS  AND  NOTES.  As  to  power  of  infants 
and  married  women  to  carry  on  business,  see  the  titles  HUSBAND  AND  WIFE; 
INFANTS.  As  to  restraining  injuries  to  or  interference  with  business,  see  the  title 
INJUNCTION. 


Buyer  and  Seller. 

See  the  titles  SALES;  VENDOR  AND  PURCHASER. 

By>Laws. 

See  the  titles  BANKS  AND  BANKING;  CORPORATIONS:  and  similar  titles.    See, 
also,  the  title  MUNICIPAL  CORPORATIONS. 

By-Standen. 

See  the  titles  JURY;  NEW  TRIAL. 
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Calendar. 

S«  the  titles  CRIMINAL  LAW;  JUSTICES  OF  THE  PEACE.*   As  to  hearing  of 
civil  cases  on  appeals  or  writs  of  error,  see  the  title  APPEAL  AND  ERROR.. 


Calb. 

See  the  title  BOUNDARIES.    As  to  calls  on  unpaid  stock  subscriptio 
CORPORATIONS. 


CANCELLATION  OF  INSTRUMENTS. 

I.  Bi^ht  of  Action  and  Defenses. 

§     1.  Right  to  Cancellation. 

§     2.  In  General. 

§     3.  Invalidity  of  Instrument. 

§     4.  Unconscionableness,    Improvidence,   or   Hardship. 

§     5.  Performance  or  Discharge  of  Obligation. 

§     6,  Executed  Contracts. 

§     7.  Injury  Sustained  or  Anticipated. 

§     8.  Adequate  Remedy  at  Law. 

§    9. In  General. 

§  10.  Void  Instruments. 

§  IL  Defense  to  Action  on  Instrument, 

§  12. Recovery  of  Consideration  or  of  Property  Conveyed. 

§  13.  Recovery  of  Damages. 

§  14.  Insolvency  of  Defendant. 

§  IS.  Ratification. 

§  16.  Estoppel  or  Waiver. 

§  17.  Conditions  Precedent. 

§  18.  In  General. 

§  19.  Performance  by  Plaintiff. 

§  20.  Notice  and  Demand. 

§  21.  Restoration  of  Former  Status  of  Parties. 

§  22.  Restoration  of  Consideration  or  Benefit. 

§  22  (I)   In  General. 

§  22  (2)  Consideration  for  Deed  or  Mortgage. 

§  22  (3)  Contracts  of  Sale  of  Land. 
§  23,  Persons  Entitled  to  Cancellation. 

§  24.  In  General. 

§  25.  Persons  as  to  Whom  Instruments  May  Be  Cancelled, 

§  26.  In  Genera!. 

§  27.  Bona  Fide  Purchasers. 

n.  Proceedings  and  Selief. 
§  28.  Form  of  Remedy. 
§  29.  Limitations  and  Laches. 
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§  29  (1)  Laches  in  General. 

§  29  (2)  Accrual  of  Cause  of  Action. 

§  29  (3)   Excuse  for  Delay. 

§  29  (4)   Statutory  Limitations. 
§  30.  Parties. 

§  30  (1)   In  General. 

§  30  (2)  Parties  Plaintiff. 

§  30  (3)  Parties  Defendant. 
§  31.  Pleading. 
§  32.  Bill,  Complaint,  or  Petition. 

§  32  (1)  In  General. 

§  32  (2)  Excuse  for  Laches. 

§  32  (3)  Setting  Out,  and  Description  of  Instrument. 

§  32  (4)  Offer  to  Restore  Consideration  or  Benefits. 

§  32  (5)  Averment  of   Ground  of  Cancellation  in  General. 

§  32  (6)  Fraud  in  General. 

§  32  (7)   Incapacity,  Duress,  and  Undue  Influence, 

§  33.  Plea  or  Answer. 

§  34.  Amended  and  Supplemental  Pleadings. 

§  35.  Issues,  Proof,  and  Variance. 

§  36.  Evidence. 

§  37.  Presumptions  and  Burden  of  Proof. 

§  38.  Admissibility. 

§  39.  Weight  and  Sufficiency, 

§  40.  Trial  or  Hearing. 

§  41.  Conduct  in  General. 

§  42.  Relief  Awarded. 

§  43.  In  General. 

§  44.  Cancellation,   Surrender,   or  Reconveyance. 

§  45.  Alternative,   Additional,   or    Incidental   Equitable   Relief. 

§  46.  Recovery  of  Consideration  or  of  Damages. 

§  47.  Relief  to  Defendant. 

§  48.  Judgment  or  Decree  and  Enforcement  Thereof. 
§  49.  Costs. 

Cross  References. 
See   the   titles    ALTERATION    OF    INSTRUMENTS;    BILLS    AND    NOTES; 
BONDS;    CONTRACTS;    DEEDS;    EQUITY;    FRAUD;    FRAUDULENT    CON- 
VEYANCES;     MORTGAGES;      PARTIES;     REFORMATION     OF     INSTRU- 
MENTS;   WILLS. 


I.     RIGHT     OP     ACTION    AND    DE- 
FENSES. 
§  1.  Right  to  Cancellation. 

§  S. In  General. 

Chancery  has  not  the  power  arbitrarily 
to  annul  or  rescind  contracts  to  admin- 
ister justice,  but  is  bound   by  rules  and 


Sadler 


.  Robin 


"When  the  remedy  for  recovery  of 
damages  at  law  is  inadequate,  equity  may 
decree  the  cancellation  oi  a  contract,  at 
the  issuance  of  a  party  who  has  substan- 
tially complied  with  it.  for  its  nonper- 
formance by  the  other  party,  and  where 
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the  parties  can  be  placed  substatitiaUy  in 
statu  quo."  Ferris  v,  Hoagland,  121  Ala. 
S40,  35  So.  834,  836. 

Where  couniy  warrants  are  issued  for 
the  cost  of  building  a  bridge,  the  con- 
tractors guaranteeing  to  build  it  in  a 
workmanlike  manner,  wbere  the  bridge 
collapsed  a  year  after  its  building  on  ac- 
count of  unworkmanlike  manner  of  lis 
construction,  the  couniy  may 
suit  in  equity  to  cancel  the 
recover  the  money  paid  on  the  contract. 
Converse   Bridge  Co.  v.  Geneva  County, 

53    So.   196,   168  Ala.  433. 

Cancellation  and  Refusal  to  Enforce. — 

"There  is  a  marked  distinction  between 
rescinding  a  contract  and  refusing  to  en- 
force one.  and  it  is  well  settled,  that  a 
court  of  equity  may  refuse  to  rescind  a 
contract,  when  it  would  not  specially  en- 
force it.  Beck  V.  Simmons,  7  AJa.  71; 
Seymour  v.  Leiancy,  3  Cow.  530,  15  Am. 
Dec.  370;  Jackson  -v.  Ashton.  11  Pet.  248, 
9  L,  Ed.  698."  Parks  v.  Brooks.  16  Ala. 
62B,  540. 

Cancellation  of  Deed  Including  Land 
by  Mistake  in  Transfer. — After  the  death 
of  the  vendor,  leaving  infant  heirs,  the 
purchaser  may  come  into  equity,  to  have 
his  deed  reformed  and  canceled,  as  to  a 
tract  of  land  to  which  the  vendor  had 
no  title,  and  which  was  included  in  the 
deed  by  mistake.  Williams  v.  Mitchell, 
30  .-Ma.  299,  310. 

Cancellation  by  Fraud, — Equity  has  ju- 
risdiction to  cancel  a  contract  procured 
by  fraud.  Andrews  v.  Frierson,  33  So.  6, 
134  Ala.  esG. 

Same — Misrepresentation.— A  misrepre- 
sentation by  the  vendor,  in  regard  to  a 
material  fact,  which  operated  as  an  in- 
ducement to  the  purchaser,  upon  which 
the  purchaser  had  a  right  to  rely,  and  by 
which  he  was  actually  deceived  and  in- 
jured, is  a  fraud,  and  confers  upon  the 
purchaser  the  right  to  avoid  the  con- 
tract, whether  executed  or  executory. 
Foster  V.   Gressett,  29  Ala.  393.  397. 

"Where  the  vendor  of  land  represented 
to  a  person  who  afterwards  became  the 
purchaser,  that  an  open  unmarked  line 
would  so  run  as  to  include  a  field  of 
forty  acres  of  rich  bottom  land  on  an 
adjoining  tract,  worth  more  than  the 
residue  of  the  land  proposed  to  be  sold; 
this  representation  of  the  vendor,  which 


was  an  inducement  to  the  purchase,  was 
false,  and  he  was  60  informed  before  he 
made  it:  Held,  that  this  was  such  a  mis- 
representation of  a  material  fact,  as 
would  authorize  a  court  of  chancery  to 
rescind  the  contract.  Camp  v.  Camp,  2 
Ala.  632,  63S;  Elliott  v,  Boaz,  9  Ala.  772, 
779. 

"While  a  court  of  equity  will  rescind  a 
contract  procured  by  a  misrepresentation 
by  the  vendor  of  land  relating  to  the  sub- 
ject matter  of  the  contract,  and  consti- 
tuting an  inducement  to  the  purchaser, 
upon  which  he  had  a  right  to  rely,  and 
did  rely,  and  by  which  he  was  actually 
deceived  and  injured,  the  representation 
must  be  the  affirmation  of  a  fact,  in  con- 
tradistinction of  a  mere  expression  of 
opinion."  Lockwood  V.  Fitts,  90  Ala,  ISO, 
7  So.  467. 

Undue  Influence. — Where  one  claiming 
as  devisee  seeks  to  recover  the  land  from 
one  in  possession  under  a  deed  from 
testator  subsequent  to  the  will,  a  bill  al- 
leging that  the  deed  was  procured  by 
undue  influence,  and  praying  that  it  be 
canceled  on  that  ground,  presents 
grounds  for  equitable  relief.  Letohatchie 
Baptist  Church  v.  Bullock,  32  So.  58,  133 
Ala.  548. 

Mistake  or  Fraud  as  Necessary 
Grounds. — h  bill  which  averred  that  a 
deed  was  executed  in  order  to  get  the 
tenant  of  the  grantor  to  vacate  the  prop- 
erty, and  that  the  grantee  promised  to 
destroy  the  deed  within  a  year,  but  had 
not  done  so,  and  asking  its  cancellation, 
but  which  did  not  allege  any  mistake  of 
fact  or  fraudulent  intent  on  the  part  of 
the  grantee,  was  properly  dismissed. 
Stacey  v.  Walter,  28  So.  89,  1S5  Ala-  291. 

Reudence  of  Defendant  in  Another 
SUte.— A  court  of  equity  will  not  re- 
scind a  contract  where  the  vendor,  al- 
though unable  to  make  title,  is  perfectly 
solvent,  andihas  been  guilty  of  no  fraud, 
on  the  ground  that  he  is  a  resident  of  an- 
other state,  when  it  is  shown  that  he  was 
such  at  the  time  of  the  contract,  and  has 
so  continued  ever  since.  Parks  v. 
Brooks,  16  Ala.  529,  cited  in  Magee  v. 
McMillan,  30  Ala.  431. 

Mortgage  for  Loan  of  Confederate 
State  Bonds. — A  mortgage  will  not  be 
cancelled,  nor  declared  void,  because  its 
consideration  was  a  loan  of  Confederate 
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States  bonds.     Micou  v.  Ashurst,  5S  Ala. 

607. 

§  3.  Invalidity  of  Instnunent 

Equity  has  general  jurisdiction  to  can- 
cel void  instruments  affecting  title  to 
realty  which  do  not  appear  on  their  face 
to  be  void.  Smith  v.  Roney  (Ala.).  68 
So.  753. 

Equity  will  not  take  jurisdiction  to  can- 
cel a  deed  merely  on  the  ground  that  it 
is  uncertain,  Hawthorne  v.  Jenkins 
(Ala.),  62  So.  SOS. 

That  respondent,  by  intentionally  de- 
ceiving complainant  by  promises  not  in- 
tended to  be  kept,  induced  him  to  exe- 
cute a  deed  which  he  thought  to  be  a 
mortgage,  pursuant  to  respondent's  in- 
tention to  defraud  complainant,  and  that 
respondent  afterwards  mortgaged  the 
land  for  a  pre-existing  debt  to  correspond- 
ent, who  purchased  under  foreclosure, 
that  correspondent  demands  possession, 
and  that  complainant  offers  to  do  equity 
by  paying  any  charge  upon  the  land,  the 
lifting  of  which  may  be  necessary  to  the 
relief  prayed,  entitles  complainant  to  a 
cancellation  of  the  several  instruments. 
Gewin  v.  Shields,  52  So.  B87,  167  Ala.  593. 

§  4.  _  Unconscionableneas,  Improvi- 
dence, or  Hardship. 
In  the  absence  of  equities,  the  courts 
will  not  relieve  a  party  from  the  hard- 
ships of  an  improvident  contract.  Shel- 
don V.  Birmingham  Building  &  Loan 
Ass'n,  25  So.  820.  121  Ala.  379. 

$  B.  Performance  or  Discharge  of 

OUigation. 
Where  a  bill  to  cancel  a  mortgage  made 
by  complainant's  intestate  avers  full  pay- 
ment of  the  mortgage,  and  offering  to 
do  equity  by  payment  of  what  may  be 
found  due  on  the  mortgage,  and  by  sub- 
mission to  such  decree  as  the  court  may 
render,  the  averments  will  authorize  re- 
lief as  against  the  mortgage.  Hartley  v. 
Matthews,  96  Ala.  224,  11  So.  4S2. 

5  «. Executed  Contracta. 

Bill  to  Set  Aside  Executed  Contract. 
—See  post,   "In    General."  §  32    (i). 

A  contract,  even  though  executed,  may 
be  canceled  for  fraud.  Foster  v.  Gres- 
sett,  39  Ala.  393;  Baker  v.  Maxwell,  99 
Ala.  568,  14  So.  46B. 


A  bill  to  rescind  a  contract  whereby 
plaintiffs  conveyed  to  defendant  certain 
land  in  consideration  of  the  transfer  to 
them  of  certain  chattel  and  ^eal-estate 
mortgages,  on  the  ground  of  fraudulent 
representations  of  defendant  as  to  the  ti- 
tle of  the  mortgagors  to  the  mortgaged 
land,  and  the  existence  at  the  time  of  the 
mortgaged  chattels,  is  not  bad  because 
it  shows  that  the  contract  is  wholly  ex- 
ecuted. Baker  v.  Maxwell,  99  Ala.  SS8, 
14   So.   408. 

§  7, Injury  Sustained  or  Anticipated. 

A  contract  can  not  be  avoided  for 
fraudulent  representations  unless  damage 
is  shown.  Bomar  v.  Rosser,  31  So.  430, 
131  Ala.  215. 

§  8.  Adequate  Remedy  at  Law. 
§  9. In  General. 

"The  test  is,  not  that  he  has  a  rem- 
edy at  law,  but  whether  or  not  the  rem- 
edy will  be  adequate  and  complete,  or 
that  he  will  not  be  subjected  to  vexatious 
litigation  at  a  distance  of  time.  Merritt 
V.  Ehram.  116  Ala.  278,  28  So.  S14." 
Southern  States,  etc.,' Ins.  Co.  v.  Wheat- 
ley,  173  Ala.  101,  55  So.  620,  621. 

It  is  the  office  of  chancery  to  inter- 
pose, to  cancel  an  instrument,  when  the 
law  is  unintentionally  harsh,  by  the  ap- 
plication of  general  principles  to  par- 
ticular cases;  or  where  the  law  forums, 
by  reason  of  their  rules  of  procedure,  are 
so  restricted  in  the  dispensation  of  jus- 
tice as  not  to  embrace  within  their  reach 
particular  cases,  because  of  the  complex- 
ity of  facts  or  the  peculiarity  of  the  rem- 
edy. Sadler  v.  Robinson,  2  Stew.  520, 
533. 

As  a  rule  equity  will  refuse  to  enter- 
tain bills  to  cancel  instruments  affecting 
title  to  realty,  where  complainant  is  not 
in  possession  of  the  land,  since  complain- 
ant in  such  case  has  an  adequate  legal 
remedy.  Smith  v.  Roney  (Ala.),  62  So. 
753. 

A  wife,  whose  husband  sells  land  for 
which  she  has  paid  in  part,  and  whose 
claim  is  a  lien  on  the  land,  is  not  enti- 
tled to  have  the  sale  canceled,  without 
showing  that  she  can  not  obtain  full  re- 
lief out  of  its  proceeds.  Shelby  v.  Tardy, 
84  Ala.  327,  4  So.  376. 

The  fact  that  a  grantee,  when  he  ob- 
tained the  deed,  did  not  intend  to  carry 
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out  the  obligation  therein  expressed,  of 
caring  for  the  grantor  during  life,  and 
of  making  improvements  on  the  land, 
which  was  the  consideration  for  the 
deed,  is  not  ground  for  canceling  the 
deed,  since  ihe  grantor  has  an  adequate 
remedy  upon  the  obligation.     Gardner  v. 

Knight,   27    So.   298,    124   Ala.   373. 

A  deed  conveying  land  in  considera- 
tion of  an  agreement  to  support  the 
grantor  can  not  be  canceled  for  breach 
of  the  undertaking,  the  remedy  being  by 
an  action  on  the  undertaking.  Gardner 
.-.  Knight,  27  So.  298,  124  Ala.  273. 

In  Cases  of  t^'raud. — Equity  has  juris- 
diction to  relieve  against  a  conveyance 
obtained  by  fraud,  though  the  complain- 
ant may  have  a  concurrent  remedy  at 
law.  Waddell  -.:  Lanier,  62  Ala.  347: 
Smith  *.  Cockrell,  66  Ala.  64,  74,  cit-'d  in 
note  in  5  L.  R.  A.,  N.  S.,  1050. 

§  10.  Void  Instruments. 

Instruments,   though   void,   will   be  can- 
celed in  proper  cases  if  they  cast  a  cloud 
.  Shields.  52 

Equity  will  afford  specific  relief,  such 
as  a  court  of  law  can  not  give,  against 
an  instrument  which  was  executed  on 
Sunday,  but  purporting  on  its  face  to 
have  been  executed  on  Saturday,  not- 
withstanding the  instrument  may  also  be 
void  at  law.  Smith  i'.  Pearson,  24  Ala. 
355. 

Where  a  bill  to  set  aside  a  deed  al- 
leges facts  which,  if  tnie,  show  the  deed 
to  be  absolutely  void,  as  that  the  grantor 
was  insane  at  the  time,  thereby  showing 
that  complainants  have  a  complete  and 
adequate  remedy  at  law,  it  should  be  dis- 
missed. Boddie  V.  Bush,  33  So.  826,  136 
Ala.  560. 

§  11.  DefetiK  to  Action  on  Instru- 
ment. 

When  the  vendor  of  land  fraudulently 
induces  the  vendee  to  purchase,  by  show- 
ing him  lands  of  a  superior  quality, 
which  are  purchased,  and  afterwards 
lands  of  inferior  quality  are  conveyed, 
the  vendee  can  not  make  a  defence  at 
law,  when  sued  for  the  purchase  money. 
His  relief  is  in  equity,  which  can  render 
complete  justice  to  each  party,  by  re- 
scinding the  contract,   or  allowing  com- 


pensation, Calloway  r.  McElroy,  3  Ala. 
406. 

F.,  claiming  money  due  him  from 
plaintiff  under  a  contract,  drew  an  order 
on  plaintiff  for  a  portion  of  the  amount, 
in  favor  of  defendant.  Defendant  sued 
plaintiff  and  also  instituted  attachment 
against  F.  for  the  same  sum,  and  gar- 
nished plaintiff  as  debtor  to  F.  Plaintiff 
filed  a  bill  averring  that  the  alleged  in- 
debtedness was  under  a  fraudulent  con- 
tract for  services  as  auctioneer  rendered 
to  plaintiff  by  F.,  procured  by  defendant's 
false  representations  that  F.'s  commis- 
sions were  no  higher  than  charged  by 
other  auctioneers,  and  that  his  services 
were  more  valuable,  and  alleging  that 
defendant  had  a  secret  agreement  with 
F.  to  share  commissions  under  the  con- 
tract. Plaintiff  prayed  a  decree  cancel- 
ing the  contract,  enjoining  the  suits  at 
law,  and  directing  payment  only  of  the 
reasonable  value  of  the  services.  Held, 
that  it  was  error  to  dismiss  on  the 
ground  that  there  was  adequate  remedy 
at  law,  as  F.  never  having  brought  suit 
on  the  contract,  no  judgment  could  be 
rendered  in  the  actions  brought  by  de- 
fendant which  would  be  a  defense  to  an 
action  brought  by  F.  Andrews  v.  Frier- 
son,  33  So.  0,  134  Ala.  626. 

Where  Deed  Is  Frftndulently  Altered. 
— The  deed  under  which  plaintiff  claims 
in  an  ejectment  suit  will  not  be  canceled 
on  the  ground  that  it  and  the  record 
thereof  have  been  fraudulently  altered. 
Wilson  V.  Miller,  39  So.  178,  1*3  Ala.  264. 

Where  There  Is  Danger  of  Losing  Ev- 
idence to  Establish  the  Defense.^-One 
induced  by  fraud  to  make  a  purchase, 
giving  notes  and  a  mortgage  in  part  pay- 
ment, has  not  an  adequate  remedy  at 
law,  though  the  notes  and  mortgage  are 
nonnegotiable,  as  action  thereon  may  be 
delayed  until  evidence  to  establish  his 
defense  is  not  available,  and  hence  he 
may  maintain  a  bill  for  cancellation. 
Merritt  V.  Ehrman,  22  So.  514,  116  Ala. 
278,  cited  in  note  in  6  L.  R.  A.,  N.  S., 
1038. 

When  Right  to  Defend  at  Law  Lost.— 
Where  the  mortgagee  took  the  mortgaged 
property  by  writ  of  seizure  after  pay- 
ment of  the  mortgage  debt,  and  brought 
detinue  to  recover  it,  the  mortgagor 
could  have  shown  payment  of  the  debt 


■jGoogle 


Cancelijvtion  of  Instruments 


§§  11-12 

to  defeat  recovery,  and,  it  judgment  went 

against  her  in  the  detinue  action,  could 
have  appealed.  Where  she  did  not  set 
up  such  defense  in  the  detinue  action, 
but  permitted  judgment  to  go  against 
her,  she  can  not  afterwards  sue  to  com- 
pel the  surrender  and  cancellation  of  the 
mortgage  on  the  ground  that  the  debt 
has  been  paid,  Hardeman  v.  Donaghey, 
170  Ala.  362,  54  So.  172. 

§  12.  Recovery  of  Conuderatioii  or 

of  Property  Conveyed. 

"The  deed  being  absolutely  void  at 
law,  no  necessity  exists  for  invoking  the 
exercise  of  the  jurisdiction  of  a  court  of 
equity  to  have  it  declared  void.  As  the 
law  affords  a  plain  and  adequate  remedy 
tor  a  recovery  of  the  possession  of  the 
lands,  the  bill  is  without  equity.  Daniel 
V.  Stewart,  55  Ala.  278;  Tyson  v.  Brown, 
64  Ala.  244  i  Peeples  v.  Burns,  77  Ala. 
290;  Smith  V.  Cockrell,  66  Ala.  64;  Arnett 
V.  Bailey,  60  Ala.  433;  Lehman,  etc.,  Co. 
.  V.  Shook,  69  Ala.  488;  Curry  v.  Peebles, 
83  Ala.  225,  3  So.  623;  Armstrong  v.  Con- 
ner, 86  Ala.  350,  5  So.  451;  Williams  z: 
Lawrence,  123  Ala.  588,  26  So.  647; 
Brown  v.  Hunter,  121  Ala.  210,  25  So, 
924."  Wilkinson  v.  Wilkinson,  129  Ala. 
379,  30  So.  678,   S79. 

Where  a  contract  was  made  by  which 
plaintiff  gave  defendant  a  half  interest 
in  a  lot  allowed  him  to  control  the  rents 
and  profits,  and  provided  that  it  should 
not  be  sold  within  ten  years  without  his 
consent,  and  the  contract  is  attacked  on 
the  ground  of  plaintiffs  mental  incapac- 
ity, the  remedy  at  law,  by  recovery. of 
possession  of  the  lot,  is  inadequate,  and 
a  bill  to  cancel  the  contract  may  be 
maintained.     Luffboro  v.  Foster,  -92  Ala. 

■    477,   9   So.  281. 

Where  the  grantor  in  a  deed  which 
was  procured  by  fraud  delivered  posses- 
sion to  the  grantee,  he  can  not  regain 
possession,  so  as  to  maintain  an  action 
in  equity  to  cancel  the  deed,  by 
trading  with  the  tenants  of  such  grantee 
to  lease  the  premises  to  them.  Tread 
well  V.  Torbert,  32  So.  126,  133  Ala.  50*. 

Where  There  Is  a  Legal  Remedy  by 
Which  to  Regain  Possession. — One 
claiming  as  devisee  who  seeks 
cover  the  land  from  one  in  possession 
under   a    deed    from    testator    subsequent 


the  will  which  deed  the  devisee  claims 

void  because  the  grantor  lacked  men- 
tal capacity,  and  because  it  attempts  to 
convey  the  homestead  without  his  wife 
[oining.  has  a  plain  and  adequate  remedy 
it  law,  and  hence  can  not  maintain  a  bill 
in  equity  to  set  the  deed  aside.  Leto- 
hatchie  Baptist  Church  v.  Bullock,  32  So. 
58,  133  Ala.  548. 

On  a  bill  filed  for  the  purpose  of  hav- 
ing a  certain  conveyance  declared  void 
and  canceled  upon  the  ground  that  the 
grantor  therein  is  non  compos  mentis, 
and  incapable  of  contracting,  where  it 
appears  that  the  complainant  was  out  of 
possession  of  the  property  at  the  time 
of  the  institution  of  the  suit,  there  exists 
no  necessity  tor  invoking  the  iurisdic- 
tion  of  a  court  of  equity,  and  such  bill 
is  without  equity;  the  law  affording  a 
plain  and  adequate  remedy  for  the  re- 
covery and  possession  of  the  land.  Wil- 
kinson V.  Wilkinson,  30  So.  578,  139  Ala. 
379. 

Where  Ejectment  Proper  Action.— A 
purchaser,  at  a  sherifTs  sale  of  execu- 
tion, of  lands  fraudulently  conveyed  by 
the  judgment  debtor,  has  a  plain  and  ad- 
equate remedy  at  law  by  action  of  eject- 
ment, and  that  he  can  not  come  into 
chancery,  before  acquiring  possession  at  • 
law,  to  obtain  cancellation  of  the  fraud- 
ulent conveyance,  as  a  cloud  on  his  title. 
Smith  V.  Cockrell,  66  Ala.  64;  Grigg  i: 
Swindal,  67  Ala.  187;  Pettus  v.  Glover, 
68  Ala.  417. 

A  bill  will  not  lie  to  cancel  a  deed 
made  by  an  alleged  insane  person,  where 
he  is  not  in  possession  of  the  land  at  the 
time  it  is  filed,  there  being  an  adequate 
remedy  by  ejectment.  Galloway  i;  Mc- 
Lain,  31  So.  603,  131  Ala.  380. 

■  Where  the  grantor  in  a  deed  which 
was  procured  by  duress  or  other  fraud  is 
not  in  possession  of  the  land,  and  can 
bring  ejectment,  he  can  not  maintain  an 
action  in  equity  to  cancel  the  deed  or 
remove  cloud  from  his  title.  Treadwell 
V.  Torbert,   32   So.   126,   133   Ala.   504. 

Where  Detinue  Proper  Action. — Where 
the  mortgagee  of  chattels  converted  the 
mortgaged  property  after  the  debt  was 
paid,  and  the  legal  title  had  revested  in 
the  mortgagor,  pursuant  to  statute,  the 
mortgagor  could  have  recovered  the 
property  in  detinue.     He  can  not  sue  in 
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equity    to   compel    the    surrender    of    ihe 
mortgage   and   its   cancellation;   the    legal 
remedy    being    adequate.      Hardeman      z'. 
Donaghey,  170  Ala.  362,  54  So.  172. 
§  13.  —  Recovery  of  Damagea. 

Equity  will  not  cancel  a  deed  whereby 
land  was  conveyed  to  a  manufacturing 
company  in  consideration  of  its  agree- 
ment to  establish  its  works  thereon  and 
operate  them  for  a  staled  lime,  and  of 
the  incidental  benefits  expected  to  accrue 
therefrom  to  the  grantor,  because  of  the 
company's  failure  to  operate  the  works 
for  the  stipulated  time;  the  remedy  be- 
ing an  action  at  law  for  breach  of  the 
agreement.  Piedmont  Land  &  Improve- 
ment Co.  J'.  Piedmont  Foundry  &  Ma- 
chine Co.,  96  Ala.  389,  11  So.  333. 

When  Action  Will  Lie  on  Covenants 
ot  Warranty. — h  grantee  under  a  con- 
tract for  the  sale  of  land,  which  was  in- 
duced by  fraudulent  representations  by 
the  vendor,  is  entitled  to  maintain  a  suit 
in  equity  to  compel  a  rescission  of  the 
contract,  though  he  may  also  sue  at  law 
on  the  covenants  of  warranty  contained 
in  Ihe  deed.  Perry  v.  Boyd.  28  So.  711, 
126  Ala.   1G2. 

Where  a  purchaser  of  real  estate  en- 
ters into  possession  under  a  conveyance 
'  with  covenants  of  warranty,  though  the 
grantor  has  no  title,  if  he  has  committed 
no  fraud,  and  is  not  insolvent,  and  there 
is  no  other  independent  equity,  the 
grantee  is  protected  by  the  grantor's 
covenants  of  warranty  and  a  rescission 
of  the  contract  will  not  be  decreed. 
Fields  V.    Clayton,   83    So.   530,    117    Ala. 

538. 

A  purchaser  of  land  under  a  deed  with 
covenants  of  warranty,  who  has  taken 
and  continues  in  possession  imder  such 
purchase  and  conveyance,  can  not,  in  the 
absence  of  fraud  in  the  sale  or  the  in- 
solvency of  his  vendor,  in  defense  of  a 
bill  tiled  .by  the  vendor  to  enforce  his 
lien  for  the  purchase  money,  maintain 
a  cross  bill  for  the  rescission  of  the  sale, 
on  the  ground  that  his  vendor  was  with- 
out title,  notwithstanding  the  fact  that 
the  title  to  such  land  was  at  the  time  of 
such  sale  in  the  United  States,  and  that 
the  vendee  had  since  such  sale  and  con- 
veyance entered  the  land  as  a  homestead. 
Vice  V.  Littlejohn,  S3  So.  488,  116  Ala. 
876. 


SaiD»— Deceit. — ^The  jurisdiction  of 
equity  to  rescind  a  contract,  for  fraud 
is  not  taken  away  because  the  purchaser 
may  also  have  a  remedy  at  law  for  de- 
ceit, or  on  his  covenants  of  warranty. 
Cullum  I'.  Bank,  4  Ala.  81;  Baptiste  v. 
Peters,  51  Ala.  158.  160;  Southern  States 
Fire,  etc..  Ins.  Co.  v.  Wheatley,  173  Ala. 
101.  55  So.  620;  Fay,  etc..  Co.  v.  Inde- 
pendent Lumber  Co.    (Ala.),  S9   So.  470. 

\  court  of  equity  will  rescind  a  con- 
tract for  the  sale  of  land,  at  the  suit  of 
a  purchaser  who  contracted  for  a  good 
title,  and  who  has  abandoned  the  posses- 
sion on  discovering  that  his  vendor  had 
no  title,  although  the  proof  shows  only 
a  mistake  on  the  part  of  the  vendor,  in 
his  assertions  of  title,  without  fraudulent 
misrepresentations,  and  although  the  pur- 
chaser might  have  a  remedy,  by  action 
at  law,  for  deceit,  or  on  his  covenants  of 
warranty.  Baptiste  v.  Peters,  51  Ala.  158, 
cited  in  Porter  v.  Collins.  90  Ala.  510,  9 
So.  80;  Perry  v.  Boyd,  126  Ala.  168,  28 
So.  711. 

Where  Trover  or  Trespass  Proper,— 
Where  the  mortgagee  of  chattels  con- 
verted the  mortgaged  property  after  the 
debt  was  paid  and  the  legal  title  had  re- 
vested in  the  mortgagor  pursuant  to  stat- 
ute, the  mortgagor  could  have  recovered 
damages  for  taking  of  the  property  in 
trover  or  trespass,  but  he  can  not  sue  in 
equity  to  compel  the  surrender  of  the 
mortgage  and  its  cancellation,  as  his  le- 
gal remedy  is  adequate.  Hardeman  v. 
Donaghey,  170  Ala.  362,  54  So.  172. 
§  14.  Insolvency  of  Defendant 

The  bill  to  cancel  a  mining  lease  for 
breaches,  and  for  an  accounting  as  for 
rents,  by  alleging  that  defendant  is  in- 
solvent and  unable  to  work  the  property 
as  contemplated  by  the  contract,  shows 
that  any  remedy  at  law  would  be  neither 
adequate  nor  complete.  Peerless  Coal 
Co.  V.  Lamar   (Ala.),  SO  So.  837. 

N.  sold  to  G.  land,  giving  a  title  bond 
for  a  portion  and  a  deed  for  the  balance. 
The  purchaser  gave  three  notes,  the  first 
two  due  absolutely,  and  the  last  on  con- 
dition of  full  title.  N.  transferred  all  the 
notes,  became  insolvent,  and  left  the 
state,  without  being  able  to  make  title 
to  one  quarter  section  of  land.  Held, 
that  the  payment  by  G.  in  good  faith  of 
the  note  first  due,  and  of  the  conditional 
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one,  with  notice  of  the  transfer  of  the 
second  note,  will  not  entitle  him  to  be 
relieved  in  equity  against  the  payment 
of  such  second  note.  Graham  v.  ties- 
mith,  18  Ala.  763. 

A  purchaser  of  land  had  stipulated  (or 
a  good  title,  on  payment  of  the  pur- 
chase money.  The  title  was  in  heirs 
who  were  nonresidents.  The  parties  to 
a  bond  indemnifying  such  purchaser 
against  a  mortgage  on  the  land  were  also 
nonresidents.  One  of  the  vendors  was 
shown  to  be  insolvent,  and  the  other  did 
not  show  his  ability  to  respond  in  dam- 
ages. The  vendors  had  no  title.  Held, 
that  a  court  of  chancery  would  afford 
relief  by  rescission.  Griggs  v.  Woodruff, 
14  Ala.  9. 

Where  a  vendor  has  died  insolvent. 
the  vendee  may  file  a  bill  against  his  rep- 
resentative lo  rescind  the  sale  and  for 
a  return  of  the  purchase  money,  for  the 
fraudulent  representation  of  the  vendor 
that  he  had  title  when  he  had  none,  with- 
out surrendering  possession  of  the  prem- 
ises.    Greenlee  v.  Gaines,   13  Ala.   198. 

"If  there  be  fraud  or  failure  of  title, 
and  the  vendor  is  insolvent,  equity  will 
interpose  and  grant  what  relief  it  can, 
whether  the  purchaser  have  a  deed  and 
is  in  possession  or  not.  Younge  v.  Har- 
ris, 2  Ala.  108;  McLemore  v.  Mabson, 
20  Ala.  137;  Walton  v.  Bonham,  24  Ala. 
513;  Kelly  v.  Allen,  34  Ala.  663."  Parker 
V.   Parker,  93  Ala.  80,  0  So.   426,  427. 

Insolvency  as  Prerequisite  to  Cancella- 
tion for  Breach  of  Warranty. — Equity 
has  no  jurisdiction  to  decree  rescission 
of  a  contract  for  the  sale  of  land  on  the 
ground  of  breach  of  warranty,  where  it 
is  not  shown  that  the  vendor  was  insol- 
vent. .  Parker  v.  Parker,  93  Ala.  80,  9  So. 
426. 
g  IS.  Ratification. 

See  post,  "Limitations  and  Laches," 
S  29. 

Knowledge. — As  to  necessity  of  alleg- 
ing knowledge  in  answer,  see  post,  "Plea 
or  Answer,"  §  33. 

A  confirmation  of  an  invalid  contract, 
to  be  operative  as  such,  must  be  made 
with  full  knowledge  of  all  the  facts,  the 
ignorance  of  which  rendered  the  previous 
contract  void,  and  with  the  intent  that 
such  act  should  confirm  it.  Johnson  v. 
Johnson,  5  Ala,  90. 


Where  it  does  not  appear  that  com- 
plainants had  knowledge  of  the  fraud  at 
the  time  they  transferred  the  mortgagees 
to  such  third  person,  or  at  any  time  be- 
fore the  bill  was  filed,  the  bill  is  not  bad 
on  the  ground  that  it  shows  that  the 
fraud  had  been  condoned  and  the  trans- 
action ratified,  or  that  complainants  were 
guilty  of  laches.      Baker  v.    Maxwell,    99 

Ala.   S58,    14   So.  468. 

Plaintiff,  who  had  conveyed  defendant 
land  in  consideration  of  defendant's 
transfer  to  him  of  certain  mortgages,  is 
not  deprived  of  his  right  to  compel  a 
reconveyance,  for  defendant's  fraudulent 
representations  as  to  the  title  of  the 
mortgagors,  by  the  fact  that  he  assigned 
the  mortgages  for  value  to  a  third  per- 
son, if  he  had  no  knowledge  of  the  fraud 
at  the  time  of  the  assignment,  and  if  he 
afterwards  took  an  assignment  back 
from  such  third  person.  Baker  v.  Max- 
well,  99  Ala.  55S,  14  So.  468. 

Same — ESect  of  Discovery  of  Second 
Ground  for  Cancellation  after  Contract 
Ratified  as  to  First— Submission  to  one 
fraudulent  misrepresentation  does  not 
bind  the  party  to  submit  to  all  he  after- 
wards discovers;  and  if.  upon  afterwards 
discovering  mote,  he  brings  his  bill  to 
rescind,  his  first  submission  will  not  bind 
him  even  as  to  the  misrepresentations  al- 
ready submitted  to.  Pierce  v.  Wilson,  34 
Ala.  S96. 

Ratification  Induced  bjr  Undue  In- 
fluence.— A  court  of  equity  will  not  re- 
scind a  contract  on  account  of  the  vend- 
or's fraud,  when  it  is  shown  that  the 
purchaser,  after  becoming  fully  apprised 
of  the  fraud,  ratified  and  confirmed  the 
contract;  but  this  principle  does  not  ap- 
ply where  the  purchaser,  being  a  weak 
and  feeble  old  man,  and  having  unlim- 
ited confidence  in  the  vendor,  is  induced, 
by  professions  of  friendship  and  prom- 
ises of  indulgence  on  ihe  part  of  the 
latter,  to  execute  a  mortgage  to  secure 
the  payment  of  the  purchase  money,  and 
afterwards  to  release  the  equity  of  re- 
demption.    Thompson  v.  Lee,  31  Ala.  298, 

How  Contract  Majr  Be  Ratified.— But 
the  right  to  a  rescission  of  the  contract 
on  the  ground  of  fraud  may  be  lost, 
either  by  an  affirmance  of  the  contract 
after  the  discovery  of  the  fraud,  or  by 
the  failure   to  manifest  the    election     to 
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disaffirm  it  within  a  reasonable  time  after 
the  discovery  of  the  fraud.  Foster  v. 
Gressett,  28  Ala.  393. 

Same — Exerciung  Rifhts  of  Owner- 
ship over  Property. — Equity  will  not  re- 
scind a  contract  at  tlie  instance  of  the 
purchaser,  when  it  appears  that  his  bill 
was  not  filed  within  a  reasonable  lime 
after  his  discovery  of  the  alleged  fraud; 
that  he  sold  a  portion  of  the  property 
after  the  discovery,  thus  depriving  him- 
self of  the  power  to  place  Ihe  defendant 
in  statu  quo;  and  did  sundry  other  acts 
under  the  authority  of  the  rights  con- 
ferred on  him  by  the  contract.  Betts  z'. 
Gunn.  31  Ala.  219,  cited  in  Stephenson 
s'.  .-Mlison,  123  Ala.  439,  36  So.  290, 

Where  a  party  to  a  contract  with  a 
full  knowledge  of  fraudulent  circum- 
stances invalidating  it.  enters  into  new 
stipulations  regarding  it,  a  court  of  equity 
will  not  afterwards  rescind  the  contract 
at  his  instance.  Sadler  v.  Robinson.  2 
Stew,  530,  cited  in  Thompson  v.  Lee,  3! 
Ala.  304. 

A  party  will  not  be  permitted  to  re- 
scind and  cancel  a  contract,  if  he  fails 
to  promptly  disaffirm  same  after  a  dis- 
covery of  the  fraud.  He  can  not  deal 
with  the  property  acquired  under  the 
sale  as  his  own  after  discovering  the 
fraud  and  afterwards  rescind.  Stephen- 
son ;■,  Allison,  123  Ala.  439,  26  So.  290; 
DiU  I'.  Camp,  22  Ala.  249;  Barnett  r. 
Stanton,  2  Ala.  181;  Graybill  v.  Drennen, 
150  Ala.  237,  43  So.  568,  S70;  Garrett  v. 
Lynch,  45   Ala.  204. 

In  a  suit  to  rescind  an  exchange  of 
lands  and  to  cancel  the  conveyance  of 
complainant  on  the  ground  of  fraudulent 
representations  as  to  the  value  and  loca- 
tion of  lots  conveyed  by  defendant,  the 
testimony  showed  that  the  exchange  was 
made  in  March,  and  that  in  April  com- 
plainant discovered  that  the  lots  were 
not  as  valuable  as  represented,  nor  sit- 
uated where  he  had  been  led  to  suppose 
them  to  be.  There  was  a  mortgage  on 
the  lots,  which  complainant  assumed  in 
consideration  of  six  additional  lots.  In 
May  he  began  to  negotiate  with  defend- 
ant for  the  exchange  of  other  lands,  and 
in  July  he  wrote  to  defendant's  agent, 
stating  that  be  wished  to  exchange  the 
lots  included  in  the  second  agreement,  as 
well  as  those  in  the  first  exchange,  for 


renting  property,  so  that  he  might  be 
able  to  meet  the  interest  due  on  the 
mortgage  in  September.  In  August  he 
notified  defendant  that  he  would  not  ex- 
ecute the  second  agreement,  and  offered 
to  rescind  the  exchange  already  consum- 
mated. Held,  that  he  had  waived  -  hia 
right  to  rescind  by  continuing  to  treat 
the  property  as  his  own  after  discovery 
of  the  alleged  frauds.  Lockwood  v. 
Fitts,  90  Ala.  150,  7  So.  467. 

Same— Treating  Contract  u  in  Force. 
— "Mr.  Pomeroy  says:  'All  these  con- 
siderations as  to  the  nature  of  misrepre- 
sentation require  great  punctuality  and 
promptness  of  action  by  the  deceived 
party  upon  his  discovery  of  the  fraud. 
•  *  •  If,  after  discovering  the  untruth  of 
the  representations,  he  conducts  himself 
with  reference  to  the  transaction  as 
though  it  was  still  subsisting  and  bind- 
ing, he  thereby  waives  all  benefit  of  and 
relief  from  the  misrepresentations."  Z 
Pom.  Eq.  Jur..  S  897."  Lockwood  v. 
Fitts,  90  Ala.  150,  7  So.  467,  468;  Howie 
r.  North    Birmingham  Land  Co.,  95  Ala. 


389, 


.    15,    1 


Same — Delay. — Long  acquiescence  in 
a  contract  that  might  have  been  rescinded 
is  ratification.  Sheffield,  etc..  Coal  Co. 
V.  Neill,  87  Ala.  158,  6  So.  1,  2. 

"Undue  and  unnecessary  delay  in  ex- 
ercising the  power  of  rescission  is  re- 
garded as  evidence  of  an  election  to  treat 
the  sale  as  valid,  but  is  dependent  for  its 
weight  upon  existing  circumstances." 
Orendorff  v.  Tallman,  90  Ala.  441,  7  So. 
821,  822. 

Same — Receiving  Benefit  under  Con- 
tract-— One  who,  after  the  discovery  of 
the  fraud  by  which  he  was  induced  to 
enter  into  a  contract,  treats  the  contract 
as  in  force,  and  receives  benefits  there- 
from, can  not  thereafter  disaffirm  it 
Stephenson  v.  Allison,  123  Ala.  439,  26 
So.  290. 
§  18.  Estoppel  or  Waiver. 

See  post,  "Limitations  and  Laches," 
§  89. 

"The  right  to  rescind  may  be  waived 
by  the  party  in  whom  it  resides,  whether 
he  be  the  one  originally  injured,  or  his 
successor  in  interest;  and  such  waiver 
may  be  implied  from  conduct  incon- 
sistent with  an  intention  to  exercise  it, 
including  acquiescence  in  the  transaction 
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for  an  unreasonable  length  of  time, 
Howie  V.  North  Birmingham  Land  Co., 
95  Ala.  38B,  11  So.  15;  Lockwood  V. 
Fitts,  90  Ala.  150,  7  So.  467."  Walling  v. 
Thomas,    133    Ala.   426,    31    So.    98S,   983. 

Defendant,  who  had  employed  com- 
plainant's son,  after  the  termination  of 
the  employment,  accused  the  son  of  hav- 
ing embezzled  funds  from  defendant,  and 
he  stated  to  one  who  acted  as  the  son's 
adviser  that,  if  a  settlement  was  not  made, 
the  son  would  be  prosecuted,  wherejpon 
such  person  and  the  son  visited  com- 
plainant and  stated  that  the  prosecution 
would  be  commenced  unless  she  made  a 
conveyance  of  certain  real  estate  which 
.  was  done  and  which  defendant  accepted. 
Held,  that  compla.inant  was  not  estopped 
in  an  action  to  cancel  the  conveyance 
from  setting  up  the  truth  of  the  transac- 
tion and  obtaining  relief  in  equity.  Martin 
V.   Evans,   50   So.   997,   163  Ala.  657. 

Defendant,  deriving  his  title  to  land 
from  an  entry  at  the  land  office,  sold  it 
to  plaintiffs  testator.  Defendant's  entry 
was  afterwards  vacated  for  fraud,  and  the 
vendee  dying,  the  land  was  sold  by  his 
executor,  under  an  order  of  the  probate 
court,  and  bid  o9  by  him.  Held,  that  the 
executor  was  not  precluded,  by  becoming 
the  purchaser  at  such  sale,  when  all  the 
vendee's  right  and  interest  in  the  land 
had  been  extinguished  prior  thereto  by 
the  cancellation  of  the  entry,  from  hav- 
ing the  contract  rescinded  in  equity. 
Bryant  v.  Boothe,  30  Ala.  311. 

Waiver  by  Accepting  Bond  Indemnify- 
ing against  Fraud.— A  party  to  a  con- 
tract waives  his  right  to  rescind  it  for 
fraud  by  which  he  was  induced  to  enter 
into  it,  by  accepting  a  bond  from  the 
other  party  as  indemnity  for  any  loss 
which  he  may  sustain  through  the  alleged 
fraud.     Griggs  v.    Woodruff,   14    Ala.    9. 

Accepting  Conveyance  after  Diacovery 
of  Defect  in  Title. — A  party  entitled  to 
rescind  a  contract  for  the  purchase  of 
lands,  because  of  failure  of  title  as  to 
part,  waives  that  right  by  accepting  a 
conveyance  of  the  residue  without  ob- 
jection. Harrison  v.  Derarous,  33  Ala. 
463. 

§  17.  Conditions  Precedent. 
I  IS. In  OcneraL 

One   in   possession   of  land    need    not 
2  Ala  Dig— 38 


first  test  his  title  in  an  action  at  law  be- 
fore suing  to  cancel  an  instrument  as  a 
cloud.  Gewin  v.  Shields,  58  So.  887,  167 
Ala.  593. 

Restoration  of  Possesuon  to  Real  Prop- 
erty.— The  purchaser  of  land,  who  has 
entered  under  the  contract,  can  not  re- 
scind the  contract  without  giving  up  pos- 
session of  the  land.  Duncan  v.  Jeter, 
5  Ala.  604;  Parks  v.  Brooks,  16  Ala.  GSQ. 

Where  the  vendee,  on  discovering  that 
a  portion  (one-fourth)  of  the  land  pur- 
chased, including  the  dwelling  house  and 
improvements,  was  public  land,  volun- 
tarily entered  it  before  his  notes  for  the 
purchase  money  were  due,  and  then  in- 
sisted on  a  rescission  of  the  contract,  but 
did  not  offer  to  restore  the  land.  Held, 
that  the  purchaser  was  not  entitled  to  a 
rescission  of  the  contract.  Gallagher  v. 
Witherington,  29  Ala.  420. 

When  Reiteration  Unnecessary. — 
Where  a  vendee  retains  possession  of 
the  land,  a  court  of  equity  will  not  rescind 
the  contract,  unless  these  be  some  special 
ground  for  its  interposition — such  as  the 
vendor's  inability  to  make  title,  coupled 
with  his  insolvency,  or  fraud  in  the  sale. 
Parks  V.   Brooks,  16   Ala.   S29. 

Same— Retention  of  Possession  Neces- 
sary to  Purchaser's  Indemnity. — In  a  case 
free  from  fraud,  equity  will  not  rescind  a 
conveyance  on  account  of  a  want,  or  de- 
fect of  title,  but  will  leave  the  purchaser  to 
his  remedy  at  law,  if  he  has  not  aban- 
doned or  restored  possession,  unless  its 
retention  is  necessary  to  his  reimburse- 
ment or  indemnity.  Thompson  v.  Shep- 
pard,  85  Ala.  611,  S  So.  334. 

Where  a  vendee  of  land,  who  has  paid 
a  part  of  the  purchase,  and  has  been  put 
in  possession  of  the  land,  and  has  made 
improvements  thereon  more  valuable 
than  the  use,  seeks  to  have  the  sale  re- 
scinded in  equity  for  fraud,  he  need  not 
first  abandon  the  possession,  but  may 
retain  it  as  a  lien  for  reimbursement,  ac- 
counting for  rents.  Bailey  ».  Jordan,  33 
Ala.  50. 

Same— Insolvency. — If  a  vendee  of 
land  wishes  to  rescind  the  contract  of  sale 
he  must  abandon  the  possession,  unless 
some  circumstance,  such  as  the  insolvency 
of  the  vendor,  or  other  sufficient  cause 
authorizes    the    retention    of    possession 
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for  his  indemnity.  Duncan  v.  Jeter,  5 
Ala.  604;  Clemens  v.  Logging,  1  Ala.  622; 
Griggs  V.  Woodruff,  1*  Ala,  9. 

If  a  vendor  is  insolvent,  the  vendee, 
who  proposes  to  rescind  the  contract,  is 
not  bound  to  abandon  the  possession  be- 
fore he  can  file  a  bill  to  enforce  a  rescis- 
sion.    Elliott  V.  Boaz,  9  Ala.  772. 

Same— Purchase  Induced  by  Fraud. — 
When  a  purchaser  of  land  seeks  a  rescis- 
sion of  the  contract  in  equity,  on  the 
ground  of  mistake,  want  of  title,  or  defect 
of  title,  he  is  required  first  to  abandon 
the  possession  of  the  land,  unless  its  re- 
tention is  necessary  for  his  reimburse- 
ment or  indemnity;  but,  where  fraud  is 
the  ground  of  his  application,  a  difFerenl 
rule  prevails.  Garner,  etc.,  Co.  *.  Lever- 
ett,  32  Ala.  410. 

It  is  not  a  prerequisite  to  the  main- 
tenance of  a  bill  by  a  purchaser  of  real 
estate  to  compel  a  rescission  of  the  con- 
tract for  fraud  that  a  deed  of  reconvey- 
ance should  have  been  tendered  or  pos- 
session of  the  property  restored  or 
abandoned  to  ihe  vendor.  Perry  v.  Boyd, 
28   So.  711.   126  Ala.   162. 

Where  a  purchaser  of  land  seeks  equity 
to  rescind  the  contract  of  purchase  on 
the  ground  of  fraud,  it  is  not  necessary 
that  he  should  6rst  abandon  the  posses- 
sion of  the  land.  Garner  v.  Leverett,  32 
Ala.  410. 

"The  authorities  all  agree,  that  if  a  pur- 
chaser has  been  induced  by  fraudulent 
means  to  enter  into  a  contract,  and  ex- 
pends money,  or  pays  it  as  purchase 
money,  he  may  apply  to  a  court  of  equity 
for  a  rescission  and  relief,  without  yield- 
ing up  the  possession.  Edwards  v.  Mc- 
Leary,  1  Cooper's  Sel.  Cases,  303;  2 
Swanston,  303.  But  in  the  case  of  Dun- 
can V.  Jeter,  s  Ala.  604."  Parks  v. 
Brooks,  16  Ala.  529,  539. 

Averment  That  Restoratioii  of  Posses- 
sion Wilt  Cause  Injury  to  Plaintiff. — 
Where  a  vendee  of  land  seeks  by  his  bill 
a  rescission  of  the  contract,  and  an  ac- 
count for  purchase  money  paid,  and  im- 
provements, an  averment  that,  in  the 
event  of  a  rescission  of  the  contract,  he 
will  lose  a  considerable  portion  of  the 
purchase  money  and  of  the  amount  due 
for  improvements,  if  he  is  compelled  to 
abandon  all  recourse  upon  such 


in  the  land  as  the  vendor  has,  and  to  trust 
lo  the  personal  responsibility  and  sol- 
vency of  the  vendor,  shows  a  sufBcieat 
excuse  for  the  retention  of  possession. 
Read  v.  Walker,  18  Ala.  323. 
§  19.   Performance  by  Plaintiff. 

If  the  vendee  of  land  wishes  to  rescind 
the  contract  of  sate,  he  must  pay,  or  offer 
lo  pay  the  purchase  money,  according  to 
his  contract.  Duncan  v.  Jeter,  5  Ala.  604; 
Clemens  v.  Loggins,  1  Ala.  622. 

When  Tender  of  Perfonoance  Unnec- 
essary.— When  the  vendor  is  unable  to 
make  title,  a  tender  of  the  purchase 
money,  and  demand  of  title,  is  not  essen- 
tial to  the  vendee's  right  to  maintain  an 
action  to  rescind  the  contract.  Griggs  v. 
Woodruff,  14  Ala.  9. 

Where  the  vendor  has  no  title,  and  can 
not  procure  or  cause  one  to  be  made,  the 
law  docs  not  impose  on  the  vendee  the 
useless  ceremony  of  preparing  and  ten- 
dering a  deed,  before  he  can  apply  to  a 
court  of  equity  for  a  rescission  of  the  con- 
tract, since  he  would  not  be  bound,  under 
such  circumstances,  to  accept  the  deed, 
although  the  vendor  should  be  willing  to 
execute  it.  Read  v.  Walker,  18  Ala.  333. 
§  SO.  — —  Notice  and  Demand. 

See   post,    "Limitations    and     Laches," 

§  29. 

To  maintain  a  bill  to  cancel  a  Mort- 
gage, given  to  secure  the  payment  of  a 
sum  for  the  privilege  of  selling  a  patent 
right  in  a  given  territory,  on  the  ground 
that  plaintiff  was  induced  to  execute  it  by 
false  and  fraudulent  representations  of 
defendants,  plaintiff  must  show  a  demand 
for  a  cancellation  of  the  contract  and  de- 
fendants' refusal.  Stephenson  v.  Allison, 
26  So.  290,  123  Ala.  439. 

"Where  the  purpose  of  the  seller  is  to 
rescind,  he  should  give  an  explicit  notice 
to  that  effect,  or  do  some  positive  act  of 
equivalent  import,  which  will  put  the  op- 
posite party  on  his  guard,  or  else  mani- 
fest his  intention  to  rescind  by  filing  his 
bill.  It  has  been  held  in  many  cases  that 
a  vendor  of  land  can  not  put  an  end  to  a 
contract  of  sale,  without  a  formal  and 
reasonable  notice  that,  unless  the  pur- 
chaser shall  fulfill  it,  and  vendor  will  not 
hold  himself  bound.  Palls  v.  Carpenter, 
1  Dev.  &  B.  Eq.  23T.    It  has  accordingly 
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been  decided  that  'a  notice  that  nonper- 
formance by  a  certain  day  would  be  re- 
garded as  equivalent  to  a  refusal  to  fulfill 
the  contract  is  not  tantamount  to  a  notice 
that  the  contract  would  then  be  considered 
as  rescinded.'  Johnson  v.  Evans,  50 
Amer.  Dec.  678,  note.  We  may  safely 
say,  in  the  absence  of  suit  brought,  or  of 
a  formal  notice,  that  no  word  or  act  will 
operate  as  notice  of  such  intention  which 
is  not  positive  in  its  character  and  un- 
ambiguous in  meaning,  as  showing  a 
clear  purpose  to  put  an  end  to  the  con- 
tract, unless  the  opposite  party  shall 
comply  with  his  part  of  the  agreement  in 
a  reasonable  time.  Bryant  v.  Isburgh,  74 
Amer.  Dec.  659,  note."  Sheffield,  etc.. 
Coal  Co.  V.  Neill,  87  Ala.  158,  6  So.  1,  2. 

When  Offer  to  Rescind  Not  Necessary. 
— "An  offer  to  rescind  the  contract  by  the 
-  vendee  will  be  dispensed  with,  if  the 
vendor  by  his  answer  shows  the  offer,  if 
it  had  been  made,  would  not  have  been 
acceded  to.  Elliott  v.  Boaz,  9  Ala.  772." 
Griggs  V.  Woodruff,  14  Ala.  9,  19. 

Where  the  vendor  of  lands,  in  answer 
to  a  bill  by  the  vendee  for  a  rescission, 
insists  that  the  sale  was  fair  and  bona 
fide,  and  an  offer  made  to  him  lo  rescind 
would  have  beeii  unavailing,  the  bill 
should  not  be  dismissed  because  it  is  not 
proved  that  an  offer  was  in  fact  made  be- 
fore it  was  filed.  EUioit'f.  Boaz,  9  Ala. 
772. 

Where  the  vendor  of  land,  who  induced 
the  purchaser  to  buy  by  fraudulent  rep- 
resentations, removed  from  the  state  with 
all  his  property  before  the  fraud  was  dis- 
covered, and  after  he  had  collected  about 
one-half  of  the  price,  and  had  transferred 
a  note  for  the  balance  to  a  nonresident, 
who  recovered  judgment  thereon,  and  the 
vendee  died  a  few  months  after  the  pur- 
chase, and  before  the  fraud  was  discov- 
ered, and  one  of  his  heirs  was  a  minor 
when  a  bill  for  rescission  was  filed  by  the 
heirs,  there  was  no  necessity  of  an  offer 
to  rescind  prior  to  the  filing  of  the  bill. 
Foster  v.  Gressett,  29  Ala.  393. 

Delay  in  Offer  to  Rescind. — Prompt  ac- 
tion is  required  in  all  cases,  where  a 
party  is  invested  with  an  option  to  re- 
scind, where  there  has  been  or  is  likely 
to  be  a  rapid  fluclualion  in  the  market 
price  value   of   the  property.     Gilmer  v. 


Morris,  80  Ala.  78.  "He  will  not  be  per- 
mitted," it  has  been  said,  "to  lie  by  and 
watch  for  the  rise  or  fall  in  the  value  of 
the  property,  and  then  act  according  to 
his  interest  in  the  matter."  The  just  rea- 
son, given  by  Chief  Justice  Ruffin,  supra, 
is  "because  a.  favorable  change  ought  not 
to  profit  him  who  would  not  run  the  risk 
of  an  unfavorable  one."  Sheffield,  etc.. 
Coal  Co.  V.  Neill,  87  Ala.  158,  6  So.  1,  3. 

An  offer  to  rescind,  six  months  after 
complainants  learned  of  the  vendor's 
want  of  title,  is  made  within  a  reasonable 
time  when  it  appears  that  complainants 
were  strangers,  and  citizens  of  another 
state,  and  that  yellow  fever  was  preva- 
lent where  the  vendors  lived  during  the 
time  between  the  discovery  and  the  offer, 
Orendorff  v.  Tallman,  BO  Ala.  441,  7  So. 
821. 

§  21.  Restoration  of  Former  Status 

of  Parties. 

"The  complainant  is  not  entitled  to  a 
rescission  of  the  contract  described  in 
the  bill,  because  there  is  no  offer  on  his 
part  to  place  the  defendant  in  statu  quo." 
Betts  V.  Gunn,  31  Ala.  S19,  221. 

When  Relief  at  Law  Is  Sought— While 
'equity,  in  decreeing  rescission  of  a  con- 
veyance for  duress,  may  require  the 
grantor  seeking  relief  to  restore  the  con- 
sideration as  a  consideration  precedent, 
yet  a  court  of  law  has  no  such  power, 
and  the  grantor  seeking  relief  at  law  must 
voluntarily  put  the  other  party  in  statu 
quo,  which  includes  a  restoration  of  the 
payment  made  by  the  grantee  to  protect 
the  title  and  made  as  provided  in  the  con- 
tract of  sale.  Royal  v.  Goss,  45  So.  231, 
154   Ala.    117. 


g    U  <1)  In  General. 

"The  party  who  would  disaffirm  a 
fraudulent  contract  must  return  whatever 
he  has  received  from  it.  This  is  on  a  plain 
and  just  principle.  He  can  not  hold  on 
such  part  of  the  contract  as  may  be  de- 
sirable on  his  part,  and  avoid  the  residue, 
but  must  rescind  in  toto,  if  at  all."  Steph- 
enson V.  Allison,  123  Ala.  439,  20  So.  290, 
293. 

Before  the  successors  in  interest  of  the 
signer  of  a  chattel  mortgage  can   bring 
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an  action  for  the  recovery  of  the  prop- 
erty on  the  ground  of  the  incapacity  of 
the  mortgagor  at  the  time  it  was  executed, 
they  must  disaffirm  the  contract  and  ten- 
der the  amount  of  the  consideration. 
Snead  V.  Scott  (Ala.).  62  So.  36. 

The  principal,  seeking  to  set  aside  the 
agent's  purchase  at  the  mortgage  sale, 
will  be  required,  at  least,  to  refund  the 
purchase  money  paid,  with  interest,  n 
eys  expended  in  repairs  and  permanent 
improvements,  taxes,  and  other  lawful 
charges,  with  interest  thereon;  while  the 
agent  will  be  required  to  account  for 
rents  and  profits,  or,  if  in  possession,  foi 
use  and  occupation,  as  of  the  value  of  the 
property  when  he  took  possession,  not 
limating  the  increased  value  by  reasoi 
his  improvements.  Adams  i:  Say  re,  7C 
Ala.  509. 

When  a  material  fact  is  misrepresented, 
and  the  other  party  relies  and  acts  upon 
it,  a  court  of  equity  will,  at  the  suit  of 
the  latter,  rescind  the  contract:  and,  when 
a  purchaser  is  entitled  to  a  rescission  of 
the  contract  by  reason  of  material  mis- 
representations of  the  seller  upon  which 
the  purchaser  relied,  the  purchase  money, 
if  paid,  must  be  refunded,  and,  if  not  paid, 
its  collection  will  be  enjoined  without  re- 
gard to  the  solvency  of  the  vendor.  Lan- 
ier V.  Hill,  85  Ala.  554;  Kelly  v.  Aller,.  34 
Ala.  663;  Bapttste  v.  Peters,  51  Ala.  158; 
Perry  v.  Boyd,  126  Ala.  162,  28  So.  711, 
712;  New  England  Mortg.,  etc..  Co.  v. 
Powell,  97  Ala.  483,  12  So.  55,  57. 

When  Restoration  of  Consideration 
Unnecesurjr. — "We  have  recently  con- 
sidered the  question,  whether  it  is  indis- 
pensable to  the  maintenance  of  a  bill  for 
the  rescission  of  a  contract  on  the  ground 
of  fraud,  that  there  should  have  been  an 
antecedent  restoration,  of  what  the  com- 
plainant had  received  under  the  contract; 
and  we  regard  that  question  as  settled  in 
the  negative.  Garner,  etc.,  Co.  V.  Lever- 
ett,  32  Ala.  410;  Bailey  v.  Jordan.  32  Ala. 
50.  See.  also,  Abbott  >.  Allen,  2  Johns. 
Ch.  519.  7  Am.  Dec.  5S4;  Parham  v.  Ran- 
dolph, 4  How.  (Miss.)  435,  35  Am.  Dec. 
403;  Edwards  v.  M'Leay.  Coop.  308:  S.  C. 
2  Swanst.  302."  Martin  v.  Martin,  35  Ala. 
560,  666. 

Where  a  bill  to-  avoid  a  conveyance 
shows  that  the  use  of  the  land  during  de- 


fendant's possession  has  been  of  greater 
value  than  the  consideration  paid,  an  of- 
fer to  return  the  consideration  is  inmec- 
essary.  Walling  v.  Thomas,  31  So.  988, 
133  Ala.  426. 

"Eqtiity  will  not  assist  one  to  repudiate 
a  contract  and  retain  its  benefits.  Hence 
a  bill  tor  rescission  must  ordinarily  offer 
to  do  equity,  by  restoring  the  party  called 
on  to  rescind  such  consideratioti  as  he  has 
paid,  with  interest  or  other  compensa- 
tion for  its  use.  But  exception  to  this 
rule  occurs  where  the  defendant  has  been 
fully  reimbursed  of  his  expenditures  by 
what  he  has  received  under  the  contract. 
Highby  v.  Whitlaker,  8  Ohio,  198;  Wilson 
V.  Moriarty,  77  Cal.  596,  SO  Pac.  134;  18 
Ene.  PI.  &  Prac.  834."  Walling  v. 
Thomas,  133  Ala.  426,  31  So.  982,  983. 

Offer  to  Refund  Conaidcration  Hade  in 
BUI.— See  post,  "Offer  to  Restore  Consid- 
eration or  Benefits,"  §  32  (4). 

While  one  who,  owing  to  the  undue  in- 
fluence of  others,  is  led  to  execute  a  con- 
tract to  his  prejudice,  must  disaffirm  the 
transaction  at  the  earliest  moment  after 
discovery  of  the  fraud,  and  offer  to  return 
whatever  he  has  received  he  may  make 
the  offer  to  return  in_a  bill  filed  by  him 
to  set  aside  the  contract,  his  failure  to 
do  so  prior  to  the  bill  being  only  material 
as  affecting  th«  question  of  costs.  Mc- 
Leod  V.  McLeod,  3*  So.  228,  137  Ala.  267. 
§  n  (S)  Conaideration  for  Deed  or  Hott- 
cage. 

A  complainant  who  seeks  to  have  a 
cloud  removed  from  his  title  to  his  home- 
stead, by  having  a  mortgage  executed  by 
him  annulled  as  to  the  homestead,  must 
offer  to  repay  the  amount  he  has  received 
on  such  mortgage,  with  lawful  interest, 
before  he  can  receive  the  aid  of  a  court 
of  equity.  Grider  v.  American  Freehold 
Land  Mortg.  Co.,  99  Ala.  381,  12  So.  775. 

Equity  will  decree  the  cancellation  of  & 
mortgage  acknowledged  by  one  incom- 
petent to  take  acknowledgments  only  on 
condition  that  mortgagee  return  any  un- 
paid portion  of  the  money  borrowed,  or 
equivalent,  with  legal  interest.  Hayes 
Southern  Home  Building  &  Loan 
Ass'n,  36  So.  527,  124  Ala.  663. 

A  mortgage  given  to  a  foreign  corpora- 
tion for  a  loan  will  not,  at  the  instance  of 


>v  Google 


}  22  (2) -26 


Cancellation  of  Ixstkuments 


Ihe  mortgagor,  be  canceled  as  a  cloud  on 
his  title  because  the  corporation,  when  it 
took  the  mortgage,  had  not  complied  with 
the  requirements  prescribed  by  statute 
as  conditions  precedent  to  its  right  to  do 
business  in  the  state,  without  the  mort- 
gagor returning  the  amount  due  on  the 
mortgage,  with  lawful  interest.  George 
II.  New  England  Mortgage  Security  Co., 
109  Ala.  548,  30  So.  331. 

Where  Mortgage  Waa  Given  to  Secure 
Pre-Eiisting  Debt.— The  rule  that  in  or- 
der to  rescind  an  invalid  mortgage  the 
mortgagor  must  return  the  money  ob- 
tained does  not  apply  where  the  mort- 
gage was  given  to  secure  a  pre-existing 
indebtedness.     Jenkins   v.  Jonas   Schwab 

Co.,  35  So,  649,   138  Ala.  664. 

g  S>  (3)  Contracts  of  Sale  of  Land. 

Where  a  mortgagor  seeks  to  set  aside 
a  purchase  under  a  mortgage,  by  his 
agent,  of  property  which  was  in  the 
agent's  control,  with  power  to  rent  and 
sell  it,  he  will  be  required  to  do  equity 
by  paying  the  amount  paid  for  the  prop- 
erty.    Adams   V.   Sayre,   76  Ala.   509. 

Where  the  proceeds  of  land  sold  '.mder 
a  void  order  of  probate  are  applied  by 
the  administrator  in  part  to  the  debts  of 
the  estate,  and  the  balance  given  to  the 
guardian,  and  by  him  used  for  minor 
heirs  of  Ihe  intestate,  they,  never  having 
tendered  back  the  price,  can  not  assert 
title  to  the  land.  Robertson  v.  Bradford, 
T3  Ala.  116;  Ellis  V.  Ellis,  B4  Ala.  348,  i 
So.  868. 

Repaying  Money  Advanced  by  Pur- 
chaser to  Pay  Mortgage. — Where  a  pur- 
chaser in  a  deed  procured  by  duress  from 
the  grantor  paid  a  mortgage  assumed  as 
a  part  of  the  consideration,  the  grantor 
as  a  condition  precedent  to  avoiding  the 
deed  must  repay  the  amount  within  a  rea- 
sonable lime  after  the  removal  of  the 
duress,  or  the  deed  will  be  binding.  Royal 
V.  Goss,  154  Ala.  117,  4S  So.  331. 

Offering  to  Set-Off  the  Consideration 
Received. — Offer  by  a  grantor,  seeking  to 
cancel  a  deed  of  homestead  because /of 
imperfect  execution,  to  set-off  against  the 
price  received,  which  he  should  return,  a 
claim  against  the  grantee  for  timber  cut 
on  the  land,  in  the  absence  of  agreement 
for  such,  set-off,  or  of  intervening  equity 


requiring  it,  is  not  a  sufficient  offe:'  to 
do  equity  to  entitle  him  to  the  relief 
sought.  Loxley  v.  Douglas,  25  So.  998, 
131  Ala.  575. 

§  83.  Persona  Entitled  to  Cancellation. 
§  S4.  In  GeaeraL 

See  post,  "Parties,"  §  30. 

The  heir  of  the   grantee  of  land   is   a 

proper  party  plaintiff  to  cancel  a  con- 
veyance to  his  ancestor  from  a  fraud- 
ulent grantor.  Foster  v.  Gressett,  39  Ala. 
393. 

Party  Out  of  PoBseauon. — A  court  of 
equity  will  entertain  a  bill  filed  to  have  a 
deed  cancelled,  the  execution  of  which  13 
shown  by  proper  averments  to  have  been 
procured  by  fraud  and  undue  influence, 
notwithstanding  the  fact,  that  the  com- 
plainant is  out  of  possession.  Shipman 
V.  Furniss,  69  Ala.  555. 

A  wife  joined  with  her  husband  in  con- 
veying her  separate  estate  by  trust  deed 
to  secure  his  debt,  and  afterwards,  un- 
der a  settlement  of  the  debt  and  thi:  as- 
serted liability  of  the  land,  executed  with 
him  an  absolute  deed,  reciting  the  agree- 
ment of  settlement,  and  conveying  to 
the  creditor  a  portion  of  the  land,  the 
evidence  of  the  debt  being  given  up  and 
the  trust  deed  canceled.  Held,  that  she 
could  maintain  a  bill  against  the  creditor 
and  a  purchaser  from  him  to  have  the 
absolute  deed  canceled,  though  she  was 
not  in  possession  of  the  land.  Ryall  *. 
Prince,  71  Ala.  66,  following  Boyleston 
V.  Farrior,  64  Ala.  564.  Cited  in  Bcrgan 
V.  Jeffries,  80  Ala.  349;  Bone  v.  Lansden, 
flS   Ala.   563,   6   So.   611. 

§  25.    Persons  as  to  Whom  Instruments 

May  Be  Cancelled. 
§  S8. In  General. 

See  post,  "Parties,"  g  30. 

Where  a  note  has  been  given  by  the 
vendee  of  real  estate  for  the  purchase 
ftioney,  equity  will  interpose  against  re- 
covery thereon  even  in  the  hands  of  an 
assignee,  if  the  equitable  defense  would 
have  been  available  against  the  payee. 
Smith  V.  Petius,  1  Stew.  &  P.  107. 
.  Defendant,  who  had  employed  com- 
plainant's son,  after  the  termination  of 
the. employment  accused  the  son  of  hav- 
ing embezzled  funds  from  defendant,  and 


>v  Google 


Cancellation  of  Instruments 


§§  26-29  (1) 


he  stated  to  one  who  acted  as  thi 
adviser  that  if  a  settlement  was  not  made 
the  son  would  be  prosecuted,  where- 
upon such  person  and  the  son  visited 
complainant,  and  stated  that  the  prose- 
cution would  be  commenced  unless  she 
should  make  a  conveyance  of  certain 
estate,  which  was  done,  and  which 
fendant  accepted.  Held,  that  defendant 
was  the  beneficiary  of  the  wrong  perpe- 
trated  on  complainant,  and  was  respon- 
sible for  the  acts  of  the  son  and  his  ad- 
viser, though  they  did  not  act  as  his 
agents,  and  cancellation  could  be  had  as 
against  him.  Martin  v.  Evans,  50  So.  997, 
163  Ala.  057. 


§  S7.  ^—  Bona  Fide  Purchasers. 

A  married  woman  can  not  avoid  a  mort- 
gage or  conveyance  executed  by  her  of 
her  separate  estate,  on  the  ground  of 
fraud  and  false  representations  on  thi 
part  of  her  husband,  of  which  the  mort- 
gagee was  ignorant  and  innocent.  Van- 
cleave  V.  Wilson,  73  Ala.  387;  Pacific 
Guano  Co.  v.  Anglin,  82  Ala.  492,  J  So. 
862. 

A  note,  for  which  a  wife  furnished  the 
consideration,  was  made,  without  her 
knowledge,  payable  to  her  husband  as 
well  as  herself,  as  was  also  a  mortgage 
whereby  it  was  secured.  She  indorsed 
note  in  blank,  and  delivered  it  to  her  hus- 
band, that  he  might  use  the  proceeds  in 
business  with  his  brother.  The  husband 
indorsed  the  note,  and  delivered  it  and 
the  mortgage  to  defendant,  to  whom  he  was 
indebted  as  a  partner  in  another  business, 
in  which  the  wife  had  informed  deiend- 
ant  that  her  property  should  not  be  used. 
Defendant  knew  that  the  husband  was 
without  funds  with  which  to  pay  value 
for  the  note.  Defendant  transferred  the 
note  and  mortgage  as  collateral  1 
cent  purchasers,  who  executed  the  power 
in  the  mortgage  by  selling  the  premises 
to  defendant.  Held,  that  the  transfer  of 
the  note  to  defendant,  his  assignment, 
and  the  sale  would  be  annulled,  and  the 
wife  would  be  decreed  to  be  the  sole 
owner  of  the  note  and  mortgage;  defend- 
ant not  being  an  innocent  purchaser,  and 
the  rights  of  his  assignees  not  being  in- 
volved. Lockwood  V.  Tate,  96  Ala.  353, 
11  So.  406. 


n.  PROCBEDINQS  AND  RELIEF. 
§  ta.  Ponn  of  Remedy. 

While  the  facts  which  will  authorize 
the  cancellation  of  an  instrument  wiU 
)ften  afTord  ground  tor  another  action  at 
law,  that  remedy  lies  only  in  equity. 
Gewin  v.  Shields,  52  So.  687,  167  Ala.  593. 

S  S8.    Litaiutiona  and  Laches. 

See  ante,  "Ratification."  §  15; 
pel  and  Waiver,"  g  I6;  "Notic 
mand,"  g  30. 

Necessity  of  Negativing  Laches  in  Bill. 
—See  post,  "Excuse  for  Laches,"  g 
32  (S). 
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g    SS  (1)  Laches  in  General 

Where  a  bill  by  a  grantor  to  cancel 
deed  avers  that  he  is  in  possession,  and 
avers  nothing  to  show  that  he  ever  sur- 
rendered possession  under  the  deed,  or 
recogni7ed  the  grantee's  title,  he  can  not 
be  charged  with  laches.  Treadwell  v, 
Torbert,  35  So.  316,  132  Ala.  297. 

"Staleness  or  laches  is  founded  upon 
acquiescence  in  the  assertion  of  adverse 
rights,  and  unreasonable  delay  on  com- 
plainant's part  in  not  asserting  her  own, 
to  Ihe  prejudice  of  the  adverse  party. 
Pom.  Eq.  Jur.,  g  419;  13  Am.  &  Eng.  Enc 
Law  533;  3  Brick.  Dig.,  p.  386,  §  463."- 
Treadwell  v.  Torbert,  132  Ala.  297,  25  So. 
316,  217. 

Proceedings  for  the  cancellation  of  an 
instrument  must  be  begun  promptly  on 
discovering  the  ground  of  invalidity,  and 
■e  to  proceed  within  a  reasonable 
time  bars  the  action.  Smith  v.  Robertson, 
23  Ala.  313. 

When  Time  Beguis  to  Run.— Notwith- 
standing a  fraud  may  have  been  com- 
mitted, the  bar,  from  lapse  of  time  will 
be  effectual,  unless  a  suit  is  prosecuted 
within  a  reasonable  lime  after  the  dis- 
covery of  the  fraud;  and  it  is  not  true,  in 
equity,  that  time  does  not  commence  run- 
ning until  after  the  discovery  of  the 
fraud.     Johnson  v.  Johnson,  5  Ala.  90. 

What  Is  "Reasonable  Time."— "What 
will  be  considered  a  reasonable  time  for 
moving  to  disaffirm  may  depend  on  the 
situation  and  condition  of  the  parties,  and 
the  circumstances  of  the  particular  case. 
Orendorff  v.  Tallman.  90  Ala.  4*1,  7  So. 
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821;  18  Enc.  PI.  &  Prac.  826."  Walling 
V.  Thomas,  133  Ala.  4S6,  31  So.  082,  983. 
"The  right  to  rescission  may  be  lost  by 
failure  to  manifest  an  election  to  disaf- 
firm the  contract  within  a  reasonable 
time.  What  constitutes  a  reasonable 
time  must  be  determined  from  the  cir- 
cumstances of  the  case.  Foster  v.  Gres- 
sett.  S9  Ala.  893."  Orendorfl  v.  Tallman, 
90  Ala.  441,  7   So.  821,  8S2. 

Action  by  Hdr  after  Discoveiy  of 
Frand. — A  deed  made  two  years  before 
the  death  of  a  grantor  will  not  be  set 
aside  for  undue  influence  in  an  action 
commenced  six  years  thereafter  by  her 
heirs,  who  had  at  all  times  been  aware 
of  her  mental  condition,  when  it  appears 
that  the  parties  can  not  be  placed  in 
statu  quo.  Dent  v.  Long,  90  Ala.  172,  7 
So.  640. 

Where  the  purchaser  of  land  died 
eight  months  after  his  purchase,  without 
having  discovered  the  fraud  of  his  vendor, 
and  his  heirs,  one  of  whom  was  a  minor 
up  to  the  filing  of  a  bill  to  rescind,  filed 
such  bill  within  one  year  after  discovery 
of  the  fraud  and  within  4  years  from  the 
date  of  the  purchase,  the  remedy  was  not 
barred  by  laches.  Foster  v.  Gressett,  29 
Ala.  393. 

Intervening  Righta. — "Though  a  party 
has  the  right  to  determine  whether  or  not 
he  will  rescind  a  contract,  so  long  as  he 
has  made  no  election,  if,  while  consider- 
ing, the  position  of  the  other  party  is 
materially  afTected  or  changed,  or  in- 
nocent third  persons  have  acquired  in- 
tervening rights  in  consequence  of  his 
unreasonable  and  unexplained  delay,  he 
will  be  precluded  from  exercising  his 
right  to  rescind.  Clough  v.  Railway  Co., 
L.  R.  7  Exch,  26."  Dent  v.  Long,  90  Ala. 
172,  7   So.  640,  642. 

Necesrity  for  Prompt  Action. — Thi 
right  to  rescind  a  contract  because  of 
fraud  or  fraudulent  representations  must 
be  asserted  promptly.  Dean  v.  Oliver. 
131  Ala.  634,  30  So.  863. 

A  party  who  seeks  to  rescind  a  sale  of 
lands  on  account  of  fraud,  defect  of 
title,  or  want  of  authority  in  the  vendor 
to  sell,  must  be  diligent  and  prompt, 
diligent  to  discover  the  fraud,  etc.,  and 
prompt  to  avail  himself  of  the  discovery, 
when  made.  If  he  retains  the  possession 
and  enjoyment  of  the  lands,  with  ni 


of  the  facts  giving  him  a  right  to  rescind, 
that  right  will  be  lost,  unless  he  can  show 
i  good  excuse  for  his  delay,  Garrett 
V.  Lynch,  4S  Ala.  204;  E  Pom.  Eq.  Jur., 
897;  Howie  v.  North  Birmingham  L,and 
Co.,  9S  Ala.  389,  11  So.  15,  16. 

"No  proposition  is  better  settled  than, 
if  the  party  defrauded  would  disaffirm 
:hc  contract,  he  must  do  so  at  the  earliest 
practical  moment  after  discovery  of  the 
cheat  That  is  the  time  to  make  his 
election,  and  it  must  be  done  promptly 
and  unreservedly.  He  must  not  hesitate; 
can  he  be  allowed  to  deal  with  the 
subject  matter  of  the  contract  and  after- 
wards rescind.  The  election  is  with  him. 
He  may  affirm  or  disaflirm  the  contract, 
but  he  can  not  do  both;  and  if'he  con- 
cludes to  abide  by  it,  as  upon  the  whole 
advantageous,  he  shall  not  afterwards  be 
permitted  to  question  its  validity.' " 
Stephenson  v.  Allison,  133  Ala.  439,  26 
So.  290,  298;  McLeod  V.  McLeod,  137 
Ala.   267,   34    So.    228,   229. 

Same — Awaiting  TertninatioD  of  Liti- 
gation Concerning  Subject  Matter. — A 
:lient  is  not  entitled  to  cancellation  of  a 
conveyance  to  his  attorney,  even  if  it 
ivas  obtained  without  the  latter  disclos- 
ng  information,  if  the  client  did  not  act 
promply.  but  awaited  termination  of  liti- 
gation affecting  the  property.  Dawson 
V.  Copeland,  173  Ala.  207,  99  So.  600. 

Instancea  Where  Laches  Held  Fatal. — 
An  administrator  purchased  of  one  of  the 
distributees,  shortly  after  he  came  of  age, 
ill  his  interest  in  his  father's  estate,  the 
administrator  having  rendered  no  inven- 
tory of  the  estate  or  stated  an  account, 
and  the  purchase  was  made  at  a  grossly 
inadequate  price.  Held,  that  after  the 
lapse  of  eleven  years  from  the  making  of 
such  contract  equity  would  not  lend  its 
aid  to  rescind  it  and  compel  the  adminis- 
trator to  account  to  the  distributee,  who 
had,  when  the  contract  was  made  or 
soon  afterwards,  knowledge  of  circum- 
stances sufficient  to  put  him  on  inquiry, 
and  six  years  afterwards  had  actual  no- 
tice of  the  fraud.  Johnson  v.  Johnson,  6 
Ala.  90. 

A  bill  for  the  rescission  of  a  contract 
of  purchase,  on  the  ground  of  the  vend- 
or's false  representations,  was  filed  thir- 
teen or  fourteen  years  after  the  discov- 
ery of  the  fraud,  and,  although  it  alleged 
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thai  the  complainant  abandoned  the  land 
on  the  discovery  of  the  fraud,  it  showed 
no  act  on  his  part  which  would  have  pre- 
cluded him  from  enforcing  the  specific 
execution  of  tiie  contract,  if  a  favorable 
fluctuation  of  the  price  of  the  land  had 
made  it  his  interest  to  do  so,  and  the 
laches  was  held  fatal  to  the  relief,  on  de- 
murrer for  the  want  of  equity.  Askew 
V.  Hooper,  28  Ala.  634,  cited  in  Harrison 
J-.  Deramus,  33  Ala.  463. 

Complainant  sold  a  lot  of  land  to  de- 
fendant at  auction,  the  terms  being  one- 
fourth  cash,  the  balance  on  time,  with 
mortgage  security;  but  complainant's 
managing  agent,  without  authority,  took 
from  defendant  a  draft  for  the  first  pay- 
ment, and  notes  and  morlgage  for  the 
deferred  payments,  and  executed  a  deed 
for  ihe  lot,  to  be  delivered  when  the 
draft  was  paid.  Shortly  afterwards,  the 
deed  was  by  mistake  recorded,  but  com- 
plainant retained  it.  The  draft  was  never 
paid,  and  complainant  continued  to  hold 
it,  as  well  as  the  notes  and  mortgage.  No 
notice  of  rescission  was  ever  served  on 
defendant,  but  a  quitclaim  deed  was  de- 
manded of  him.  This  bill  to  rescind  was 
brought  two  years  and  seven  months 
after  the  deed  was  recorded,  the  lot  hav- 
ing in  the  meantime  increased  consider- 
ably in  value.  Held,  that  the  delay  was 
fatal  to  the  relief  asked.  Sheffield  Land, 
Iron  &  Coal  Co.  i.  Neill.  87  Ala.  158,  6 
So.  1. 

A  vendee  was  guilty  of  laches,  and  not 
entitled  to  the  cancellation  of  a  contract 
for  the  sale  of  land  on  the  ground  of  the 
vendor's  fraud,  where,  after  discovering 
such  fraud,  he  made  a  payment  on  the 
contract,  and  waited  more  than  two 
years,  and  tilt  after  the  filing  of  a  bill  to 
enforce  the  vendor's  lien,  before  disaf- 
firming the  contract,  Howie  v.  North 
Birmingham  Land  Co.,  95  Ala.  3B9,  11 
So.  IS. 

In  a  suit  by  a  mortgagor  to  set  aside 
a  conveyance  of  his  equity  of  redemption 
to  the  mortgagee  on  the  ground  of  fraud, 
complainant  was  barred  by  laches  where 
he  failed  to  file  his  bill  for  more  than 
seven  years  after  -the  execution  of  the 
conveyance,  and  more  than  six  years 
after  he  was  informed  that  defendant  re- 
pudiated the  agreement  and  refused  to 
permit  him  to  redeem  as  he  had  prom- 


ised.    Goree  v.   Clements,  94  Ala.  337,  10 
So,   906. 

Complainant  deeded  land  to  defend- 
ant's intestate  in  November,  1895,  aad 
filed  a  bill  to  cancel  the  same  in  January, 
1899.  alleging  that  the  sole  consideration 
was  the  vendee's  promise  to  convey  cer- 
tain other  land  to  him,  and  that  he  did 
not  intend  at  the  time  to  do  so,  and  had 
never  done  so.  It  did  not  appear  that 
complainant  had  ever  requested  a  deed 
from  the  vendee  up  to  the  time  of  his 
death,  over  two  years  later,  or  that  he 
vver  made  known  to  the  vendee's  admin- 
istrator his  claim  against  the  estate  un- 
til November,  1S98,  when  the  land  was 
sold  to  pay  the  vendee's  debts.  The  com- 
plaint did  not  show  when  complainant 
first  ascertained  that  his  vendee  did  not 
intend  to  execute  the  deed  as  promised. 
Held  not  to  show  that  complainant  had 
acted   with    reasonable    diligence.     Dean 

!■.  Oliver,  30  So,  865,  131  Ala.  634. 

A  party  who  seeks  the  rescission  of  a 
contract,  on  the  ground  of  fraud,  must 
move  within  a  reasonable  time  after  the 
discovery  of  the  fraud.  What  is  a  rea- 
sonable time  must  depend  on  the  circum- 
stances of  each  particular  case.  Here,  a 
rescission  was  refused,  because  the  in- 
fant, after  attaining  his  majority,  and 
with  knowledge  of  the  fraud,  accepted 
from  his  guardian  a  deed  for  the  land. 
remained  in  possession  more  than  seven 
years  after  the  sale,  and  more  than  five 
years  after  the  discovery  of  the  fraud,  and 
showed  no  excuse  for  his  delay.  Kern 
!■.   Burnham,  2H  Ala.   428, 

§  2S  <2)  Accnial  of  Cause  of  Action. 

Plaintiffs,  VV.  and  the  heirs  of  one  F„ 
sued  in  1888  to  set  aside  a  conveyance. 
The  complaint  alleged  that  W.  ami  F., 
his  brother,  purchased  in  1843  some  land 
of  H.,  who  transferred  to  them  the  re- 
ceiver's certificate  of  entry;  that  in  18*5 
a  patent  was  issued  to  them  by  the 
United  States;  that  F.  and  H.  lived  on 
the  land  until  F.  died,  in  1845;  that  II.,  in 
1863,  sold  the  land  to  defendant;  that 
plaintiffs  were  ignorant  that  either  W., 
who  lived  some  distance  from  the  land, 
or  F.,  had  interest  therein,  until  the  pat- 
ent was  accidently  discovered  by  them  in 
1887;  that,  after  the  death  of  F.,  W.  asked 
H.  far  his  papers;  that  he  gave  him  one. 
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saying  nothing  about  the  patent,  or  the 
transaction  with  F.  in  1643;  and  that  de- 
fendant knew  of  the  fraud.  Held  that, 
under  Code  1886,  §  2630,  which  provides 
that  in  actions  for  relief  against  fraud 
which  are  barred  by  the  statute  of  limi- 
tations the  cause  of  action  accrues  only 
from  the  discovery  by  the  party  ag- 
grieved of  the  fraud,  this  answer  lo  the 
statute  of  limitations  was  available  at 
law,  and.  in  the  absence  of  averments 
showing  the  necessity  of  equitable  relief, 
the  bill  must  be  dismissed.  Tillison  v. 
Ewing,  87  Ala.  350,  6  So.  276. 
§  29  (S)  Excuse  for  Dela^r.      . 

See  post,  "Excuse  for  Laches,"  §  33  (2). 

Where  complainants  in  a  suit  to  avoid 
a  conveyance,  as  obtained  from  their  an- 
cestress by  undue  influence,  aver  that 
they  have  continuously  asserted  their 
rights,  and  postponed  proceeding,  rely- 
ing on  promises  made  by  defendant, 
a  delay  for  nearly  three  years  after  the 
death  of  their  ancestress  before  begin- 
ning legal  proceedings  is  not  such  laches 
as  preclude  their  prosecution  of  the  ac- 
tion. Walling  V.  Thomas,  31  So.  982,  133 
Mi.  426. 

To  a  bill  to  set  aside,  as  a  mistake,  a 
provision  in  a  marriage  settlement  for  the 
"natural  heirs"  of  the  wife,  they  must  be 
defendants;  and,  as  they  can  not  be  as- 
certained until  her  death,  it  is  no  laches 
lo  delay  the  bill  until  her  death.  Shack- 
elford V.  Bullock,  34  Ala.  4i8. 

A  bill  to  set  aside  a  deed  alleged  that 
S.,  the  grantor,  conveyed  the  property 
to  a  daughter  of  his  second  wife  by  her 
first  marriage,  in  1838 — the  deed  reciting 
that  a  former  deed,  made  in  185B,  being 
lost  during  the  war,  he  executed  this  one 
in  lieu  thereof;  that  the  latter  deed  was 
recorded;  that  he,  after  the  war,  and  be- 
fore making  the  deed  of  1868,  erected 
buildings  thereon,  and  resided  there  until 
the  death  of  his  wife,  in  1876,  with  his 
stepdaughter,  who  was  treated  as  one  of 
the  family.  There  was  no  special  aver- 
ment  of  acts  of  ownership  by  S.  after 
the  deed  was  made.  S.  resided  with  his 
son,  in  Mississippi,  from  18TS  until  his 
death  in  1882.  Complainants  alleged  un- 
due influence  on  the  part  of  the  step- 
daughter, and  their  ignorance  of  any 
fraud  in  the  matter  until  1867,  one  year 


before  suit  brought.  No  concealment  of 
the  grantee's  interest  in  the  property  was 
alleged.  Held,  that  there  was  no  such 
excuse  shown  for  the  delay  in  prosecu- 
tion of  the  suit  as  to  bar  the  running  of 
the  statute.  Scruggs  v.  Decatur  Mineral 
&  Land  Co.,  86  Ala.  173,  5  So.  440. 
§  39  <4)  Statutorjr  LitnitationB. 

The  statute  of  limitations  is  not  appli- 
cable in  equitable  cases,  but  a  court  of 
equity  will  often  adopt  a  period  similar 
to  that  prescribed  for  analogous  cases  at 
law.     Askew  v.  Hooper,  28  Ala.  63t. 

A  bill  in  equity  to  set  aside  a  deed  to 
land,  where  there  has  been  acquiescence 
in  an  adverse  possession  for  ten  years  be- 
fore suit,  is  barred,  under  Code  1886,  § 
3419,  unless  there  are  excusable  circum- 
stances taking  the  case  out  of  the  opera- 
tion of  the  statute.  Scruggs  v.  Decatur 
Mineral  &  Land  Co.,  86  Ala.  173,  5  So, 
440. 

§  ao.  Parties. 

See  ante,  "Persons  Entitled  to  Cancel- 
lation," §  23;  "Persons  as  to  Whom  In- 
struments May  Be  Cancelled,"  §  25. 
§  ao  (1)  In  General. 

The  distributee  and  assignee  are  the 
only  proper  parties  plaintiff  and  defend- 
ant, respectively,  to  a  bill  seeking  to  set 
aside,  on  the  ground  that  it  was  fraudu- 
lently procured,  an  assignment  by  a  dis- 
tributee of  his  distributive  interest  in  the 
decedent's  estate.  Marsh  v.  Richardson, 
4B  Ala.  430. 
§  30  (S)  Parties  Plaintiff. 

A  father  (since  deceased)  and  mother 
having  conveyed  the  fee  of  land  to  a 
daughter,  reserving  a  life  estate,  one  who 
Cook  a  deed  from  the  daughter,  alone 
after  she  and  her  mother  had  conveyed 
the  land  by  a  deed  of  trust,  can,  without 
joining  the  mother,  maintain  a  bill  to  set 
aside  the  deed  of  trust  as  fraudulently 
procured  only  so  far  as  the  remainder  is 
affected..  Gandy  v.  Fortner,  24  So,  425, 
119  Ala.  303. 

If  one  of  several  joint  makers  of  a  note, 
given  for  the  purchase  money  of  land, 
promises  a  third  person  that  he  will  pay 
it  if  the  latter  purchases  it,  and  the  latter 
takes  the  note  on  the  faith  of  that  prom- 
ise,  the    promisor   may,    notwithstanding 
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his  promise,  join  with  the  other  makers 
of  the  note  in  a  bill  for  the  rescission  of 
the  contract  of  sale,  but  he  will  not  be 
entitled  to  any  relief  against  the  holder, 
who  purchased  on  the  faith  of  his  prom- 
ise. Lanier  v.  Hill,  25  Ala.  S54. 
§  30  (3)  PartieB  DefendanL 

A  bill  was  filed  by  a  corporation  for 
the  purpose  of  annulling  a  certain  resolu- 
tion adopted  by  its  board  of  directors, 
and  for  cancellation  of  certain  deeds  con- 
veying corporate  lands,  made  pursuant  to 
such  resolution,  and  for  an  accounting 
with  the  defendant  as  trustee.  It  was 
further  averred  that  the  defendant,  after 
having  received  in  accordance  with  the 
resolution  alleged  to  have  been  fraudu- 
lently passed  by  its  board  of  directors 
deeds  of  conveyance  to  certain  lots 
owned  by  the  compUinant,  gold  and  con- 
veyed said  lots  to  different  persons  for 
value  and  without  notice.  Held,  that 
such  vendees  of  the  defendant  were  nec- 
essary parties  to  the  bill,  since  the  can- 
cellation of  the  deed,  as  prayed,  from  the 
complainant  to  the  defendant,  would  ma- 
terially affect  the  vendee's  title  to  the 
land.  Mobile  Land  Imp.  Co.  v.  Gass,  29 
So.  920,  139  Ala.  314. 

Heirs  of  Vendor.— The  heirs  at  la«  of 
the  vendor  are  not  necessary  parties  de- 
fendant to  a  bill,  tiled  by  the  purchaser 
against  his  administrator,  for  a  cancella- 
tion of  the  deed,  as  to  a  tract  of  land  to 
which  the  vendor  had  no  title,  and  which 
was  included  in  the  deed  by  mistake. 
Williams  v.  Mitchell,  30  Ala.  299. 

Vendor's  Mortgagee.  —  The  vendor's 
mortgagee  is  not  a  proper  party  defend- 
ant to  a  suit  to  rescind  a  contract  of  sale, 
as  he  is  not  concerned  in  the  transactions 
between  the  vendor  and  vendee;  the  land 
being  always  subject  to  his  claim.  Oren- 
dorff  V.  Tallman.  SO  Ala.  441,  7  So.  821. 

Joinder  of  Parties  Defendant.  —  A 
mortgage  was  given  by  a  partnership  to 
the  sureties  on  an  administrator's  bond, 
as  security  for  a  loan  made  by  the  ad- 
ministrator to  the  firm,  and  also  for  the 
benefit  of  the  heirs.  A  bill  to  foreclose 
said  mortgage,  in  which  the  heirs  were 
complainants,  and  the  administrator  and 
his  sureties,  the  firm,  the  attaching  cred- 
itors of  the  firm,  and  the  sheriff  were  re- 
spondents,   alleged    that    the    creditors. 


proceeding  separately,  attached  the  mort- 
gaged property  \  that  part  thereof  was 
sold  by  the  sheriff,  and  the  proceeds  ap- 
propriated by  them;  and  that  the  sheriff 
sold  a  mortgaged  lot  and  gave  a  con- 
veyance thereof.  The  bill  prayed  for 
foreclosure,  that  the  administrator  ac- 
count, and  that  the  administration  be  re- 
moved into  the  chancery  court,  and  that 
the  sheriff's  deed  be  canceled.  Held,  that 
there  was  no  misjoinder  of  parties  de- 
fendant. Smith  V.  Smith,  106  Ala.  898, 
17  So.  680. 

Where  a  bill  to  rescind  a  contract  for 
the  purchase  of  stock  and  for  the  surren- 
der of  notes  given  therefor  by  complain- 
ant, on  the  ground  of  fraud  inducing  the 
purchase,  avers  that  on  discovery  of  the 
fraud,  and  before  the  certificate  of  stock 
was  received,  complainant  offered  to  re- 
scind the  contract,  and  that  the  defend- 
ant declined,  and  also  refused  to  deliver 
to  him  his  notes,  and  that  the  notes  were 
discounted  and  the  proceeds  placed  to 
the  credit  of  defendant,  but  does  not  join 
as  defendant  the  bank  holding  the  notes, 
the  bill  shows  equity,  and  can  be  main- 
tained, whether  the  holder  be  a  bona  fide 
holder  or  not.  Southern  States  Fiie  & 
Casualty  Ins.  Co.  v.  Whalley,  173  Ala. 
101,  55  So.  620. 
g  31.  Pleading. 

§  32. Bill,  Complaint,  or  Petition. 

§  32  (1)  In  General. 

Under  a  bill  which  specifically  asks  the 
cancellation  of  a  mortgage  because  given 
to  secure  a  debt  founded  on  an  alleged 
illegal  consideration,  the  complainant 
can  not  have  a  decree  establishing  the 
mortgage,  and  allowing  him  to  redeem; 
nor  can  the  bill  be  framed  with  a  double 
aspect,  asking  either  a  cancellation  or  re- 
demption.   Micou  V.  Ashurst,  EG  Ala.  607. 

A  complaint  for  specific  performance 
alleged  that  the  ancestor  of  plaintiffs  and 
defendants  executed  a  deed  to  one  of 
plaintiffs  and  another  to  defendants;  that 
the  latter  deed  covered  also  personal 
property;  that  to  avoid  litigation  it  was 
agreed  by  all  the  heirs,  that  the  property 
should  be  sold  and  divided  equally  be- 
tween all  of  the  heirs,  and  the  agreement 
was  made  an  exhibit  to  the  bill;  that,  to 
carry  out   the  agreement  as  to  the  sale 
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and  distribution,  all  the  heirs  executed  a 
deed  to  defendants,  conveying  all  prop- 
erty left  by  their  ancestor  and  included 
in  the  two  deeds;  that  the  granteen  in 
the  deed  have  wholly  failed  to  pertonn 
their  contract,  and  are  converting  the 
property  to  their  own  nse,  and  cancel- 
lation and  specific  performance  are 
prayed  for.  Held,  that  the  bill  could  not 
be  sustained  as  for  the  cancellation  for 
want  of  facts,  and  it  could  not  be 
amended,  so  as  to  make  it  one  for  cancel- 
lation, without  working  an  entire  change 
in  the  cause  of  action.  O'Briant  v. 
O'Briant,  49  So.  317,  160  Ala.  457. 

Showing  Privity.— The  bill,  in  terms 
and  effect  alleging  the  relation  of  land- 
lord and  tenant  exists  between  the  par- 
ties, shows  such  a  privity  between  them 
as  to  authorize  a  bill  to  cancel  the  lease 
for  breaches,  and  for  an  accounting  as 
for  rents.  Peerless  Coal  Co.  v.  Lamar 
(Ala.),  60  So.  837. 

Alleginc  Reudence  of  Parties  by  In- 
ference.—In  an  action  to  set  aside  a  con- 
veyance by  a  married  woman,  on  the 
ground  that  her  husband  had  not  joined 
in  the  deed,  an  averment  that  the  hus- 
band was  of  sound  mind  and  resided  with 
his  wife,  and  did  not  give  his  consent  to 
the  conveyance,  "as  required  by  the  stat- 
ute of  Alabama,"  in  effect  avers  that  the 
wife  resided  in  Alabama,  and  is  good  as 
against  a  general  demurrer.  Bell  ». 
Burkhalter  (Ala.),  57  So.  460. 

Avening  Interest  of  Vendor. — In  an  ac- 
tion to  set  aside  as  fraudulent  a  deed  of 
lands,  the  habendum  clause  of  which 
reads,  "to  have  and  to  hold  what  inter- 
est and  title  I  may  and  do  have  by  tea- 
son  of  my  survivorship  of  my  late  wife, 
to  whom  said  lands  belonged,"  the  bill 
must  show  what  interest  the  vendor  had, 
and  its  value,  and  deny  the  adequacy  or 
payment  of  the  consideration.  Moorer 
V.  Moorer,  87  Ala.  54S,  6  So.  289. 

Showing  PoncMion  in  Comi^unant. — 
A  bill  to  cancel  a  conveyance  by  an  al- 
leged insane  person,  averring  that  com- 
plainant    "never     delivered      possession 

*  •    •    to      either      of     the      grantees, 

•  •  "  either  at  the  time  of  execution 
of  said  deeds  or  at  any  time  thereafter," 
does  not  show  that  complainant  had  pos- 
session when  it  was  filed,  and  should  be 


dismissed.  Galloway  v.  McLain,  31  So. 
603,  131  Ala.  880. 

Description  of  Land  Involved. — Where 
a  bill  is  filed  in  equity  to  annul  the  sale 
of  land  and  to  cancel  the  conveyance 
thereof  for  fraud,  a  description  of  the 
land  involved  in  the  suit  is  sufficient  if 
it  furnishes  data  from  which  the  identity 
of  the  land  may  be  fixed  with  certainty 
by  evidence  aliunde.  Pinkston  v.  Boy- 
kin,   30   So.   398,   130  Ala.   483. 

Averring  Pacts  Constituting  Frands. — 
"Before  cancellation  can  be  decreed  for 
fraud  practiced  in  the  procurement  of 
complainant's  deed,  the  bill  must  aver 
facts  from  which  fraud  is  the  legal  re- 
sult; the  rule  being  that  averments  of 
conclusions  are  insufficient  to  raise  an 
issue  of  fraud.  Mountain  v.  Whitman, 
103  Ala.  630,  16  So.  15;  Little  v.  Sterne, 
125  Ala.  809,  37  So.  973;  Warren  v.  Hunt, 
114  Ala.  506,  21  So.  939."  Pratt  Land, 
etc.,  Co.  V.  McCIain,  135  Ala.  452,  33  Sa 
185,  186. 

Averring  Name  of  Defendant's  Agent 
Who  Committed  the  Fraud.— Where  a 
bill  to  set  aside  a  conveyance  of  land  for 
fraud  alleged  that  the  fraud  was  prac- 
ticed through  defendant's  agent,  and  that 
it  was  by  reason  of  the  fraud  so  practiced 
that  plaintiff  was  deceived,  the  name  of 
the  person  who  was  alleged  to  have  acted 
as  defendant's  agent  should  be  averred, 
and  this  notwithstanding  the  fact  that,  as 
such  person  was  defendant's  agent,  he 
would  be  presumed  to  know  his  name 
and  identity.  Pinkston  v.  Boy  kin,  30 
So.  398.  130  Ala.  483. 

Repugnancy.^ In  an  action  to  cancel 
a  mortgage,  and  enjoin  a  foreclosure  of 
same,  the  bill  alleged  that  the  complain- 
ant received  $1,000  of  defendant  corpora- 
tion, which  sum  was  still  unpaid,  and 
gave  his  note  for  $1,S00,  secured  by  the 
mortgage;  that  if  the  mortgage  was  an 
Alabama  transaction  it  was  void,  because 
defendant,  being  a  foreign  corporation, 
did  not  have  a  known  place  of  business  in 
the  state  as  required  by  the  constitution, 
and  if  it  was  a  New  York  transaction,  the 
papers  having  been  delivered  there,  it 
was  void  for  usury;  and  that  complain- 
ant was  not  indebted  to  defendant  in  any 
sum,  but  complainant  offered,  if  he  wa* 
mistaken  in  this,  to  pay  defendant  wbat- 
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ever  sum  the  court  adjudged  to  be  due 
—held,  that  the  court  properly  overruled 
a  demurrer  assigning  repugnancy,  in  that 
the  bill  averred  that  the  mortgage  was 
void  under  the  laws  of  New  York,  and 
also  under  the  laws  of  Alabama,  and  ai 
the  same  time  stated  facts  showing  that 
the  mortgage  was  legal  in  the  latter  state, 
and  offered  to  submit  to  its  jurisdiction; 
since  Ihe  real  repugnancy  was  the  alle- 
gation that  the  mortgage  was  maile  in 
two  different  states,  and  this  point  was 
not  properly  presented  by  the  demurrer. 
N'ew  England  Mortg.,  etc.,  Co.  v.  Powell, 

'J7   Ala.   483,  13   So.   55. 

Contradictory  Averrnents.  —  When  a 
bill  to  cancel  a  deed  contains  averments 
that  the  consideration  for  the  convey- 
ance was  an  agreement  to  support  the 
grantor  and  to  make  improvements  on 
the  land,  and  the  deed,  as  set  out  in  the 
bill,  contains  similar  recitals,  a  further 
averment  in  the  bill  that  the  grantee  took 
advantage  of  grantor's  infirmities,  and 
procured  the  execution  of  the  deed  with- 
out consideration,  is  contradictory,  and 
affords  no  ground  for  relief.  Gardner  v. 
Knight,  37   So.   298,   124  Ala.  273. 

Same— When  One  Averment  Errone- 
ous.—In  an  action  to  cancel  a  mortgage, 
and  the  deed  made  on  foreclosure 
thereof,  the  bill  alleged  that  the  debt  had 
been  paid  before  foreclosure,  that  the 
property  had  been  bought  in  by  the  mort- 
gagee, and  that  Che  mortgagors  had  no 
power  to  execute  the  mortgage.  Held. 
that  the  bill  was  not  bad  on  demurrer 
as  being  based  on  antagonistic  rights, 
when  the  averment  that  the  mortgagors 
had  no  power  to  execute  the  mortgage 
was  erroneous.  Dickerson  v.  Winslow, 
97  Ala.  491,  11  So.  BIB. 

Duplicity. — A  mortgagor's  bill  averring 
full  payment,  and  yet  offering  to  pay  any 
balance  found  due  on  account,  and  ask- 
ing for  a  cancellation,  or  for  an  account 
and  redemption,  is  not  bad  for  duplicity. 
Fields  V.  Helms,  70  Ala.  460. 

Executed  Contract— See  ante,  "Exe- 
cuted  Contracts,"   §   6. 

A  bill  was  filed  by  a  corporation  for 
the  purpose  of  annulling  a  certain  reso- 
lution adopted  by  its  board  of  directors, 
and  for  the  cancellation  of  certain  deeds 
conveying    corporate    land,    made    pursu- 


ant to  said  resolution,  and  for  an  ac- 
counting with  the  defendant  as  trustee. 
It  was  averred  that  the  defendant,  after 
having  received,  in  accordance  with  the 
resolution  alleged  to  have  been  fraudu- 
lently passed  by  its  board  of  directors, 
deeds  of  conveyance  to  certain  lots 
owned  by  the  complainant,  sold  and  con- 
veyed said  lots  to  different  persons  for 
value  and  without  notice.  Held  that,  it 
nowhere  appearing  in  the  bill  that  any 
consideration  was  paid  by  the  defendant 
for  the  lots  in  question  or  that  any  bene- 
fits resulted  to  the  complainant,  as  the 
bill  fought  to  annul  an  illegal  and  unau- 
thorized contract  of  the  board  of  direct- 
ors whereby  the  corporation  had  been 
deprived  of  its  property  to  the  injury  of 
its  stockholders,  it  was  not  subject  to 
demurrer  on  the  ground  that  it  showed 
an  executed  contract  between  the  com- 
pany and  defendant.  Mobile  Land  Imp. 
Co.  r-  Gass.  29  So.  920,   139  Ala.  2H. 

To  Set  Aside  Deed  to  In8<dvent  Estate. 
—Where  a  deed  of  a  decedent's  estate 
by  an  heir  to  decedent's  administiator 
recited  that  the  estate  had  been  judicially 
declared  insolvent,  a  bill  for  relief  from 
that  deed  and  another  executed  by  the 
administrator  to  a  third  person  must  neg- 
ative the  recital  and  affirm  the  solvency 
of  the  estate.  Boddie  v.  Ward,  44  So. 
105,  151  Ala.  198;  Boddie  v.  Colburn,  44 
So.  108,  151  Ala.  669. 

§  32  (2)  Excuse  for  Laches. 

See  ante,  "Ratification,"  §  15;  "Estop- 
pel and  Waiver,"  g  16;  "Limitations  and 
Laches."  §  29. 

Where  a  bill  avers  that  a  deed  was  ob- 
tained from  complainants'  decedent, 
while  her  mind  was  unsound,  at  one- 
fourth  the  value  of  the  land,  and  by  in- 
fluence of  one  in  whom  she  reposed  con- 
fidence, and  thereafter  she  continued  to 
decline  into  a  state  of  insanity  until  her 
death,  such  allegations  show  a  right  in 
the  grantor  to  have  the  sale  avoided,  and 
rebut  all  presumption  that  acquiescence 
caused  her  failure  to  assert  such  right 
Walling  V.  Thomas,  31  So.  882,  133  Ala. 

426. 

Neceuity  of  Wcgativing  Laches  in 
Complaint  —  Laches,  being  defensive 
matter,  need   not  be   negatived   by  com- 
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§  3S  (3)  Setting  Out,  and  Description  of 
Instrument. 
A  bill  in  equity  for  the  cancellation  of 
a  deed  is  not  bad  on  demurrer  because  it 
alleges  that  the  deed  was  executed  to 
complainant,  it  being  apparent  that  de- 
fendant was  intended;  especially  where 
a  copy  of  the  deed  was  attached  as  a 
part  of  the  bill,  whereby  the  error  was 
cured.  Piedmont  Land  &  Improvement 
Co.  V.  Piedmont  Foundry  &  Machine  Co., 
96   Ala.   389,   11   So.   332. 

§  3S  (4)  Offer  to   Restore   Consideration 
or  Benefits. 

See  ante,  "Restoration  of  Considera- 
tion  or   Benefit,"  §  82. 

Necessity  for  Offer. — In  a  suit  by  a 
mortgagee  who  has  purchased  the  m 
gaged  premises  under  a  power  of  sale 
in  the  mortgage,  to  compel  the  mortga- 
gor to  elect  whether  he  will  affirm  or  dis- 
affirm the  sale,  a  cross  bill  asking  can- 
cellation of  the  mortgage  contract  on  the 
ground  of  usury,  which  does  not  offer 
to  repay  the  principal  of  the  loan  and 
legal  interest,  should  be  dismissed  for 
failure  of  defendant  to  oflfer  to  do  ei|uity. 
American  Freehold  Land  Mortg.  Co.  v. 
Sewell,  93  Ala.  163,  0  So.  143,  13  L.  R. 
A.  S9V. 

A  bill  to  have  an  absolute  deed  de- 
clared a  mortgage,  and  canceled  as  a 
cloud  on  complainants'  title,  was  filed  by 
complainants  as  heirs  of  their  deceased 
mother,  and  not  as  devisees,  and  alleged 
that  complainants'  mother  owned  the 
land  during  coverture  as  her  statutory 
separate  estate;  that  during  her  coverture 
she  and  her  husband  conveyed  the  land 
to  defendant  by  absolute  warranty  deed, 
but  that  said  deed  was  only  a  mortgage 
security  for  the  husband's  debt;  and  that 
defendant  acquired  and  maintained  pos- 
session of  the  land  for  several  years,  and 
received  the  rents  and  profits.  The  hus- 
band survived  his  wife.  Held  that,  as 
the  husband,  under  Code  1888,  |  3353,  be- 
came entitled  to  the  use  of  his  wife's 
real  estate  for  life,  upon  her  death  intes- 
tate, the  conveyance,  if  a  mortgage,  wa: 
a  valid  mortgage  of  his  interest;  and  a! 
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the  bill  neither  alleged  payment  i 
fered  to  pay  and  redeem,  it  was  without 
quity.  Bone  v.  Lansden,  85  Ala.  963, 
;  So.  611. 

Same— When  Not  Necessary.— Where 
the  bill  avers  that  complainants  have  not. 
had,  possession  of  the  land,  it 
need  not  allege  that  they  have  aban- 
doned or  restored  it  to  defendants, 
idorff  V.  Tallman.  90  Ala,  441,  7  So. 
821. 

Sufficiency  of  Offer.— In  a  bill  to  rescind 
a  contract,  an  offer  to  credit  the  defend- 
with  the  amount  received  under  the 
perform  and  abide  by  the 
decree,  etc.,  is  a  sufficient  ofter  to  do 
equity.  Martin  v.  Martin,  35  Ala.  560, 
cited  in  Rogers  v.  Torbut,  58  Ala.-523. 

ion  to  cancel  a  mortgage  on 
the  ground  that  the  mortgagee  was  a  for- 
eign corporation,  and  took  the  same  with- 
out being  entitled  to  do  business  in  the 
itate,  plaintiff  slated  in  his  bill  that,  "if 
said  interest  notes,  past  due,  are  held 
valid,  in  any  event,  complainant  hereby 
offers,  and  U  able  and  willing  and  ready, 
to  pay  the  same."  Held,  that  the  bill  was 
demurrer,  as  it  did  not  offer  to 
repay  all  plaintiff  had  received  on  the 
mortgage.  Ross  v.  New  England  Mortg., 
etc.,  Co.,  101  Ala.  363,  13  So.  564. 

Same— Necessity  for  Offering  to  Pay 
Interest — A  bill  for  the  cancellation  of 
a  deed  for  fraud,  which  offers  to  refund 
the  consideration  to  the  grantees  or  to 
such  of  them  as  the  court  may  deem  en- 
titled thereto,  or  to  allow  the  same  to  be 
credited  upon  plaintiff's  distributive  share 
of  the  estate  as  widow,  without  paying 
or  tendering  the  money  into  court  or  say- 
ing anything  of  interest,  is  a  sufficient  of- 
fer of  restoration,  since  interest  may  be 
considered  as  a  mere  incident  to  the  prin- 
cipal sum  and  covered  by  the  offer  to  re- 
fund.   Wilks  V.  Wilks  (Ala.).  57  So.  776. 

Same— Conditioma  Offer.— Where  a  bill 
filed  to  vacate  a  sale  of  land  for  fraud 
averred  that  defendant  had  received  rents 
and  profits  more  than  sufficient  to  repay 
him  the  amount  paid  in  the  purchase,  but 
that,  if  not,  plaintiff  offered  to  pay  any 
sum  which  should  finally  appear  to  be 
due  and  owing  the  defendant,  and  to  per- 
form such  other  things  as  the  court  may 
determine,  fully  submitting  himself  to  the 
equity  of  the  court  was  a  sufficient  offer 
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on  plainlifTs  pan  to  do  equity.     Pinkston 

V.  Boykin,  30  So.  398,  130  Ala.  483. 

In  an  action  to  cancel  a  mortgage,  and 
enjoin  a  foreclosure  of  same,  the  bill  al- 
leged that  the  complainant  received  $1,000 
of  defendant  corporation,  which  sum  was 
still  unpaid,  and  gave  his  note  for  $1,200, 
secured  by  the  mortgage;  that  if  the  mort- 
gage was  an  Alabama  transaction  it  was 
void,  because  defendant,  being  a  foreign 
corporation,  did  not  have  a  known  place 
of  business  in  the  state,  as  required  by 
■n,  and  if  it  was  a  New  York 
the  papers  having  been  de- 
livered there,  it  was  void  for  usury;  and 
that  complainant  was  not  indebted  to  de- 
fendant in  any  sum;  but  complainant  of- 
fered, if  he  was  mistaken  in  this,  to  pay 
defendant  whatever  sum  the  court  ad- 
judged to  be  due.  Held,  that  the  offer 
to  pay,  though  not  unequivocal,  was  suffi- 
cient to  bring  the  case  under  the  rule 
that  he  who  asks  equity  must  do  equity. 
New  England  Mortg.,  etc.,  Co.  v.  Powell, 

97  Ala.  4fi3.  12   So.  55. 

Same — OScr  to  Bring  Consideration 
into  Court— The  bill  averred  that  plain- 
tiff, immediately  on  learning  of  the  pre- 
Icndcd  sale,  tendered  back  the  money 
paid  and  notes  given  on  its  account,  re- 
pudiated it,  and  notilied  M.  and  the  pur- 
chaser that  it  would  not  comply  with  it. 
Held,  that  the  bill  need  not  offer  to  bring 
the  money  and  notes  into  court,  as  this 
need  only  be  done  before  final  relief 
granted.    Miller  v.  Louisville  &  N.  R.  Co.. 

83   Ala,  2T4,  4   So.   842. 

Asking  Cotirt  to  Ascertain  Amount  Due. 
— A  bill  which  alleges  that  a  bond  and 
mortgage  is  ultra  vires,  and  asks  its  can- 
cellation, does  not  treat  it  as  valid,  so  as 
to  be  repugnant,  because  asking  that  the 
amount  of  money  necessary  for  complain- 
ant to  restore  be  ascertained.  Southern 
Building  &  Loan  .\ss'n  v.  Casa  Grande 
Livery  Stable  Co,,  34  So.  S86,  119  Ala. 
17S. 

g  33  (5)  Averment  of  Ground  of  Cancella- 
tion in  General. 

A  bill  to  rescind  a  sale  of  land  at  the 
instance  of  the  vendee,  which  avers  that 
the  sale  was  induced  by  misrepresenta- 
tions on  tEie  part  of  the  vendor,  and  that 
these  were  made  either  fraudulently  or 
mistakenly,  is  not  sufficient  to  justify  re- 


lief on  the  ground  of  mistake.  Porter  v. 
Collins,  go  Ala,  510,  8  So.  80. 

The  averment  that  complainant  relied 
upon  the  assurances  of  defendant  to  com- 
plete the  belt  road  as  he  agreed  to  do  at 
the  time  he  sold  the  land  will  not  supply 
a  failure  to  set  forth  the  facts  necessary 
to  constitute  an  assurance  or  promise  to 
complete  the  road,  Birmingham  Ware- 
house &  Elevator  Co.  v.  Elyton  Land  Co., 
93  Ala.  549.  9  So.  235. 

Showing  Ground  for  Equitable  Relief. 
—A  bill  to  cancel  a  contract  of  sale  for 
fraud,  relying  upon  extrinsic  evidence  to 
establish  the  fraud  and  negativing  an  ade- 
quate remedy  at  law,  states  a  case  for 
equitable  relief.  J.  A,  Fay  &  Egan  Co. 
V.  Independent  Lumber  Co.  (Ala.),  59  So. 

470, 

Where  a  vendee  of  land,  who  ha£  paid 
the  purchase  money,  and,  by  the  terms 
of  the  bond,  has  a  present  right  to  the  ti- 
tle, files  his  bill  to  rescind  the  contract, 
and  for  an  account  of  the  purchase  money 
paid,  etc.,  the  general  charge  that  the  de- 
fendant has  no  title  to  the  land,  that  it  is 
incumbered  with  the  dower  of  the  wife 
of  A,,  one  of  the  previous  owners,  and 
that  it  will  be  impossible  for  the  defend- 
ant to  procure  a  title  for  many  years  to 
come,  makes  out  at  least  a  prima  facie 
case  of  equitable  cognizance,  and  is  suf- 
ficient to  require  the  defendant  to  an- 
swer. Read  V.  Walker,  18  Ala.  333,  cited 
in  Magec  V.  McMillan,  30  Ala.  421;  Kelly 
I',  Allen,  34  Ala.  663. 

§  sa  («)  Fraud  in  General. 

A  bill  to  rescind  a  contract  of  sale  of 
land,  which  avers  that  defendants,  by  false 
representations  that  they  had  a  sufficient 
title,  induced  plaintiffs  to  enter  into  the 
contract,  when  in  fact  the  title  was  in  an- 
other, of  which  plaintiffs  were  ignorant, 
is  sufficient,  without  alleging  the  facts 
to  show  want  of  title  in  defendants,  Or- 
endorff  v.  Tallman,  90  Ala,  441.  7  So.  831. 

A  bill  to  cancel  a  conveyance  of  land 
for  fraud,  alleging  that  the  defendant,  by 
fraudulent  devices,  trickery,  and  affirma- 
tive misrepresentation  of  facts  through 
his  agent,  misled  and  deceived  complain- 
ant as  to  the  value  of  the  land,  which  was 
done  with  intent  to  defraud  complainant, 
and  that  it  did  deceive  and  defraud,  which 
deceit  and  fraud  led  him  to  make  the  sale 
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and  convey  the  land  to  the  defendant  for 
less  than  one-half  its  value,  and  thai  the 
bill  was  tiled  immediately  on  discovering 
the  fraud,  and  contained  no  allegation 
showing  that  complainant  was  wanting  in 
diligence  in  not  sooner  discovering  the 
fraud,  was  not  demurrable  for  want  of 
equity.  Pinkston  v.  Boykin,  30  So.  398, 
130  Ala.  483. 

Where  a  bill  to  rescind  a  contract 
whereby  complainants  conveyed  to  de- 
fendant certain  land  in  consideration  of 
the  transfer  to  them  of  certain  mortgages 
held  by  defendant  alleges  particular  con- 
cealments and  misrepresentations  by  de- 
fendant as  to  the  property  nominally  cov- 
ered by  the  mortgages,  and  as  to  the  ti- 
tle of  the  mortgagor  to  lands  conveyed  by 
one  of  them,  and  that  complainants  were 
induced  thereby  to  convey  the  land  to 
defendant  and  take  the  mortgages  in  pay- 
ment, it  is  sufficient  to  entitle  complain- 
ants to  relief,  so  far  as  relief  depends  on 
the  fraud  of  defendant.  Baker  v.  Max- 
well, 99  Ala.  558,  14  So.  468. 

A  bill  to  rescind  a  contract  whereby 
plaintiffs  conveyed  to  defendant  certain 
land  in  consideration  of  the  transfer  to 
them  of  certain  chattel  and  real-estate 
mortgages,  on  the  ground  of  fraudulent 
representations  of  defendant  as  to  the  ti- 
tle of  the  mortgagors  to  the  mortgaged 
land  and  the  existence  at  the  time  of  the 
mortgaged  chattels,  need  not  negative  the 
solvency  of  such  mortgagors,  nor  aver 
that  the  debts  secured  by  the  mortgages 
were  not  enforceable  aside  therefrom. 
Baker  v.  Maxwell,  99  Ala.  55S,  14  So.  468. 

Allegations  of  Fraud  Must  Be  Direct 
and  Positive. — He  who  seeks  the  rescis- 
sion of  a  contract  on  the  ground  of  fraud. 
or  undue  influence  must  show  his  right 
to  relief  by  distinct  and  pointed  allega- 
tions clearly  proved.  Bailey  v.  Litter.,  52 
Ala.  28S;  Smith  v.  Collins,  41  So.  B25,  148 
Ala.  672;  Abel  v.  Collins,  41  So.  826,  148 
Ala.  673. 

Where  fraud  is  alleged  as  a  ground  to 
annul  and  vacate  a  sale  of  land,  the  ma- 
terial averment  showing  the  fraud  should 
be  made  directly  and  positively,  and  not 
be  left  to  be  deduced  by  inference  from 
the  averments  of  the  bill.  Pinkston  v. 
Boykin,  30  So.  398,  130  Ala.  483. 

In  a  bill,  seeking  to  set  aside  a  deed 
for  fraud,  it  is  not  necessary  to  charge 


the  fraud  in  totidem  verbis.  If  the  bill 
states,  with  directness  and  precision,  facts 
and  circumstances,  constituting  fraud,  it 
is  sufficient.  Kennedy  v.  Kennedy,  3  Ala. 
571,  cited  in  Love  v.  Graham.  25  Ala.  192; 
Chambers  v.  Cook.  42  Ala.  175. 

Where,  in  a  suit  to  cancel  a  contract 
for  the  purchase  of  land  upon  the  ground 
of  fraud,  the  complaint  alleges  that  de- 
fendant's president  pointed  out  two  lots 
as  suitable  for  a  warehouse  and  elevator 
corporation,  saying:  "We  are  building 
our  belt  railway  right  down  *  •  • 
street,  so  that,  you  see,  we  will  pass  that 
ground  500  feet  on  its  east  side;"  and, 
"We  are  at  work  on  it  now;  the  engineers 
are  out  there  now  at  work  at  it;"  where- 
upon plaintiff  was  induced  to  purchase 
the  lots;  and  alleges  a  failure  to  build  the 
road— a  failure  to  aver  that  the  repre- 
sentations were  false  and  fraudulently 
made,  with  intent  to  deceive,  or  an  equiv- 
alent averment,  is  a  fatal  defect.  Birm- 
ingham Warehouse  &  Elevator  Co.  v.  Ely- 
ton  Land  Co.,  93  Ala.  549,  9  So.  235. 

Fraudulent  Representations  as  to  Mu- 
tual Facts. — Where  the  fraudulent  repre- 
sentations alleged  were  of  material  facts 
conducive  to  the  transaction,  such  bill  is 
not  defective  on  the  ground  that  the  rep- 
resentations were  not  such  as  complain- 
ants had  a  right  to  rely  on.  because,  by 
the  exercise  of  diligence,  they  could  have 
ascertained  their  falsity.  Baker  v.  Max- 
well, 99  Ala.  558,   14  So.   468. 

Alleging  Fraud  in  General  Terms. — An 
allegation  of  fraud  in  general  terms,  with- 
out stating  the  facts  constituting  it.  is  in- 
sufficient, and  a  demurrer  to  the  bill  is 
not  a  confession  of  the  fraud.  Fenny  v. 
Jackson,  85  Ala.  67,  4  So.  720. 

Alleging  Belief  That  There  Was  Fraud. 
— A  bill  to  cancel  a  deed  executed  by  com- 
plainant and  her  husband  alleged  that 
complainant  was  coerced  by  her  husband, 
and  that  complainant  believed  the  grantee 
had  heard  of  the  overbearing  conduct  of 
her  husband,  and  complainant  believed 
the  the  grantee  had  used  influence  over 
the  husband  in  order  to  secure  the  con- 
veyance. Held  to  charge  immaterial  mat- 
ter, complainant's  belief  not  being  issu- 
able. Pratt  Land  &  Improvement  Co.  v. 
dcClain,  33  So.  185,  135  Ala.  452. 

Showing  Reliance  on  Representations. 
-A   bill   in   equity,   seeking   to   rescind   a 
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contract  for  fraud,  alleged  that  the  pur- 
chaser was  a  stranger  to  the  lands  bought ; 
that  the  vendor  represented  his  title  to 
be  good,  when  it  was  not;  and  that,  "by 
this  fraudulent  representation,  and  his 
deed  purporting  to  convey  said  lands  to 
complainant,  with  warranty  of  title  against 
all  other  persons,  he  induced  complain- 
ant to  pay  him  $1,500  for  said  lands,  and 
to  give  his  note  for  $1,500  more."  Held, 
that  the  allegation  sufficiently  showed 
that  the  purchaser,  in  making  the  con- 
tract, relied  on  his  vendor's  misrepresen- 
tations, and  was  thereby  misled.  Bailey 
V.  Jordan,  33  Ala.  50,  cited  in  Orendorfl 
V.  Tallman,  90  Ala.  441,  7  So.  821. 

§  3S  <7)  Incapacity,  Duress,  and  Undue 
Influence. 

The  bill  in  a  suit  to  cancel  notes  and 
a  mortgage  on  the  ground  that  they  were 
given  under  duress  alleged  that  complain- 
ants were  conducting  a  laundry  business, 
which  necessitated  the  use  of  horses  and 
wagons,  and  which  were  kept  at  the  livery 
barn  of  defendant,  who  claimed  lo  hold 
them  for  a  debt  for  the  board  of  the 
horses;  that  complainants  tendered  $25 
in  full  payment  of  the  debt,  but  defend- 
ant demanded  the  payment  of  a  larger 
sum  as  a  condition  for  his  surrendering 
the  property;  that  defendant  knew  that 
complainants'  business  would  be  ruined 
unless  they  could  obtain  the  use  of  their 
horses  and  wagons;  that  complainants, 
in  order  to  secure  possession  of  such 
property,  executed  the  notes  and  mort- 
gage in  question  as  demanded  by  de- 
fendant; that  they  had  no  legal  remedy 
whereby  they  could  secure  such  posses- 
sion in  time  to  prevent  the  ruin  of  their 
business;  that  they  were  indebted  to  de- 
fendant in  a  small  sum,  which  they  ten- 
dered to  him;  that  defendant  was  insol- 
vent, and  vvas  in  possession  of  the  notes 
and  mortgage;  that  complainants  had  no 
remedy  except  in  equity  to  secure  the 
cancellation  of  the  notes  and  mortgage. 
Held,  that  the  bill  was  good  on  demurrer 
for  insufficiency  of  its  allegations  to  show 
duress.  Glass  v.  Haygood,  31  So.  973, 
133  Ala.  4S9. 

Stating  Fact!  Constituting  Influence.— 
An  averment  that  decedent,  at  a  time 
when  he  was  "very  feeble  both  in  mind 
and    body,    was    persuaded    and    induced, 


through  some  undue  and  improper  in- 
ice  unknown  to  complainants,  to  ex- 
ecute" a  certain  deed,  is  entirely  insuffi- 
cient, in  that  it  does  not  state  the  facts 
constituting  such  influence.  Jackson  v. 
Rowell,  87  Ala.  685,  6  So.  95,  4  L.  R.  A. 
637. 

Alleging  Results  of  InBnence. — .\  com- 
plaint alleged  that  by  reason  of  undue 
influence  on  the  part  of  defendants  com- 
plainant was  induced  to  execute  a  release 
of  his  interest  in  the  estate  of  a  deceased 
for  an  inadequate  sum.  Held,  that 
the  complaint  was  not  demurrable  on  the 
ground  that  the  averments  as  to  undue 
lence  were  not  sufficiently  specific,  it 
being  necessary  only  to  allege  the  result, 
rather  than  the  particular  acts.  McLeod 
V.  McLeod,  34  So.  228,  137  Ala.  267. 

Alleging  Mode  of  Exerting  InBuence. 
— Where  a  bill  to  cancel  a  deed  on  the 
ground  that  it  was  procured  by  undue  in- 
Buence  alleges  the  persons  who  exerted 
such  influence,  it  is  sufficient,  and  need 
not  allege  the  mode  in  which  such  in- 
fluence was  exerted.  Letohatchie  Baptist 
Church  V.  Bullock,  33  So.  58,  133  Ala.  548. 


S  83.- 


-  Plea  or  Answer. 


In  a  suit  to  set  aside  a  sale  of  corpo- 
rate stocks  and  bonds  for  misrepresenta- 
tion as  lo  the  corporation's  mines  and 
business,  a  plea  that  after  complainants 
became  the  owners  of  the  stock,  and  were 
directors  of  and  in  control  of  the  corpo- 
ration, they  sold  the  bonds  to  D.  &  Co., 
in  consideration  of  certain  indebtedness 
due  from  the  corporation  to  D.  &  Co., 
and  that  thereafter  complainants  pur- 
chased the  bonds  with  full  knowledge  of 
all  the  facts  concerning  the  issuance 
thereof,  was  fatally  defective  for  failure 
to  charge  complainants  with  knowledge 
or  notice  as  to  the  condition  of  the  cor- 
poration's mines  or  business.  Graybill  v. 
Drennen,  150  Ala.  327,  43  So.  668. 

A  bill  to  set  aside  a  sale  of  land  and  a 
mortgage  alleged  that  the  judgment  under 
which  the  sale  was  made  was  assigrned 
to  defendant  as  security  for  money  ad- 
vanced to  the  judgment  creditor  at  the 
request  of  complainant,  to  satisfy  the 
judgment;  that  the  mortgage  was  exe- 
cuted to  defendant  to  secure  the  same  debt 
and  an  additional  sum,  defendant  agree- 
ing to  receive  it  instead  of  the  judgment; 
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and  that  the  judgment  was  thereby  satis- 
fied. The  judgment  was  afterwards  re- 
vived by  consent  of  complainant,  and  an 
execution  issued,  and  land  sold  thereunder. 
Defendant  pleaded  the  revival  of  the  judg- 
ment in  bar.  Held  insufficient,  as  not 
covering  all  the  equities  of  the  case,  since, 
if  the  mortgage  and  judgment  were  to 
secure  the  same  debt,  both  could  not  be 
enforced  except  to  satisfy  such  debt,  and 
proof  that  the  judgment  was  not  satis- 
fied would  not  necessarily  defeat  com- 
plainant's right  to  relief.     Lyon  v.  Dees, 

S4  Ala.  S95,  4  So.  407. 

Where  the  bill  charges  that  a  false  and 
fraudulent  representation  was  made  by 
defendant  as  to  his  ability  to  convey  the 
fee  simple  in  a  certain  lot  to  plaintiff,  in 
exchange  for  other  lots  which  he  had  re- 
ceived from  plaintitl,  and  the  answer  as- 
serts an  ability  to  comply  with  the  repre- 
sentations, this  put  defendant  on  proof 
of  his  ability  as  asserted.  Wellborn  v. 
Tiller.  10  Ala.  305. 

NccesBity  for  Averring  That  Plaintiff 
Did  Not  Rely  upon  MisrepresentationB. 
— In  a  suit  to  cancel  a  sale  of  certain 
bonds  and  stock  of  a  corporation  for  false 
representations  concerning  their  value,  a 
plea  alleging  that  complainants  before 
the  purchase  had  an  examination  made 
of  the  property  and  business  of  the  cor- 
poration by  an  expert,  and  were  informed 
of  the  condition  of  the  property  before 
entering  into  the  contract  of  purchase, 
was  fatally  detective  for  failure  to  aver 
that  complainants  did  not  act  on  the  rep- 
resentations, or  that  they  did  act  on  the 
result  of  the  investigation.  Graybill  v. 
Drennen,  43  So.  568.  150  Ala.  227. 

When  NecesHty  to  Allege  Plaintiff's 
Knowledge  of  Fraud.— See  ante,  "Raiifi- 

In  a  suit  to  set  aside  a  sale  of  corpo- 
rate stock  and  bonds  for  fraud,  a  plea 
alleging  that  complainants  immediately 
after  ihe  purchase  assumed  control  of  the 
corporation,  and  managed  and  operated 
its  mires  and  business  for  twelve  months 
before  offering  to  rescind  the  contract, 
was  fatally  defective  for  failure  to  charge 
that  complainants  discovered  the  fraud, 
or  were  negligent  in  not  doing  so,  during 
the  time  they  were  in  possession  of  the 
property.     Graybill  v.  Drennen,  150  Ala. 

327,  43  So.  568, 
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In  a  suit  to  set  aside  a  sale  of  corpo- 
rate stock  and  bonds  for  fraud,  a  plea 
charging  a  ratification  of  the  sale  on  com- 
plainant's part,  but  pretermitting  any  no- 
tice or  knowledge  of  the  falsity  of  the 
facts  complained  of  in  the  bill  at  the  time 
of  the  alleged  ratification,  was  fatally  de- 
fective. Graybill  v.  Drennen,  150  Ala. 
227.  43  So.  568. 

§  34.  —  Amended  and  Supplemental 
Pleadincs. 

A  bill  can  not  pray  to  have  a  mortgage 
set  aside  and  cancelled,  as  inoperative 
and  void,  or  in  the  alternative,  for  an 
account  and  redemption  under  it;  and  if 
the  original  bill  pays  the  former  relief 
only,  an  amendment  asking  the  other,  in 
the  alternative,  can  not  be  allowed.  Ta- 
tum  Bros.  i'.  Walker,  77  Ala.  563. 

A  bill  by  a  married  woman  to  cancel 
two  mortgages,  as  having  been  made  in 
evasion  of  the  statute  prohibiting  the 
mortgaging  of  the  statutory  separate  es- 
tate of  a"  married  woman,  should  be 
amended,  before  or  at  the  final  hearing, 
to  conform  to  proof  showing  the  va- 
lidity of  one  of  the  mortgages  because 
the  mortgagee  had  no  notice  of  the  at- 
tempted evasion;  and,  where  such  amend- 
ment is  not  made,  the  bill  should  be  dis- 
missed, without  prejudice  to  complain- 
ant's right  to  relief  against  the  other 
mortgagees.  Allen  r.  McCullough,  99 
Ala.  612,  12  So.  810. 

Motion  to  Dismiss  Supplying  Amend' 
ment — A  bill  by  the  owner  of  a  vine- 
yard to  cancel  an  agreement  with  another 
to  cultivate  it,  and  gather  the  crop,  be- 
cause the  latter  has  not  performed  on 
his  part,  will,  on  motion  to  dismiss,  be 
regarded  as  amended  so  as  to  allege  that 
the  nonperformance  was  without  the 
owner's  fault  and  that  there  was  a  sub- 
stantial compliance  by  the  latter,  or  a 
waiver  thereof.  Ferris  v.  Hoagland.  25 
So.  834.  131  Ala.  240. 

Striking  Out  Name  of  Party.— Where 
a  wife  is  joined  as  a  defendant  with  her 
husband  and  the  mortgagees,  in  a  bill 
filed  by  her  testamentary  trustee  which 
seeks  to  set  aside  and  cancel  the  mort- 
gage of  her  property,  executed  by  her 
and  her  husband  to  secure  a  recited  in- 
debtedness, her  name  may  be  stricken 
out    by    amendment,    and    joined    as    co- 
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Tatum 


9  SS. Israel,  Proof,  and  Variance. 

"Relief  can  not  be  granted  on  facts 
developed  in  evidence  but  not  alleged, 
any  more  than  upon  facts  alleged  and 
not  proved.  Park  v.  Lide,  90  Ala.  246,  7 
So,  805,  and  cases  cited."  Porter  v.  Collins, 

90  Ala.  510,  8  So.  80.  81. 

A  bill  to  rescind  a  sale  of  land  on  the 
ground  of  the  vendor's  misrepresenta- 
tions as  to  the  proximity  of  the  property 
to  a  certain  town  is  not  sustained  by 
proof  that,  after  the  transaction  had  been 
fully  closed,  the  vendor  casually  re- 
marked that  he  understood  the  land  was 
within  a  mile  and  a  quarter  of  the  town 
in  question,  when,  in  fact,  it  was  four 
miles  away.     Porter  v.    Collins,  90   Ala. 

510,    8    So.    BO. 

On  the  maturity  of  a  mortgage,  the 
mortgagors  executed  to  the  mortgagee 
a  deed,  absolute  in  form,  the-  expressed 
consideration  being  the  debt  secured  and 
an  individual  debt  of  one  of  the  mortga- 
gors. On  a  bill  to  declare  the  deed  a 
mortgage,  and  allow  a  redemption,  there 
was  no  pretense  but  that  the  conveyance 
was  intended  to  be  in  satisfaction  of  the 
mortgage  and  individual  debt,  b.ut  they 
claimed  that  they  were  to  be  allowed 
two  years  in  which  to  redeem.  Held 
that,  the  bill  not  having  asked  for  relief 
on  the  grounds  of  inadequacy  of  price, 
and  the  proofs  not  showing  any  gross 
inadequacy,  the  deed  should  not  be  set 
aside  as  oppressive.     Peagler  v.   Stabler, 

91  Ala.  308,  9  So.  157. 

Fatal  Variances. — In  a  suit  to  set  aside 
an  absolute  conveyance  of  an  equity  of 
redemption  by  a  mortgagor  to  the  mort- 
gagee, which  is  intended  as  a  mortgage, 
there  is  a  fatal  variance  where  the  bill 
alleges  that  defendant  promised  a  "rea- 
sonable and  convenient  time  in  which  to 
pay  the  debt,"  and  complainant  testifies 
that  he  was  to  pay  it  when  able.  Goree 
r.  Clements,  94  Ala,  337,  lO  So.  906. 

Proof  of  Mistake  Will  Not  Support 
Allegation  of  Fraud. — A  bill  was  filed  to 
obtain  the  rescission  of  a  contract  on  the 
ground  of  fraud,  but  the  evidence  showed 
only  an  honest  mistake.  Held,  that  the 
variance  between  the  allegations  and  the 
proof  was  fatal.  Williams  v.  Sturdevant. 
27  Ala.  598. 


bill  filed  by  a  vendee  for  the  rc- 
of  a  contract,  alleging  a  fraudu- 
lent misrepresentation  of  a  material  fact 
by  the  vendor,  if  the  evidence  shows  an 
honest  mistake  only,  the  intent  being  im- 
material, the  variance  between  the  alle- 
grala  and  probata  is  not  fatal,  and  relief 
will  be  granted  on  proof  of  the  mistake. 
Lanier  v.  Hill,  25  Ala.  5S4. 

When  Variance  Not  Material. — .\  bill 
for  the  rescission  of  a  contract  of  sale 
alleged  that  the  vendor  sold  and  con- 
veyed to  two  of  the  complainants,  while 
the  deed,  which  was  made  an  exhibit  to 
the  bill,  conveyed  the  lands  to  one  of 
the  complainants  only.  Held  to  be  no 
material  variance,  as  the  defendant  could 
not  have  been  taken  by  surprise.  Lanier 
V.  Hill.  35  Ala.  554. 

When  Not  NecesBarr  to  Prove  Plain- 
tifTs  Interest  in  Property.— Where,  in  an 
action  to  require  a  mortgage  to  be  sur~ 
rendered  and  canceled,  defendant  claims 
solely  through  plaintiff  under  the  mort- 
gage, plaintiff's  interest  in  the  property 
stands  admitted,  and  need  not  be  proved. 
Sheats  v.  Scott,  32  So.  573,  133  Ala.  642, 

When  Fraud  Ground  of  Relief  Sought 
— Where  the  remedy  Is  predicated  in  the 
bill  on  the  ground  of  fraud  and  the  proof 
of  fraud  fails,  the  bill  will  be  dismissed. 
Pierce  z:  Brassfield,  9  Ala.  573. 

In  suits  for  the  rescission  of  contracts 
on  account  of  fraud,  that  rule  as  in  suits 
for  specific  performance  is  not  applied 
with  the  same  strictness  which  exacts 
a  correspondence  between  the  allegations 
and  proof  of  the  terms  of  the  contract. 
Lanier  v.  Hill.  25  Ala.  BS4;  Pierce  v. 
Wilson.  34  Ala.  596.  607. 

36.  Evidence, 
g  37.  —  Presumptions  and   Burden   of 
Proof. 

I  actions  to  avoid  a  deed  on  the 
ground  of  inadequacy  of  consideration 
and  undue  influence  arising  from  the  re- 
lation of  the  parties,  the  burden  is  on  the 
grantee  to  prove  that  it  is  equitable  in 
every  respect.  Burke  v.  Taylor,  94  Ala, 
530,   10   So.   139. 

The  burden  of  proving  that  a  mortgage 
executed  by  a  wife  was  given  as  security 
for  her  husband's  debt  is  on  the  wife, 
seeking  to  cancel  the  mortgage  on  that 
ground.     Gafford     v.     Speaker,     125  Ala, 

498,   37    So.    1003. 
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The  burden  of  proving  a  grantor's 
mental  incompetency  is  on  those  who 
assail  the  conveyance.  Chancellor  v. 
Donnell,  95  Ala.  342,  10  So.  910. 

§  3S.  Admissibility. 

Though  an  attempted  mortgage  is  void 
as  a  conveyance,  yet  it  may  be  looked 
lo  for  the  purpose  of  ascertaining  other 
terms  of  the  contract,  in  order  that  the 
entire  controversy  involved  in  the  pro- 
ceedings for  its  cancellation  may  be  set- 
tted.  Hayes  f.  Southern  Home  Building 
&  Loan  Ass'n,  26  So.  527,  124  Ala.  663. 

§  38.  Weight  and  Sufficiency. 

In  a  suit  to  cancel  a  written  contract 
on  the  ground  of  fraud  and  duress,  evi- 
dence examined,  and  held  insufficient  to 
sustain  a  decree  for  complainants.  Sell- 
ers, Bullard  &  Co.  v.  Grace,  43  So.  716, 
150  Ala.  161. 

In  a  suit  to  cancel  a  timber  contract, 
defendant's  evidence  held  to  show  that 
defendant's  representative  did  not  de- 
ceive complainant  when  the  contract 
was  made,  nor  tell  him  defendant  would 
not  deed  him  the  land  unless  he  con- 
veyed the  timber,  McCaskill  v.  Scotch 
Lumber  Co.,  44  So.  405,  153  Ala.  349. 

In  an  action  to  cancel  a  mortgage,  and 
a  deed  given  on  foreclosure  thereof,  on 
the  ground  that  the  mortgage  was  given 
by  complainant,  a  married  woman,  as  se- 
curity for  her  husband's  debt,  and  was 
t'lerefore  void,  it  appeared  from  the  re- 
citals in  the  mortgage  thai  the  debt  se- 
cured was  complainant's  own  debt,  and 
two  witnesses  testified  positively,  and 
three  in  corroboration,  to  the  same  ef- 
fect; and  it  was  proven  that,  after  the 
sale  under  the  mortgage,  complainant  had 
cccitpied  the  premises  for  sixteen  months 
as  tenant  to  the  vendee  at  that  sale,  pay- 
ing him  rent  during  that  time.  Held 
that,  in  the  face  of  this  evidence,  thi 
timony  of  complainant  and  her  husband 
centra  is  not  sufficient  to  justify  a  court 
of  equity  in  granting  the  relief  prayed. 
Gaflord  V.  Speaker,  129  Ala.  498,  27  So. 
1003. 

In  a  suit  by  a  mortgagor  to  set  aside 
a  conveyance  of  his  equity  of  redemption 
to  the  mortgagee  on  the  ground  of  fraud, 
complainant  testified  that  when  the 
mortgage    became    due    defendant    pron>- 


ised  that  if  he  would  make  a  deed  to  the 
property  he  would  allow  him  a  reason- 
able time  to  repay  the  debt,  and  would 
permit  him  to  collect  and  hold  the  rents 
for  the  current  year.  The  mortgage  debt 
$560.  and  complainant  testified  that 
the  property  was  worth  $1,300.  The  bill 
alleged  a  long  friendship  between  the 
parties,  and  an  agreement  on  the  part  of 
the  defendant  to  extend  the  mortgage 
debt  when  due,  which  agreement  was  de- 
nied by  defendant.  It  was  not  alleged 
that  defendant  made  any  false  represen- 
.s  to  the  legal  effect  of  the  deed. 
Held,  that  the  evidence  failed  to  show 
fraud  or  undue  advantage.  Goree  v. 
Clements,  94  Ala.  337.  10  So,  906. 

Degree  of  Proof  of  Fraud.— In  order 
to  support  a  decree  rescinding  or  can- 
celing a  lease  for  fraud,  the  evidence  must 
imount  to  more  than  a  mere  probabil- 
ty  of  the  truth  of  the  charge  of  fraud  or 
1  mere  'preponderance  of  the  evidence 
ihat  such  charges  are  true.  Smith  v. 
Collins,  41  So,  825.  148  Ala.  672;  Abel  V. 
Collins,  41  So.  820,  148  Ala.  673, 

§  40.  Trial  or  Hearing, 

§  41. Conduct  in  General. 

Code  1907.  §  3374.  as  amended  by  Laws 
1909  (Sp.  Sess.),  p.  14,  provides  that  a 
conveyance  which  is  acknowledged  and 
recorded  may  be  received  in  evidence 
without  further  proof,  and  where  it  is  lost 
or  destroyed  the  court  may  receive  a 
certified  copy  of  the  record  in  place  of 
the  original,  unless  the  party  against 
whom  the  copy  is  ottered  shall  file  an 
affidavit  that  the  conveyance  is  a  forgery. 
In  an  action  for  the  cancellation  of  a 
conveyance  and  its  record  on  the  ground 
that  the  signature  of  the  grantor  was 
a  forgery,  and  that  the  certificate  of  the 
acknowledgment  was  false,  in  which  the 
complainant  set  out  a  certified  copy  of 
the  conveyance,  and  the  defendants  de- 
nied the  allegations  of  the  bill,  the  com- 
plainant filed  an  affidavit  that  the  con- 
veyance was  a  forgery.  Held  that,  as  the 
question  of  title  under  the  conveyance 
was  not  in  issue,  and  the  defendants  were 
not  actors  asserting  rights  under  the 
conveyance,  tVcy  were  not  bound  after 
the  filing  of  the  affidavit  to  offer  a  cer- 
tified copy  of  the  conveyance,  since  that 
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would  result  in  shifting  upon  the  defend- 
ants the  burden  of  proof,  which,  under 
the  issues,  was  upon  the  complainants. 
Freeman  v.  Blount,  173  Ala.  635,  55  So. 
293. 
§  42.  Relief  Awarded. 

S  43.  In  General. 

Upon  a  bill  to  rescind  a  contract  for 
the  sale  of  land,  upon  the  allegation  that 
the  vendor  fraudulently  represented  that 
a  portion  of  the  tract  included  in  the 
bond  for  lille  was  contiguous  to  the  res- 
idue, when  in  truth  it  was  remote  from 
it,  and  did  not  adjoin  the  other  lands,  the 
vendee  is  not  entitled  to  relief  by  way 
of  compensation,  although  the  vendor 
admits  there  was  a  mistake,  and  a  por- 
tion of  the  land  sold  omitted  out  of  the 
bond  for  title,  and  another  portion  not 
sold  inserted.  Pierce  r.  Brasstield,  9  Ala. 
573,  cited  in  Williams  v.  Mitchell,  30  Ala. 
299;   Block  ::   Stone.  33   Ala.  339. 

§  44. Cancellation.  Surrender,  or  Re- 
conveyance. 
Where    an     ahsolute     deed     expressed 
upon  its  face  a  money  consideration,  and 


shoi 


by    . 


been  executed  on  a  promi.se  by  the 
grantee  to  the  grantor  that  he  would  hold 
or  dispose  of  the  property  conveyed  for 
Ihe  use  of  the  heirs  of  the  grantor,  which 
promise  he  refused  to  perform,  it  was 
held  that  the  measure  of  the  relief  to 
which  the  heirs  were  entitled  in  equity 
was  the  cancellation  of  the  deed,  and  that 
this  result  could  not  be  avoided  by  the 
grantor's  offering  to  pay  the  considera- 
tion expressed  in  it.  Kennedy  z:  Ken- 
nedy, 2  Ala.  571. 

S  4S.  Alternative,  Additional,  or  In- 
cidental Equitable  Relief. 
Where  the  heirs  of  the  vendee  seek  to 
rescind  the  contract  under  circumstances 
entitling  them  to  retain  possession  of 
the  property,  up,  to  the  final  decree,  they 
should  have  a  fair  allowance  for  any  im- 
provements made  by  them,  which  arc 
absolutely  necessary  to  render  the  pos- 
session of  the  land  beneficial  and  profit- 
able, such  as  necessary  fencing  and  all 
indispensable  buildings  on  a  plantation; 
and  they  should  be  charged,  not  only 
with  rents,  but  also  with  any  deteriora- 
tion  of   the   value   of   the   land   which   ac- 


crued by  their  injurious  or  injudicious 
cultivation  of  it.  Foster  v.  Gresselt,  29 
Ala.  393,  cited  in  Bryant  v.  Boothe.  30 
.\la.  311;  Seott  r.  Greggs,  49  Ala.  191. 

Complainant  sold  his  land  in  Alabama 
to  defendant  for  a  cash  payment  and  an 
interest  in  certain  lands  in  Florida. 
Complainant  knew  nothing  of  the  Flor- 
ida lands,  and  relied  on  defendant's  rep- 
resentations as  to  its  quality  and  value, 
which  representations  were  untrue.  Held 
thai,  as  defendant  had  made  extensive 
improvements  on  the  Alabama  land  be- 
fore receiving  notice  of  a  claim  for  re- 
scission, and  the  parties  therefore  could 
not  be  placed  in  statu  quo,  entire  rescis- 
sion was  forbidden,  but  that  complain- 
ant was  entitled,  under  a  prayer  for  gen- 
eral relief,  to  have  the  contract  rescinded 
as  to  the  Florida  lands,  and  to  a  vendor's 
lien  on  the  Alabama  land  to  the  amount 
of  the  estimated  value  of  the  Florida 
lands.  Bullock  v.  Tuttle,  90  Ala,  435,  8 
So.  69. 

Enjoining  Collection  of  Purchaae 
Money. — When  the  vendee  makes  out  a 
case  which  entitles  him  to  a  rescission  of 
the  contract,  the  collection  of  the  pur- 
chase money  will  be  enjoined,  without 
regard  to  the  solvency  of  the  vendor;  and 
the  same  rule  obtains  against  an  assignee 
of  the  vendor,  unless  Ihe  notes  were 
mercantile,  and  passed  in  the  coi:rse  of 
trade  to  a  bona  fide  holder.  Lanier  v. 
Hill,  25  Ala.  554. 

Same — Canceling  Notes  for  Purchase 
Money. — In  rescinding  a  contract,  at  the 
instance  of  purchasers,  on  account  of  a 
common  mistake  of  fact,  a  court  of 
equity  will  order  the  negotiable  notes 
given  for  the  purchase  money  to  be  can- 
celed, though  there  is  a  complete  defense 
at  law,     Scruggs  v.  Driver,  31  Ala.  274. 

Abatement  of  the  Purchase  Money. — 
Where  the  jurisdiction  of  equity  has  at- 
tached, on  a  bill  filed  by  a  purchaser,  for 
the  purpose  of  reforming  and  partially 
canceling  his  deed,  the  court  may  also, 
as  incidental  to  this  ground  of  relief,  al- 
low an  abatement  of  the  purchase  money, 
on  account  of  the  vendor's  misrepresen- 
tations respecting  the  location  of  the 
boundary  lines.  Williams  v.  Mitchell,  30 
Ala.  299. 
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tract  on  the  ground  of  mistake,  and  the 
cancellation  of  the  outstanding  notes 
given  for  purchase  money,  the  jurisdic- 
tion of  equity  having  once  attached,  the 
court  will  go  on  and  do  complete  justice 
between  the  parties,  although  there  is  an 
adequate  remedy  at  law  to  recover  a  por- 
tion of  the  purchase  money  already  paid. 
Scruggs  V.  Driver,  31  Ala,  274. 

Same — Giving  Lien  for  Repajnnent  of 
PurchsK  Honey, — On  the  rescission  of 
a  contract,  in  favor  of  the  vendee,  ihe 
chancellor  rendered  a  decree  declaring  a 
lien  on  the  land  for  the  repayment  of  the 
purchase  money,  and  ordering  it  to  be 
sold  by  the  register  if  the  money  was 
not  repaid  by  a  specified  day.  Held,  that 
the  chancellor  was  authorized  to  enforce 
its  payment  in  the  mode  adopted  in  his 
decree.  Foster  v.  Gressett,  29  Ala.  393. 
cited  in  Bailey  v.  Jordan,  33  Ala.  50; 
Scott  V.  Greggs,  4S  Ala.   191. 

In  rescinding  a  contract  for  the  sale 
of  lands  at  the  instance  of  the  purchaser, 
the  court  may  decree  a  lien  on  the  land 
in  his  favor  for  the  purchase  money  paid; 
but  in  such  case,  the  land  being  the 
homestead  exemption  of  the  vendor, 
which  is  not  liable  for  his  contract  debts, 
the  lien  in  favor  of  the  purchaser  is  sub- 
ordinate to  the  claim  of  the  vendor's 
heirs  for  the  rent  while  the  purchaser  was 
in  possession.  McWilliams  v.  Jenkins,  72 
Ala.  480. 

Giving  Equitable  Offset — Where  the 
bill  prays  the  rescission  of  a  contract,  or 
the  canceling  or  reforming  of  an  instru- 
ment, and  an  account  of  matters  grow- 
ing out  of  the  contract,  and  prays  for 
other  and  further  relief,  the  court  may, 
denying  the  relief  specially  prayed,  es- 
tablish an  equitable  offset  in  favor  of  the 
plaintiff.  Betts  v.  Gunn,  31  Ala.  219, 
cited  in  Betl  v.  Thompson,  34  Ala.  633; 
UcDonnell  v.  Finch.  131  Ala.  85,  31  So. 
694. 

§  M.  ^—  Recovery  of  Consideration  or 
of  Damages. 

Where  a  purchaser  files  a  bill  in  equity 
for  the  reformation  or  rescission  of  a 
contract  on  the  ground  of  fraud,  but  fails 
to  establish  his  case  on  either  point,  the 
court  has  no  jurisdiction  to  render  a  pe- 
cuniary judgment  in  his  favor,  for  moneys 
advanced  and  paid  out  by  him  under  the 


contract,  or  for  damages  resulting  from 
the  defendant's  fraudulent  representations 
and  breach  of  warranty  of  title.  Bett» 
V.  Gunn,  31  Ala.  319,  cited  in  Bell  V. 
Thompson,  34  Ala.  633. 


§  47.- 


•  Relief  to  Defendant. 


On  setting  aside  an  absolute  deed  on 
the  suggestion  of  fraud,  where  the 
grantee  has  in  good  faith  made  expendi- 
tures on  ihe  property  embraced  by  it,  he 
is  entitled  to  reimbursement  of  the  same 
with  interest.  Kennedy  v.  Kennedy,  % 
Ala.  571,  cited  in  McKinley  v.  Irvine,  13 
Ala.  681. 

In  a  suit  to  set  aside  a  note  and  mort- 
gage, given  to  secure  an  attorney's  fee 
which  the  complainant  claimed  was  con- 
tingent, the  court  can  not  decree  that  the 
attorney  shall  be  entitled  to  one-half  the 
fee  secured  by  the  mortgage.  Birming- 
ham Lot  Co.  V.  Taylor  (Ala.).  62  So.  521. 

Where  a  purchaser  of  land  from  a 
broker,  who  fraudulently  took  title  in  his 
own  name,  was  notified  of  the  principal's 
claim  before  purchase,  on  title  being  de- 
clared to  be  in  the  principal  the  pur- 
chaser can  not  recover,  for  improvements 
made  on  the  land  purchased.  Dean  v. 
Roberts  (Ala.).  62  So.  44. 

Upon  a  bill  in  equity  brought  by  the 
purchaser  of  land  for  the  rescission  of  a 
contract,  the  plaintiff  is  not  entitled  to  a 
deduction  from  the  amount  of  rents  and 
profits  received  by  him  during  his  pos- 
session of  the  land,  for  his  counsel  tees 
in  the  suit  for  rescission.  Garner  v.  Lev- 
erett.  32  Ala.  410. 

§  48.  Judgment  or  Decree  and  Enforce- 
ment Thereof. 
Where,  pending  a  suit  to  cancel  a  con- 
veyance to  defendant,  he  died,  and  the 
suit  was  revived  against  his  heirs  and 
against  his  administrator  and  widow,  and 
the  heirs  and  administrator  allowed  de- 
crees pro  confess©  to  be  taken,  the 
widow  having  had  no  estate  in  the  lands, 
under  Code  1907.  g  3754.  and  there  being 
no  allegations  to  show  that  she  had  a 
dower  interest,  and  the  decrees  pro  con- 
fcsso,  under  section  3163.  admitting  all 
allegations  of  the  bill  and  dispensing 
with  proof,  a  decree  for  complainant 
would  be  entered.  Martin  v.  Evans,  SO 
So.  997,  163  Ala.  657. 
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Candidates. 

See  the  title  ELECTIONS. 

Capita. 

As  to  taking  per  capita,  see  the  titles  DESCENT  AND  DISTRIBUTION;  WILLS. 
As  to  per  capita  tax,  see  the  title  TAXATION. 

Capital — Capital  Stock. 

As  to  corporate  capital  in  general,  see  the  titles  BANKS  AND  BANKING;  COR- 
PORATIONS; RAILROADS;  etc.  As  to  taxation  of  capital  stock,  see  the  title 
TAXATION. 

Capital  Punidiment. 

See  the  titles  ARSON;  CRIMINAL  LAW;  HOMICIDE;  RAPE. 

C^itation  Tax. 

See  the  title  TAXATION. 

Care — Carelessness. 

See  the  titles  CARRIERS;  MASTER  AND  SERVANT;  NEGLIGENCE;  RAIL- 
ROADS;   SHIPPING. 

Carnal  Knowledge. 

See    the  titles  ADULTERY;  DISORDERLY     HOUSE;  INCEST;     LEWDNESS; 
RAPE;  SEDUCTION. 
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CARRIERS. 

I.  Control  sod  Regulation  of  Oommon  Carrier. 

(A)  In  General. 

§     1.  Who  Are  Common  Carriers. 
§    2.  Licenses  and  Taxes. 
§     3.  Charges. 

§     4.  Preferences  and  Discriminations. 

§     5.  Proceedings  to  Enforce  or  to  Prevent  Enforcement  of  Reg- 
ulations. 
§    6.  Damages  for  Violations  of  Regulations. 
§     7.  Penalties   for  Violations  of  Regulations. 
§     8.  Offenses  by  Persons   Dealing  with  Carriers. 

(B)  Interstate  and  International  Transportation. 
§    9.  Statutory  Provisions. 

§  10.  Charges  in  General. 

§  11.  Preferences  and  Discriminations. 

§  12.  Contracts   in  Violation  of  Regulations. 

n.  Carriage  of  Ooods. 

(A)  Delivery  to  Carrier. 

§  13.  Duty  of  Carrier  to  Receive  and  Transport  Goods. 
§  14.  Duty  to  Furnish  Shipping  Facilities  or  Means  of  Transpor- 
tation. 
§  15.  Acts  Constituting  Delivery  to  and  Acceptance  by  Carrier. 
§  16.  Delivery  to  Carrier  as  Condition  Precedent  to  Liability. 
§  17.  Actions  for  Refusal  to  Receive  or  Transport  Goods. 

(B)  Bills  of  Lading,  Shipping  Receipts,  and  Special  Contracts, 
§  18.  What   Law   Governs. 

§  19.  Authority  of  Agents  and  Employees. 

§  20,  Validity  of  Bill  of  Lading  or  Receipt. 

§  21.  Construction  and  Operation  of  Bill  of  Lading. 

§  21/2.  In  General. 

§  22.  As  a  Receipt. 

§  23.  As  a  Contract. 

§  24.  Negotiability  and  Transfer  of  Bill  of  Lading. 

§  25.  Negotiability  and  Assignability. 

§  26.  Rights  of  Transferee  as  against  Carrier. 

§  27. Rights   and   Liabilities  of   Transferee    as    to    Persons 

Other  than  Carrier. 
§  28.  Receipt  for  Goods. 
§  29.  Contracts  for  Transportation  of  Goods. 

§  30.  Requisites  and  Validity. 

§  31.  Performance  or   Breach. 

§  32.  Contracts  for  Means  of  Transportation. 

§  2i.  Requisites  and  Validity. 

§  34.  Performance  or  Breach. 
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§  35.  Actions   for   Breach  of  Contract. 
§  35  (1)  Pleading. 
§  35  (2)  Evidence. 
§  35  (3)  Damages. 

(C)  Custody  and  Control  of  Goods. 
§  36.  Rights  of  Carrier. 

§  37.  Stoppage  in  Transitu. 

§  38.  Actions  by  or  against  Carriers  in  Respect  to  Goods. 

§  38  (1)  Title  to  Maintain  Action  against  Carrier. 

§  38  (2)   Right  of  Consignor  to  Sue  Carrier. 

§  38  (3)  Right  of  Consignee  to  Sue  Carrier. 

(D)  Transportation  and  Delivery  by  Carrier. 

§  39.  Duties  as  to  Transportation  in  General. 

§  40.  To  Whom  Delivery  May  Be  Made. 

§  41.  Presentation  of  Bill  of  Lading  or  Shipping  Receipt. 

§  42.  Place  of  Delivery. 

§  43.  Notice  to  Consignee. 

§  44.  Duties  of  Carrier  in  Making  Delivery. 

§  45.  Duties  of  Consignee  or  Owner  as  to  Delivery. 

§  46.  Acts  Constituting  Delivery. 

§  47.  Failure  or  Refusal  of  Consignee  to  Receive  Goods. 

§  48.  Delivery  of  Goods  Shipped  C.  O.  D. 

§  49.  Liability  for  Failure  or  Refusal  to  Deliver. 

§  50.  Liability   for  Misdelivery. 

§  51.  Actions  for  Failure  to  Deliver  or  Misdelivery. 

§  51   (1)  Conditions   Precedent. 

§  51   (2)  Form  of  Action. 

§  51   (3)  Pleading. 

§  51   (4)  Evidence. 

§  51   (5)  Damages. 

§  51   (6)  Trial  and  Judgment. 

(E)  Delay  in  Transportation  or  Delivery. 
§  52.  Liability  of  Carrier  for  Delay. 

§  53.  Demurrage,  and  Liability  of  Consignee  or  Owner  for  Delay. 
§  54.  Actions   for  Delay. 

§  55.  Pleading. 

§  56.  Evidence. 

§  57.  Damages. 

§  57  ( 1 )  Elements  and  Measure  of  Damages  in  General. 

§  57  (2)   Special   Damage  Dependent  on   Knowledge  of  Cir- 
cumstances. 
§  58.  Trial. 

(F)  Loss  of  or  Injury  to  Goods. 

§  59.  Care  Required  of  Carrier  in  General. 
§  60.  Nature  of  Liability  as  Common  Carrier. 
§  61.  What  Law  Governs. 
§  62.  Condition  of  Goods. 
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§  63.  Nature  and   Validity  of   Contract   for   Transportation. 

§  64.  Commencement  of  Liability. 

§  65.  Termination   of   Liability. 

§  66.  Acts   or   Omissions   Constituting   Negligence   by    Carrier   in 

General. 
§  67.  Deviation  or  Delay. 
§  68.  Mode  or  Means  of  Transportation. 
§  69.  Negligence  of  Agents  or  Servants. 
§  70.  Act  of  God,  Vis  Major,  or  Inevitable  Accident. 
§  71.  Contributory   Negligence  of  Owner. 
§  72.  Proximate  Cause  of  Loss  or  Injury. 
§  73.  Actions  for  Loss  or  Injury. 

§  74. Nature  and  Fown. 

§  75.  Rights  of  Action. 

§  Id.  Defenses. 

§  77.  Pleading. 

§  78.  Presumptions  and  Burden  of  Proof. 

§  79.  Admissibility  of   Evidence. 

§  80.  Sufficiency  of  Evidence. 

§  81.  Damages. 

§  82.  Questions   for  Jury. 

I  83.  Instructions. 

(G)  Carrier  as  Warehouseman. 

§  84.  Change  in  Nature  of  Liability  of  Carrier  in  General. 
§  85.  Goods  Awaiting  Transportation. 
§  86.  Goods   Awaiting  Delivery. 
§  87.  Duties  of   Carrier  as  Warehouseman. 
§  88.  Acts   or  Omissions   Constituting   Negligence. 
§  89.  Actions  Involving  Liability  as  Warehouseman. 
(H)  Limitation  of   Liability. 

§    90.  Nature  of  Right  to  Limit  Liability. 
^    91.  Liabilities   Subject  to  Limitation. 

§    92.  In  General. 

§     93.  Negligence  or  Misconduct. 

§     94.  Mode  or  Form  of  Limitation. 

§    95.  In   General. 

§    96.  Notice. 

§    97.  Bill  of  Lading  or  Shipping  Receipt. 

§    98.  Consideration. 

§     99.  Assent  of  Consignor  or  Owner. 

§  100.  Operation  and  Effect  of  Limitation  in  General. 

§  100  (1)  In   General. 

§  100  (2)   Loss   Caused  by   Negligence   or   Wrongful   Act  of 
Carrier. 
§  101.  Limitation  of  Amount  of  Liability. 

§  101   (1)  In  General. 
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§  101   (2)  Limitation  of  Amount  Where  Value  Is  Not  Disclosed. 

§  101   (3)  Loss  Caused  by   Negligence  or  Wrongful   Act   of 
Carrier. 
§  102.  Requirement  of  Notice  of  Loss. 
§  103.  Limitation  of  Liability  as  Ground  of  Defense. 

§  104.  Pleading. 

§  105.  Presumptions  and  Burden  of  Proof. 

§  106.  Sufficiency  of  Evidence. 

§  107.  Questions  for  Jury. 

(I)  Connecting  Carriers, 
§  108.  Duties  in  General. 

§  109.  Special   Contracts   for  Through   Transportation. 
§  110.  Delivery  to  Succeeding  Carrier. 
§  111.  Delay  in  Transportation  or  Delivery. 
§  112.  Loss  of  or  Injury  to  Goods. 

§  112  (1)  Liability  in  General. 

§  112  (2)  Effect    of   Agreements   between    Connecting   Lines 
and  Joint  Liability. 

§  112  (3)  Liability  of   Initial  Carrier. 

§  112  (4)  Liability  of  Intermediate  or  Last  Carrier. 
§  113.  Carrier  as  Forwarder  or  Warehouseman. 
§  114.  Limitation  of  Liability. 

§  114  (1)  Power  to   Limit   Liability  to  Carrier's  Own  Line. 

§  114  (2)  Requisites  and  Validity  of  Contract. 

§  114  (3)  Operation  and  Effect  of  Limitation. 

§  114  (4)  Right  of   Subsequent   Carrier   to   Benefit  of   Lim- 
itation by  First  Carrier. 
§  114J^.  Actions  against  Connecting  Carriers. 

§  115.  Pleading. 

§  116.  Evidence." 

§  116  (1)   Presumptions  and   Burden  of   Proof. 

§  116  (2)  Admissibility  of   Evidence. 

§  117.  Trial. 

(J)  Chaises  and  Liens. 
§  118.  Rates  of  Freight. 
§  119.  Charges   for   Storage. 
§  120.  Rebates. 

§  121.  Rights  of  Connecting  Carriers. 
§  122.  Persons  Liable  for  Charges. 
§  123.  Actions   for  Charges. 
§  124.  Lien  for  Charges, 
(K)  Discrimination   and   Overchai^. 
§  125.  Excessive  Charges. 
§  126.  Actions  for  Excess  of  Charges  Paid. 

§  126  (1)   Nature  of  Action. 

§  126  (2)  Right   of    Action. 

§  126  (3)   Pleading. 

§  126  (4)  Evidence. 
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m.  Oaniage  of  Live  Stock. 

§  127.  Nature  of  Carrier's  Duties  and  Liabilities  in  General. 
§  128.  Duty  to  Receive  for  Transportation. 
§  129.  Duties  in  Respect  to  Transportation. 

§  130.  Mode  or  Means  of  Transportation. 

§  131.  Food,  Water,  and  Rest. 

§  132.  Duties  in  Respect  to  Delivery. 

§  133.  Delay  in  Transportation  or  Delivery. 

§  134.  Loss  or  Injury, 

§  135.  Liability  in  General. 

§  136.  Inherent  Qualities,  Propensities,  or  Defects. 

§  137.  Contributory  Negligence  of  Owner. 

§  138,  Limitation  of  Liability. 

§  138  (1)   Power  to  Limit  Liability  in  General. 

§  138  (2)   Power  to  Limit  Extent  of  Liability. 

§  138  (3)  Power  to  Impose  Conditions  with  Regard  to  Giving  No- 
tice of  Loss. 

§  138  (4)   PCwer  to  Impose  Duties  on  Shipper  as  to  Care  of  Stock. 

§  138  (5)  Operation  and  Effect  of  Limitations  in  General. 

§  138  (6)  Operation  and  Effect  of  Limitation  of  Amount  of  Lia- 
bility. 

§  138  (7)  Operation  and   Effect  of   Stipulations   Requiring  Ship- 
per to  Load,  Unload,  and  Care  for  Stock. 

§  138  (8)  Operation  and  Effect  of  Stipulation  for  Notice  of  Claim 
for  Damages. 

§  138  (9)   Waiver  of  Notice  or  of  Defects  Therein. 
§  139.  Connecting  Carriers. 

§  139  (I)   In  General. 

§  139  (2)  Delay  in  Transportation  or  Delivery. 

§  139  (3)  Validity  of  Contract  Limiting  Liability. 

§  139  (4)  Operation  and  Effect  of  Limitation. 
§  140.  Actions  against  Carriers  of  Live  Stock. 

§  141. Nature  and  Form, 

§  142.  Rights  of  Action. 

§  143.  Defenses. 

§  144.  Pleading. 

§  144  (1)  Complaint. 

§  144  (2)   Plea. 

§  144  (3)   Replication. 

§  144  (4)   Issues,  Proof,  and  Variance. 
§  145.  Evidence. 

§  145   (1)   Presumptions  and  Burden  of  Proof. 
§  145   (la)  In  General. 
§  145  ( lb)  Limitation  of  Liability. 

§  145   (2)  Admissibility  of  Evidence  in  General. 

§  145  (3)  Weight   and   Sufficiency   of   Evidence   in   General. 
§  146.  Damages. 
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§  147.  Trial. 

§  147  (1)  Questions  for  Jury  in  General. 

§  147  (2)  Care  of  Stock  .^waiting  Transportation  or  Deliv- 
ery. 

§  147  (3)  Delay  in  Transportation. 

§  147  (4)  Limitation  of   Liability. 

§  147  (5)  Liability   of  Connecting  Carrier. 

§  147  (6)   Instmctions. 

§  147  (7)  Delay  in  Transportation. 

§  147  (8)  Care  of  Stock  by  Carrier. 

§  147  (9)  Limitation  of  Liability. 

§  147  (10)  Liability  of  Connecting  Carriers. 

IV.  Carriage  of  Passengers. 

(A)  Relation  between  Carrier  and  Passenger. 
§  148.  N'atnre  of  the  Relation. 

§  149.  Who  Are  Carriers. 

§  150.  Duty  to  Receive  and  Transport  Passengers. 

§  151.  Who  Are  Passengers. 

§  152.  In   General. 

§  153.  Payment  of   Fare. 

§  154.  Employees  of  Carrier. 

§  155.  Employees  of    Others    Carried    under    Contract    with 

Carrier.  • 

§  156.  Conveyances  and   Places   Not   Proper  for   Passengers, 

§  157.  Invitation  or  Acquiescence  of  Carrier's  Employees. 

§  158.  Pleading. 

§  158  (1)  Complaint. 

§  158  (2)  Plea. 

§  158  (3)  Issues,  Proof  and  \'ariance. 

§  159.  Evidence. 

§  160.  Commencement  and  Termination  of  Relation, 

§  160  (1)   In  General. 

§  160  (2)  Going  to  or  Awaiting  Train. 

§  160  (3)  Reaching  Destination  and  Leaving  Train  on  Car- 
rier's Premises. 

§  160  (4)  Changing  Cars  or  Leaving  Train  Temporarily. 
§  161.  Rules  of  Carrier. 

(B)  Fares.  Tickets,  and  Special  Contracts. 

§  162.  Acts  and  Statements  of  Agents  or  Employees. 

(C)  Performance  of  Contract  or  Transportation. 

§  163.  Duties  as  to  Transportation  in  General. 

§  164.  Performance  of  Special  Contract. 

§  165.  Route,  Time,  and   Means  of  Transportation. 

§  166.  Receiving  and  Taking  up  Passengers. 

§  167.  Rules  of  Carrier. 

§  168.  Changes  and  Transfers  to  Connecting  Lines. 
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§  169.  Carrying  to  and  Stopping  at  Destination. 
§  170.  Discharging  and  Setting  Down  Passengers. 
§  171.  Actions  Arising  Out  of  Breach  of  Contract. 
§  172.  .  Pleading. 

§  172  (1)   Complaint. 

§  172  (2)  Plea. 

§  172  (3)  Issues,  Proof  and  Variance. 

§  173.  Evidence. 

§  174.  Damages. 

§  174  (1)  Elements  and  Measure  of  Damages  in  General. 

§  174  (2)  Nominal  or  Substantial  Damages. 

§  174  (3)  Mental   Suffering. 

§  174  (4)  Exemplary  Damages. 

§  174  (5)  Excessive  Damages. 
§  175.  Trial. 

§  175   (1)  Questions  for  Jury. 

§  175   (2)   Instructions. 
(D)  Personal  Injuries. 

§  176.  Care  Required  and  Liability  of  Carrier  in  General. 

§  176  (1)  Care  Required  in  General. 

§  176  (2)  Liability  of  Street  Railroad  Companies. 

§  176  (3)  Liability  as  to  Passenger  in  Station. 

§  176  (4)  Liability    as    to    Passengers    on    Freight   or  Mixed 
Trains. 

§  176  (5)  Care  Required  as  to  Passengers  Riding  in  Places 
Not  Designed  for  Them. 

§  176  (6)  Care  as  to  Passengers  Who  Do  Not  Pay  Fare. 

§  176  (7)  Liability  of  Carrier  Not  a  Common  Carrier  of  Pas- 
sengers. 
§  177,  Care  as  to  Persons  under  Disability. 
§  178.  Persons  to  Whom  Carrier  Is  Liable. 
§  179.  Acts  or  Omissions  of  Carrier's  Employees. 

§  179  (1)  Who  Are  Employees. 

§  179  (2)  For  What  Acts  of  Employee  Carrier  Liable  in  Gen- 
eral. 

§  179  (3)  Assault  or  Personal  Violence. 

§  179  (4)  Abusive  and  Insulting  Language. 

§  179  (5)  Number  and  Efficiency  of  Ser\ants. 
§  180.  Acts  of  Fellow  Passengers  or  Other  Third  Persons. 

§  180  (1)  Duty  to  Protect  Passenger  from  Acts  of  Fellow  Pas- 
sengers. 

§  180  (2)  Acts  of  Third  Persons  in  General. 
§  181.  Act  of  God,  Vis  Major,  or  Inevitable  Accident. 
§  182.  Condition  and  L'se  of  Premises. 

§  182  C)  In  General. 

§  182  (2)  Duty  with  Regard  to  Means  of  Entrance  to  and  Exit 
from  Premises. 
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§  182  (3)   Duty  to  Keep  Premises  Lighted. 
183.  Taking  L'p  I'assengers. 

§  183  ( 1 )  Starting  Car  Prematurely  or  Allowing  Passenger  In- 
sufficient Time  to  Board  Car. 
§  183   (2)   Duty  as  to  Persons  Attempting  to  Board  Car  at  Im- 
proper Time  and  Place. 
§   183  (3)   Slowing  L'p  to  Receive  Passengers  and  Then  Sud- 
denly Increasing  Speed. 
§  183  (4)  Taking  Up  Passengers  Who  Have  Temporarily  Left 
Train. 
:  184.  Sufficiency  and  Safety  of  Means  of  Transportation. 

;  185.  In  General. 

—  Railroad  Locomotives  and  Cars. 

§  187.  Railroad  Tracks  and  Roadbeds. 

Elevators. 

Management  of  Conveyances. 

§  190.  In  General. 

§  190  (1)   In  General. 

§  190  (2)   Duty  to  Notify  Passengers  of  Danger. 
§  190  (3)  Duty  to  Avoid  Misleading  Passengers  as  to  Move- 
ments of  Train. 
§  190  (4)  Effect  of  Provisions  of  Statutes  or  Ordinances. 

§  191.  Overloading  or  Crowding. 

§  192.  Rate  of  Speed. 

§  193.  Sudden  Jerks  and  Jolts. 

§  194.  Collision. 

§  195.  Derailment  of  Railroad  Cars. 

§  196.  Protection  of  Passengers  from  Incidental  Dangers. 
§  197.  Setting  Down  Passengers. 
§  197  (1)   In  General. 
§  197  (2)   Starting  Train  before   Passenger  Has  Alighted  or 

White  He  Is  Alighting. 
§  197  (3)   Starting  Street  Car  before  Passenger  Has  Alighted 

or  While  He  Is  .Alighting. 
§  197  (4)  Duty  to  Provide  Safe  Place  and  Means  for  Alighting 
§  197  (5)  Duty  to  Warn  Passenger  of  Dangers. 
§  197  (6)  Duty  to  Assist  Passenger  in  Alighting. 
§  197  (7)   Injuries  Received  after  Alighting  and  While  Leav- 
ing Train  or  Station. 
§  197  (8)  Passenger  Set  Down  beyond  Station,  Platform,  or 
Other  Landing  Place. 
§  198,  Care  as  to  Persons  Accompanying  Passengers. 
§  199,  Proximate  Cause  of  Injury, 

§  199  (1)  Condition  and  Use  of  Carrier's  Premises. 

§  199  (2)   Sufficiency  and  Safety  of  Means  of  Transportation. 

§  199  (3)  Management  of  Conveyances. 
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§  199  (4)  Negligence  of  Third  Person  Contributing  to  Injury 
§  200.  Companies  or  Persons  Liable. 
§  201.  Actions  for  Injuries. 

§  202.  Nature  and  Form. 

§  203.  Conditions  Precedent. 

§  204.  Pleading. 

§  204  (!)  Declaration,  Complaint,  or  Petition  in  General. 

§  204  (2)  Allegations  as  to  Relation  of  Carrier  and  Passenger 

§  204  (3)  Allegations  as  to  Negligence  in  General. 

§  204   (4)    Wanton  or  Willful  Injury. 

§  204  (5)  Acts  of  Employees,  Fellow  Passengers,  and  Other 
Third    Persons. 

§  204  (5a)  Negligent  .Acts  of  Employees. 

§  204  (5b)  Wanton  or  Willful  Acts. 

§  204  (5c)  Assaults  or  Abusive  Language. 

§  204  (5d)  Acts  of  Fellow  Passengers  and  Third  Persons. 

§  204     (6)  Taking  Up  Passengers. 

§  204     (7)   Management  of  Conveyances. 

§  204     (8)   Setting  Down  Passengers. 

§  204     (9)  Averments  as  to  Proximate  Cause. 

§  204  (10)   Pleading  Matters  of  Defense. 

§  204  (11)   Plea  or  Answer. 
g  205.  Issues,  Proof,  and  Variance. 

§  205  (1)  Issues  Raised  by  and  Evidence  Admissible  undir 
Pleadings. 

§  205  (2)  Matters  Admissible  under  General  Denial. 

§  205  (3)  Matters  to  Be  Proved. 

§  205  (4)  Variance  between  Allegations  and  Proof. 
§  206.  — ; —  Presumptions  and  Burden  of  Proof. 

§  206  (1)  In  General. 

§  206  (2)  Authority  of  Servant. 

§  206  (3)  Where  Injury  Is  Caused  by  Sudden  Jerks  or  by 
Suddenly  or  Prematurely  Starting  Car. 

§  206  (4)  Where  Injuries  Are  Caused  by  Collision,  Derail- 
ment, or  Breaking  of  Machinery,  etc.,  and  De- 
fects Therein. 

§  206  (5)  Injury   Resulting   from   Unavoidable  Cause. 

§  206  (6)  Where  Acts  Committed  by  Third  Persons. 

§  206  (7)  Injuries    Sustained    While    Riding    in    Dangerous 
Place. 
I  207,  Admissibility  of  Evidence, 

§  207  (1)  In  General. 

§  207  (2)  Relation  of  Carrier  and  Passenger. 

§  207  (3)  Notice  to  Carrier  of  Matters  Calling  for  Exercise 
of  Care. 

§  207  (4)  Acts  or  Omissions,  and  Competency  of  Carrier's 
Employees, 
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§  207  (5)  Condition  of  \'ehicles  and  Appliances. 

§  207  (6)  Condition  of  Track  or  Roadbed, 

§  207  (7)  Taking  Up  and  Setting  Down  Passengers. 

§  207  (8)   Management  of  Conveyances. 

§  207  (9)  Other  Accidents  or  Similar  Transactions. 

§  207  (10)  Custom  or  Course  of  Business, 

i  208.  Sufficiency  of  Evidence. 

I  20C.  Damages. 

g  209  (1)  Elements  and  Measure  of  Damage. 
§  20'  (2)  Elements  of  Damage  for  Assault  or  Insulting  Lan- 
guage by  Employee  or  Fellow  Passengers. 
§  209  (3)  Exemplary  Damages. 
§  2ff>  (4)  Excessive  Damages. 

)  210.  Questions  for  Jury. 

§  210  (1)  In  General. 

§  210  (2)  Existence  of  Relation  of  Carrier  and  Passenger. 

g  210  (3)  .^cts  or  Omissions  of  Carrier's  Employees. 

§  210  (4)  Number  and  Efficiency  of  Employees. 

§  210  (5)  Acts  of  Fellow  Passengers  or  Other  Third  Persons. 

§  210  (6)  Starting     or     Moving    Car    While    Passenger    Is 

Boarding  Same. 
§  210  (7)  Railroad  Locomotives  and  Cars. 
g  210  (8)  Tracks  and  Equipment  of  Street  Railroads. 
§  210  (9)   Management  of   Conveyances  in   General. 
§  210  (10)  Causing  Passenger  to  Fall  from  Car. 
§  210  (11)   Sudden  Lurches,  Jerks,  or  Jolts. 
§  210  (12)  Setting  Down  Passengers  in  General. 
§  210  (13}  Starting    or    Moving    Car    While    Passenger     Is 

Alighting. 
§  210  (14)  Setting    Down    Passenger   at    Improper   Time    or 

Place. 
§  210  (15)   Providing  Safe  Place  or  Means  for  Alighting  from 

Cars. 
§  210  (16)   Proximate  Cause  of  Injury. 
§  210  (17)   Exemplary  Damages. 

5  211.  Instructions. 

§  211   (1)   Existence  of  Relation  of  Carrier  and  Passer^r. 

§  211   (2)   Degree  of  Care  Required  in  General. 

§  211   (3)  Acts  of  Carrier's  Employees,  Fellow  Passengers,  or 

Third  Persons. 
§  211   (4)   Starting    or    Moving    Car    While     Passenger     Is 

Boarding  Same. 
§  211   (5)  Causing  Passenger  to  Fall  from  Train. 
§  211   (6)  Collision  or  Derailment. 
§  211   (7)   Setting  Down  Passengers  in  General. 
§  211   (8)   Starting     or     Moving    Car    While    Passenger     Is 

Alighting. 
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§  211   (9)  Providing  Safe  Place  or  Means  for  Mating. 

§  211   {10}  Proximate  Cause  of  Injury. 

§  211   (11)   Presumptions  and  Burden  of  Proof. 

§  211  (12)  Conformity  to  Pleadings  and  Issues. 
(E)  Contributory  Negligence  of  Person  Injured. 

§  212.  Application  of  the  Doctrine  to  Carriers  in  General. 
§  213.  Awaiting  and  Seeking  Transportation. 
§  214.  Entering  Conveyance. 

§  214  (1)  In  General. 

§  214  (2)  At  Place  Other  than  Station  or  Platform. 

§  214  (3)   Boarding  Moving  Car. 
§  215.  In  Transit. 
§  216.  Dangerous  Position. 

§  216  (1)  Standing  in  Car. 

§  216  (2)  Riding  on  Platform. 

§  216  (3)  Limb  or  Other  Part  of  Person  Protruding  from  Car, 

§  216  (4)  Riding   in   Car  Not   Intended   for   Passengers. 

§  217.  Changing  Position. 

§  218.  Leaving  Conveyance. 

§  218  (1)  In   General. 

§  218  (2)   Preparing  to  Leave  Conveyance  before  It  Stops. 

§  218  (3)  Ahghting  at  Place  Other  than  Station  or  Platform. 

§  218  (4)  Alighting  from  Moving  Train  or  Car  in  General. 

§  218  (5)  Alighting  from  Moving  Car  on  Failure  to  Stop  at 
Station. 

§  218  (6)  Alighting  from  Moving  Car  on  Failure  to  Stop  for 
Sufficient  Time. 

§  218  (7)  Defective  or  Unlighted  Platform. 

§  218  (8)  Leaving  Premises  by  Improper  Course. 

§  218  (9)  Crossing  Other  Tracks. 
§  219.  Disobedience  of  Rules  of  Carrier. 

§  220.  .Acts  by  Permission  or  Direction  of  Carrier's  Employees. 
§  221.  Negligence  as  to  Incidental  Dangers. 
§  222.  .\cts  in  Emergencies. 
§  22Z.  Proximate  Cause  of  Injury. 
§  224.  Willful  Injury  by  Carrier's  Employees. 
§  22.i.  Contributory  Negligence  as  Ground  of  Defense. 

§  226.  Pleading. 

§  227.  Presumptions  and  Burden  of  Proof. 

§  228.  Admissibility  of  Evidence. 

§  229.  Sufficiency  of  Evidence. 

§  230.  Questions  for  Jury. 

§  230  ( 1)   In  General. 

§  230  (2)   Entering  Conveyance   in   General. 

§  230  (3)   Boarding  Moving  Conveyance. 

§  230  (4)  Conduct  While  m  Transit  in  General. 
Ala   Dig — 10 
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§  230  (5)  Riding  on  Platform. 

§  230  (6)  Leaving  Conveyance  in  General. 

§  230  (7)   Preparing  to  Leave  Conveyance  before  It  Stops. 

§  230  (8)  Alighting  from  Moving  Conveyance. 

§  230  (9)  Alighting   from   Conveyance   at   Place   Other   than 
Station  or  Platform. 

§  230  (10)  Crossing  Tracks  after  Alighting  from  Car. 

§  230  (11)   Acts  by  Permission  or  Direction  of  Carrier's  Em- 
ployees. 

§  230  (12)  Acts  in  Emergencies, 

§  230  (13)   Willful  Injury  by  Carrier's  Employees. 

§  230  (14)   Proximate  Cause  of  Injury. 
§  231.  Instructions. 

§  231   (1)  In  General. 

§  231   (2)  .Awaiting  and  Seeking  Transportation. 

§  231   (3)  Conduct  in  Transit. 

§  231   (4)  Leaving  Conveyance  in  General. 

§  231   (5)  Alighting  from  Moving  Conveyance. 

§  231   (6)  Acts   in   Emergencies. 

§  231   (7)   Proximate  Cause  of  Injury. 

§  231   (8)  Conformity  to  Pleadings  and  Issues. 
(F)  Ejection  of  Passengers  and  Intruders. 

§  232.  Liability  of  Carrier  for  Acts  of  Employees. 
§  233.  Failure  to  Procure  Ticket  or  Pay  Fare. 

§  234.  In  General. 

§  235.  Defective  or  Invalid  Tickets. 

§  235  (1)  Failure  to  Comply  with  Conditions  of  Ticket. 

§  235  (2)  Time. Limit  of  Ticket  Expired., 

§  235  (3)  Effect  of  Mistake  of  Employee  Issuing  Ticket. 

§  235  (4)  Effect  of  Collateral  Agreement  with  Ticket  Agent. 

§  235  (5)  Persons  on  Wrong  Train  or  Carried  Past  Destination. 

§  235  (6)  Conclusiveness  of  Ticket  as  between  Passenger  and 
Conductor. 

§  236.  Extra  Fares  or  Charges. 

§  237.  Tender  or  Payment  of  Fare  to  Avoid  Ejection. 

§  238.  Disobedience  of  Carrier's  Rules. 

§  239.  Disorderly  Conduct. 

§  240.  Intruders  and  Trespassers. 

§  241.  Acts  Constituting  Ejection. 

§  242.  Place  of  Ejection. 

§  243.  Manner  of  Ejection  in  General. 

§  244.  Use  of  Force,  and  Resistance. 

§  245.  Negligence   in   Ejecting   Person   under   Disability. 

§  246,  Readmission  after  Ejection. 

§  247.  Proximate  Cause  of  Injury. 

§  248.  Contributory  Act  or  Negligence  of  Person  Ejected. 

§  249.  Companies  and  Persons  Liable. 
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§  250.  Connecting  Carriers. 

§  251.  Actions  for  Wrongful  Ejection, 

§  252,  Nature  and  Form. 

§  253.  Pleading. 

§  253  (1)  Declaration,  Complaint,  or  Petition. 

§  253  (2)  Plea  or  Answer. 

§  253  (3)  Replication, 

§  253  (4)   Issues,  Proof,  and  Variance. 
§  254,  Evidence. 

§  254  (1)  Presumptions  and  Burden  of  Proof. 

§  254  (2)  Admissibility  in  General. 

§  254  (3)  Weight  and  Sufficiency. 
§  255.  Dami^es. 

§  255  ( 1 )   Elements  in  General. 

§  255  (2)  Fear,  Humiliation,  and  Mental  Suffering. 

§  255  (3)  Aggravation,  Mitigation  and  Reduction  of  Loss, 

§  255  (4)  Exemplary  Damages. 

§  255   (5)  Inadequate  or  Excessive  Damages. 

§  256.  Questions  for  Jury. 

§  257,  Instructions, 

§  257  (1)   In  General. 

§  257  (2)  Applicability  to  Pleadings  and  Issues. 

§  257  (3)  Invading  Province  of  Jury. 

§  257  {4)   Damages. 
(G)  Passengers'  Effects. 
§  258.  Rules  of  Carrier. 

§  259.  Articles  Constituting  Personal  Baggage. 
§  260.  Transportation  and  Delivery  to  Passenger. 
§  26',  Delay  in  Transportation  or  Delivery. 
§  262.  Loss  or  Injury. 

§  263.  Baggage  in  General. 

§  264.  Notice  to  Carrier  of  Nature,  or  Value  of  Goods. 

§  265.  Contributory  Negligence  of  Passenger. 

§  266.  Carrier  as  Warehouseman. 
§  267.  Limitation  of  Liability. 

§  267  (1)  Power  to  Limit  Liability. 

§  267  (2)  Mode  and  Form  of  Limitation  in  General. 
§  268.  Connecting  Carriers. 
§  269.  Actions. 

§  269  fl)  Rights  of  Action, 

§  269  12)   Pleading 

§  269  (3)  Evidence. 

§  269  (A)  Damages. 

§  269  (5)  Questions  for  Jury. 
(H)   Palace  Cars  and  Sleeping  Cars. 

§  270.  Duties  and  Liabilities  Incident  to  Ownership  and  Control  in 
General. 
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§  271.  Duty  to  Receive  Passengers. 

§  272.  Contracts   for  Accommodations. 

§  273.  Duties  and  Liabilities  as  to  Person  of  Passenger, 

§  274.  Duties  and  Liabilities  as  to  Passenger's  Effects. 

§  274  (1)  In  General. 

§  274  (2)  Duty  to  Guard  Property. 

§  274  (3)   Liability   for  Acts  or  Omissions  of  Employees   or 
Fellow  Passengers. 

§  274  (4)  Contributory  Negligence. 
§  275.  Companies  and  Persons  Liable. 
§  276,  Actions  for  Breach  of  Contract, 
§  277.  Actions  for  Injuries  to  or  Ejection  of  Passenger. 
§  278.  Actions  for  Loss  of  or  Injury  to  Passenger's  Effects. 

Cross  References. 

titles   COMMERCE:   CORPORATIONS;    FERRIES;    MASTER  AND 


As  to  the  nature  of  an  action  against  a  carrier 

see  the  title  ACTION.  As  to  the  nature  of  an 
for  a  breach  of  contract  of  shipment  of  ffoods 
deliver  or  failure  to  deliver  within  a  specified  ti: 
the  construction,  regulation,  and  operation  of  i 
RAILROADS.      As    to    the    construction,    regulat 


by  passenger  for  breach  of  duty, 

3r  live  stock  either  by  failure  to 
le,  see  the  title  ACTION.  As  to 
lilroads  in  general,  see  the  title 
ind  operation   of  street   i 


roads  in  general,  see  the  title  STREET  RAILROADS.     As  to  the  duty  of  railroad 
companies  to  furnish  accommodations  and  facilities  at  stations,  see  the  title  RAIL- 


I.     CONTROL     AND     REGULATION 

OP  COMMON  CARRIER. 
(A)  IN  GENERAL. 
§  1.  Who  Are  Common  Carriers. 

As  to  carriers  of  passengers,  see  post, 
"Who  Are   Carriers,"  §   149. 

"A  common  carrier  is  one  who  under- 
takes for  hire  or  reward,  to  transport  the 
goods  of  such  as  choose  to  employ  him 
from  place  to  place."  Babeock  v.  Her- 
bert, 3  Ala.  392,  396;  Central  R.,  etc.,  Co. 
V.  Lampley.  76  Ala.  357,  364. 

Flatboat — Necessity  for  Readineaa  to 
Carry  Goods  of  Public— If  the  owners 
of  a  flatboat  hold  themselves  out  to  the 
public  generally  as  ready  and  willing  to 
carry  any  cotton  that  may  be  shipped  on 
their  boat,  they  are  liable  as  common 
carriers;  but,  if  they  only  propose  to 
carry  the  cotton  of  particular  persons, 
they  can  not  be  held  liable  as  common 
carriers  to  a  third  person,  with  whom 
the  master  of  the  boat,  in  violation  of 
their  insiructions,  makes 
freight.      Steele   v.    McTyer.   31 
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should  be  entered  into  : 
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to  compensation  exists, 
liability  of  a  common  carrier  is  not 
created,  though  there  may  be  the  respon- 
sibility of  a  mandatary  incurred.  Knox 
;'.  Rives.  14  Ala.  349;  Central  Railroad 
&  Banking  Co.  v.  Lampley,  76  Ala.  357, 
364. 

The  delivery  of  freight  to  a  carrier,  and 
its  acceptance,  and  transportation  thereof 
according  to  directions,  without  payment 
or  promise  of  reward,  make  the  carrier 
liable  only  for  damages  caused  by  its 
gross  negligence.  Louisville  &  N.  R.  Co. 
V.  Gerson,  102  Ala.  409.  14  So.  873. 

'Hackmen,  cartmen,  and  wagoners,  en- 
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according  to  which  their  business  may  be 
conducted.  Munn  v.  Illinois,  94  U.  S. 
113.  The  power  may  be,  and  is  often, 
delegated  to  municipal  corporations,  to 
be  exercised  for  the  promotion  of  the 
public  convenience.  When  the  power  has 
been  delegated  in  terms  of  the  charter 
employed  in  the  amended  charter,  the 
validity  of  ordinances  prescribing  the 
times,  places,  and  manner  in  which  the 
employment  is  to  be  pursued  has  been 
uniformly  sustained."     Lindsey  v.  Annis- 

ton,    104  Ala.  257,    16   So.    5*5,    546. 

Cufttom  of  Steamboat  to  Carry  Cash 
Letters. — The  owners  of  a  steamboat  are 
responsible  as  common  carriers  for  the 
loss  of  a  cash  letter  delivered  to  the 
clerk,  if  the  jury  find  that  it  is  the  gen- 
eral custom  of  steamboats  to  carry  such 
letters,  although  they  are  delivered  to 
the  clerk  and  carried  without  charge. 
Carey  v.  Meagher,  33  Ala.  630.  But  see 
ante,  catchline,  "Right  to  Compensation 
as  Affecting  Liability." 

Although  ordinarily  a  steamboat  may 
not  be  compelled  to  take  charge  of  a 
letter  containing  cash,  yet,  if  the  general 
usage  of  boats  in  a  particular  iraJe  to 
take  charge  of  such  letters  is  shown,  the 
delivery  of  such  letter  to  a  particular  boat 
will  be  governed  by  this  common  usage. 
Hosea  v.  McCrory,  18  Ala.  349. 

In  an  action  against  the  owners  of  a 
steamboat  to  recover  the  value  of  a 
sealed  package  of  money  delivered  by 
plaintiff  to  the  clerk  of  such  boat  for 
transportation,  the  proof  was  that,  al- 
though it  was  the  uniform  custom  of 
steamboats  to  carry  cash  letters,  no 
charge  was  made  for  such  service,  unless 
a  receipt  was  demanded  by  the  shipper, 
when  a  charge  of  one-fourth  of  1  per 
cent  was  made  upon  the  amount  of  the 
bills.  Held,  that  it  was  not  improper  for 
the  court  to  leave  to  the  jury  the  ;|ues- 
tion  of  fact,  whether  cash  letters  be- 
longed to  that  class  or  character  of  goods 
which  the  boat  undertook  to  carry  for 
hire.     Knox  v.   Rives,   14   Ala.  S49. 

A  public  ferryman  who  has  given  bond 
as  required  by  law,  is  a  common  carrier. 
Babcock  v.  Herbert,  3  Ala.  393,  cited  in 
note  in  68  L.  R.  A.  154.  See,  generally, 
the  title  FERRIES. 

Express  Companies. — Express  compa- 
nies   are    "common    carriers."      Southern 


Express    Co.  v.    Ramey,   51    So.   314,    164 
Ala.  206. 

In  this  state,  express  companies  are 
subject  to  all  the  common-law  liabilities 
of  common  carriers.     Southern  Exp.  Co. 

V.    Hess,    53    Ala,    19. 

Express  companies  who  are  engaged, 
not  only  in  the  transportation  of  small 
parcels,  packages,  and  articles  of  value, 
properly  so  called,  but  also  in  the  car- 
riage of  goods,  wares,  and  merchandise, 
and  the  great  staples  and  products  of  the 
country,  are  common  carriers,  and  sub- 
ject to  the  liabilities  imposed  by  law  upon 
such  carriers.  Southern  Exp.  Co.  v. 
Crook,  44  Ala.  468. 

Railroad  Companies. — "It  is  now  too 
well  settled  in  this  state  to  admit  of  ques- 
tion that  railroad  companies  are  common 
carriers,  and,  as  such,  that  they  are  amen- 
able to  the  liabilities  imposed  by  the  law 
applicable  to  common  carriers,  as  the 
same  is  administered  in  this  state.  Sclma, 
etc.,  R.  Co.  V.  Butts,  43  Ala.  385."  South- 
western R.  Co.  V.  Webb,  48  Ala.  585.  See, 
lo  ihe  same  effect,  Selma,  etc.,  R.  Co.  v. 
Butts,  43  Ala.  385;  Mobile,  etc..  R.  Co.  v. 
Hopkins,  41  Ala.  486;  Mobile,  etc.,  R.  Co. 
V.  Prewitt,  46  Ala.  63,  67. 

Custom  of  Railroad  to  Deliver  Cars  on 
Spur  Track.— A  railroad,  which  se'ves 
business  houses  located  along  a  spur 
track  by  delivering  to  (hem  cars  of 
freight  and  cars  to  be  freighted  and 
shipped,  is  a  common  carrier  with  respect 
to  the  use  it  makes  of  the  track,  and  is, 
as  such,  bound  to  treat  the  houses  along 
the  track  without  discrimination,  and 
can  not  discontinue  its  service  as  to  one 
and  continue  it  as  to  others.  W.  C.  .'\gee 
&  Co.  V.  Louisville  &  N.  R.  Co.,  37  So. 
680,  143  Ala.  344,  cited  in  notes  in  12  L. 
R.  A.,  N.  S.,  508,  41  L.  R.  A.,  N.  S.,  680. 
§  S.  Licenses  and  Taxes. 

City  License  Tax  on  Railroad. — A  rail- 
road company's  liability  to  pay  a  license 
tax  required  of  a  company  running  cars 
through  the  city,  for  transporting  freight 
or  passengers  to  or  from  it,  is  not  af- 
fected by  its  not  having  an  agent  or  office 
in  the  city.  Nashville.  C,  &  St,  L.  Ry. 
Co.  V.  Alabama  City,  33  So.  731,  134  Ala. 
414. 

Municipal  Taxes  on  Express  Conpa- 
nics. — The  authority  of  a  city  under  its 
charter   to   collect    specific    taxes   on   ex- 
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press  companies  doing  business  therein 
is  not  laken  away  as  to  the  Southern  Ex- 
press Company  by  the  provision  of  an 
act  in  relation  lo  said  company  declaring 
"nor  shall  any  municipal  corporation  levy 
any  percentage  (ax  upon  the  receipls  of 
said  company."  Cily  Council  of  Mont- 
gomery V.   Shoemaker,  51   Ala.   114. 

EBect  of  Act  1S9S-93  on  Right  of  City 
to  Levy  License  Tax.— Act  1892-93.  pro- 
viding thai  express  companies  shall  pay 
a  privilege  tax  to  the  stale,  and  tha!  no 
company  which  has  paid  such  tax  sha'l  be 
liable  to  pay  any  olher  tax  in  the  stale  pre- 
cludes a  city  from  levying  a  license  lax 
on  an  express  company.  Douglass  v. 
City  of  Anniston,  104  Ala.  391,  16  So.  133. 

As  Act  1892-93.  providing  for  a  '■.tate 
privilege  tax  on  express  companies,  fur- 
nishes a  remedy  for  its  violation,  thf  fact 
that  an  express  company  is  in  default 
thereunder  will  not  authorize  a  cily  to 
levy  a  license  tax  on  such  company. 
Douglass  r.  Anniston.  104  Ala.  291,  16  So. 
133. 
§  3.  Charges. 

Class' fication  of  Goods.— A  shipment 
of  box  car  loads  of  pieces  of  hickor.v,  30 
inches  in  length  and  running  from  10  to 
30  inches  in  diameter  and  either  in  iheir 
natural  round  slate  as  cut  from  the  trunk  of 
trees  or  .split  in  sections  is  not  a  shipment  of 
logs  within  Acts  Sp.  Sess.  1907,  p.  112,  lixing 
rates  on  logs,  especially  where  the  ship- 
per denominated  the  shipment  as  a  spec- 
ified number  of  cords.  Monogram  Hard- 
wood Co.  V.  Louisville,  etc.,  R.  Co.,  6 
Ala.  App.  629,  60  So.  949. 

Blocks  of  wood  from  6  to  15  inches  in 
diameter  and  38  lo  43  inches  long,  sawed 
from  round  logs  in  their  natural  state, 
are  not  classified  as  "logs  and  box  mate- 
rials" by  Ihe  110  commodities  act  (Laws 
1907,  p.  209);  and  a  contract  for  their 
transportation,  which  describes  them  as 
cordwood,  al  the  rate  fixed  for  cordwood, 
is  binding  on  the  shipper  and  carrier;  and 
the  mere  fact  that  the  consignee  or  sub- 
sequent buyer  may  manufacture  the 
blocks  into  barrel  heads  does  not  justify 
the  carrier  in  reclassifying  ihem  as  logs 
and  box  material,  and  demandiuii  a 
higher  rate  as  a  condition  precedent  lo 
a  delivery.  Southern  Ry.  Co.  v.  Lowe, 
170  Ala.  598,  54  So.  51. 


lERS  §§  2-4 

Rate  on  Local  Freight — Time  of  Bans 
Freight. — The  rate  on  freight  "carried 
over  the  whole  line  of  its  road,"  which 
furnishes  the  basis  for  the  additional  SO 
per  cent  allowed  by  Acts  1873,  p.  62,  for 
the  transportation  of  "local  freight,"  is 
the  rate  charged  on  freight  taken  on  at 
one  terminus  and  discharged  at  the  other, 
and  not  the  rate  for  freight  brought  from 
or  carried  to  a  point  beyond  the  termini 
of  the  road.  The  basis  rate  is  the  rate 
prevailing  at  the  time  of  shipment.  Ho- 
bile  &  M.  Ry.  Co.  v.  Steiner,  61  AJa.  559. 
Power  of  Municipality  to  Fix  Rate  for 
Hire  of  Hacks. — An  ordinance  fixing  a 
rate  for  hire  of  hacks,  etc.,  and  imposing 
line  or  imprisonment  for  refusal  to  pay 
such  rate,  was  within  the  legislative  au- 
horiiy  of  a  municipality  authorized  to 
egulate  such  conveyances.  Bray  v. 
State,  37  So.  350.  140  Ala,  173. 

3  4.  Preferences  and  Discruninationa. 

As  lo  interstate  commerce,  see  post. 
!'Preferences   and   Discriminations,"   |    11. 

Rebate — Aid  of  Industrial  EnteTptisea 
under  Code  18B6.— Under  Code  I88fi,  § 
1161,  which  prohibits  railroad  companies 
from  making  any  departure  from  their 
published  freight  rates  except  to  aid  in 
the  development  of  industrial  enterprises 
in  the  state,  an  agreement  to  allow  a  re- 
bate on  coal  shipped  to  a  miller,  and 
used  by  him  in  manufacturing  corn  into 
meal,  is  valid.  Louisville  &  N.  R.  Co.  v. 
Fulgham.  91  Ala.  555,  8  So.  803,  cited  in 
rote  in  6  L.  R.  A.,  N.  S.,  227. 

Compression  of  Cotton  by  Plant  of 
Railroad's  Selection. — A  carrier  made  no 
distinction  in  rate  between  compressed 
and  uncompressed  cotton,  but  included  in 
its  rate  the  cost  of  compression,  and  un- 
compressed cotion  in  a  designated  dis- 
trict was  compressed  at  a  distant  place 
at  the  carrier's  expense  at  a  plant  in 
which  it  was  interested.  A  plant  existed 
■n  the  designated  district,  but  the  carrier 
declined  to  pay  the  cost  of  compression 
there,  though  such  cost  was  not  greater 
than  that  paid  at  the  other  plant.  It  ac- 
corded to  both  places  the  same  privilege 
as  to  rebilling  and  through  rating.  Held, 
ihat  the  carrier  was  not  guilty  of  discrim- 
ination, in  violation  of  Act  Feb.  23,  1907 
(Laws  1907,  pp.123,  139)  |§  17.  32.    Rail- 
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road  Commission  o[  Alabama  v.  Central 
o(  Georgia  Ry.  Co.,  49  So.  237,  ISQ  Ala. 
5S0. 

"The  question  of  differential  ratej  on 
compressed  and  uncompressed  cotton. 
in  the  territory  affected,  is  not  a  factor 
in  the  case.  The  commission's  order 
iiself  eliminates  that  consideration,  for  a 
reason  therein  given.  Hence,  it  necessa- 
rily follows  that  the  discrimination  com- 
plained against  is  wholly  predicated 
upon  the  practice  of  the  carrier  in  se- 
lecting the  plant  at  which  compression 
of  cotton  shipped  over  its  lines  shall  be, 
at  its  cost  and  expense,  compressed.  As 
indicated,  the  compression  is  a  service  of 
no  concern  to  the  producer.  It  simply 
enables  the  carrier  to  put  two  bales  of 
compressed  cotton  in  a  space  one  un- 
compressed bale  would  occupy.  The 
carrier  pays  the  cost  and  expense  of  a 
process  resulting  in  such  benefit  pecul- 
iarly and  only  to  it.  Naturally,  those 
concerned  with  the  Union  Springs  Com- 
press and  the  people  of  that  community 
are  interested  in  the  patronage  of  that 
plant.  Any  defection  of  business  of  that 
character  therefrom  affects  the  enter- 
prise and  the  business  activity  of  Union 
Springs.  But,  natural  and  certainly 
righteous  as  their  stated  interests  are, 
that*  alone  can  not  avail  lo  condemn  the 
described  practice  of  this  carrier.  Such 
a  practice  is  in  no  sense  a  discrimina- 
tion or  a  favoritism  violative  of  the  enact- 
ments in  question.  The  practice  is  only 
an  exercise  by  (he  carrier  of  its  clear 
right  to  economize  its  shipping  facilities 
at  its  own  expense,  just  as  it  has  the 
right  to  locale  its  shops  wherever  it  sees 
fit,  or  to  buy  its  equipment  in  any  mar- 
ket, and  this  without  violating  any  law 
of  which  we  know,  and  without  the 
breach  of  any  duty  lo  any  interest  or 
community."     Railroad  Comm.  i'.  Central, 

etc.,   R.  Co.,   159  Ala.   550,  49   So.  237,  838. 

Agreement  to  Hold  Train  for  Ship- 
ment of  Stock.— Under  Code  1907,  §  5540, 
making  a  common  carrier,  directly  or  in- 
directly giving  any  undue  or  unreasona- 
ble preference  or  advantage  to  any  per- 
son, guilty  of  unlawful  discrimination, 
punishable  by  fine,  construed  with  Act 
Feb.  4.  1887,  e.  104,  §§  3,  6,  24  Stat.  380 

(U.    S.    Comp.    St.    1001,    pp.    3155,    3156). 
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and  Act  Feb.  19,  1903,  c.  708,  93  Stat 
B47  (U.  S.  Comp.  St.  Supp.  Iflll,  p.  130»). 
forbidding  common  carriers  subject  to 
the  act  to  make  any  undue  or  unreason- 
able preference,  a  common  carrier's 
agreement,  in  advance  of  issuing  its  bill 
of  lading,  to  hold  a  certain  train  at  a 
certain  time  and  place  for  the  shipment 
of  live  stock  is  an  unreasonable  prefer- 
ence and  void.  Louisville,  etc..  R.  Co. 
V.  Jones,  a  Ala.  App.  617,  60  So.  945. 

Under  Code  1907,  §  6540,  declaring  t, 
carrier  giving  any  undue  or  unreason- 
able preference  or  advantage  to  any  per- 
son, guilty  of  unlawful  discrimination, 
construed  with  Act  Feb.  4,  1887,  c.  104, 
5§  3,  6,  24  Stat.  380  (U.  S.  Comp.  St. 
1901,  pp.  3155.  31S6),  and  Act  Feb.  16, 
1903,  c.  708.  33  Stat.  S4T  (U.  S.  Comp, 
St.  Supp.  1911.  p.  1309),  declaring  if  un- 
lawful for  a  common  carrier,  subject 
thereto,  to  give  any  undue  or  unreason- 
able preference,  a  shipper  can  not  re- 
cover damages  for  a  breach  of  a  carrier's 
special  contract  to  hojd  a  certain  train, 
at  a  certain  time  and  place,  for  his  con- 
venience in  the  shipment  of  live  stock. 
Louisville,  etc.,  R.  Co.  v.  Jones.  6  Ala. 
App.  617.  60  So.  945. 

§  B.  Proceedings  to  Enforce  or  to  Pre- 
vent Enforcement  of  Regulations. 

The  courts  may  compel  carriers  to 
perform  a  positive  duty  imposed  by  law, 
and  may  restrain  acts  in  excess  of  the 
powers  granted.  Horton  v.  Southern 
Ry.  Co.,  173  Ala.  831.  55  So.  531. 

Remedy  for  Excessive  Charges. — Man- 
damus is  not  the  proper  remedy  for  ex- 
cessive charges  by  a  railway  company; 
that  under  Code,  S  161>8,  allowing  double 
damages,  etc.,  being  adequate.  Stale  v. 
Mobile  &  M.  Ry.  Co.,  59  Ala.  321. 

Sufficiency  of  Petition  for  Mandamus. 
— In  a  petition  for  a  mandamus  to  com- 
pel a  railway  company  lo  accept  lawful 
freight  rates,  without  discrimination,  an 
allegation  that  the  relator  tendered 
"bales  of  lint  cotton"  to  the  company, 
without  specifying  any  number,  is  fa- 
tally indefinite  in  being  insufficient  to  en- 
able the  court,  upon  awarding  the  writ, 
to  command  the  company  to  do  a  spe- 
cific act  or  thing.  State  v.  Mobile  8:  M. 
Ry.   Co.,   59   Ala.   321. 
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§  e.  Damages  (or  Violations  of  Resula* 

Recovery  for  Exceu  Charges. — Code, 
§  3400,  provides  that  any  railroad  which 
shall  exact  more  than  the  rale  specified 
in  any  bill  of  Jading,  or  shall  make  any 
overcharge,  shall  be  liable  for  double 
ihe  damages  sustained,  unless  the  serv- 
ice as  to  which  the  extortion  was  com- 
niitled  was  performed  al  rates  previously 
approved  by  the  railroad  commissioners, 
when  only  actual  damages  may  be  re- 
covered. Held  that,  where  bills  of  lad- 
ing for  coal  shipped  specified  a  rate  of 
50  cents  per  ton,  and  defendant  exacted 
70  cenis  per  ton,  and  coniended,  in  an 
action  to  recover  the  excess,  that  the 
50-cent  rate  was  a  mistake,  and  that  the 
70-cent  rate  had  been  authorized  by  the 
railroad  commissioners,  and  had  been 
posted  in  all  freight  depots,  but  failed  to 
prove  that  such  rale  had  been  so  al- 
lowed or  posted  in  the  place  to  which 
the  coal  was  shipped,  plaintiff  was  en- 
titled to  recover  under  the  statute. 
Southern  Ry.  Co.  v.  Anniston  Foundry 
&  Machine  Co.,  33  So.  274,  135  Ala.  319. 

§  7.  Penalties  for  Violations  of  Regula- 
tions. 

Penalty  for  Excessive  Charge. — Under 
Act  of  April  19,  1873,  providing  a  pen- 
alty for  excessive  charges  on  freight  by 
railroad  companies,  the  rate  which  fur- 
nishes the  basis  for  such  penalty  is  that 
charged  on  freight  taken  at  one  terminus 
of  the  road  and  discharged  at  the  other, 
and  not  the  rate  for  freight  brought 
from  or  carried  to  a  point  beyond  cither 
terminus.  Lotspeich  V.  Central  Railroad 
&  Banking  Co.,  73  Ala.  306.  See  post, 
"Rates  of  Freight,"  §  118. 
%  8.  Offenses  by  Persons  Dealing  with 
Carriers. 

Riding  of  Freight  Can— Evidence.— 
Evidence  held  to  sustain  a  conviction  of 
riding  on  a  freight  car  without  authority 
from  the  conductor  of  the  train  or  per- 
mission of  the  engineer,  and  with  the  in- 
tention of  being  transported  free.  Gains 
V.  State,  43  So.  137,  146  Ala.  S9. 

(B)     INTERSTATE    AND    INTERNA- 
TIONAL  TRANSPORTATION. 
See,      generally,      the      titles      COM- 


MERCE;    CONSTITUTIONAL    LAW; 
MASTER  AND  SERVANT. 

§  ft.  Statutory  Provisions. 

Application  to  Shipment  over  Lines 
without  the  Sute.— Code,  g  11S9,  provid- 
ing that  carriers  exacting  exorbitant 
charges  for  freight  arc  guilty  of  extor- 
tion, and  liable  for  double  the  damages 
sustained,  does  not  apply  to  shipments 
over  lines  without  the  State.  Mobile  & 
O.  R.  Co.  V.  Dismukes.  94  Ala.  131,  10 
So.  289,  17  L.  R.  A.  113. 

§  10.  Charges  in  General 

Parties  to  an  interstate  shipment  are 
presumed  to  contract  with  reference  to 
the  acts  of  congress  on  that  subject,  and 
such  contracts  can  not  be  construed  with 
reference  lo  any  other  law.  Southern 
Ry.  Co.  V.  Harrison,  34  So.  553,  119  Ala, 
539,  overruling  Mobile  &  O.  R.  Co.  v. 
Dismukes,  94  Ala.  131,  10  So.  389,  17  L. 
R.  A.  113.  See  notes  in  63  L.  R-  A.  525. 
14  L.  R.  A.,  N.  S..  401. 

It  is  not  in  the  contemplation  of  the 
interstate  commerce  law  that  persons 
dealing  with  common  carriers  should  be 
held  to  know  their  published  schedules 
of  rates.  Mobile  &  O.  R.  Co.  v.  Dis- 
mukes, 94  Ala.  131,  10  So.  289,  17  L.  R. 
.\.  113,  overruling  Mobile,  etc.,  R.  Co.  v. 
Dismukes,  94  Ala.  131,  10  So.  289,'  17 
L.  R.  A.  113.  See  notes  in  63  L.  R.  A. 
525,  14  L.  R.  A.,  N.  S.,  401. 

§  11.  Preferences   and    Discriminationa. 
See,   also,  ante,  "Preferences  and   Dis- 


A  privilege  granted  to  a  shipper  by  a 
carrier  to  prevent  freight  being  carried 
over  a  competing  line  is  unjustifiable,  and 
will  not  relieve  the  carrier  from  being 
amenable  to  the  interstate  commerce  act. 
Central  of  Georgia  R.  Co.  v.  Patterson, 
S  Ala.  App.  494,  60  So.  465. 

Free  Storage  for  Indefinite  Period.— 
A  contract  which  gives  a  shipper  the 
right  to  remove  his  goods  after  their  ar- 
rival at  his  convenience  is  a  special  con- 
tract, whereby  the  carrier  agrees  to  fur- 
nish to  the  sh'pper  free  storage  for  his 
goods  for  an  indefinite  period,  dependent 
on  the  shipper's  convenience,  and  is  dis- 
criminatory in  violation  of  the  Interstate 
Act  Feb.  4,  1887,  c.  104,  %%  3, 
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6,  24  Stat.  380  (U.  S.  Comp.  St.  1901,  pp. 
31SS,  315e>,  and  Elkins  Act  Feb.  19,  1903, 
c.  708,  32  Stat.  847  (U.  S.  Comp.  St.  Supp. 
1911,  p.  1309),  prohibiting  unreasonable 
preferences,  since  storage  is  an  inc''lent 
of  transportation,  so  that  the  granting 
of  a  special  storage  privilege  as  a  part  of 
the  service  covered  by  the  rate  charged 
for  carriage  is  a  preference.  Central, 
etc.,  R,  Co.  *.  Patterson,  6  Ala.  App.  404, 
60  So.  465. 

§  IS.  Contracts  in  Violation  of  Repila- 
tions. 
Contract  for  Rate  in  Violation  of  Stat- 
ute.— Under  Interstate  Commerce  Act,  § 
G.  requiring  interstate  carriers  to  post 
their  tarifis,  and  prohibiting  them  from 
charging  rates  other  than  those  pub- 
lished, a  contract  for  the  transportation 
of  an  interstate  shipment  at  less  than  the 
piibtished  rate  approved  by  the  interstate 
commerce  commission  is  invalid;  and  the 
carrier  may  collect  the  rate  as  published, 
regardless  of  that  fixed  by  the  bill  of  lad- 
ing. Southern  Ry.  Co.  v.  Harrison,  34 
So.  552,  119  Ala.  939,  43  L.  R.  A.  385, 
overruling  Mobile  &  O.  R.  Co.  v.  Dis- 
mukes,  94  Ala.  131,  10  So.  289.    See  notes 

in  65  L.  R.  A.  535.  14  L.  R.  A..  N.  S..  401. 

Effect  of  Partial  Invalidity  on  Rifht  to 
Recover  for  Injury  to  Goods. — A  bill  of 
lading  of  an  interstate  shipment,  which 
contains  clauses  repugnant  to  the  Inter- 
state Commerce  Act  (Act  Feb.  4.  1887.  c. 
104,  34  Slat.  386  lU.  S.  Comp.  St.  1901, 
p.  3169))  §  20,  as  amended  by  Act  June 
39,  1906.  c.  3591,  §  7,  34  Stat.  593  (U.  S. 
Comp.  St.  Supp.  1909,  p.  1163),  is  not 
thereby  entirely  vitiated,  but  the  holder 
thereof  may  recover  for  a  failure  to 
safely  transport  the  goods.  Central  of 
Georgia  Ry.  Co.  *.  Sims,  53  So.  82fl,  169 
Ala.  295. 

II.    CARRIAGE  OP  GOODS. 

(A)  DELIVERY  TO  CARRIER. 
§  13.  Duty  of  Carrier  to  Receive  and 
Transport  Goods. 
A  common  carrier  is  in  general  bound 
to  transport  all  goods  that  are  properly 
oRered  for  that  purpose.  Atlantic  Coast 
Line  R.  Co.  V.  Rice,  S2  So.  91S.  169  Ala. 
365,  cited  in  note  in  39  L.  R.  A.,  N.  S., 
641. 
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rier  is  bound  to  trans- 
port all  freight  and  passengers  whicb  of- 
fer, within  the  line  of  his  usual  business, 
and  an  unreasonable  failure  or  refusal  is 
a  breach  of  the  duty  imposed  by  the  na- 
ture and  character  of  his  employment. 
3  Redf.  Rail.  219,  §  183."  Evans  v.  Mem- 
phis, etc.,  R.  Co,,  56  Ala.  346,  B5B. 

Duty  to  Accept  as  Affected  by  Condi- 
tion of  Goods. — A  carrier  has  the  right 
to  inspect  proffered  shipments  and  to 
refuse  them  when  not  in  fit  condition 
for  transportation,  and,  where  ordinary 
observation  would  discover  their  unfit- 
ness, it  is  the  duty  of  the  carrier  to  re- 
fuse the  shipment  in  order  that  the  ship- 
per may  put  it  into  a  fit  condition  for 
transportation.  Atlantic,  etc.,  R.  Co.  v. 
Rice,  53  So.  918,  169  Ala.  265,  cited  in 
note   in  30  L.  R.  A.,  N.  S.,  641. 

§  14.  Duty  to  Pumisb  Shipping  Facili- 
ties or  Means  of  Tranqrartation. 
"Upon  a  tender  of  goods  to  a  common 
carrier  for  shipment,  the  carrier  is  bound, 
by  reason  of  its  general  relation  to  the 
public,  to  make  all  reasonable  efforts  to 
furnish  facilities  for  their  transporta- 
tion." Central,  etc.,  R.  Co.  v.  Sigma 
Lumber  Co.,  170  Ala.  637,  54  So.  205,  206. 

g  15.  Acts  Constituting  Delivery  to  and 
Acceptance  by   Carrier. 

Deposit  of  Goods— Notice.— To  render 
a  common  carrier  liable  for  the  loss  of 
goods,  there  must  have  been  an  actual 
delivery  of  the  goods  to  him,  or  a  con- 
structive delivery,  with  notice  to  him  of 
an  intention  thereby  to  place  them  in  hta 
care  and  custody.  Merely  placing  them 
in  such  a  position  that  he  could  easily 
have  taken  them,  but  without  calling  his 
attention  to  them,  is  not  su6ficient. 
O'Bannon  v.  Southern  Exp.  Co.,  51  Ala. 
481. 

In  an  action  against  a  railroad  company 
for  failure  to  deliver  cotton  received  by 
it  for  transportation,  etc.,  it  is  not  liable 
for  cotton  stolen  or  lost  after  a  deposit 
on  a  platform  at  a  station  house,  unless  it 
be  shown  that  the  railroad  company  or 
its  agents  had  notice  of  the  deposit,  and 
received  the  cotton  for  transportation  as 
a  common  carrier.  Southwestern  R.  Co. 
V.  Webb,  48  Ala.  58S. 
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Custom  or  Usage  a>  to  Delivery  of 
Freight.— The  rules  observed  by  shippers 
in  their  general  transacllons  with  the  de- 
pot agent  of  a  railroad  company  touch- 
ing the  delivery  of  freight  for  shipment, 
if  continuous  or  general,  though  not  uni- 
versal, may  grow  into  a  usage,  authoriz- 
ing others  to  treat  it  as  the  proper  rule. 
and  as  an  element  of  the  contract  of  ship- 
ment, although  the  usage  may  be  in  con- 
flict with  regulations  established  and  pro- 
mulgated by  the  company's  superintend- 
ent, known  to  the  shippers,  and  no  notice 
of  it  is  traced  to  the  superintendent. 
Montgomery,  etc.,  R.  Co.  v.  Kolb,  73  Ala. 
396,  cited  in  note  in  32  L.  R.  A.,  K.  S., 
314. 

A  deposit  of  cotton  in  a  street  .ilong 
the  side  of  the  platform  of  a  railroad  de- 
pot, or  in  the  railroad  cotton  yard,  for 
shipment,  in  pursuance  of  a  custom  oi 
usage  adopted  or  sanctioned  by  thi'  de- 
pot agent,  may  amount  to  a  delivery  to 
the  railroad  company,  although  no  re- 
ceipt is  given  by  the  agent  to  the  shipper, 
and  such  usage  or  custom  is  contrary  to 
the  established  regulations  of  the  com- 
pany, known  to  the  shipper,  and  no  no- 
tice thereof  is  traced  to  the  superintend- 
ent or  managing  agent  of  the  company. 
Montgomery  &  E.  Ry.  Co.  v.  Kolb,  73 
Ala.  396,  cited  in  note  in  32  L.  R.  A.,  N. 
S.,  314. 

Goods  Received  for  Shipment  to  Fic- 
titious Firm  and  Embezzled  by  Agetit.^ 
The  agent  of  an  express  company  at  S. 
induced  a  bank  at  J.,  by  fraud,  to  send 
money  to  a  fictitious  firm  at  S.,  and  the 
express  company  received  and  receipted 
for  the  package  at  J.,  and  shipped  it  '.o  S., 
where  the  agent  embezzled  it.  Held,  that 
the  money  sent  was  constructively  in  the 
possession  of  the  express  company,  and 
could  be  recovered  from  it  by  the  bank. 
Jasper  Trust  Co.  v.  Kansas  City  M.  &  B. 
R.  Co.,  99  Ala,  416,  14  So.  546,  cited  in 
note  in  37  L.  R.  A.  180. 

Question  for  Juiy.— In  an  action  against 
a  carrier  for  failure  to  deliver  goods  in- 
trusted to  him,  whether  there  was  an  ac- 
tual delivery  to  him  for  transportation  is 
a  question  of  fact  to  be  determined  by  the 
jury,  under  appropriate  charges  by  the 
court.  Southwestern  R.  Co.  v.  Webb,  4a 
Ala.  5S5. 


Evidence  —  Weight  —  Defendant  car- 
rier's rules  provided  that  cotton  should 
not  be  allowed  to  remain  on  the  shipping 
platform  over  night  without  written  di- 
rections for  its  shipment  given  by  the 
owner  to  defendant.  Held  that,  on  the 
question  whether  plaintilTs  cotton  was 
delivered  to  defendant  for  shipmen'.  on 
a  certain  day  or  the  day  following,  the 
fact  that  the  cotton  was  placed  on  the 
shipping  platform  on  the  first  day,  and 
plaintiff's  testimony  that  he  then  pave 
defendant's  agents  verbal  shipping  di- 
rections, is  not  a  preponderance  of  evi- 
dence, over  the  testimony  of  two  of  de- 
fendant's agents  that  they  received  no 
shipping  directions  until  the  second  day, 
and  that  the  cotton  was  placed  on  the 
platform  without  consent.  Louisville  & 
N.  R.  Co.  V.  Echols,  97  Ala.  S56,  13  So. 
J04. 

§  14.  Delivery    to    Cairier    as    Condition 
Precedent  to  Liability. 

'"In  all  actions  against  common  car- 
riers of  goods  the  first  step  in  the  plain- 
:ifl's  proof  is  to  show  delivery  of  the 
goods  to  the  carrier.  He  makes  out  nc 
case  until  that  is  done."  Capehart  v. 
Granite  Mills,  97  Ala.  353,  IS  So.  44,  47. 
§17.  Actions  for  Refusal  to  Receive  or 
Transport  Goods. 

Nature  of  Remedy. — Damages  from 
breach  of  a  carrier's  express  contract  to 
furnish  cars  at  a  specified  time  are  re- 
coverable in  an  action  on  the  contract; 
but,  in  the  absence  of  an  express  contract, 
the  proposing  shipper  has  no  action  save 
for  a  breach  of  the  carrier's  general  com- 
mon-law duty  to  furnish  cars  within  a 
reasonable  time.  Central  of  Georgia  Ry. 
Co.  V.  Sigma  Lumber  Co.,  170  Ala.  687, 

54    So.    305. 

(B)     BILLS  OF  LADING,   SHIPPING 
RECEIPTS.  AND  SPECIAL  CON- 
TRACTS. 
§  18.  What  Law  Governs. 

Where  a  shipper  contracted  in  New 
Vork  with  a  carrier  to  ship  goods  and 
deliver  them  at  Birmingham,  Ala.,  the 
contract,  so  far  as  delivery  was  involved, 
was  to  be  wholly  performed  in  Alabama, 
and  the  carrier's  liability  for  failure  to 
deliver    depended    upon    the    law    of    that 
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§  le.    Authority  of  Agents  and  Employ- 
ees. 

Power  to  Bind  Company  to  Deliver 
Goods  at  Certain  Rate. — Plaintiffs,  desir- 
ing to  trade  certain  goods  tor  others 
owned  by  persons  at  a  distance,  plaiiitilfs 
to  pay  charges  on  both  shipments,  asked 
the  freight  clerk  of  defendant  express 
company  what  the  charges  would  be. 
The  clerk  informed  them  that  the  charges 
on  the  goods  plaintiffs    were  to    receive 

This  shipment  was  necessarily  made  over 
two  lines  of  express,  one  of  which  had 
no  connection  or  contract  with  defend- 
ant. The  clerk  had  authority  to  give 
rates  generally,  but  it  was  not  his  duty  to 
give  rates  on  unconnecting  lines,  whose 
charges  were  unknown  to  him.  Held, 
that  his  general  authority  empowered 
him  to  bind  the  company  to  deliver  the 
goods  at  a  certain  rate,  even  in  the  case 
of  a  mistake  on  his  part,  which  inflicted 
loss  on  the  company.  Southern  Exp.  Co. 
V.  BouUemet,  100  Ala.  275,  13  So.  941. 
But  see  post,  "Rates  of  Freight."  §  lia. 

Usage. — The  delivery  of  a  letter  con- 
taining cash  to  the  clerk  of  a  steamboat 
is  a  delivery  to  the  master,  for  the  pur- 
pose of  charging  him;  and  it  is  not  nec- 
essary to  show  a  special  authority  to  the 
clerk  (o  receive  such  letters,  when  a  gen- 
eral usage  of  boats  in  the  trade  is  to  re- 
ceive them.  Hosea  v.  McCrory,  13  Ala. 
349. 

Ratification. — Though  an  agent  has  no 
authority  lo  make  a  contract  for  delivery 
of  freight  at  a  certain  point,  the  carrier. 
having  undertaken  to  carry  it  out,  is  lia- 
ble for  loss  from  negligent  performance 
amounting  to  breach  of  contract.  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Smith.  31  So, 
481,  133  Ala.  434.  cited  in  note  in  31  L.  R. 
A.,  N.  S..  36. 

Question  for  Jury. — Whether  or  not  a 
bill  of  lading  was  signed  by  a  certain  per- 
son as  agent  for  the  carrier  is  a  question 
of  fact  for  the  jury.  Tishomingo  Sav. 
Inst.  V.  Johnson.  Nesbitt  i  Co..  40  So. 
503,  146  Ala.  691. 

Admissibility  of  Evidence  to  Show 
Ratification.— In  an  action  against  a  rail 
road  company  for  failure  to  deliver  good; 
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shipped,  the  receipt  issued  was  signed  by 
"R.  B.  S.,  R.  R.  Agent,  per  J.  R.  B."  B. 
testified,  on  behalf  of  plaintiff,  that  he 
was  appointed  subagent  by  S.;  that  the 
president  and  superintendent  of  the  load 
knew  that  he  was  acting  as  such  agent, 
and  made  no  objection;  that  the  otiicers 
of  the  road  frequently  gave  him  direc- 
tions about  the  business,  and  that  freight 
had  been  delivered  on  at  least  two  occa- 
sions on  the  production  of  his  receipts, 
which  were  similar  in  form  to  the  one 
given  lo  plaintiff.  Held,  that  the  evi- 
dence was  admissible  as  tending  to  orove 
a  ratification  of  the  agency.  Alabama  & 
T.  R.  R.  Co.  11.  Kidd,  29  Ala.  221. 
§  SO.  Validity  of  Bill  of  Lading  or  Re> 
ceipt 

"A  bill  of  lading,  regular  on  its  face 
and  issued  by  a  carrier  or  its  authorized 
agent,  is  a  certificate  that  the  person  to 
whom  it  is  issued  is  the  shipper  of  the 
property  or  the  goods'  therein  described, 
that  they  really  existed,  and  are  subject 
to  the  order  and  direction  of  the  shipper, 
unless  the  bill  of  lading  furnishes  notice 
that  such  is  not  the  fact."  Jasper  Trust 
Co.  V.  Kansas,  etc.,  R.  Co.,  99  Ala.  416, 
14  So.  548. 

"A  bill  of  lading  stands  for  and  rep- 
resents the  goods  therein  receipted  for 
during  their  transit,  and  until  they  are 
completely  delivered  to  the  person  en- 
titled lo  (hem.  but  no  longer."  American 
Nat.  Bank  v.  Henderson,  123  Ala.  612,  26 
So.  498;  Allen,  etc.,  Co.  v.  Maury  &  Co., 
66  Ala.  10;  Veitch  v.  Atkins  Grocery,  etc., 
Co.,  5  Ala.  App.  444,  59  So.  746,  750; 
Wayland  v.  Mosely,  5  Ala.  430. 
g  21.    Construction  and  Operation  of  Bill 

of  Lading. 
S  91^.    In  Genera). 

A  bill  of  lading  is  of  a  dual  character 
and  effect;  one  is  that  of  a  receipt,  and 
the  other,  that  of  a  contract.  Alabama 
Great  Southern  R.  Co.  v.  Norris.  53  So. 
891,  167  Ala.  311;  McTyer  v.  Steele,  26 
Ala.  487;  Cox  v.  Peterson.  30  Ala.  608. 

Evidence  as  to  Performed  Parol  Agree* 
mcnt— Where  the  shipper  is  impliedly 
bound  on  the  face  of  the  bill  of  lading  to 
pay  Ihe  freight  of  goods,  it  may  be  shown 
by  parol  evidence  that  the  carrier  re- 
ceived them  under  an  agreement  with  a 
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third  person  to  pay  the  freight,  if  such 
person  has  in  tact  paid  it.  Waytand  f. 
Mosely,  5  Ala.  430. 

Direction  to  "Notify,"— .\  direclion  in 
a  bill  of  lading  to  "notify"  a  named  per- 
son shows  that  he  is  not  intended  as  the 
consignee.  Atlantic  Coast  Line  R,  Co. 
V.  Dahlberg  Brokerage  Co.,  170  Ala.  617, 
54  So.   168. 

Miaatatement  of  Quantity. — Where  a 
carrier's  agent,  on  receiving  a  shipment 
of  cotton,  did  not  weigh  it,  but  issuird  a 
bill  of  lading  on  a  certificate  of  a  com- 
press company,  which  delivered  the  cot- 
ton ill  a  sealed  car,  and  the  bill  stated, 
"contents  and  condition  of  contents  of 
packages  unknown,"  though  the  cotton 
weighed  less  than  the  weight  given  in  the 
bill,  whereby  the  consignee,  who  'pur- 
chased from  the  consignor,  was  deceived, 
to  his  injury,  the  carrier  was  not  liable 
to  the  consignee,  either  under  general 
principles  or  under  Code  1R96,  §  4223, 
making  a  carrier  liable  for  loss  resulting 
from  the  issuance  of  a  bill  of  lading  when 
no  properly  has  been  received.  Alabama 
Great  Southern  R.  Co.  f.  Commonw^ahh 
Cotton  Mfg.  Co.,  42  So.  406,  146  Ala.  3S8, 
cited  in  note  in  34  L.  R.  A..  N.  S.,  1180. 

"While  the  carrier  may  bind  himself 
as  to  the  quantity  receipted  for  by  ex- 
press stipulation,  and  while  there  may  be 
cases  in  which  the  carrier  is  liable  be- 
cause of  fraud  or  intentional  misstate- 
ment, or  of  such  gross  overvaluation  as 
to  be  evidence  of  fraud,  yet  in  a  case  like 
this,  where  the  goods  were  stated  to  be 
50  bales  of  cotton  and  50  bales  were  de- 
livered, where  the  bill  of  lading  con- 
tained the  saving  clause  as  in  this  case, 
the  carrier  was  not  responsible  for  the 
deficiency  in  weight.  As  Stated  by  Lord 
Mansfield;  'If  the  master  qualities  his 
acknowledgment  by  the  words  "Con- 
tents unknown,"  he  acknowledges  noth- 
ing.' Hutchinson  on  Carriers  (Sd  Ed.), 
S  lS5a;  Porter  on  Bills  of  Lading,  pp.  38, 
39,  40,  43."  Alabama,  etc.,  R.  Co.  *.  Com- 
monwealth Cotton  Mfg.  Co.,  146  Ala.  388, 
42  So.  406,  408. 

"The  general  principle  is,  in  so  far  a 
bill  of  lading  is  a  receipt,  it  is  'only  prima 
facie  evidence  that  the  carrier  has  re- 
ceived the  goods,  or  that  it  has  received 
the  quantity  named;  and,  like  all  mere  re- 


ceipts, they  may  be  shown  to  have  been 
given  by  mistake  or  not  to  speak  the 
truth.'  Hutchinson  on  Carriers  (2d  Ed.), 
g  123.  The  practice  among  carriers  or 
their  agents  of  signing  bills  of  lading  be- 
fore the  actual  receipt  of  the  goods  haa 
given  rise  to  a  considerable  amount  of 
litigation;  and,  while  there  are  a  few 
cases  to  the  contrary,  it  is  fully  settled 
now,  by  the  great  weight  of  authrrity, 
that  such  bills  of  lading,  whether  in  the 
hands  of  the  original  party  or  of  an  as- 
signee, do  not  create  any  liability  against 
ihe  carrier.  The  theory  of  these  cases 
is  that  the  agent  of  the  carrier  hat;  no 
authority  to  give  a  bill  of  lading  until  the 
goods  are  received  for  transportation, 
and  the  party  who  takes  such  a  bill  of 
lading  has  full  knowledge  of  the  want  of 
authority.  Hutchinson  on  Carriers 
(3d  Ed.),  §  133."  Alabama,  etc.,  R,  Co. 
I'.  Commonwealth  Cotton  Mfg.  Co.,  146 
.Ma.    388,    42    So.    406. 

Issuance  by  Intermediate  Carrier  be- 
fore Receipt  of  Goods. — Shippers  repre- 
sented to  an  intermediate  carrier,  to 
whom  a  consignment  was  about  to  be 
delivered  from  the  initial  carrier,  that 
they  had  sold  the  goods  to  an  out  tif 
town  purchaser,  who  wished  to  obtain  a 
bill  of  lading  before  leaving  for  his  home. 
To  accommodate  him  and  the  shippers, 
and  expecting  soon  to  obtain  possession 
of  the  goods,  the  intermediate  carrier  is- 
sued a  bill  of  lading  for  them.  Held,  that 
the  bill  of  lading  was  not  fraudulent, 
within  Code  1896,  §  4233  (Code  1886,  § 
1179),  making  a  carrier  liable  for  all  dam- 
ages resulting  from  the  issuance  by  it  of 
a  bill  of  lading  for  goods  not  In  its  pos- 
session. Thompson  v.  Alabama  Midland 
R.  Co.,  24  So.  031,  122  Ala.  378. 
§  U. Aa  a  Receipt. 

A  bill  of  lading  is  an  acknowledgment 
of  the  receipt  of  the  property  by  the  car- 
rier. Williams  V.  Louisville  &  N.  R.  Co. 
(Ala.),  58  So.  315. 

In  an  action  against  a  transportation 
company  for  failure  to  deliver  certain  cot- 
ton, it  appeared  that  the  bill  of  lading 
was  issued  by  one  H.,  who  was  engaged 
in  the  transfer  business  and  was  accus- 
tomed to  transfer  cotton  to  the  river  land- 
ing for  shipment  by  defendant's  boats; 
that   H.   was   authorized   by   defendant   to 
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issue  bills  of  lading  for  it,  but  that  there 
was  an  express  agreement  that  defend- 
ant should  not  be  responsible  for  the  cot- 
ton till  it  was  actually  delivered  a!  the 
river,  which  agreement  was  known  to 
the  shippers.  There  was  no  proof  of  ac- 
tual delivery  of  the  cotton  to  defendant, 
except  the  tdentifi cation  of  the  bill  of 
lading  by  H.,  and  there  was  evidence  to 
the  contrary.  Held,  that  an  instruction 
that  the  issuance  by  H.,  under  defendant's 
authority,  of  the  bill  of  lading  was  ,'>rima 
facie  evidence  of  delivery  to  defendant, 
was  erroneous.  Capehart  v.  Granite 
Mills.  97  Ala.  353.  12  So.  44. 

Parol  Evidence.— So  far  as  a  bill  of 
lading  acknowledges  the  receipt  of  goods, 
and  states  their  condition,  it  may  be  con- 
tradicted by  parol  evidence,  but  in  'ither 
respects  is  to  be  treated  as  other  written 
contracts.  Wayland  v.  Mosely,  5  Ala. 
430. 
§  93. As  a  Contract 

A  bill  of  lading  is  a  contract,  the  lan- 
guage of  which  is  subject  to  the  ruks  of 
construction  which  govern  other  con- 
tracts. Logan  V.  Mobile  Trade  Co.,  48 
Ala,  514;  Alabama  Great  Southern  R.  Co. 
v.   Norris.   167   Ala.  311.  53  So.  891.   892. 

Construed  Against  Carrier.— "In  con- 
struing a  bill  of  lading,  given  by  the  car- 
rier tor  the  safe  transportation  and  de- 
livery of  goods,  shipptd  by  a  consignor, 
the  contract  will  be  construed  most 
strongly  against  the  carrier,  and  favor- 
ably to  the  consignor,  in  case  of  doubt 
in  any  matter  of  construction.  Ala- 
bama, etc..  R.  Co.  V.  Thomas.  8B  Ala.  234. 
7  So.  762,  763. 

A  bill  of  lading  is  a  contract  to  Gdfely 
carry  and  deliver.  Williams  v.  Louisville 
&  N.  R.  Co.  (Ala.).  58  So.  315. 

A  bill  of  lading  for  a  shipment  of  goods 
by  a  boat  bound  from  S.  to  M.  provided 
for  the  payment  of  a  certain  amount  to 
N.,  and  for  the  privilege  of  reshipping  at 
M.  or  A.,  and  that  "it  is  understood  and 
agreed  that  the  above  goods  are  to  be 
sent  through  at  the  above  rates,  if  any 
boats  are  going  through  to  W."  Held  to 
impose  an  obligation  to  send  the  goods 
to  W.,  either  from  A.  or  M.  Logan  v. 
The  Mobile  Trade  Co.,  46  Ala.  514,  :ited 
in  note  in  31  L.  R.  A.,  N,  S..  43. 

Failure  of  Shipper  to  Sign. — "It  is  true 


the  bill  of  lading  is  issued  by  the  carrier, 
and  is  merely  signed  by  the  agent  alone, 
but  in  the  absence  of  fraud,  if  it  is  ac- 
cepted by  the  shipper  or  his  agent,  it  be- 
comes binding  on  him  as  he  is  assumed 
to  have  read  it.  or,  if  he  does  not  read  it, 
it  is  his  own  fault,  and,  if  he  can  not  read, 
he  should  ask  that  it  be  read  to  him. 
Western  Railway  v.  Harwell,  91  Ala,  340, 
8  So.  648;  Jones  v.  Cincinnati,  etc.,  R. 
Co.,  89  Ala.  376,  8  So.  61;  Alabama,  etc., 
R.  Co.  V.  Little.  71  Ala.  611;  Steele  v. 
Townsend,  37  Ala.  247."  WiUiamf  v. 
Louisville,  etc.,  R.  Co.  (Ala.),  S8  So.  316, 
318. 

Parol  Evidence. — A  bill  of  lading  may 
partake  of  the  character  of  both  a  receipt 
and  a  contract,  and  in  the. latter  quality 
can  not  be  contradicted  or  varied  by 
parol  evidence.  McTyer  v.  Steele,  26  Ala. 
487;  Cox  V.  Peterson,  30  Ala.  608;  Way- 
land  V.  Mosely,  5  Ala.  430;  Williams  v. 
Louisville,  etc.,  R.  Co.  (Ala.),  58  So.  315, 
318;  Louisville,  etc.,  R.  Co.  v.  Fulgham, 
91  Ala.  5SS,  8  So.  803;  Tallassee  Falls  Mfg. 
Co.  V.  Western  R.  Co.,  117  Ala.  520,  23 
So.   139. 

Where  a  bill  of  lading  expressly  pro- 
vided that  the  carrier  would  not  be  liable 
as  a  common  carrier  after  the  arrival  of 
the  goods  at  their  destination,  and  the 
bill  was  free  from  ambiguity,  evidence 
that  a  custom  existed  allowing  plaintiff 
more  than  a  reasonable  time  in  which  to 
remove  freight  was  properly  excluded, 
since  evidence  of  a  local,  particular  usage 
was  not  admissible  to  change  the  written 
contract;  such  usage  being  in  existence, 
at  the  time  of  the  execution  of  the  con- 
tract, at>d  expressly  stipulated  against. 
Tallassee  Falls  Mfg.  Co.  v.  Western  Ry. 
of  Alabama,  39  So.  303,  138  Ala.  167, 

"Although  a  bill  of  lading  is  issued  by 
the  carrier,  it  may  of  course  be  shown 
that  this  was  not  the  contract  of  ship- 
ment, but  that  the  shipment  was  under 
another  and  different  contract,  whether 
oral  or  in  writing."  Elliott  on  Railroads, 
§  1415,  et  seq.  Alabama,  etc,  R.  Co.  v. 
Norris,  167  Ala.  311,  53  So.  891,  892. 

§  24.    Negotiability  and  Transfer  of  Bill 
of  Lading. 

§  SB.   Negotiability   and   Assignabil- 
ity. 
A   bill  of  lading  is  not  a  negotiable  in- 
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Joore   V.    Robinson,    62    Ala. 

537;   Voss  V.    Robertson,   46  Ala.   483. 

The  statute,  Code  1HH6,  §  1179,  relatin,-; 
to  the  issuance  of  false  bills  of  lading 
enacted  to  prevent  frauds,  sometimes 
perpetrated  through  spurious  bills  of  lad- 
ing, was  not  intended  to  make  them  ne- 
gotiable instruments,  like  bills  of  ex- 
change.   Jasper  Trust  Co.  v.  Kansas,  etc., 

R.   Co,,  99  -Ala.  416,  14  So.  546. 

§  S8. Rights  of  Transferee  as  against 

Carrier. 

Where  a  bill  of  lading  was  sent  to  a 
hank  as  security  for  an  attached  draft,  a 
delivery  of  the  goods  by  the  carrier  to 
another  than  the  bank  was  a  conversion, 
entitling  the  bank  to  maintain  trover 
against  the  ■  carrier.  Tishomingo  Sav. 
Inst.  V.  Johnson,  Nesbitt  &  Co.,  40  So. 
503,  146  Ala.  691. 

Recovery  of  Advances  on  False  Bill  of 
Lading. — A  bona  fide  purchaser  cf  a 
false  bill  of  lading  from  the  person  to 
whom  it  was  issued  by  a  railroad  rom- 
pany's  agent  may  hold  the  company  liable 
to  the  extent  of  advances  made  on  it,  un- 
der Code  1880,  §  1179.  which  provides 
that  any  carrier  which  issues  a  bill  of 
lading,  as  if  properly  had  been  received, 
shall  be  liable  to  any  person  injured 
thereby.  Jasper  Trust  Co.  v.  Kansas 
City.  M.  &  B.  R.  Co.,  99  Ala.  416,  14  So. 
546. 

The  agent  of  an  express  company,  who 
was  also  agent  of  a  railroad  company 
sued  fictitious  bills  of  lading,  as  sh'pped 
by  a  fictitious  firm,  and  induced  a  bank 
to  discount  a  draft,  accompanied  by  thi 
hill  of  lading,  drawn  on  the  supposed 
consignee.  The  proceeds  of  the  draft, 
(\hich  was  shipped  by  the  bank  to  the 
fictitious  firm  through  the  express  com- 
pany, were  embezzled  by  the  agent. 
Held,  that  the  bank  could  recover  from 
the  express  company  the  money  so 
shipped  without  first  surrendering  to  the 
company  the  bill  of  lading.  Southern 
Exp.  Co.  V,  Bank  of  Tnpelo,  108  Ala.  517. 
18  So.  664. 

False  Bill  of  Lading  Issued  to  Ficti- 
tious Firm. — Where  a  railroad  com- 
pany's agent  issued  a  bill  of  lading  to  s 
fictitious  firm  for  goods  never  received 
and  indorsed  it  to  a  bank  with  the  ram( 
of  such  firm,  the  bank  was  pul  on  inquiry 


concerning  the  indorsing  firm,  and  could 
not  recover  from  the  railroad  company 
for  advances  on  the  bill,  under  Code 
;886.  §  1179.  Jasper  Trust  Co.  v.  Kansas 
City,  M.  &  B.  R.  Co.,  B9  Ala.  416,  14  So. 

546. 

§  37. Rights  and  Liabilities  of  Tiaas- 

feree  u  to  Penons  Other  than  Car- 


Where  an  agent  purchased  cotton  for 
his  principals,  and  sent  the  bill  of  lading, 
with  draft  on  the  principals  attached,  to 
a  bank,  which  credited  the  proceedi  of 
-he  draft  to  the  seller  of  the  cotton  and 
held  the  bill  of  lading  as  security,  th; 
bank  obtained  title  to  the  cotton.  Tish- 
omingo Sav.  Inst.  V.  Johnson,  Nesbitt  &. 

Co.,   40   So.    503,    146   Ala.    691. 

The  indorsement  and  delivery  of  a  bill 
of  lading  on  the  discount  of  a  draft  drawn 
by  the  consignor  of  the  goods  represented 
by  the  bill  of  lading,  for  the  purchase 
price  of  such  goods,  operate  to  pass  to 
the  transferee  a  special  title  to  the 
goods,  as  against  the  consignor  and 
his  creditors,  defeasible  only  on  accept- 
ance and  payment  of  the  draft  by  the 
consignee.  American  Nat.  Bank  v.  Hen- 
derson, 26  So,  498,  123  Ala.  612, 

Nature  of  Title  Acquired.— Assignments 
of  bills  of  lading  are  not  governed  by  the 
commercial  law,  but  the  transferee  sim- 
ply acquires  the  title  of  Ihe  transferror 
to  the  goods  described  thereby.  J  C. 
Haas  Sc  Co.  v.  Citizens'  Bank.  39  So.  129, 
144  Ala.  563,  1  L.  R.  A.,  N.  S.,  242;  First 
Nat,  Bank  v.  Wilkesbarre  Lace  Mfg.  Co., 
162  Ala.  309.  50  So.  153;  Commercial 
Bank  v.  Hurt,  99  Ala.  130.  12  So.  S63; 
Jasper  Trust  Co,  v.  Kansas,  etc.,  R.  Co., 
99  Ala.  416,  14  So.  546;  Cosmos  Cotton 
Co.  !■-  First  Nat.  Bank,  171  Ala.  392.  54 
So.  621,  632.  See  notes  in  18  L.  R,  A..  N. 
S.,  1221,  1322,  32  L.  R.  A..  N.  S.,  1173, 
1174. 

An  unconditional  transferee  of  a  bill 
of  lading  gets  title  only  to  the  thing 
shipped,  and  not  to  what  the  consignor 
should  have  shipped.  Cosmos  Cotton  Co. 
V.  First  Nat,  Bank,  171  Ala.  393,  54  So. 
631. 

The  transferee  of  a  bill  of  lading  at- 
tached to  a  draft  tor  the  purchase  money 
takes  a  special  properly  only,  defeasible 
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by  acceptance  and  payment  of  the  draft. 
Cosmos  Cotton  Co.  v.  First  Nat.  B^nk, 
171  Ala.  39S,  54  So.  621. 

The  indorsement  of  a  draft  for  the  price 
of  cotton  sold,  with  the  bill  of  lading  at- 
tached, by  the  seller,  who  was  the  payee, 
to  plaintiff  bank  for  discount,  did  not  vest 
the  legal  title  to  the  cotton  for  the  sale 
of  which  the  draft  was  drawn  in  the  bajik, 
nor  constitute  the  bank  the  seller  of  the 
cotton.  Bank  v.  Jones  Cotton  Co..  1S6 
Ala.  S36,  46  So.  971,  cited  in  note  in  18. 
L.  R.  A..  N.  S.,  1222. 

Depositee  as  Agent. — Where  the  seller 
o(  goods  ships  them  in  the  name  of  the 
buyer  and  attaches  the  bill  of  lading  to 
a  draft  on  the  buyer  for  the  price  and 
deposits  the  draft  with  a  bank  for  collec- 
tion, the  bank  and  its  correspondent  be- 
come his  agents  with  full  power  of  dis- 
position over  the  goods,  since  thi?  de- 
livery of  the  bill  of  lading  is  a  symbolic 
delivery  of  the  goods  for  all  the  pur- 
poses incident  to  the  collection  of  the 
draft  and  delivery  of  the  bill  of  lading  to 
the  buyer.    Veitch  v.  Atkins  Grocery,  etc., 

Co.,  5  Ala.  App.  444,  59  So.  746. 

■nUe  as  Against  True  Owner.— Where 
a  bill  of  lading  for  a  car  load  of  apples 
was  obtained  from  a  carrier  by  a  person 
having  no  right  to  the  apples,  the  trans- 
fer of  such  bill  of  lading  to  a  bank  was 
ineffective  to  pass  title  as  against  the  true 
owner.  Merchants'  Nat.  Bank  v.  Bales, 
41  So.  516,  14B  Ala.  S79.  See,  to  the  same 
effect  Moore  v.  Randolph,  52  Ala.  530, 
537;  Jasper  Trust  Co.  v.  Kansas,  etc.,  R. 
Co.,  99  Ala.  416,  421,  14  So.  546;  Com- 
•  mercial  Bank  v.  Hurt,  99  Ala.  130,  12  So. 
568. 

The  bill  of  lading  on  a  shipment  of 
cotton  is  not  negotiable,  so  as  to  entitle 
a  transferee  from  a  person  in  possession 
to  hold  the  cotton  as  against  the  true 
owner.     Voss  v.   Robertson,  46  Ala.  483. 

Rights  against  Person  to  Whom  Goods 
Wrongfully  Delivered.— Where  a  bill  of 
lading  was  sent  to  a  bank  as  security  tor 
an  attached  draft,  a  delivery  of  the  goods 
by  the  carrier  to  another  than  the  bank 
was  a  conversion,  entitling  the  bank  to 
maintain  detinue  against  the  party  to 
whom  the  wrongful  delivery  was  made. 
Tishomingo  Sav,  Inst.  f.  Johnson,  Nes- 
bitt  &  Co.,  40  So.  S03,  116  Ala.  691. 


Liability  of  Transferee. — Where  a 
bank  discounted  a  draft  with  a  bill  of 
lading  attached  before  maturity,  in  the 
ordinary  course  of  business,  the  drawee 
and  acceptor  could  not,  when  sued  on 
the  draft,  plead  failure  or  want  of  con- 
sideration. Bank  V.  Jones  Cotton  Co., 
156  Ala.  535,  46  So.  971,  cited  in  note  in 
18  L.  R.  A.,  N.  S.,  1222. 

A  seller  of  cotton,  pursuant  to  instruc- 
tions from  the  buyer,  shipped  it  to  the 
buyer  under  a  bill  of  lading,  in  which  he 
was  named  as  shipper  and  a  bank  as  con- 
signee, the  bill  stating  that  the  buyer 
should  be  notified,  and  the  seller  drew 
a  draft  on  the  buyer,  payable  to  the  bank, 
and  the  bill  of  lading  was  attached  to  the 
draft,  which  was  deposited  by  the  seller. 
The  buyer  paid  the  draft,  and  subse- 
quently it  was  ascertained  that  there  was 
a  deficiency  of  several  pounds.  Held, 
that  the  bank  was  not  liable  to  the  buyer. 
First  Nat.  Bank  v.  Wilkesbarre  Lace  Mfg. 
Co.,  162  Ala.  309,  50  So.  153,  Cited  in  note 
in  32  L.  R.  A.,  N.  S.,   1173. 

A  payee  bank  which  in  the  ordinary 
course  of  business  cashed  a  draft  with 
blank  indorsed  bill  of  lading  attached  or 
placed  the  proceeds  thereof  to  the  credit 
of  the  consignors-drawers,  and  which  for- 
warded the  same  for  collection,  did  not 
become  liable  to  the  drawee-consignee 
upon  payment  of  the  draft  for  a  b-each 
of  the  contract  of  sale  arising  from  a 
shortage  in  weight  or  deterioration  in 
quality  of  the  cotton  covered  by  the  bill 
of  lading.  Cosmos  Cotton  Co.  v.  First 
Nat.  Bank,  171  Ala.  392,  54  So.  621. 

Liability  of  Transferree  Who  Becomes 
Absolute  Owner  of  Goods. — Where  a  seller 
consigned  the  goods  in  his  own  name, 
having  the  bill  of  lading  made  out  to  him- 
self, and  assigned  the  bill,  accompanied 
by  a  draft  on  the  buyer  to  a  bank  to 
which  the  draft  was  made  payable,  and 
which  paid  the  seller  for  the  goods,  the 
bank  became  the  absolute  owner  of  the 
goods  and  of  the  debt  due  from  the  buyer, 
and  on  constructively  delivering  the 
goods  to  the  buyer  by  an  assignment  of 
the  bill  of  lading  and  the  acceptance  and 
payment  of  the  draft  by  the  buyer  be- 
came liable  to  him  to  the  same  exte'.it  as 
the  seller  would  have  been,  but  for  the 
assignment,  for  any  shortage  in  the  goods. 
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J.  C  Hut  &  Co.  r.  Chiztnt'  Bank.  M 
So,  IM.  144  AU.  ft<2.  1  L.  R.  A,  N.  5^  M2, 
d'»!rcv'J''-'e'i  'n  Co-^tr.ot  C^rttoa  Co,  r. 
Fir*t  Nat.  Bank,  ITl  AU.  3«,  54  So.  621. 
32  L-  R.  A,  X.  S-,  11T3,    See  noie*  in  15 

L.  R.  A,  S.  S.,  1221,  1222;  32  L,  R,  A..  \. 

S„  1173,  1174. 

i  H.    Kccaipt  for  Gooda. 

Where  the  con»ignor  retains  ibe  car- 
ricr't  receipt  for  goods  a*  the  onlr  con' 
tract  of  carriage,  it  can  not  be  ihowi  b^ 
parol  that  the  good*  were  tent  C.  O.  D. 
Smith  P.  Struihcrn  Exp.  Co.,  104  Ala.  3ST, 
IS  5o.  tX 

Where  diamonds  in  an  nnmarked  pack- 
age are  delivered  bjr  a  servant  of  the 
lender  to  an  expresi  company,  with  ■ 
note  directing  them  to  be  lent  C.  O.  D., 
and  the  package  i*  given  to  the  servant, 
who  fails  to  show  it  to  the  sender,  the 
company  is  not  liable  for  failure  to 
collect  on  delivery,  as  the  sender  is 
charged  with  notice  of  the  contents  of 
Ihe  receipt.  Smith  v.  Southern  Exp.  Co., 
104    Ala.    387,    le    So.    62. 

i  SB.    Contract*    for    Transportation    of 

Goods. 
S  M, Requisites  and  Validity. 

Necessity  for  Writing.— A  contract  of 
shipment  need  not  be  in  writing.  Ala- 
bama Great  Southern  R.  Co.  v.  Norris, 
S2  So.  891,  167  Ala.  311;  McNeill  v. 
Atlantic,  etc..  R.  Co.,  161  Ala.  314,  49 
So.   79T. 

Failure  of  a  common  carrier  to  give 
receipts  for  merchandise  delivered  to  him. 
as  required  by  Code.  §  2139,  does  not  af- 
fect his  liability  relative  to  such  goods. 
Montgomery  &  E.  Ry.  Co.  v.  Kolb,  73  Ala. 
3SS. 

Contract  for  Indemnity  against  Liability 
on  Bill  of  Lading'  Issued  before  Receipt 
of  Goods.— Code.  §§  4219,  4223.  prohibit 
a  common  carrier  from  issuing  bilU  of 
lading  in  advance  of  Ihe  actual  receipt  of 
the  goods,  under  penalty  of  liability  In 
damages  to  any  person  injured  thereby. 
Plaintiff  railroad  company  declared  on 
an  agreement  with  defendant  warehouse- 
men whereby,  in  consideration  of  plain- 
tiff's issuing  hills  of  lading  on  defendant's 
warehouse  receipts  without  requir- 
ing the  actual  delivery  of  the  goods,  de- 
fendants  would   make   good  any   shortage 


;c  the  g»d*,  or  isdemcify  pLaintiS  for 
acj  liability  so  icdured.  Held,  the  con- 
Tract  aras  void,  as  illegal,  notwtthstand- 
ir.g  deiecdants'  part  of  it  was  not  violative 
of  the  statnte.  Jemison  r.  Birmingham  ft 
A.  R.  Co,  2S  So,  SI,  125  Ala.  378. 

A^niwiUlity  at  Fxvigbt  BiD  to  Prove 
CoMliaU. —  fn  an  action  by  the  shin>er 
tq  recover  damages  for  injnries  to  cer- 
tain goods  which  defendant,  as  a  cotnmon 
carrier,  undertook  to  transport  down  the 
Coosa  river  from  Rome  to  Greeusport, 
and  part  of  which  were  loaded  on  a 
lighter  attached  to  the  side  of  the  steimer, 
and  which  was  sunk  by  striking  a  snag, 
plaintiff  offered  to  read  a  receipted 
freight  bill,  the  items  appearing  under 
the  headline,  "Freight  per  steamer  Geor- 
gia to  Greensport ;"  the  contention  be- 
ing that  defendant  violated  the  contract 
by  using  the  lighter.  Held,  tbat  the 
freight  bill  was  not  admissible  to  prove 
the  contract,  it  not  being  a  bill  of  lading. 
Coosa  River  Steamboat  Co.  r.  Baiclay, 
30  Ala.  120. 

Effect  of  Classificatim)  of  Goods  nnder 
Contract. — A  carrier,  classifying  goods 
received  for  shipment  with  knowledge  of 
their  character,  and  collecting  the  freight 
under  such  classification,  can  not  avoid 
the  contract,  or  its  liability  for  failure  fo 
ship  according  to  the  contract,  on  the 
ground  that  the  goods  did  not  belong  to 
the  class  named.  St.  Louis  &  S.  F.  R. 
Co.  I'.  Cash  Grain  Co..  50  So.  81.  161  Ala. 
332, 

§  31.  Performance  or  Breach. 

Special  Contract. — Upon  tender  of 
goods  to  a  carrier  for  shipment,  it  is 
bound  to  make  all  reasonable  efforts  to 
furnish  facilities  for  their  transportation; 
but,  where  it  enlarges  its  liability  by  an 
unconditional  express  promise  to  move  the 
Roods  at  a  certain  time,  such  contract 
must  be  strictly  performed,  and  unavoid- 
able accident  or  even  impossibility  pre- 
venting compliance  will  be  no  defense 
unless  it  is  so  stipulated  in  the  contract. 
Central  of  Georgia  Ry.  Co.  t:  Sigma 
Lumber  Co.,  170  Ala.  627,  54  So.  205. 

If  the  carrier  expressly  promised  to  re- 
ceive and  remove  the  lumber  by  its  next 
train,  it  would  be  its  duty  to  do  so.  Cen- 
tral, etc.,  R.  Co.  :'.  Sigma  Lumber  Co..  170 

Ala.   637.    54    So.    205. 
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§  sa.  Contracts  for  Means  of  Transporta- 
tion. 
§  33. Requisites  and  Validit?. 

The  contract  of  a  carrier  to  furnish  a 
person  with  a  certain  number  of  cars,  at 
a  certain  price  per  car,  for  shipment  of 
freight,  is  not  unilateral  or  without  con- 
sideration, where  it  imposes  on  such  per- 
son the  obligation  to  load  the  cars  and 
have  weekly  inspection  and  shipments. 
Baxley  v.  Tallassee  &  M.  R.  Co.,  29  So. 
451,  138  Ala.  183,  cited  in  note  in  13  L.  R. 
A.,  N.  S.,  164. 
§  34. Performance  or  Breach. 

A  carrier  is  not  relieved  from  liability 
for  breach  of  its  contract  to  furnish  cars, 
though  at  the  date  of  and  during  the  time 
covered  by  the  contract  il  did  not  have 
or  own  any  cars.  Baxley  v.  Tallassee  & 
M.  R.  Co.,  2S  So.  451,  138  Ala.  183. 
§  35.  Actions  for  Breach  of  Contract. 

As  to  waiver  of  tori  and  suit  on  con- 
tract, see  the  title  ACTIONS. 
§  3B  (1)  Pleading. 

Petition.— A  complaint,  alleging:  that 
defendant,  a  common  carrier,  promised 
and  agreed  with  plain  till  for  a  reward  to 
receive  and  transport  some  staves  from 
a  designated  place,  that  plaintiff  was  noti- 
fied by  defendant  to  have  the  staves  pre- 
pared for  loading,  and  that  defendant 
wrongfully  refused  to  accept  and  trans- 
port the  staves  when  tendered,  to  plain- 
tiff's damage,  was  not  demurrable  for 
failing  to  allege  (hat  plaintiff  promised 
and  agreed  to  ship  the  staves  and  pay 
the  freight  thereon ;  the  word  "agreed" 
being  defined  as  "brought  into  harmony, 
united  in  opinion,  settled  by  consent," 
and  the  allegation  that  plaintiff  was  noti- 
fied by  defendant  to  have  the  staves  pre- 
pared for  loading  showing  at  least  that 
plaintiff  was  to  accept  the  contract  by 
acting,  and  not  by  written  acceptance. 
Mott  V.  Jackson,  172  Ala.  448,  S5  So.  528. 

Issues. — In  an  action  for  breach  of  con- 
tract by  a  carrier  to  furnish  cars  for  ship- 
ment of  timber,  the  damages  sought  be- 
ing the  profits  which  but  for  such  breach 
plaintiff  would  have  made  on  his  con- 
tract to  furnish  the  timber  to  W.,  the 
question  whether  plaintiff  had  to  turn 
over  his  contract  with  W.  to  certain  per- 

2  Ala  Dig— 41 


sons  to  pay  them  what  he  owed  them  is 
not  within  the  issues,  there  being  in- 
terposed only  the  plea  of  general  issue 
and  special  pleas  that  the  contract  sued 
on  was  indefinite  and  unilaCerEj.  Baxley 
V.  Tallassee  &  M.  R.  Co.,  29  So.  451,  13S 
Ala.    183.  cited   in   note    in   53   L.    R.   A. 

86,   89. 

Variance. — Where,  in  an  action  against 
a  carrier  on  a  bill  of  lading,  the  com- 
plaint alleged  the  bill  of  lading  in  the 
form  prescribed  by  the  Code,  the  fact 
that  the  bill  introduced  in  evidence  con- 
tained special  limitations  of  the  carrier's 
common-law  liability  did  not  constitute 
a  variance.  Louisville  &  N.  R,  Co.  v. 
Landers,  33  So.  482,  13S  Ala.  504;  Nash- 
ville, C.  &  St.  L.  Ry.  V.  Cody,  34  So. 
1003.  137  Ala.  597,  overruling  N.  C.  &  St.  L. 
R.  Co.  V.  Parker,  123  Ala.  683,  87  So. 
323. 
§  80  (S)  Evidence. 

AdtnisMbilitjr — Ordinance  to  Show  Rea< 
sonable  Charge. — Plaintiff,  suing  a  trans- 
fer company  for  breach  of  its  duty  under 
its  contract  to  carry,  for  $2.50  paid  it,  the 
coffined  body  of  plaintiff's  smaU  child 
from  one  station  to  another,  may  in- 
troduce an  ordinance  fixing  the  price  of 
25  cents  for  drayage  of  a  trunk  between 
such  stations,  as  affording  a  basis  for  ar- 
riving at  the  fair  and  reasonable  charge 
for  carrying  the  body;  it  having  been 
taken  in  the  ordinary  mode  of  tran- 
sporting baggage  on  a  dray  mingled  with 
trunks.  Birmingham  Transfer,  etc.,  Co. 
V.  Still  (Ala.),  61  So.  611. 

SnfficiMicy  of  Evidence  as  to  Nature  of 
Service. — That  a  transfer  company  con- 
tracted for  $2.50  to  carry  the  coffined 
body  of  a  small  child  six  or  seven  blocks 
from  one  station  to  another,  and  that  the 
charge  for  carrying  a  trunk  between  them 
was  25  cents,  is  sufficient  evidence  that 
the  parties  contemplated  a  different  serv- 
ice than  that  given  carriage  of  the  body 
on  a  dray  mingled  with  trunks,  the 
negroes  in  charge  sitting  on  them.  Birm- 
ingham Transfer,  etc.,  Co.  v.  Still  (Ala.), 
81  So.  611. 
§  30  (3)  Damages. 

A  carrier  is  liable  for  breach  of  its  con- 
tract to  give  notice  of  the  arrival  of  goods 
to  the  consignee,  embodied   in  the  con- 
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tract  by  Code  1907,  §  5004,  to  the 
extent  of  any  damages  which  naturally 
and  proximately  result  therefrom.  Greek- 
American    Produce    Co.    v.    Illinois    Cent. 

R.  Co.,  4  .Ma.  -App.  377,  58  So.  994. 

Where  defendant  carrier,  at  the  lime 
it  contracted  to  furnish  plaintiff  cars  for 
shipment  of  timber,  had  notice  of  the  ex- 
istence of  the  contract  of  W.  to  pur- 
chase the  limber  from  plaintiff,  or  knew 
M|  that  such  contract  was  in  contemplation, 
and  before  default  in  supplying  the  cars 
had  notice  that  it  had  been  made,  and 
that  the  timber  was  to  be  delivered  to 
W.  in  performance  of  plaintitl's  contract 
with  W..  the  measure  of  damages  for 
failure  to  furnish  the  cars  is  the  profit 
which,  but  for  such  failure,  plaintiff 
would  have  made  out  of  his  contract 
with  W.  Baxley  i^.  Tallassee  &  M.  R. 
Co..  39  So.  451.  128  Ala.  183,  cited  in  note 
in   53   L.    R.  A.  86,   88,   89. 

Exemplary  Damages.. — Plaintiff,  suing 
a  transfer  company  for  breach  of  its  duty 
under  its  contract,  for  $2.50  paid  it,  to 
take  the  coffined  body  of  his  child  be- 
tween stations,  may,  as  a  basis  (or  arriv- 
ing at  the  fair  and  reasonable  charge  for 
the  service  rendered,  carriage  of  the 
body  on  a  dray  mingled  with  trunks,  in- 
troduce an  ordinance  fixing  the  charge 
for  carrying  trunks  at  25  cents.  Birm- 
ingham Transfer,  etc.,  Co.  v.  Still  (Ala.), 
ei  So.  611. 
(C)     CUSTODY   AND   CONTROL   OF 

GOODS. 
§  36.  Rights  of  Carrier. 

Since  a  common  carrier  is  not  ab- 
solved from  liability  to  the  owner  of  the 
goods  by  the  torts  of  third  persons,  the 
carrier  can  sue  for  the  wrong,  a  recovery 
by  him  being  a  bar  to  a  subsequent  ac- 
tion by  the  owner  for  the  same  injury. 
Steamboat  Farmer  v.  McCraw,  26  -Ma.  189. 

A  carrier  when  it  receives  goods,  and 
is  in  possession  of  them  as  a  common 
carrier,  has  a  special  property  in  them 
which  will  support  an  action  in  detinue 
or  trover  or  trespass  against  any  one 
who  wrongfully  dispossesses  it.  Walker 
.    *.  Louisville,  etc.,  R.  Co.,  Ill  Ala.  33.1,  20 

So.    359. 

Condition    Precedent    to    Recover/    of 
Possession   of   Gooda   from   Consignee.^ 
Tier,  after  delivery  of  the 


goods  to  the  consignee,  without  demand- 
ing payment  of  the  price  due  the  con- 
signor, in  whom  the  title  to  the  goods 
was  to  remain  until  payment,  can  not 
recover  possession  of  the  goods,  which 
he  was  induced  to  deliver  to  the  con- 
signee by  the  fraud  of  the  latter,  with- 
out paying  to  the  consignee  the  amount 
of  the  freight  paid  by  him  on  the  deliv- 
Kty  of  the  goods  to  him.  Walker  v.  Louis- 
ville &  N.  R.  Co..  Ill  Ala.  233,  20  So. 
358. 

Carrier  as  Tre8pa»«r.— Where  a  ship- 
per loaded  wood  on  railroad  cars,  and 
the  railroad  company  was  not  a  party 
to  the  taking,  it  did  not  become  a  tres- 
passer, though  subsequently  notified  by 
the  owners  of  the  wood  not  to  ship  it, 
Nashville.  C.  &  St.  L.  Ry.  *.  Walley,  41 
So.  134.  147  Ala.  697. 
§  37.  Stoppage  in  Tnmaita 

".Notwithstanding  property  is  *  *  * 
vested  in  the  consignee,  by  delivery  to  a 
carrier,  there  yet  remains  with  the  con- 
signor, the  right  of  resuming  it  again, 
under  some  circumstances,  before  it  ac- 
tually gets  into  the  possession  of  the 
consignee.  This  is  called  the  right  of 
stoppage  in  transitu,  and,  when  exerted. 
revests  the  property  in  the  consignor  as 
much  as  if  he  had  never  parted  with  the 
possession.  This  right  was  originally 
adopted  in  courts  of  equity;  and  being 
founded  upon  principles  of  equity  and 
natural  justice,  is  now  established  in 
courts  of  law.  It  is  exercised  when 
goods  have  been  sold  and  not  paid  (or, , 
by  reason  of  credit  being  given  or  other- 
wise, and  the  vendee,  to  whom  they  have 
been  consigned,  becomes  insolvent— -and, 
as  its  designation  indicates,  exists  only 
during  the  transit  of  goods,  and  ceases 
when  they  come  into  the  possession  of 
the  buyer."  Jones  v.  Sims,  6  Port,  138, 
ICl.     See,  generally,  the  title  SALES. 

§  88.  Actions   by   or   against   Carriers   in 

Respect  to  Oootls. 
§  3S  (1)  Tide  to  Maintain  Action 
against  Carrier. 
Persons  Having  Beneficial  Interest— 
.Although  Che  consignee  is,  prima  facie, 
the  proper  person  to  bring  suit  against 
a  common  carrier  for  loss  of  property 
intrusted    to    his   care,   yet    one   who   has 
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a.  beneficiaj  interest  in  the  perforni».nce 
of  the  contract,  or  a  special  property  or 
interest  in  the  subject  matter  o(  the 
agreement,  may  support  an  action  in  his 
own  name.  Southern  Exp.  Co.  v.  Caper- 
ton,  44  Ala.  101,  cited  in  note  in  35  L. 
R.   A.,  N.   S.,  69. 

Buyer — Where  Goods  Consigned  to 
Agent  of  Seller.— A  contract  for  sale  of 
coal  which  contemplates  delivery  by  the 
seller  to  a  carrier  f.  o.  b.  for  the  buyer, 
and  which  provides  that  the  carrier's 
track  scales  weight  at  the  seller's  mines 
shall  govern  settlements,  does  not  give 
the  buyer  a  right  of  action  for  a  loss  of 
part  of  a  shipment  consigned  by  the 
seUer  to  its  agent,. and  under  Code  1607, 
§  2490,  providing  that,  where  suits  are 
brought  in  the  name  of  the  person  hav- 
ing the  legal  right  tor  the  use  of  an- 
other the  beneficiary  must  be  considered 
as  the  sole  party,  the  agent  may  not 
maintain  an  action  for  the  use  of  the 
buyer,  though  there  was  a  delivery  to  the 
buyer  of  the  bills  of  lading  without  in- 
dorsement. Zimmern's  Coal  Co.  *.  Louis- 
ville, etc.,  R.  Co.,  6  Ala.  App.  4TS,  60  So. 
598. 

"The  mere  delivery  of  the  bills  of  lad- 
ing, without  indorsement,  did  not  .operate 
as  a  transfer  to  the  electric  company  of 
the  title  to  the  subject  of  the  shipment, 
or  to  vest  it  with  the  rights  of  action 
of  the  consignor  or  the  consignee.  Louis- 
ville, etc.,  R.  Co,  V.  Barkhouse,  100  Ala. 
543,  13  So.  534;  Byrd  v.  Beall,  150  Ala. 
122,  127,  43  So.  749.  One's  consignment 
of  goods  to  his  own  agent  can  not  be 
regarded  as  a  fulfiilment  of  his  contract 
to  deliver  such  goods  to  another  at  the 
place  of  the  shipment,  or  as  having  the 
effect  of  making  the  carrier  liable  to  the 
holder  of  such  an  executory  contract  for 
loss  or  injury  to  the  goods  while  in 
course  of  transportation.  So  long  as  the 
coal  remained  the  property  of  the  con- 
signor, and  at  its  risk,  any  right  of  ac- 
tion for  Joss  of  part  of  the  shipment  ac- 
crued to  it.  The  evidence  did  not  show 
that  this  right  of  action  has  in  any  way 
passed  to  the  electric  company.  Wc  are 
not  of  opinion  that  the  evidence  showed 
that  it  had  such  ownership  or  interest  in 
the  coal  while  it  was  in  transit  as  to  en- 
title it  to  maintain  an  action  for  loss  of 


part  of  the  coal  during  that  time."  Zim- 
mern's Coal  Co.  *.  Louisville,  etc.,  R. 
Co,,  6  Ala.  App.  475,  fiO  So.  59B,  600. 

The  right  of  a  purchaser  ol  property, 
to  whose  agent,  as  consignee,  it  is 
shipped,  to  sue  the  carrier  for  nondeliv- 
ery, is  not  affected  by  the  fact  that  an- 
other paid  the  seller  for  the  property  and 
took  an  order  for  the  amount  on  the  pur- 
chaser. Louisville,  etc.,  R.  Co.  v.  All- 
good,    113   Ala.    li;3,   20   So.   986. 

§  88  <9>  Right      of     Consignor     to     Sue 

The  shipper's  present  ownership  of  his 
claim  against  a  carrier  for  loss  of  freight 
is  an  essential  element  of  the  cause  of 
action.  Northern  Alabama  Ry.  Co.  v. 
Feldman.  1  Ala.  App.  334,  56  So.  16. 

A  consignor  may  maintain  an  action 
for  damage  from  a  failure  of  a  carrier  to 
deliver  goods  within  a  reasonable  time 
though  they  are  consigned  to  another, 
the  presumption  that  the  consignee  has 
title  being  merely  prima  facie.  South- 
ern R.  Co.  V.  Proctor,  3  Ala.  App,  413, 
57  So.  513. 

In  assumpsit  by  the  shipper  against  a 
common  carrier  for  nondelivery  of 
goods,  the  bill  of  lading,  reciting  that  the 
carrier  received  of  the  consignors  goods 
to  be  delivered  to  the  consignee,  who  is 
to  pay  the  freight,  is  only  prima  facie 
evidence  that  the  legal  title  by  the  ship- 
ment vested  in  the  consignee,  and  the 
presumption  may  be  rebutted  by  extrin- 
sic evidence.  Jones  v.  Sims,  6  Port.  138, 
cited  in  note  in  26  L.  R.  A.,  N.  S.,  438. 

Goods  Shipped  under  Contract  Provid- 
ing for  Delivei7.— When  goods  are 
shipped  under  a  contract  by  which  the 
shipper  is  to  deliver  them  to  the  con- 
signee, the  shipper  may  maintain  suit 
HRainst  the  carrier  for  their  loss  or  in- 
jury. Gulf  Compress  Co.  v,  Jones  Cot- 
ton Co.,   173  Ala,  645,  S5  So,  206. 

Goods   Shipped  at  Risk   of  Consignor. 

— If  the  consignee  is  not  in  fact  the 
owner  of  the  goods— if  he  'is  the  mere 
agent  or  factor  of  the  consignor— and, 
in  the  course  of  transportation,  the  goods 
are  at  the  risk  of  the  consignor,  the  right 
of  action  resides  in  him.  Hutch.  Carr., 
§  730,  Louisville,  etc.,  R.  Co.  v.  Allgood, 
113  Ala.  163,  20  So.  686,  988,  cited  in  note 
in  36  L.  R.  A.,  N.  S.,  69,  72. 
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Plaintiff,  cotton  company,  delivered 
cotton  to  a  compress  company  and  sub- 
sequently delivered  the  warehouse  re- 
ceipts of  that  company  to  a  railway  com- 
pany and  received  in  exchange  bills  of 
lading.  The  cotton  company  shipped 
the  cotton  over  the  railway  line  to  a  pur- 
chaser under  a  contract  requiring  that  the 
cotton  should  be  delivered  in  good  condition 
to  the  purchaser's  mills  "landed,"  and  drafts 
for  the  purchase  price  with  bills  of  lading 
attached  were  drawn  by  the  cotton  company 
on  the  purchaser  and  honored  before  the 
cotton  was  delivered  at  its  destination. 
Held,  that  ■'landed"  meant  that  the  cot- 
ton company  was  responsible  for  the  en- 
tire shipment  of  cotton  and  for  damages 
to  it  until  delivered  at  the  point  of  desti- 
nation, and  therefore  the  right  of  recov- 
ery for  damages  to  the  cotton  resulting 
from  exposure  to  the  weather  while  in 
the  possession  of  the  compress  company 
was  in  the  cotton  company,  although  it 
had  not  been  called  on  to  repay  any  of 
the  purchase  price.  Southern  Ry.  Co.  v. 
Jones  Cotton  Co.,  52  So.  899,  167  Ala. 
575,  cited  in  note  in  36  L.  R.  A.,  N.  S., 
69,  72. 

Sale  and  Return— Failure  of  Carrier  to 
Deliver. — Where  plaintiff  shipped  goods 
to  a  customer  to  be  tested  by  him,  and 
purchased  if  satisfactory,  and  defendant 
railroad  did  not  deliver  the  goods  to  the 
customer,  the  title  remained  in  plaintiff, 
so  as  to  entitle  it  to  maintain  trover. 
Louisville  &  N.  R.  Co.  v.  Kauffman  & 
Co.,  37  So.  659,  141  Ala.  671. 

Where  Consignee  Agent  of  Consignor. 
— Where  the  consignee  is  a  mere  a^ent 
of  the  consignor  without  any  other  in- 
terest, a  right  of  action  against  the  car- 
rier for  failure  to  deliver  or  for  loss  or 
injury  to  the  freight  white  in  transit  la 
in  the  consignor  alone.  Zimmern's  Coal 
Co.  V.  Louisville,  etc.,  R.  Co.,  6  Ala.  App, 
475,   60   So.   599. 

Goods  Injured  after  Arrival  When 
Shipped  tmder  Contract  to  Deliver  F.  O. 
B.  at  Destination.— Where  the  seller  con- 
tracts to  deliver  goods  "f.  o.  b."  at  the 
place  to  which  they  are  to  be  shipped, 
and  pays  the  freight  to  such  place,  on 
the  arrival  of  the  boat  by  which  the 
goods  are  transported  at  such  place  the 
carrier    ceases   to   be    the  agent    of  the 


seller,  and  becomes  the  agent  of  the  pur- 
chaser, and  the  seller  can  not  maintain 
an  action  against  the  carrier  for  injuries 
to  the  goods  after  such  arrival,  and  be- 
fore they  were  unloaded.  Capehart  v. 
Furman  Farm  Imp.  Co.,  103  Ala.  671,  16 
So.  637. 


g  38  (3)  Right  of  ConBigne« 


}  Sue  Car- 


"The  general  rule  is  that  prima  facie 
a  bill  of  lading  operates  a  transfer  to  the 
consignee  of  the  title  to  the  goods 
shipped;  and,  in  the  absence  of  evidence 
.emoving  the  presumption,  an  action 
against  the  carrier  for  failure  to  deliver, 
or  for  the  loss  or  injury  to  the  goods 
while  in  his  possession,  will  lie  only  at 
ihe  suit  of  the  consignee.  Robinson  v. 
Pogue,  86  Ala.  257,  S  So.  685;  Capehart 
V.  Furman  Farm  Imp.  Co.,  103  Ala.  671, 
16  So.  637;  Louisville,  etc.,  R.  Co.  *.  All- 
good,  113  A)a.  163,  30  So.  986,  cited  in 
note  in  36  U  R.  A.,  N.  S..  89,  73;  South- 
ern Exp.  Co.  V.  Caperton,  44  Ala.  101; 
Southern  R.  Co.  V.  Jones  Cotton  Co.,  167 
.^la.  575,  62  So.  898. 

One  who  has  bought  property  agreeing 
to  pay  therefor  when  sales  are  made  by 
the  consignees,  to  whom  he  has  it 
shipped,  who  are  to  pay  the  freight 
at  the  point  of  destination,  remitting 
to  him  the  proceeds  less  the  freight, 
is  the  general  owner,  and  entitled 
to  sue  the  carrier  for  failure  to  deliver. 
Louisville  &  N.  R.  Co.  v.  Allgood,  20  So.  ' 
9S6,  113  Ala.  163,  cited  in  note  in  36  L.  R. 
A.,  N.  S.,  69.  73. 

The  consignee  of  corn  delivered  to  a 
railroad  company  for  transportation, 
having  bought  and  paid  the  freight  on  it, 
is  the  proper  party  to  sue  for  its  non- 
delivery. South  &  N.  A.  R.  Co.  V.  Wood, 
72  Ala.  451. 

Effect  of  Interest  of  Third  Persons  in 
Goods. — The  consignee  of  goods  may 
maintain  an  action  against  a  common 
carrier  for  their  loss,  although  another 
person  was  the  owner  of  them,  or  was 
jointly  interested  in  them  with  faim. 
Southern  Exp.  Co.  v.  Armstead,  60  Ala. 
350,  cited  in  note  in  36  L.  R.  A.,  N.  S.. 
69,  70. 

Where  a  shipment  containing  house- 
hold goods,  some  of  which  belonged  to 
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a  husband  and  wife,  some  to  the  husband, 
and  others  to  the  wife,  were  all  con- 
sigrned  to  the  husband  at  the  point  of 
destination,  he  had  capacity  to  sue  for 
injuries  to  the  entire  shipment,  though 
he  was  not  the  absolute  owner  of  all  the 
property.  Walter  v.  Alabama  Great 
Southern  R.  Co.,  39  So.  87,  142  Ala.  474, 
cited  in  note  in  36  L.   R.  A..  N.  S,.  89. 

Suit  for  Benefit  of  Real  Oirncr.— An 
action  against  a  common  carrier,  for  fail- 
ure to  deliver  goods  intrusted  to  it,  is 
properly  brought  in  the  name  of  the  con- 
signees alone,  notwithstanding  they  are 
prosecuting  the  suit  for  the  benefit  of 
another  whom  they  hold  liable  for  the 
value  of  the  goods.  Mobile  &  G.  R.  Co. 
V.  Williams,  54  Ala.  16B,  cited  in  note 
in  36  L.  R.  A.,  N.  S.,  70. 

Question  for  Juty. — When  a  quantity 
of  corn  is  delivered  to  a  railroad  com- 
pany for  transportation,  the  consignee 
having  bought  it  and  paid  the  freight  on 
it,  he  is  the  proper  party  to  sue  for  its 
nondelivery,  and  not  the  consignor  from 
whom  he  bought  it;  but  the  evidence  as 
to  these  facts  being  conflicting,  the  ques- 
tion is  properly  submitted  to  the  deci- 
sion of  the  jury.  South,  etc.,  R.  Co.  v. 
Wood,  72  Ala.  451. 

Where  the  evidence  is  conflicting  as  to 
whether  property  to  be  transported  by 
a  carrier  was  to  be  delivered  to  the  vend- 
ors or  the  vendee,  the  fact  that  the  bill 
of  lading  was  deposited  in  the  postoflice 
attached  to  a  draft  drawn  on  the  vendee 
for  the  purchase  money  does  not,  in  the 
absence  of  evidence  that  the  bill  was 
properly  indorsed,  raise  a  conclusive  pre- 
sumption that  the  title  has  passed  Co  the 
vendee,  but  the  question  of  ownership  is 
for  the  Jury.  Alabama,  etc.,  R.  Co.  v. 
Mount  Vernon  Co.,  84  Ala.  173,  4  So, 
356.  See  notes  in  2  L.  R.  A.,  N.  S.,  1079, 
39  L.  R.  A.,  N.  S..  310,  311.  And  see 
the  title  SALES. 

Effect  of  Disclaimer  by  Consignee.— 
Though  a  bill  of  lading  vests  the  legal 
title  to  the  goods  in  the  consignee,  if  the 
latter  disclaims  an  interest  in  them,  and 
never  accepted  the  consignment,  it  will 
be  presumed  that  the  legal  title  revested 
in  the  consignor,  so  that  an  action  (oi 
loss  of  the  goods  can  not  be  maintained 
in    the    name    of    the    consignee    for  the 
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benefit  of  a  third  person  who  claims  that 
the  goods  were  shipped  to  the  consignee 
as  factor  for  such  third  person.  Ezell  v. 
English,  8  Port.  311,  cited  in  note  in  36 
L.  R.  A.,  N.  S.,  69,  72. 

(D)     TRANSPORTATION    AND    DE- 
LIVERY BY  CARRIER. 
§  39.  Duties  as  to  Transportation  in  Gen- 
eral 

Adequacy  and  Sufficiency  of  Veluclea 
Furnished. — In  the  respect  to  the  ade- 
quacy of  carriage,  a  railroad  company 
meets  its  duty  and  obligation  when  it 
furnishes  such  as  is  most  in  use,  and  is 
approved  by  persons  skilled  and  experi- 
enced in  the  business,  as  necessary  and 
proper  for  safe  transportation,  having  in 
view  the  kind  and  nature  of  the  freight; 
and  the  omission  of  any  part  or  appli- 
ance, permanent  or  usual  in  the  construc- 
tion or  preparation  of  a  car,  and  which 
is  necessary  and  proper  to  its  adequacy 
for  the  general  uses  and  purposes  of  rail- 
road transportation,  is  prima  facie  negli- 
gence; but  to  charge  the  company  with 
negligence  because  of  the  omission  of 
some  peculiar  adventitious  and  tempo- 
rary preparation,  the  necessity  or  pro- 
priety must  be  shown  by  extraneous  evi- 
dence. East  Tennessee,  etc.,  R.  Co.  v. 
Johnston,  75  Ala.  596. 

Duty  of  Railroad  Company  in  Assign- 
ing Cars  in  Halting  Up  Train.— While. 
in  making  up  a  train,  large  discretion 
must  be  allowed  a  railroad  company  in 
assigning  cars  to  different  positions,  it 
is,  nevertheless,  the  duty  of  the  company, 
having  regard  to  the  nature  and  character 
to  all  kinds  and  classes  of  freight  re- 
ceived by  it  for  transportation,  to  assign 
a  car  loaded  with  freight  of  a  particular 
nature  such  position,  so  far  as  may  be  con- 
sistent with  the  safety  and  interests  of 
other  shippers,  as  will  cause  the  least 
exposure  to  danger.  East  Tennessee, 
etc,  R.  Co.  V.  Johnston,  75  Ala.  59'(. 

§  M.  To  Whom  Delivery  Hay  Be  Hade. 

The  carrier  may  be  justified  in  deliver- 
ing to  the  true  owner  although  he  has 
given  a  bill  of  lading  to  a  third  person  as 
shipper.  Young  v.  East  Alabama  R.  Co., 
80  Ala.  100,  cited  in  notes  in  38  L.  R.  A., 
364.  12  L.   R.  A.,  N.  S.,  259. 
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§  41.  Presentation  of  Bill  of  Lading  or 
Shq>ping;  Receipt. 

A  carrier  delivers  goods  at  its  peril  to 
one  without  a  bill  of  lading.  Atlantic 
Coast  Lille  R.  Co.  v.  Dahlberg  Brok^-rage 
Co..    170   Ala.    617.    54    So.    168. 

The  delivery  of  a  shipment  of  lumher 
to  the  wronE  person,  without  the  pro- 
duction or  assignnient  of  the  bill  of  lad- 
ing renders  the  carrier  liable  as  for  con- 
version. Mobile,  J.  &  K.  C.  R.  Co.  v. 
Bay  Shore  Lumber  Co..  51  So.  956,  165 
Ala.   610. 

When  the  vendor  and  shipper  of  goods 
takes  the  hill  of  lading  in  his  own  name, 
he  thereby  retains  the  title  in  himself, 
and  the  carrier  can  not  rightfully  dflivei 
the  goods  to  any  other  person,  except  on 
his  order,  or  transfer  of  the  bill  of  lading. 
Young  V.  East  Alabama  R.  Co.,  80  Ala. 
100,  cited  in  notes  in  38  L.  R.  A.  362,  304, 
12  L,  R.  A..,  N.  S.,  259. 

Delivei7  to  Holder  of  Unindorsed  Bill 
of  Lading. —  Possession  of  a  bill  of  lading 
by  one  other  than  the  consignee,  without 
indorsement,  does  not  justify  the  delivery 
of  the  consignment  to  such  person, 
Louisville  &  N.  R.  Co,  v.  Barkhouse,  100 
Ala.  543,  13  So.  534,  cited  in  notes  in  37 
L.  R.  A.  178,  38  L,  R.  A.  363. 

Effect  of  Custom.— A  custom  on  the 
part  of  a  carrier  or  of  carriers  generally 
at  a  particular  place  to  deliver  goods  to 
one  other  than  the  consignee,  who 
merely  holds  the  bill  of  lading  without 
any  indorsement,  does  not  justify  such 
delivery.  Louisville  &  N,  R.  Co.-f,  Bark- 
house,  100  Ala,  543,  13  So.  534.  cited  in 
notes  in  37  L.  R.  A.  178,  38  L.  R.  A.  363. 

Delivery  to  Buyer  Who  Rejected  Draft 
with  Bill  of  Lading  Attached.— A  carri 
can   not    justify   delivery   of    freight   to 
buyer    who    had    rejected    the    consi^no 
consignee's  draft  with  bill  of  lading  at- 
tached, on  the  ground  that  the  buyer  had 
a   contract   with   the  consignor's   principal 
for   delivery   of   similar   goods.      Atlantic, 
etc.,    R,   Co.  t:  Dahlberg  Brokerage   Co., 

170  Ala.  617,   54  So.    168. 

Ratification  of  Delivery — Sufficiency  of 
Evidence, — Where  a  proposed  buye; 
goods  rejected  the  consignor-coiisigr 
draft  with  bill  of  lading  attached,  that 
after  the  carrier  delivered  the  good 
the  buyer  the  draft  was  again  presented 
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s  not  conclusive  evidence  of  the  corsign- 
)r's  ratification  of  the  delivery.  Atlantic, 
:tc„   R.  Co.  V.  Dahlberg  Brokerage  Co., 

70   Ala.    617,    54    So.    168. 

I  42.  Place  of  Delivery. 

Duty  of  Railroad  Company.— The  gen- 
eral rule  that  the  undertaking  of  a  com- 
non  carrier  to  transport  goods  to  a  par- 
icular  destination  includes  the  obligation 
of  safe  delivery  to  the  consignee  or  his 
agent  does  not  apply  to  railroad  compa- 
nies. A  universal  custom  relieves  them 
from  the  duly  of  personal  delivery  to  the 
consignee.  South  &  North  Alabama  R. 
Co.  V.  Wood,  66  Ala.  167,  cited  in  note 
in  40  L.  R.  A.,  N.  S.,  774. 

Delivery  on  Siding.— A  carrier  and 
shipper  could  contract  that  property,  des- 
tined to  a  station  which  had  no  regular 
agent  or  depot,  when  delivered  on  the 
siding,  should  be  considered  delivered  to 
the  consignee  and  afterwards  held  at  his  . 
risk.    Southern  Ry.  Co.  f.  Barclay.  1  Ala. 

App,    348,    56    So.    36. 

When  a  consignee  of  goods  is  fully  ad- 
vised at  the  lime  of  shipment  that  the 
railroad  company  has  no  depot  or  agent 
at  the  place  of  destination,  the  exigencies 
of  its  business  not  requiring  such,  the  lia- 
bility of  the  company  as  common  carrier 
terminates  with  the  safe  delivery  of  the 
car  containing  the  goods  on  a  side  track 
at  such  place,  and  no  liability  as  ware- 
houseman will  be  assumed.  South  & 
North  Alabama  R.  Co.  v.  Wood,  66  Ala, 
167,  cited  in  note  in  40  L.  R.  A.,  N.  S., 
774. 

Delivery  to  Independent  Warehouse- 
man.— Where  a  railroad  company  gives 
a  receipt  for  freight  to  be  delivered  to 
its  agent  at  the  terminus  of  the  road,  and 
the  agent  there  deposits  it  in  a  warehouse 
not  belonging  to  the  company,  evidence 
of  its  custom  to  deposit  freight  tn  that 
warehouse  is  admissible  in  behalf  of  the 
company  in  an  action  against  it  by  the 
shipper  for  the  loss  of  the  shipment, 
since,  if  the  custom  existed  and  was 
properly  proved,  it  might  relieve  the 
company  from  liability  for  the  loss  oi  the 
goods  in  the  hands  of  its  agent.  Ala- 
bama &  T.  R.  R.  Co.  V.  Kidd,  29  Ala.  221, 

Gratuitous  Promise  to  Deliver  Car  at 
Another  Place. — In  the  absence  of  a  cus- 
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torn  authorizing  the  agent  of  a  railroad 
company,  at  the  request  of  the  conaignee, 
after  the  car  has  reached  its  destination, 
to  undertake  to  deliver  it  at  another  place, 
or  to  another  person  than  the  consignee, 
such  an  undertaking  is  nothing  more 
than  a  personal  accommodation  on  the 
part  of  the  agent,  and  can  not  render  his 
principal  liable.  Melbourne  v.  Louisville 
&  N.  R.  Co.,  88  Ala.  143,  6  So.  762. 

Duty  of  Express  Company. — Where  an 
express  company  deposited  goods  on  the 
platform  of  the  railroad  depot  at  the  place 
of  destination,  without  delivering  them 
to  the  consignee,  or  placing  them  in  the 
custody  of  any  person,  held,  that  this  was 
gross  negligence,  and  rendered  Che  com- 
pany liable  as  a  common  carrier  for  their 
loss,  although  the  company's  agent,  to 
whom  they  were  tendered  by  the  con- 
signor's messenger  for  shipment,  at  first 
declined  to  receive  them  because  the.  com- 
pany had  no  agent  at  the  place  of  des- 
tination, and  was  not  allowed  to  use  the 
depot  of  the  railroad  company,  and  al- 
though the  shipping  agent,  in  signing  the 
receipt,  added  the  words  "owner's  risk," 
but  without  the  knowledge  or  consent  of 
the  consignor,  and  although  the  con- 
signee, when  he  ordered  the  goods  to  be 
forwarded  by  the  express  company,  knew 
that  the  company  had  no  agent  at  the 
place  of  destination,  and  he  had  lately  re- 
ceived goods  forwarded  by  it  under  re- 
ceipts containing  the  same  added  w.irds. 
Southern  E^p.  Co.  v.  ArmsCead.  50  Ala. 
360.  cited  in  iiotes  in  14  L.  R.  A.,  N.  S., 
393,  34  L.  R.  A.  138. 

Where  it  is  the  custom  for  consignees 
to  call  for  packages  at  the  carrier's  office 
on  being  notified  of  their  arrival,  the  car- 
rier is  not  bound  to  make  a  personal  de- 
livery, in  order  to  be  relieved  of  liability 
for  the  loss  of  a  package  by  theft  from 
the  carrier's  warehouse  after  notice  to 
the  consignee,  and  an  opportunity  for  him 
to  obtain  the  package.  Southern  Exp.  Co. 
V.  Holland,  109  Ala.  363,  19  So.  66,  cited 
in  notes  in  33  L.  R.  A.  67,  J4  L.  R.  A., 
N.  S.,  394. 

Sufiiciency  of  Delivefy  of  Carrier  by 
Water.— A  steamboat  carrier,  having 
goods  consigned  to  a  consignee  dt  a 
landing  where  there  had  been  a  ware- 
house   keeper    who    usually    received    and 


took  care  of  goods  landed  there,  can  not 
avoid  liability  by  proving  a  delivery  of 
goods  at  the  usual  place  on  the  liver 
bank,  without  any  protection  or  guard, 
when  Che  landing  had  in  the  meaniime 
been  broken  up  by  an  inundation,  and  the 
washing  away  of  the  buildings  and  the 
removal  of  the  persons  which  constituted 
it  a  landing.    Stone  v.  Rice,  58  Ala.  96. 

Under  a  written  contract  by  which  the 
owners  of  a  steamboat  bound  themselves, 

goods  at  a  specified  point,  the  loss  of  the 
goods  by  fire  after  having  been  deposited 
in  a  warehouse  at  the  highest  point  to 
which,  on  account  of  the  low  stage  of 
the  water,  the  boat  could  ascend  the 
river,  does  not  excuse  the  defendant's  fail- 
ure to  deliver  the  goods  at  the  special 
place.     Cox  V.  Peterson,  30  Ala.  608. 

Usage  and  Custom  of  Carriers  by 
Water.—While  a  carrier  on  a  river  may 
avoid  liability  for  nondelivery  of  goods 
to  the  consignee  by  proof  that  the  goods 
were  delivered  at  the  landing  CO  which 
they  were  consigned,  in  accordance  with 
the  custom  of  the  community  in  receiving 
goods  destined  to  that  point,  yet  such  a 
custom  could  not  be  upheld  as  reason- 
able which  would  justify  a  steamboat  car- 
rier in  putting  off  goods  consigned  to 
such  a  landing  at  the  usual  place  on  the 
river  bank,  without  any  protection,  when 
the  landing  had  been  broken  up  by  an 
inundation  and  the  washing  away  of  the 
buildings,  and  the  persons  in  charge  had 
removed.     Stone  V.  Rice,  58  Ala.  95. 

In  an  action  against  the  owners  of  a 
steamboat,  as  common  carriers,  for  faij- 
ing  to  deliver  goods  at  the  place  specified 
in  their  bill  of  lading,  evidence  of  a  cus- 
tom among  the  steamboat  men  to  ascend 
the  river  as  high  as  the  stage  of  the  water 
in  it  permitted,  and  then  to  land  their 
cargo  and  deposit  the  goods  in  ware- 
houses, is  not  admissible  for  the  defend- 
ants.    Cox  V.  Peterson,  30  Ala.  608. 

Waiver  or  Consent — The  unqualified 
refusal  of  a  consignee  to  receive  (roods 
tendered  it  by  the  carrier  Is  a  waiver  of 
the  right  to  insist  on  a  delivery  at  the 
usual  place  of  delivery.  Central  of  Geor- 
gia Ry.  Co.  V.  Montmoillen,  39  So.  820, 
145  Ala.  468. 

Where  a  bill  of  lading  contains  a  stipu- 
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lation  that  the  goods  shall  be  delivered 
"into  a  warehouse  or  to  assigns"  at  a 
certain  landing,  the  warehouseman  at  the 
landing  is  the  consignee;  and,  if  he  con- 
sents that  the  goods  be  landed  at  a  point 
less  than  10  feet  above  the  surface  of  the 
water,  the  consignor  can  not  recover  for 
damages  to  the  goods  by  a  flood  on  the 
ground  that  defendant  violated  Code, 
SS  S96,  697,  making  carriers  liable  in 
double  the  value  of  the  goods  damaged 
by  flood,  if  they  are  landed  at  a  point  less 
than  10  feet  perpendicular  above  the  sur- 
face of  the  water.  Winston  j^.  Cox,  38 
Ala.  268. 
§  13.  Notice  to  Consignee. 

See,  also,  post,  "Termination  of  Lia- 
bility," §  65. 

General  Rule.— By  the  weight  of  au- 
thority, no  obligation  rests  on  a  railroad 
company  to  give  special  notice  to  the 
consignee  of  the  arrival  of  goods.  South 
&  N.  A.  R,  Co,  V.  Wood.  66  Ala.  167. 

What  Law  GovemB.— Where  the  deliv- 
ery of  an  interstate  shipment  was  made 
in  Alabama,  the  shipment  was  govejned 
by  the  laws  of  Alabama  as  to  the  subject 
of  delivery  and  sufficiency  of  notice  of 
delivery.  Greek-Am  erica  n  Produce  Co.  v. 
Dlinois  Cent.  R.  Co.,  4  Ala.  App.  377,  S8 
So.  994. 

Validity  of  Statute  Requiring  Notice. — 
Code  1907,  g  5604,  requiring  railroad  com- 
panies to  give  notice  by  mail  or  other- 
wise to  the  consignee  of  the  arrival  of 
shipments,  is  not  unconstitutional  or  un- 
reasonable. Greek- American  Produce 
Co.  f.  Illinois  Cent.  R.  Co.,  4  Ala.  App. 
377,  68  So.  994. 

When  Notice  Required  under  Code, 
§  1180. — Notice  to  the  consignee  of  the 
arrival  of  the  goods  at  their  destination 
is  not  necessary  before  the  reasonable 
time  begins  to  run  after  which  the  car- 
rier's liability  as  such  terminates,  and  its 
liability  as  a  warehouseman  begins,  un- 
less the  place  of  destination  is  a  town  of 
2,000  inhabitants,  having  a  daily  mail,  in 
which  case  such  notice  is  required  by 
Code,  S  1180.  Columbus  &  W.  Ry.  Co.  v. 
Ludden,  69  Ala,  612,  7  So.  471. 

Nature  of  Requirement  to  Give  Notice. 
—Code  1896,  g  4224,  providing  that  the 
relation  of  common  carrier  continue!  in 
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towns  and  cities  of  2,000  population  or 
more  and  having  a  daily  mail  unless 
within  24  hours  after  arrival  of  freight 
notice  is  given  the  consignee  formally  or 
through  mail,  did  not  lay  upon  the  car- 
rier a  duty  to  notify  the  consignee,  but 
merely  determined  the  time  of  termi- 
nation of  the  strict  liability  of  the  car- 
rier. Central,  etc.,  R.  Co.  v.  Burton,  165 
Ala.  4S5,  51  So.  643.  cited  in  note  in  25 
L.  R.  A.,  N.  S.,  939. 

To  Whom  Notice  to  Be  GIveiL — 
Where  goods  are  consigned  to  the  ship- 
per's order,  with  instructions  to  notify 
a  third  person  of  their  arrival,  notice 
thereof  to  such  third  person  is  sufficient 
to  relieve  the  carrier  of  its  liability  as  a 
carrier,  and  create  the  liability  of  ware- 
houseman. Collins  V.  Alabama,  etc.,  R. 
Co.,  104  Ala.  390,  16  So.  140;  Southern 
R.  Co.  V.  Adams  Mach.  Co.,  165  Ala.  436, 
SI  So.  779.  See  notes  in  8  L.  R.  A..  N.  S., 
243;  18  L.  R.  A..  N.  S.,  429. 

Under  Code  1907,  §  5604,  requiring  rail- 
way companies  to  give  notice  by  mail  or 
otherwise  to  the  consignee  of  the  arrival 
of  shipments,  one  to  whom  freight  was 
consigned  was  entitled  to  notice  of  ar- 
rival, though  in  fact  the  agent  for  the 
real  owner.  Greek-American  Produce  Co. 
V.  Illinois  Cent.  R.  Co.,  4  Ala.  App.  377, 

58  So.  994. 

Where  a  shipper  told  a  railroad  agent 
that  certain  persons  were  his  agents  to 
receive  and  remove  the  goods,  and  that 
on  arrival  th-e  railroad  agent  might  notify 
a  third  person,  who  would  notify  the 
shipper's  agents,  such  third  person  was 
the  shipper's  agent  to  receive  notice,  re- 
gardless of  the  fact  that  the  railroad  agent 
also  undertook  to  notify  the  agents  who 
were  to  remove  the  goods,  but  did  not 
do  so.  Hearn  v.  Louisville,  etc.,  R.  Co., 
6  Ala.  App.  483,  60  So.  600. 

Effect  of  Custom  to  Give  Notice.— A 
custom  of  a  carrier  at  the  destination  of 
goods  to  give  notice  of  their  arrival  did 
not  have  the  effect  of  imposing  the  posi- 
tive duty  to  give  such  notice,  but  merely 
affected  the  time  of  termination  of  the 
liability  of  the  carrier  as  such.  Central. 
etc.,  R.  Co,  V.  Burton,  165  Ala,  42S,  51 
So,  643,  cited  in  note  in  25  L.  R.  A.,  N. 
S.,  939. 

Manner  of  Notice. — If  a  consignee  had 
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actual  notice  of  the  arrival  of  freight  and 
its  readiness  for  delivery,  and  did  not  de- 
mand it  in  a  reasonable  time  thereafter, 
the  manner  of  notice  is  immaterial. 
Southern    R.    Co.    v.    Adams    Mach.    Co., 

166  Ala.   436,  51   So.  779. 

Code  1896,  §  4224,  provides  that  a  com- 
mon carrier,  if  the  destination  of  freight 
is  a  city  or  town  having  2,000  or  more  in- 
habitants and  a  daily  mail,  is  not  relieved 
from  responsibility  as  a  carrier  by  1  de- 
posit or  storage  of  freight,  unless  within 
34  hours  after  its  arrival  notice  is  given. 
the  consignee  personally  or  through  the 
maU-  Compliance  with  the  statute  is  not 
shown  where  one  alleged  notice  was 
mailed  "within  a  day  or  two"  after  ar- 
rival of  the  goods,  and  another  notice 
was  mailed  18  days  after  and  only  two 
days  before  the  goods  were  burned. 
Southern  R.  Co.  v.  Adam's  Mach.  Co.,  165 
Ala.  436,  51  So.  779. 

Where  a  carrier  complies  with  Code, 
1896,  §  4224,  requiring  notice  of  the  ar- 
rival of  freight  to  be  mailed  to  a  con- 
signee within  24  hours  to  terminate  lia- 
bility as  a  common  carrier,  the  mailing 
of  the  notice,  postage  paid,  is  notice  to 
the  consignee,  but,  where  it  does  not 
comply  therewith,  the  fact  that  notice  is 
mailed  is  only  rebuttable  evidence  of  its 
receipt  Southern  R.  Co.  v.  Adams  Uach. 
Co.,  165  Ala.  436,  51  So.  779. 
§  44.  Datica  of  Carrier  in  Making  De- 
livery. 

Failure  of  a  delivering  carrier  to  have 
a  waybill  for  the  freight  shipped  fur- 
nished no  ground  for  such  carrier's  re- 
fusal to  deliver  the  goods  to  the  owner 
and  consignee  after  arrival  on  demand. 
Bowdon  V.  Atlantic  Coast  Line  Ry.  Co., 
41  So.  294,  1*8  Ala.  29. 

Manner  of  "Track  Delivery."— Code 
1907,  §  5604,  providing  that  railroad  com- 
panies shall  deliver  freight  at  their  de- 
pots or  warehouses,  or,  in  case  of  "track 
delivery,"  shall  place  loaded  cars  at  ati 
accessible  place  for  unloading  within  24 
hours  after  arrival,  by  the  words  "track 
delivery,"  means  tracks  maintained  by 
the  railroad  companies  at  an  accessible 
place  for  unloading,  for  the  purpos.;  of 
delivering  freight  in  carJoad  lots.  Greek- 
American  Produce  Co.  v.  Illinois  Cent.  R. 
Co.,  *  Ala.  App.  377,  5B  So,  994. 
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Duty  to  UnloadL — A  car  load  of  bricks 
was  consigned  to  plaintiff  at  "Cloverfield 
Sta."  There  was  no  station  agent  or 
side  track  there,  and  no  one  was  upon  the 
ground  to  receive  the  bricks.  After  wait- 
ing a  few  minutes,  during  which  the  lo- 
comotive whistle  was  repeatedly  sounded, 
the  car  was  carried  to  a  station  a  mile  be- 
yond, and  left  upon  a  side  track.  Held 
that,  since  the  loaded  car  could  not  be 
left  upon  the  track,  it  was  the  duty  of  the 
company  to  unload  and  leave  the  bricks 
upon  the  ground,  and,  the  freight  having 
been  prepaid,  plaintiff  was  entitled  to  re- 
cover their  value.  Louisville  &  N.  R.  Co. 
V.  Gilmer,  89  Ala.  534,  7  So.  654. 

§  45.   Duties   of  Consignee  or  Owner  aa 
to  Delivery. 

Rule  Requiring  Consignee  to  Reteive 
Freight  within  Certain  Time. — A  rule  re- 
quiring a  consignee  to  receive  the  freight 
within  48  hours  after  notice  of  its  ar- 
rival is  not  unreasonable.  Gulf  City 
Const.  Co.  V.  Louisville  &  N.  R.  Co.,  26 
So.  570,  121  Ala.  621. 

Computation  of  the  reasonable  time  in 
which  a  consignee  may  apply  for  and  re- 
move freight  begins  when  it  is  at  the 
place  and  ready  for  delivery  in  the  usuaJ 
manner.  Southern  R.  Co.  v.  Adams 
Mach.  Co.,  165  Ala.  436,  51  So.  779,  cited 
in  note  in  25  L.  R.  A.,  N.  S..  93B. 

Period  Held  to  Exceed  Reasonable 
Time. — Eighteen  days  between  the  mail- 
ing of  notice  of  the  arrival  of  goods  at 
their  destination  and  their  destruction  by 
(ire  is  more  than  a  reasonable  time  for 
their  removal  by  the  consignee.  South- 
ern R.  Co.  V.  Adams  Mach.  Co.,  165 
Ala.  436,  SI  So.  779.  cited  in  note  in  25 
L.  R.  A.,  N.  S.,  938. 
g  46.  Acts  Constituting  Delivery. 

Delivery  by  Expressman. — An  express- 
man who  agrees  to  carry  a  trunk  to  a 
depot,  to  be  taken  there  at  once,  for  a 
train  leaving  the  next  morning,  is  not  lia- 
ble for  its  loss;  he  having  delivered  it  at 
the  depot  at  the  place  set  apart  for  such 
baggage,  and  cajled  the  attention  of  the 
baggage  agent  thereto,  and  told  him  to 
whom  it  belonged,  and  on  what  train  it 
was  going.  Anniston  Transfer  Co.  v. 
Gurley,  107  Ala.  600,  18  So.  209,  cited  in 
note  in  21  L.  R.  A.,  N.  S.,  190. 
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Delivery  on  Track. — When  a  consifjnee 
of  goods  is  fully  advised  at  the  time  of 
.shipment  that  the  railroad  company  has 

no  depot  or  agent  at  the  place  of 
destination — the  exigencies  of  its  busi- 
iiess  not  requiring  such— the  liability  of 
•he  company  as  common  carrier  termi- 
nates with  the  safe  delivery  of  the  car 
containing  the  goods  on  a  side  track  at 
such  place,  and  no  liability  as  warehouse- 
man will  be  assumed.  South  &  N.  A. 
R.  Co.  V.  Wood,  66  Ala.  IST.  See,  to 
same  effect.  Alabama,  etc.,  R.  Co.  v.  Kidd. 
35  Ala.  309;  Southern  R.  Co.  v.  Barclay, 
1  .Ma.  App.  348,  56  So.  26.  See  note  in 
10  L.  R.  A..  N.  S.,  774. 

Where  a  contract  of  affreightment  is 
entered  into  by  a  railroad  company  for 
transportation  to  a  certain  point  and  de- 
livery to  the  consignees,  its  liability 
ceases  when  it  has  transported  the  car 
to  such  point,  and  given  the  consignees 
an  opportunity  to  receive  and  carry  away 
the  goods;  and  it  is  not  bound  to  deliver 
the  car  to  another  road  for  more  con- 
venient delivery,  unless  it  is  shown  that 
it  is  the  custom  or  usage  to  do  so.  Mel- 
bourne r.  Louisville  &  N.  R.  Co.,  88  Ala. 
443,  6  So.  7«2.  cited  in  note  in  31  L.  R.  A., 

§  47.   Failure  or  Refusal  of  Consignee  to 
Receive  Goods. 

"A  failure  by  the  carrier  to  deliver 
goods  within  a  reasonable  time  does  not 
establish  a  conversion,  but  is  a  mere 
breach  of  contract;  and  the  consignee 
can  not  refuse  to  accept  the  goods  oi)  the 
ground  of  the  delay  and  recover  their 
full  value,  unless  the  delay  destroyed  the 
value  of  the  goods  entirely  or  caused 
what  is  equivalent  to  a  totaj  loss."  Cen- 
tral, etc.,  R.  Co.  V.  Montmollen.  145  Ala, 
468,  39  So.  S20, 

Excuse  for  Refusal  to  Accept. — Where, 
in  an  action  against  a  carrier  for  failure 
to  deliver  goods,  the  carrier  proved  an 
offer  to  deliver  the  same  personally  to 
the  consignee,  who  refused  to  accept,  the 
consignee  must,  in  order  to  recover, 
prove  that  the  goods  were  in  a  damaged 
condition,  or  thai  some  of  the  articles 
were  lost,  and  that  he  sustained  damages 
in  consequence  of  the  delay  in  making 
the  attempted  delivery.  Central  of  Geor- 
gia  Ry.  Co.  V.  Montmollen,  39   So.   830, 


145  Ala.  468.  cited  in  note  in  25  L.  R.  A.. 

N.    S.    843. 

Right  of  Seller  and  Curicr  on  Refusal 
of  Consignee  to  Receive  Goods. — Where 
a  buyer,  to  whom  goods  are  consigned, 
wrongfully  refuses  to  receive  them  on 
their  arrival  within  a  reasonable  time, 
the  seller  is  authorized  to  rescind  the 
sale,  and  the  carrier  is  not  guilty  of  con- 
version in  complying  with  the  seller's  or- 
ders to  ship  the  goods  back  to  him. 
Stafsky  v.  Southern  Ry,  Co.,  3B  So.  133, 
143  Ala.  272,  cited  in  note  in  30  L.  R.  A., 
N.  S..  1073. 

Where  a  carrier  tenders  goods  to  the 
consignee,  and  the  latter  denies  owner- 
ship or  obligation  to  receive  the  same, 
and  the  carrier,  in  reliance  on  such  de- 
nial, returns  the  goods  to  the  shipper  on 
the  latter's  order,  the  consignee  is  es- 
topped to  sue  the  carrier  for  conversion. 
Stafsky  V.  Southern  Ry.  Co.,  39  So.  132, 
143  Ala.  273,  cited  in  note  in  30  L.  R.  A.. 

N.  S.,    1072. 

§  <8.   Delivery  of  Goods  Shipped  C.  O.  D. 

Where  a  shipper  sent  a  package,  by  her 
servant,  to  an  express  company,  with  in- 
structions to  be  carried  C.  O.  D.,  but  the 
company  gave  a  receipt  which  was  not 
in  the  form  of  a  receipt  for  package  sent 
C.  O.  D.,  and  the  shipper  knew  it  was 
not.  the  receipt  operates  as  a  refusal  to 
send  the  package  C.  O.  D.;  and,  if  the 
shipper  accepts  and  retains  the  receipt, 
it  is  conclusive,  and  she  can  not  recover 
of  the  company  tor  a  delivery  without 
collection.     Smith  v.  Southern   Exp.  Co., 

104    Ala.    387,    16   So.    63. 

Where  diamonds  in  an  unmarked  pack- 
age are  delivered  by  a  servant  of  the 
sender  to  an  express  company,  with  a 
note  directing  them  to  be  sent  C.  O.  D., 
and  the  package  is  given  to  the  servant, 
who  fails  to  show  it  to  the  sender,  the 
company  is  not  liable  for  failure  to  col- 
lect on  delivery,  as  the  sender  is  charged 
with  notice  of  the  contents  of  the  receipt. 
Smith  V.  Southern  Exp.  Co..  104  Ala.  387. 
16  So.  62. 
§  48.    Liability  for  Failure  or  Refusal  to 

Goods  Lost  after  Failing  to  Deliver  on 

Demand.— Where  goods  were  received  at 
their  destination  several  days  before  a 
fire    which    destroyed     them,    the     carrier. 
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who,  on  demand  of  the  consignee,  re- 
fused to  deliver  them  without  a  sufficient 
excuse,  was  liable  for  their  loss,  Louis- 
ville &  N.  R.  Co.  V.  McGuire,  79  Ala. 
395,  cited  in  notes  in  8  L.  R.  A.,  N.  S., 
237,   341.      17    L.    R.   A.,   693. 

ExcuBCs  for  Failure  to  Deliver. — Un- 
der a  written  contract,  by  which  the  own- 
ers of  a  steamboat  bound  themselves,  as 
common  carriers,  to  deliver  certain  goods 
at  a  speciAed  point,  the  loss  of  the  goods 
by  fire,  after  having  been  deposited  in  a 
warehouse  at  the  highest  point  to  which, 
on  account  of  the  low  stage  of  the  water, 
the  boat  could  ascend  the  river,  does  not 
excuse  the  defendant's  failure  to  deliver 
the  goods  at  the  specified  place.  Cox  v. 
Peterson,   30   Ala,   608. 

Goods  were  received  at  their  destina- 
tion several  days  before  a  fire  which  de- 
stroyed them,  and  the  consignee,  who 
had  several  times  requested  the  delivery 
of  the  goods,  was  refused  by  the  car- 
rier because  they  were  piled  beneath 
other  goods.  In  an  action  for  the  value 
of  the  goods  destroyed,  held,  that  Ih*;  ex- 
cuse for  nondelivery  was  insufficient  to 
relieve  the  carrier  from  liability.  Louis- 
ville &  N.  R.  Co.  *.  McGuire,  79  AJa.  395, 
cited  in  notes  in  17  L.  R.  A.  693,  8  L  R, 
A.,   N,   S..  237. 

The  acceptance  of  a  portion  by  the  con- 
signee, at  a  place  difiterent  from  that 
specified  in  the  contract,  though  admis- 
sible in  the  mitigation  of  damages,  does 
not  discharge  the  common  carrier  from 
liability  for  the  residue.  Cox  v.  Peter- 
son. 30  Ala.  e08. 

Conversion — Necessity  for  Demand 
and  Refusal. — Where  possession  of  cer- 
tain freight  for  transportation  was  legit- 
imately obtained  by  a  railroad,  there  must 
have  been  a  demand  therefor  by  the  con- 
signee and  a  refusal  by  the  road  to  de- 
liver the  same  in  order  to  show  conver- 
sion, unless  there  was  proof  of  a  dealing 
with  the  property  by  the  road  otherwise. 
Louisville  &  N.  R,  Co,  v.  Britton,  39  So. 
SS5,    145    Ala.    654. 

Necessity  for  Showing  Issttance  of  Bill 
of  i-ading. — Plaintiff,  to  recover  of  a  car- 
rier for  failure  to  deliver  goods  need  nQt 
show  that  a  bill  of  lading  was  issued,  if 
the  delivery  of  the  goods  for  shipment 
is  shown.  Alabama  Midland  Ry.  Co.  v. 
Darby,  24  So.  713,  119  Ala.  531. 
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Estoppel  of  Carrier. — Where  one,  with- 
out title  to  goods,  delivers  them  to  a 
carrier,  on  whom  he  afterwards  gives 
plaintiff  an  order  for  them,  and  the  car- 
rier accepts  the  order,  and  receives  the 
charges  for  freight,  in  an  action  of  deti- 
nue against  the  carrier  for  refusal  to  de- 
liver the  goods  the  carrier  is  estopped 
to  show  that  the  goods  belonged  to  a 
third  person.  Young  z;  East  Alabama  R. 
Co.,  80  Ala.  100. 
g  60.     Liability  for   Misdelivery. 

An  express  company,  which  delivered 
a  package  to  a  person  other  than  the  con- 
signee, without  requiring  any  proof  that 
he  was  connected  with  the  consignee, 
except  letters  produced  by  him  addressed 
to  the  consignee,  was  liable  for  wrong 
delivery,  although  (he  person  receiving 
the  package  was  the  one  who  actually 
ordered  its  contents  from  the  shipper, 
where  the  agent  of  the  express  company 
had  no  knowledge  of  the  order.  South- 
ern Exp.  Co.  V.  Ruth  &  Son,  5  Ala.  .\pp. 

644.    59    So.    538. 

Evidence  of  a  custom  or  usage  is  never 
admissible  to  justify  the  act  of  a  carrier 
in  delivering  goods  to  persons  other  than 
the  consignee  or  to  whom  the  consignee 
has  not  authorized  the  delivery.  Mobile, 
J.  &  K.  C.  R.  Co.  V.  Bay  Shore  Lumber 

Co.,    51    So,   956,    165   Ala.   610. 

Misdelivery  by  Independent  Ware- 
house.— A  carrier,  on  arrival  of  goods  at 
destination,  placed  them  in  the  ware- 
house of  a  third  person,  who  by  mistake 
delivered  them  to  a  person  not  author- 
ized to  receive  them.  Held,  that  the  car- 
rier was  liable  to  the  owner,  Alabama 
&  T.  R.  Co.  V.  Kidd,  35  Ala.  209.  cited  in 
note  in  37  L.  R,  A.  177. 

Evidence,  Insufficient  to  Show  Goods 
Received  by  Persons  as  Agent  of  Con- 
signees.—In  an  action  to  recover  the 
value  of  bricks,  as  upon  failure  of  the 
carrier  to  deliver  them  according  to  the 
contract  of  shipment,  it  appeared  that 
the  bricks  were  left  by  the  company  at 
a  station  beyond  the  place  of  destination 
designated  in  the  contract  of  shipment. 
Held,  the  fact  that  certain  tenants  of  the 
consignee  and  owner  asked  at  the  station 
if  plaintiff's  bricks  had  come,  and  un- 
loaded them  and  placed  them  on  the 
ground,   is   not   sufficient,   in   the   absence 
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of  Other  proof  of  authority,  to  show  that 
they  received  them  as  plaintiff's  agents. 
Louisville  &  N.  R.  Co.  v.  Gilmer,  89  Ala. 
S34,  7  So.  654. 
§  51.    Actions  for  Failure  to  Deliver  or 

Misdelivery. 
§  SI  (1)   Conditions  Precedent 

The  owner  of  property  shipped  to 
agents  of  his  may  sue  the  carrier  for  non- 
delivery, though  he  had  not  paid  or  of- 
fered to  pay  the  freight,  and  the  carrier 
had  not  claimed,  demanded,  or  looked  to 
him  for  payment  thereof.  Louisville  & 
N.  R.  Co.  V.  Allgood,  30  So.  686.  113  Ala. 
163. 
S  SI  (S)  Form  of  Action. 

Trover  is  the  proper  remedy  in  case  of 
delivery  of  property  by  a  common  car- 
rier through  mistake  to  a  person  not  en- 
titled thereto.  Louisville,  etc.,  R,  Co.  v. 
Barkhouse,  100  Ala.  543,  13  So.  S34. 

Case  of  trover  may  be  brought  against 
a  carrier  for  not  delivering  goods,  but 
trover  can  not  be  sustained  without  proof 
of  conversion.  Bullard  w.  Young,  3 
Stew.  46. 

Trover  will  lie  against  a  common  car- 
rier for  a  misdelivery,  or  an  appropriation 
of  the  property  to  its  or  his  own  use,  or 
for  any  act  or  dominion  of  ownership 
antagonistic  to,  and  inconsistent  with. 
plaintiffs  claim  or  right;  but  not  for 
goods  lost  by  accident  or  stolen,  or  for 
nondelivery,  unless  there  be  a  refusal  to 
deliver  while  the  carrier  is  in  possession, 
nor  for  any  act  or  omission  which 
amounts  to  negligence  merely,  and  not 
to  an  actual  wrong.  Central  Railroad  & 
Banking  Co.  v.  Lampley,  76  Ala.  357,  cited 
in  note  in  5  L.  R.  A.,  N.  S.,  459. 

A.  undertook  to  carry  certain  flour  for 
B.  to  a  certain  place,  and,  having  de- 
posited it  by  the  way,  a  part  of  the  flour 
was  taken  by  mistake  by  C.  B,  refusing 
to  receive  the  residue,  C.  received  it,  and 
paid  for  the  whole.  This  was  a  conver- 
sion by  A.  sufficient  to  support  trover  by 
B.     Bullard  v.  Young,  3  Stew.  '46. 

If  a  consignee  is  ready  and  willing  to 
pay  the  freight  due  on  having  the  goods 
delivered  to  him,  and  the  carrier  refuses 
to  deliver  them,  unless  he  will  pay  more 
than  is  due.  the  consignee  may  maintain 
detinue  for  the  goods,  or  trover  for  their 


without  making  a  formal 
tender,  or  paving  the  money  into  court. 
Long  V.  Mobile  &  M.  R.  Co..  61  Ala.  512. 
§  SI  (S)    Pleading. 

Complaint  in  Code  Form. — In  an  ac- 
tion against  a  carrier  to  recover  for  its 
failure  to  deliver  goods  shipped  by  plain- 
tiff, a  complaint  in  the  form  prescribed 
by  the  Revised  Code  is  sufficient  whether 
the  cause  of  action  be  ex  contractu  or 
ex  delicto.  Southern  Exp.  Co.  v.  Crook, 
44  Ala.  46B. 

Averment  of  Ownership. — In  an  action 
against  a  common  carrier  for  a  failure  tL> 
deliver  freight,  a  count  in  the  declaration 
employing  no  other  averment  of  owner- 
ship in  the  plaintiff  than  the  word  "claims" 
is  not  sufRcient  on  demurrer.  Mont- 
gomery &  W.  P.  R.  Co.  V.  Edmonds,  41 
Ala.  667. 

Averring  Defendant  to  Be  Common 
Carrier,— In  order  to  recover  against  a 
common  carrier,  as  such,  for  failure  to 
deliver  in  safety  property,  transported 
under  a  contract,  express  or  implied,  the 
complaint  must  aver  that  defendant  is 
a  common  carrier.  Louisville  &  N.  R. 
Co.  V.  Gerson,  102  Ala.  409,  14  So.  873. 
See  to  the  same  effect  Knox  v.  Rives, 
etc.,  Co.,  14  Ala,  349,  257;  Haynie  ».  War- 
ing &  Co..  39  Ala.  363,  365;  Central 
R..  etc.,  Co.  *.  Lampley.  76  Ala.  357,  364; 
Montgomery,  etc.,  R.  Co.  v.  Kolb.  73  Ala. 
396;  Melbourne  v.  Louisville,  etc.,  R.  Co., 
KB  A4a.  443,  449,  6  So.  763;  Louisville,  etc, 
R.  Co.  V.  Gerson,  102  Ala.  409.  14  So. 
873,   874. 

Sufficiency  of  Plea.— A  plea  by  a  car- 
rier, sued  for  the  nondelivery  of  goods, 
which  alleges  that  before  it  ascertained 
that  the  same  was  intended  for  plaintiff, 
the  plaintiff  had  left  the  United  States, 
preventing  the  carrier  from  delivering 
the  goods  to  him,  and  the  carrier  did  not 
receive  instructions  from  him  to  deliver 
the  goods  to  any  other  person,  was  de- 
murrable because  it  contained  no  matter 
of  avoidance  of  the  fulfiUment  of  the  car- 
rier's contract,  and  failed  to  show  an  at- 
tempt by  notice  through  the  mails  or 
otherwise  to  effect  a  delivery.  Broad- 
wood  V.  Southern  Express  Co.,  41  So. 
760,  148  Ala.  17. 

In  an  action  against  a  railroad  com- 
pany for  misdelivery  of  goods,  where  the 
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complaint  alleges  that  they  were  deliv- 
erable to  the  order  of  plaintiffs,  who  de- 
livered the  bills  of  lading  to  defendant 
with  the  agreement  that  the  goods  were 
to  be  delivered  to  another  on  his  pay- 
ment for  the  same,  but  does  not  allege 
that  such  agreement  was  part  of  the 
original  contract  with  defendant,  or  that 
the  goods  were  marked  to  indicate  that 
the  price  was  to  be  collected,  a  plea  that 
the  agreement  was  with  defendant's  agent, 
who  was  acting  beyond  his  authority, 
and  as  plaintiffs',  and  not  defendsnt's 
agent,  is  good,  since  in  such  case  his 
failure  to  collect  before  delivery  could 
not  bind  defendant.  Cox  v.  Columbus  & 
W.  Ry.  Co.,  91  Ala.  392,  8  So.  824,  cited 
in  note  in  38  L,  R.  A.  3fi5. 

A  carrier  defended  an  action  for  fail- 
ure to  deliver  one  case  of  goods  included 
in  a  shipment  by  setting  up  in  a  special 
plea  in  the  terms  of  a  special  contract  un- 
der which  the  shipment  was  made,  avoid- 
ing liability  unless  claim  for  the  loss  or 
damages  was  made  promptly  after  ar- 
rival, and  if  delayed  more  than  30  days 
after  the  delivery  of  the  property,  ot 
after  a  due  time  for  delivery,  no  liability 
would  be  imposed  on  the  carrier.  The 
shipment,  minus  the  case,  was  delivered 
February  27lh,  and  claim  was  made  May 
16th.  Held,  that  the  plea  was  defei 
since,  the  action  being  for  a  failure  ti 
liver,  the  plea  should  have  alleged  that 
no  claim  was  made  within  30  days  after 
due  time  for  delivery.  Louisville,  etc.,  R. 
Co.  V.  Price.  159  Ala.  313,  48  So.  814, 
cited  in  note  in  31  L.  R.  A.,  N.  S.,  11H3. 

Hatters  Provable  under  General  Issue. 
— A  carrier,  when  sued  for  failure  to  de- 
liver goods,  may,  to  relieve  itself  of  the 
breach  set  up  in  the  complaint  and  de- 
nied by  the  general  issue,  prove,  without 
a  special  plea,  an  attempted  delivery. 
Central  of  Georgia  Ry.  Co.  v.  Mom 
len.  39  So.  820,   14S  Ala.  468. 

In  detinue  against  a  carrier  for  freight, 
brought  by  the  consignee,  if  when  the 
consignee  demanded  the  freight  he  had 
no  bill  of  lading  and  refused  to  pay  the 
invoice  price  of  the  freight  or  show  his 
ownership,  it  was  a  defense  and  could  be 
shown  under  the  general  issue.  Louis- 
vijie  &  N.  R.  Co.  v.  McCool,  53  So.  656. 
167  Ala.  644. 


Variance. — In  an  action  against  a  car- 
er for  failing  to  deliver  freight  to  p!aia- 
tiff,    who    was    both    consignor    and    con- 
signee,   there    was    no    material    variance 
between   allegation   that  plaintiff  drew  a 
draft  on    a  proposed    purchaser    of    the 
goods   with   bill   of   lading  attached   and 
proof   that   the   draft   was   drawn   in   the 
ne    of   plaintifTs    principal.      Atlantic, 
.,  R.  Co.  V.  Dahlberg  Brokerage  Co., 
170  Ala.  617,  54   So,  168. 
§   Bl  (1)  Evidence. 

Burden  of  Proof— Delivery  to  True 
Owner.— To  justify  a  delivery  of  friight 
the  consignor's  order,  the  car- 
t  prove  that  the  person  to  whom 
delivery  was  made  was  the  true  owner 
titled  to  immediate  possession.  At- 
lantic, etc.,  R.  Co.  V.  Dahlberg  Broker- 
age  Co..   170  Ala.  617,  54   So.   168. 

Evidence  to  Show  Title.— In  an  action 
against  a  railroad  for  the  conversion  of 
plaintiff's  goods,  a  sales  bill  reciting  pur- 
chase by  plaintiff  ot  the  goods  from  a 
shoe  company,  in  connection  with  evi- 
dence that  it  was.  paid,  showed  title  in 
plaintiff  and  his  right  to  immediate  pos- 
session of  the  goods,  in  the  absence  of 
contrary  evidence.  Louisville  &  N.  R. 
Co.  V.  Britton,  39  So.  585.  US  Ala.  C54. 

In  an  action  against  a  railroad  for  the 
conversion  of  a  case  of  slippers,  a  sales 
bill  reciting  a  purchase  by  plaintiS  of  the 
goods  from  a  shoe  company  was  properly 
admitted  in  evidence,  though  it  was  not 
shown  by  whom  it  was  made  out,  where 
the  evidence  tended  to  show  that  it  was 
received  by  plaintiff  from  the  shoe  com- 
pany and  that  he  had  paid  it;  it  being  a 
matter  of  no  importance  as  to  the  par- 
ticular individual  making  out  the  bill. 
Louisville  &  N.  R.  Co.  v.  Britton,  39  So. 
585,   145   Ala.   654. 

Unindorsed  Bill  of  Lading. — In  an  ac- 
;Hon  against  a  transportation  company 
for  failure  to  deliver  certain  cotton,  it 
appeared  that  on  the  back  of  the  bill  of 
lading  was  written  the  name  of  the  firm 
to  whom  it  v/as  issued,  "per  P.  C,  Atty.," 
who  was  a  member  of  the  firm.  There 
was  no  evidence  that  P.  C,  or  any  other 
member  of  the  firm,  made  the  indorse- 
ment. Held,  that  the  admission  of  such 
bill  of  lading  in  evidence  on  behalf  of 
plaintiff  as  indorsee  was  erroneous,  tincc 
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there  was  no  proof  of  indorsement.  Cape- 
hart    V.    Granite    Mills.    97    AJa.    3S3.    IB 

So.  44. 

Amount  o[  Charges  Paid.— In  an  action 
for  failure  to  deliver  a  case  of  goods  in- 
cluded in  a  shipment  which  was  deliv- 
ered, evidence  of  what  freight  charges 
consignor  had  paid  on  the  case  is  ad- 
missible.   Louisville,  etc.,  R.  Co.  v.  Price. 

48    So.    SU,    159   Ala.   213. 

Evidence  to  Show  NondelvreiT  at 
Deatinatioti. — In  an  action  against  a 
rier  for  failure  to  deliver  freight,  evidi 
thai  the  consignees  had  never  rece 
the  freight  was  admissible,  as  tending  to 
show  that  it  had  never  been  delivered 
at  the  station,  as  the  contract  of  ship- 
ment provided.  Alabama  Midjand  Ry. 
Co.  V.  Thompson,  32  So.  672,  134  Ala. 
232. 

Evidence  of  Custom  to  Demand  Re- 
ceipt Before  Delivery  of  Goods. — -Evi- 
dence of  a  party's  mode  of  dealing  is  ad- 
missible against  him.  when  relevant  to 
any  fact  to  be  ascertained  by  the  jury; 
and  it  may  be  shown,  in  a  suit  against  a 
railroad  company  for  failing  to  deliver 
goods  shipped,  for  which  it  produces  in 
evidence  the  receipt  of  the  consignee, 
that  its  course  of  dealing  was  to  demand 
and  receive  payment  of  freight  and  a  re- 
ceipt for  the  goods  before  their  delivery. 
Mobile  &  G.  R.  Co.  v.  Williams,  54  Ala. 

168. 

Evidence  of  Conversion. — In  an  action 

against  a  carrier  for  the  conversion  ot 
plaintiff's  goods,  evidence  was  admis- 
sible lo  show  thai  the  carrier's  claim 
agent  showed  witness  that  plaintiff's 
goods  were  in  the  box  addressed  to  plain- 
tiff, which  the  agent  said  belonged  to 
plaintiH  and  offered  to  sell  to  wit.ness. 
Louisville,  etc..  R.  Co.  v.  Britton,  149  Ala 

552.  43   So.   108, 

Though  a  carrier  may  lawfully  with- 
hold goods  until  the  bill  of  lading  is 
produced,  if  it  bases  its  refusal  to  deliver 
on  that  ground,  its  general  and  unquali- 
fied refusal  to  deliver  is  evidence  of  a 
conversion.  Louisville,  etc.,  R.  Co.  i', 
Briiton,  149  Ala.  552.  43  So.  108. 

Unprejudicial  Evidence. — In  an  action 
against  a  transportation  company  for 
failure  to  deliver  cotton  at  the  place  des- 
ignated in  the  bill  of  lading,  where  there 


is  no  claim  that  the  cotton  was  delivered 
to  any  one  at  that  place,  evidence  a?  lo 
what  transportation  lines  carried  cotton 
to  such  place,  and  the  efforts  plaintiff 
made  to  find  the  cotton  in  questioi',  is 
not  prejudicial  to  defendant.  Capehart 
V.   Granite  Mills,  97  Ala.  353,  12  So,  44. 

Sufficiency.— In  an  action  by  a  shioper 
against  a  carrier  for  the  conversion  of  a 
car  load  ot  lumber  by  delivering  it  to  a 
wrong  person,  the  defense  that  defend- 
ant was  justified  in  making  the  delivery, 
because  the  invoice  delivered  by  plain- 
tiff to  the  person  receiving  the  lumber 
described  the  car  containing  it  in  con- 
nection with  another  car  rightfully  de- 
livered 10  such  person,  is  not  sustained, 
where  the  evidence  shows  that  the  in- 
voice described  the  lumber  in  the  car 
actually  sold  to  such  person,  and  did  not 
describe  the  lumber  in  suit.  Mobile.  J. 
&  K.  C.  R.  Co.  V.  Bay  Shore  Lumber 
Co.,  51  So,  956.  16S  Ala.  610. 
§  SI   <S)  Damages. 

In  an  action  against  a  carrier  for 
goods  lost  in  transportation,  or  not  de- 
livered, the  measure  of  damages  is  the 
value  of  the  goods  at  the  place  of  des- 
tination, and  the  interest  thereon,  de- 
ducting the  unpaid  cost  of  transpcrta- 
tion.  Capehart  v.  Granite  Mills,  97  Ala. 
353.  13  So,  44;  Echols  v.  Louisville  &  N. 
R.  Co.,  90  Ala.  366.  7  So.  655.  See,  also. 
South,  etc.,  R.  Co.  V.  Wood.  72  .^la.  451; 
Southern  R.  Co.  v.  Moody.  151  Ala.  374. 
44  So,  94,  9S;  Alabama,  etc.,  R.  Co,  v. 
Liille.  71  AJa.  611, 

Evidence  of  Value  at  Place  of  Ship- 
ment.— Though  the  measure  of  damages 
in  an  action  against  a  common  carrier  for 
failure  to  deliver  cotton  which  it  has  un- 
dertaken to  transport  is  the  value  of  the 
cotton  at  the  point  of  destination,  with 
interest  from  the  time  it  should  have  been 
delivered,  less  freight  charges,  yet  evi- 
dence of  the  value  at  the  point  of  ship- 
ment is  relevant  to  the  inquiry  as  to  value 
at  the  point  of  delivery;  and  the  carrier 
can  not  complain  that  the  proof  of  value 
is  confined  to  the  place  of  shipment,  as 
the  presumption  is  that  the  value  there 
is  less  than  at  the  point  of  destination. 
Echols  V.  Louisville  &  N.  R.  Co..  90  Ala. 
366.  7  So.  655;  South,  etc..  R.  Co.  {■.  Wood. 
72  Ala.  451. 
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Damages  Where  Delivery  Refused. — 
Where,  in  an  action  against  a  carrier  for 
failure  to  deliver  goods,  the  carrier  proved 
delivery,  which  was  not  aecepled,  it  was 
error  to  include  in  the  judgment  for  the 
consignee  the  full  value  of  the  goods; 
the  recovery  being  limited  to  the  dam- 
ages sustained  in  consequence  of  the 
goods  being  in  a  damaged  condition  and 
by  delay  in  making  the  attempted  de- 
livery. Central  of  Georgia  Ry.  Co.  v. 
Montmollen,  39  So.  830,  145  Ala.  468. 
§  11  (6)  Trial  and  Judgment. 

Instruction  Abstractly  Correct — In  an 
action  for  nondelivery  of  goods,  an  in- 
struction that  defendant,  in  the  absence 
of  a  contract  to  the  contrary,  is  bound  to 
carry  and  deliver  the  goods  in  a  reason- 
able time,  regardless  of  any  unexpected 
or  extraordinary  pressure  of  business,  is 
abstractly  correct,  and  is  not  ground  for 
reversal,  though  the  record  on  appeal 
fails  to  show  any  evidence  as  to  a  pres- 
sure of  business.  Louisville  &  .N.  R.  Co. 
V.  Touart.  97  Ala.  514,  11  So.  758. 

Directing  Verdict. — In  an  action  against 
a  carrier  for  failure  to  deliver  three  bales 
of  a  shipment  of  cotton,  the  general  af- 
firmative charge  in  favor  of  plaintiffs 
was  properly  given  where  there  was  no 
evidence  to  rebut  pJaintiffs'  positive  evi- 
dence to  the  effect  that  the  bales  were 
never  delivered.  Southern  R.  Co.  v.  Cort- 
ner,  3  Ala.  App.  400,  58  So.  84. 

QuesdonB  for  Jury — Proper  Place  for 
Delivery. — Where  a  shipment  is  billed 
to  a  point  which  is  not  on  a  railroad,  but 
near  it,  what  is  the  proper  place  of 
livery  by  the  carrier  is  a  question  for 
the  jury,  where  the  evidence  is  conflict- 
ing.   Louisville  &  N.  R.  Co.  v.  Bernheim, 

21    So.    405,    113    Ala.    486. 

Unreasonableness  of  Refusal  to  De- 
Uvey  without  Bill  of  Lading.— In  an  ac- 
tion against  a  railroad  for  the  conversion 
of  plaintiffs  goods,  a  refusal  on  demand 
to  deliver  the  goods  without  the  bill  of 
lading  therefor  was  a  qualified  one,  the 
reasonableness  whereof  was  a  question 
for  the  jury.  Louisville  &  N.  R.  Co.  v 
Britton,  39  So.  585,  145  Ala.  654. 

Nondelivery. — There  was  evidence  thai 
goods  shipped  to  New  York  over  defend- 
ant railroad  arrived  there  within  twc 
weeks,    and  were  properly  stored    there 


for  three  years,  ready  for  delivery,  and 
that  the  consignee  did  not  appear  to  re- 
ive them;  that  the  connecting  carrier 
sucessfuUy  tried  to  find  the  consi(inee; 
and  that  tinajly  the  property,  was  sold 
for  charges.  There  was,  on  the  other 
hand,  evidence  that  the  goods  did  not 
reach  New  York  within  six  weeks,  that 
defendant's  agent  was  unable  to  trace 
them  five  months  after  their  shipment, 
and  that  repeated  inquiries  were  made  for 
the  goods  at  the  connecting  carrier's  de- 
pots in  New  York  within  two  months 
after  the  shipment.  Defendant  had  agreed 
to  deliver  the  goods  in  New  York.  Held, 
that  the  question  of  nondelivery  was  for 
the  jury.  Alabama  G.  S.  R.  Co.  v.  Eicho- 
fer,  100  Ala.  234,  14  So.  S6. 

Payment  of  Freight. — In  an  action 
against  a  carrier  for  the  conversion  of 
plaintiff's  goods,  held,  under  the  evidence, 
a  question  for  the  jury  whether  plain- 
tiff paid  the  freight.  Louisville  etc.,  R. 
Co.  V.  Britton,  149  Ala.  552,  43  So.  108. 
Time  for  Delivery. — A  carrier  defended 
an  action  for  failure  to  deliver  one  case 
of  goods  included  in  a  shipment  by  set- 
ting up  in  special  pjea  the  terms  of  a 
special  contract  under  which  the  ship- 
ment was  made,  avoiding  liability  unless 
claim  for  the  loss  or  damages  was  made 
promptly  after  arrival,  and  if  delayed 
more  than  30  days  after  the  delivery  of 
the  property,  or  after  a  due  time  for  de- 
livery, no  liability  would  be  imposed  on 
the  carrier.  The  shipment,  minus  the 
case,  was  delivered  February  27,  and 
claim  was  made  May  16.  Held,  that  in 
the  absence  of  any  agreement  the  court 
could  not  say  as  a  matter  of  law  from 
February  27  to  May  16  a  due  time  for  de- 
livery had  elapsed.  Louisville,  etc.,  R. 
Co.  V.  Price,  159  Ala.  213.  48  So.  814, 
cited  in  note  in  31  L.  R.  A..  N.  S..  1183. 

Neither  could  the  court  say  as  a  mat- 
ter of  law  that,  because  part  of  the 
freight  had  been  delivered  on  February 
27,  a  reasonable  time  had  elapsed  for  the 
ease  not  delivered.  Louisville,  etc.,  R. 
Co.  V.  Price,  159  Ala.  S13,  48  So.  814, 
cited  in  note  in  31  L.  R.  A.,  N.  S.,  1183. 
(E)    DELAY   IN  TRANSPORTATION 

OR  DELIVERY. 
§  S8.  Liability. of  Carrier  for  Delay. 

"Although    the    delivery    of    goods    be 
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delayed  for  an  unreasonable  time,  the  I 
carrier  can  not  be  charged  for  the  con- 
version of  the  goods,  unless  demand  has 
been  made  and  refused  while  the  goods 
are  in  its  possession.  Its  only  liability 
is  for  damages  caused  by  the  deteriora- 
tion in  value  of  the  goods  themselves 
during  the  time  of  dejay.  2  Hutchinson 
on  Carriers  t3d  Ed.>.  p.  717,  §  6J1;  6 
Cyc.  442,  444,  449."  Southern  R.  Co.  v. 
Moody,  169  Ala.  293,  S3  So.  lOie. 
§  03.  Demurrage,  and  Liability  of  Con- 
signee or  Owner  for  DeU)'. 
Right  to  Charge  Demurrage.^A  rail- 
road company  may  legally  charge  stor- 
age or  demurrage  for  its  cars  used  and 
occupied  by  consignees  beyond  a  rea- 
sonable time  after  the  contract  of  trans- 
portation has  been  fullilled.  Southern  R. 
Co.  V.  Lockwood  Mfg,  Co.,  143  Ala.  322, 

37    So.   667,  669. 

Lien  for  Dcmurrage.~The   placing  by 

a  carrier  of  a  car  on  tfie  team  track,  lo 
be  unloaded  by  the  consignee,  is  not  fuch 
an  absolute  delivery  to  him  of  the  lum- 
ber therein  as  to  cut  ofT  any  future  right 
of  lien  thereon  of  the  carrier  for  demur- 
rage charges  because  of  the  consignee 
not  ur^loading  in  the  time  limit  therefor. 
Southern  Ry.  Co.  v.  Lockwood  Mfg.  Co., 
37  So.  667,  142  Ala.  322,  68  L-  R-  A,  227. 

Voluntary  Payment — Recovery  Back. 
— A  consignee,  having  received  notice  of 
arrival  of  the  goods,  and  knowing  that, 
if  left  in  the  cars  after  a  certain  time,  de- 
murrage charges  would  accrue,  did  not 
tender  the  freight  charges  due  nor  de- 
mand the  goods  until  some  time  there- 
after, when  it  ,paid  the  demurrage 
charges  to  the  railroad  company,  know- 
ing that  such  payment  was  subject  to  the 
action  of  a  certain  association,  to  which 
the  money  belonged,  to  refund.  Held, 
that  the  payment  was  voluntary,  and 
could  not  be  recovered  back,  though  the 
notice  of  arrival  stated  excessive  freight 
charges.  Gulf  City  Const.  Co.  v.  Louis- 
ville &  N.  R.   Co.,  35  So.  679,  121  AJa. 

631. 

Unauthorized  Statement  of  Agent  as 
to  Return  of  Charges. — A  consignee  of 
freight  paid  demurrage  charges  for  car 
service,  knowing  that  they  could  not  be 
refunded  by  the  railroad  company  with- 
out   the    consent     of    an    association     to 
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which  the  money  belonged,  the  railroad 
company's  agent  stating  that  the  con- 
signee would  have  no  trouble  in  getting 
the  charges  back.  Held,  that  such  state- 
ment was  not  binding  on  the  associa- 
tion, the  agent  not  being  shown  to  have 
had  authority  to  make  it.  Gulf  City 
Const.  Co.  V.  Louisville  &  N.  R.  Co.,  29 
So.  579,  131  Ala.  621. 

§  54.  Actions  for  Delay. 
§  SB. Pleading. 

Complaint — Allegation  as  to  Special 
Damages. — A  complaint  in  an  action 
against  a  carrier  for  delay  in  the  deliv- 
ery of  a  car  load  of  stoves,  which  alleged 
that  there  was  no  market  for  the  stoves 
at  the  point  of  destination,  that  plaintiff 
owned  teams  and  hired  drivers  in  ped- 
dling stoves,  that  during  the  delay  in  the 
delivery  the  teams  and  drivers  were  un- 
employed, resulting  in  loss  to  plaintiff, 
that  the  carrier,  "or  its  agent,  or  its  agent 
at"  point  of  destination,  knew  that  there 
was  no  market  for  the  stoves,  except  as 
above  set  forth,  and  that  plaintiff  was 
sustaining  the  expense  specially  claimed 
and  made  necessary  by  the  delay  of  the 
carrier,  but  which  failed  to  allege  that 
any  notice  was  given  to  the  carrier  at  the 
time  of  the  making  of  the 
shipment  of  the  special  c 
which  plaintiff's  claim  for  damages  was 
based,  was  insufficient  to  authorize  the 
recovery  of  such  damages.  Pilcher  v. 
Central  of  Georgia  Ry.  Co.,  46  So.  765, 
155  Ala.  316. 

Plea. — A  plea,  in  an  action  against  a 
carrier  for  failure  to  deliver  freight 
within  a  reasonable  time,  which  does  not 
show  that  the  cars  referred  to  therein 
contained  the  freight,  or  that  the  shipper 
was  responsible  for  the  matters  set  up, 
and  which  does  not  show  that  the  mat- 
ters alleged  might  not  have  had  reference 
to  a  different  shipment,  is  bad.  St.  Louis 
&  S.  F.  R.  Co.  V.  Cash  Grain  Co.,  50  So. 
81,  161  Ala.  332. 


In 


r  for  .1 


action  against  a 
ages  from  delay  in  delivering  fruit 
shipped,  a  plea  attempting  to  set  up  con- 
tributory negligence  of  the  consignfe  in 
failing  to  call  for  it  for  four  days  after 
arrival,  but  averring  no  duty  of  the  con- 
signee to  do  so,  nor  any  notice  of  the 
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arrival,  nor  any  facis  that  would  relieve 
the  carrier  from  giving  such  notice,  was 
bad.  Western  Ry.  ot  Alabama  v.  Kart, 
49  So.  371,  160  Ala.  599. 

A  plea  which  averred  the  failure  of  the 
consignee  lo  present  the  biJI  of  lading 
and  call  for  the  Fruit  within  a  reasonable 
time  as  the  proximate  cause  of  the  dam- 
age, and  that  the  bill  required  notice  of 
arrival  oT  the  fruit,  but  did  not  aver  that 
notice  of  its  arrival  was  given,  was  bad, 
since  the  failure  to  present  (he  bill  of 
lading  and  call  for  the  fruit  might  have 
been  due  to  the  want  of  notice.  Western 
Railway  v.  Hart,  160  Ala.  509,  49  So.  371. 

Variance.— An  averment  that  plaintiff 
contracted  with  a  railway  company  for 
the  transportation  of  the  corpse  of  his 
infant  is  not  supported  by  proof  tha'  he 
furnished  the  money  to  another,  who 
acted  as  his  agent  in  purchasing  the  tick- 
ets, where  neither  the  agency  nor  the 
fact  that  the  agent  was  using  plaiiitifT's 
money  is  disclosed  to  the  company.  Lu- 
cas V.  Southern  Ry.  Co.,  25  So.  219,  133 
Ala.    529. 


§  56.  ■ 


-  Evidence. 


Evidence  That  Charges  Resulted  from 
Delay.— Where  the  complaint,  in  an  ac- 
tion against  a  carrier  for  unreasonable 
delay  in  the  delivery  of  lumber  to  be  fur- 
nished by  plaintiff  to  a  third  person  un- 
der a  contract  requiring  delivery  to  a 
vessel  under  a  charter  party  stipulating 
for  demurrage,  alleged  that  plaintiff  had 
a  contract  to  deliver  lumber  to  a  vessel 
within  her  Jay  days,  and  by  which  he 
was  required  to  pay  demurrage  incurred 
in  furnishing  the  cargo,  plaintiff  was 
properly  permitted  lo  testify  that  he  had 
such  a  contract  to  show  that  demuriage 
charges  proximately  resulted  from  the 
carrier's  delay  in  delivery.  Southern  R. 
Co.  V.  Lewis,  165  Ala.  451,  51  So.  SSi. 

Knowledge    of    Special    Circumstances. 


-Whet 


I  again 


for  delay  in  delivering  lumber  to  a  ves- 
sel, rendering  plaintiff  liable  to  demur- 
rage charges,  the  issue  was  whether  the 
carrier  had  notice  of  the  charter  party 
making  plaintiff  liable  for  demurrage 
charges,  evidence  that  all  charter  parties 
made  provision  therefor  was  competent 
to  show  the  carrier's  knowledge.     S.^uth- 
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em  R.  Co.  v.  Lewis,  165  Ala.  451,  51  So. 
863. 

Evidence  of  Delay.— In  view  of  Code 
1S96,  §  4224.  providing  that  a  common 
carrier,  if  the  place  of  destination  of 
freight  is  a  city  of  a  certain  size,  etc,,  is 
not  relieved  from  liability  as  a  connnon 
carrier  by  reason  of  a  storage  of  freight, 
unless  within  34  hours  after  the  arrival 
thereof  notice  is  given  the  consignee,  the 
fact  that  a  railroad  failed  to  give  the 
consignee  of  cotton  notice  of  its  arrival 
until  a  certain  date,  in  an  action  against 
the  road  tor  delay  in  dejivering  the  cot- 
ton, was  some  evidence  that  the  dehvery 
was  delayed  until  at  or  close  to  that  date. 
Southern  R.  Co.  v.  Cofer,  43  So.  102,  149 
Ala.  565.  cited  in  note  in  34  L.  R.  A..  N. 
S.,  638. 

Where  bills  of  lading  for  cotton  bound 
the  railroad  only  to  transport  with  as 
reasonable  dispatch  as  its  general  busi- 
ness would  permit,  evidence,  in  an  ac- 
tion against  the  road  by  the  shipper  for 
delay  in  delivering  the  goods,  that  a  sub- 
sequent shipment  reached  the  same  des- 
tination prior  to  the  Rrst  shipment,  was 
competent  in  respect  to  delay  on  defend- 
ant's part,  and  in  refutation  of  its  plea 
that  an  unprecedented  amount  of  freight 
prevented  it  from  hauling  the  cotton 
more  expeditiously.  Southern  R.  Co.  v. 
Cofer.  149  Ala.  565,  43  So.  102. 

Consent  to  Delay  .--A  delay  probably 
injurious  being  shown,  it  is  admissible  to 
show  that,  before  starting,  the  plaintiff 
consented  to  a  delay,  if  necessary.  John- 
son V.   Lightsey,  34  Ala.   169. 

§  57. Damages. 

g  B7  (1)  Elements  and  Measure  of  Dam- 
ages in  General. 

Natural  and  Proximate  Consequences. 
—The  damages  recoverable  from  a  car- 
rier tor  delay  in  delivering  goods  re- 
ceived for  transportation  are  such  as  are 
the  natural  and  proximate  results  of  its 
acts  and  such  as  reasonably  might  have 
been  expected  to  be  within  the  contem- 
plation of  the  parties  at  the  time  of  en- 
tering into  the  contract.  Pilcher  v.  Ce-i- 
tral,  etc.,  R.  Co.,  155  Ala.  316,  46  So. 
765.  See,  to  same  effect,  Southern  R.  Co. 
V.  Moody,  131  Ala.  374,  44  So.  94. 

Damages  Resulting  from  Act  of  Plain- 
tiff.—Where  a  corpse  arrived  an  hour  be- 
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fore  the  time  appointed  for  the  funeral, 
and  plaintiff,  the  widow  of  deceased,  of 
her  own  accord  postponed  the  funeral 
until  the  following  day,  she  is  not  tnti- 
tled  to  damages  for  mental  anguish  be- 
cause of  delay,  though  before  the  arrival 
of  the  corpse  some  of  the  friends  of  the 
family  had  departed.  AJabama  City.  G. 
&  A.  Ry.  Co.  V.  Brady,  49  So.  3S1,  160 
Ala.  615. 

Where  the  funeral  was  voluntarily  post- 
poned by  plaintiff,  the  carrier  causing  de- 
lay in  the  arrival  of  the  corpse  is  not  lia- 
ble for  the  expense  of  re-embalming  the 
body,  necessitated  by  postponement  of 
the  funeraL  Alabama,  etc.,  R.  Co.  v. 
Brady,  160  Ala.  615,  49  So.  351,  cited  in 
note  in  38  L.  R.  A..  N.  S..  433. 

Expenses  Iiuuired.— A  shipper,  filing 
a  carrier  for  delay  in  the  transportation 
and  delivery  of  a  shipment,  can  not  re- 
cover the  expenses  incurred  by  him  on 
a  trip  to  the  point  ot  destination  to  look 
after  the  shipment.  Southern  R.  Co.  v. 
Cojeman,  1S3  Ala.  266.  44  So.  837,  cited  in 
note  in  30  L.  R.  A.,  N.  S..  483,  following 
Southern  R.  Co.  v.  Webb.  143  Ala.  304, 
315.   39   So.  363. 

A  carrier  who  used  due  and  reasona- 
ble diligence  in  delivering  a  shipment  ia 
not  liable  to  the  consignee  for  expenses 
incurred  by  him  in  going  to  the  station 
prepared  to  receive  it  before  its  arrival. 
Thompson   v.   Alabama   Midland    R.    Co., 

34  So.   931,   12S  Ala.   3T8. 

Interest. — Where  the  period  a  public 
ginnery  was  stopped  in  consequence  of 
the  failure  of  a  carrier  to  promptly  trans- 
port and  deliver  a  part  of  the  machinery 
thereof  was  so  short  that  the  ginnery 
had  no  rental  value,  interest  on  its  value 
for  that  period  is  the  proper  measure  of 
damages,  if  claimed.  Southern  R.  Co.  v. 
Coleman,  153  Ala.  366,  44  So.  S37,  cited 
in  note  in  30  L.  R.  A.,  N.  S.,  483. 

Exemplary  Damages. — Proof  that  the 
agent  of  a  carrier  at  the  destination  of  a 
shipment  did  not  locate  the  car  in  which 
the  same  was  is  proof  of  simple  negli- 
gence only,  and  does  not  authorize  ex- 
emplary damages  for  delay  in  the  deliv- 
ery of  the  shipment.  Southern  R.  Co. 
V.  Coleman,  153  Ala.  366.  44  So.  R37,  lited 
in  note  in  30  L.  R.  A.,  N.  S.,  483. 
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Nominal  Damages — Speculative  Prof- 
its.— An  owner  of  a  public  ginnery  deliv- 
ered a  part  of  the  machinery  to  a  car- 
rier for  transportation  to  a  designated 
point,  to  be  repaired  by  the  consignee. 
The  carrier  delayed  the  delivtry  of  the 
machinery.  The  owner  testified  that  75 
cents  was  a  fair  profit  for  ginning  a  bale 
of  cotton,  but  he  could  only  estimate  the 
number  of  bales  that  went  to  his  gin 
during  the  days  his  plant  was  shut  down 
in  consequence  of  the  delay.  The  7* 
cents  profit  depended  on  contingencies. 
Held,  that  the  owner  was  entitled  to 
nominal  damages  only;  the  estimate  of 
what  he  might  have  earned  by  operating 
the  gin,  had  the  shipment  been  promptly 
delivered,  being  speculative.  Southern 
R.  Co.  V.  Coleman,  153  Ala,  366,  U  So, 
837,  cited  in  note  in  30  L.  R.  A.,  N.  S.. 

483. 

Measure  of  Damages. — The  measure 
of  damages  for  delay  in  delivering  goods 
received  by  a  carrier  for  transportation  is 
the  difference  between  the  market  value 
of  the  goods  at  the  time  of  delivery  and 
at  the  time  when  by  reasonable  diligence 
they  should  have  been  delivered,  together 
with  incidental  damages  naturally  flow- 
ing from  the  delay,  and  special  damages 
where  the  shipper  informed  the  carrier 
when  the  contract  of  shipment  was  made 
of  special  circumstances  requiring  ex- 
pedition in  the  shipment.  Pilcher  v.  Cen- 
tral, etc.,  R.  Co.,  155  Ala.  316.  46  So.  765. 

where  the  complaint  alleged  a  breach  of 
the  contract  to  deliver  certain  goods,  and 
the  proof  showed  only  unresonable  delay 
in  delivery,  the  court  erred  in  rendering 
judgment  for  the  total  value  of  the  prop- 
erty. Southern  Ry.  Co.  v.  Moody,  44  So. 
94,  151  Ala.  374,  cited  in  note  in  42  L.  R. 
A.,  N.  S.,  783. 

Computation  According  to  ProvisioD 
in  Contract— Where  bills  of  lading  pro- 
vided that  the  amount  of  any  damage 
for  which  any  carrier  should  become  lia- 
ble should  be  computed  at  the  value  of 
the  cotton  shipped  at  the  time  and  place 
of  shipment,  it  was  error,  in  an  action 
by  the  shipper  for  delay  in  delivering  the 
cotton,  to  charge  that  the  damages  should 
be  estimated  according  to  the  price  of 
the    cotton    at    the    place    of     delivery. 
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Southern    Ry.   Co.   v.   Cofer,  43    So.   102, 

149  Ala.   S65. 

§  57   <S)   Special  Damage  Dependent  on 
Knowledge  of  CircumstanceB. 

A  carrier  is  not  liable  for  special  dam- 
ages for  delay  unless  it  knows  at  the 
time  of  the  making  of  the  contract  of  the 
special  circumstances  requiting  prompt 
shipment.     Southern  R.  Co.  v.  Lewis,  165 

Ala.    451,   51    So.   863. 

Where  the  carrier  has  notice  that  de- 
lay in  the  delivery  will  result  in  an  un- 
usual loss  there  may  be  a  recovery  there- 
for. Pilcher  v.  Central,  elc.  R.  Co..  155 
Ala.  316,  46  So.  765. 

Where  a  carrier  undertaking  to  deliver 
lumber  to  a  vessel  knew  at  the  time  of 
the  making  of  the  contract  that  the  ad- 
verse party  would  be  compelled  to  pay 
demurrage  charges  if  the  cargo  was  de- 
layed, but  delayed  delivery  for  an  unrea- 
sonable time  and  thereby  forced  the  ad- 
verse party  to  become  liable  for  demur- 
rage, the  carrier  was  liable  for  the 
amount  of  the  demurrage.  Southern  R. 
Co.  V.  Lewis,  165  Ala.  451,  51  So.  883. 

Notice  after  Contract  Made. — A  notice 
to  a  carrier  by  a  shipper  of  the  expense 
and  loss  which  the  shipper  will  sustain 
by  delay  in  the  delivery  of  the  goods, 
given  subsequent  to  the  execution  of  the 
contract  of  shipment,  does  not  change 
the  contract  or  the  obligation  thereon, 
and  does  not  authorize  a  recovery  of  spe- 
cial damages  resulting  from  the  delay. 
Pilcher  V.  Central,  etc.,  R.  Co.,  155  Ala. 
316,  46  So.  765. 

Notice  after  Arrival  of  Goods — Failure 
to  Make  Delivery, — Where  notice  is 
given  of  circumstances  which  will  occa- 
sion special  damages  after  the  contract 
to  carry  has  been  performed  and  after 
the  goods  have  arrived  for  delivery,  it  is 
liable  for  such  special  damages  where  it 
negligently  fails  to  make  such  delivery. 
Southern  R.  Co.  v.   Lewis,  165  Ala.  451, 

51   So.  863. 

That  a  carrier  did  not  know  when  con- 
tracting for  the  transportation  of  lumber 
that  demurrage  would  accrue  by  reason 
of  a  delay  did  not  relieve  it  from  liability 
for  demurrage  charges,  where,  after  the 
arrival  of  the  lumber  at  destination,  it 
undertook  to  deliver  the  lumber  to  a  ves- 
sel with  knowledge  that  a  delay  in  de- 
livery   would    incur    liability    for    demur- 


rage.    Southern  R.  Co.  v.  Lewis,  165  Ala. 
451,  51  So.  863. 

§  68.  Trial. 

Question  for  Jury. — Whether  an  elec- 
tric railroad  company  used  due  diligence 
in  clearing  its  track  of  a  wreck,  so  as  to 
transport  a  corpse  with  promptness,  is 
a  question  for  the  jury.  Alabama  City, 
G.  &  A.  Ry.  Co.  V.  Brady.  49  So.  351,  160 
Ala.  615,  cited  in  note  in  38  L.  R.  A.,  N. 
S.,   433. 

(F)  LOSS  OF  OR,  INJURY  TO 
GOODS. 

§  09.  Care  Required  of  Carrier  in  Gen- 
eral 

The  railroad  companies  of  this  state  are 
common  carriers,  and  they  are  liable  to 
the  strictest  accountability  for  all  losses 
occasioned  by  their  neglect  to  discharge 
the  duties  attached  by  law,  to  the  trust 
of  common  carriers.  Selma,  etc.,  R.  Co. 
V.  Butts,  43  Ala.  385. 
g  60.  Nature  ot  Liability  aB  Common  Car. 
rier. 

In  the  absence  of  a  special  contract,  a 
carrier's  obligation  is  to  transport  the 
goods  to  destination,  assuming  liability 
for  loss  occasioned,  except  by  an  act  of 
God,  the  public  enemy,  or  the  fault  of  the 
owner  or  his  agent.  Barron  v.  Mobile 
&  O.  R.  Co.,  3  Ala.  App.  555,  56  So.  862; 
Louisville,  etc.,  R.  Co.  v.  McGuire  &  Co., 
79  Ala.  395;  South,  etc.,  R.  Co.  v.  Wood, 
66  Ala.  167;  Alabama,  etc.,  R.  Co.  v. 
Quarles,  145  Ala.  436,  40  So.  120;  Mobile. 
etc.,  R.  Co.  V.  Hopkins.  41  Ala.  486,  499; 
Louisville,  etc.,  R.  Co.  v.  Bernheim,  113 
Ala.  489,  31  So.  4I>5,  407;  Alabama,  etc., 
R.  Co.  V.  Little,  71  Ala.  611;  Louisville, 
etc.,  R.  Co.  V.  Sherrod,  84  Ala.  178,  4  So. 
29;  Alabama,  etc.,  R.  Co.  v.  Thomas,  89 

Ala.    334,   7   So.    762. 

The  exceptions  other  than  those  legally 
possible  of  creation  by  special  contract, 
to  the  exacting  common-law  liability  of 
a  common  carrier  of  goods,  are  the  acts 
of  God  and  of  the  public  enemy,  where 
no  negligence  of  omission  or  commission 
concurred  therewith.  Atlantic  Coast 
Line  R.  Co.  v.  Rice,  5S  So.  918,  169  Ala. 


At  common  law,  a  < 
absolutely  liable  for  the  safety  of  goods 
intrusted  to  it  for  transportation,  and  is 


abvGoogle 


responsible  for  any  loss  or  injury  to  the 
goods  not  caused  by  the  act  of  God,  the 
public  enemy,  or  fault  of  the  complain- 
ing party.  Southern  R.  Co.  v.  Levy,  39 
So.  ys,  144  Ala.  614;  Louisville  &  N.  R. 
Co.  ::  Cowlicrd,  120  Ma.  31.  33  So,  7fl;i: 
Louisville  &  N.  R.  Co.  r.  Brewer  (.Ala.). 
62  So.  6'J8;  Jonos  :■.  Pitcher  &  Co.,  3 
Stew.  &  P.  135;  Morton  i:  Louisville,  etc.. 
R.  Co.,  138  Ala.  537,  557,  211  So,  602;  Ala- 
bama, etc,  R.  Co.  V.  LiKlc,  71  Ala.  611; 
South,  etc.,  R.  Co.  V.  Henlein,  52  Ala. 
606;  Steele  v.  Tovnsend,  37  Ala.  247,  254. 

Carriers  by  Water.— The  common-law 
rule  fixiu};  ihe  liability  of  carriers  ex- 
carriers  by  land.  Jones  ;-,  Pitcher,  3 
Stew.  Sl  p.  135. 

Effect  of  CuBtOtn.— In  an  action  against 
the  owners  of  a  steamboat  to  recover 
the  value  of  a  cargo  of  cotton,  evidence 
of  a  cu.'itom  to  carry  torchlinhts  at  nifiht 
on  board  steamboats  can  not  be  received 
to  affect  the  liability  of  the  owners  for 
a  loss  by  fire  caused  by  the  negligent  use 
of  such  lights.  Hihler  f.  Mc'Cartney,  31 
Ala.  501. 

Accidental  Loss  by  Fire. — A  common 
carrier,  receiving  goods  for  transporta- 
tion, is  an  insurer,  except  against  the  act 
of  God  or  the  public  enemy,  or  the  wrong 
or  negligence  of  the  party  enniplaining; 
and  is  liable  for  the  accidental  Inan  of 
the  goods  by  fire,  Louisville,  etc.,  R, 
Co.  z:  McGuire  &  Co,,  79  Ala.  395. 

Loss   by   Robbery,— The    owners   of   a 
steamboat   are   liable   as   commo 
for  a  loss  of  goods  by  robbery. 
The   Belfast,   40   Ala.   1H4, 

Robbery  is  no  defense  to  a 
carrier  by  water  on  an  inland  river  for 
the  loss  of  goods;  and  this  principle  was 
not  changed  by  the  act  of  congress 
which  declared  robbery  on  any  river 
where  the  tide  ebbs  and  flows  to  be  pi- 
racy, which  would  he  a  good  defense  for 
the  lost  goods.  The  Belfast  v.  Boon,  41 
Ala,  50. 

§  61.  What  Law  Governs. 

Under  the  laws,  railroad  companies  are 
common  carriers,  and  subject  to  all  the 
liabilities  of  such  carriers;  and  where  suit 
is  brought  against  a  railroad  company 
for  failure  to  deliver  freight  received  for 
transportation,  under  a  contract  made  and 
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to  be  performed  wholly  in  another  state, 
it  will  be  presumed,  in  the  absence  of 
proof  lo  the  contrary,  that  the  common 
law,  as  to  common  carriers,  prevailed  in 
ihe  state  where  such  contract  was  en- 
tered into  and  was  to  be  performed. 
Southwestern    R.    Co.   v.   Webb,    48   Ala. 

3Ho. 

§  6S.  Conditioti  of  Goods. 

Where  a  carrier  accepts  goods  im- 
properly packed,  their  condition  being 
open  to  ordinary  observation,  the  duty 
attaches  of  using  due  care  for  their  safe 
carriage,  and  the  carrier  is  subject  to  all 
the  liabilities  ordinarily  attaching  to  an 
ordinary  shipment  of  ihe  same  character, 
Atlantic  Coast  Line  R.  Co.  v.  Rice,  52 
So.  918,    169  .\la.   265. 

§  63.  Nature  and  Validity  of  Contract  for 
Transportation. 
"A   carrier  is   liable  at  common   law   by 
reason    of   the    hire."     Ladd   v.    Chotard, 

To  make  a  carrier  subject  to  the  strin- 
gent liability  imposed  by  the  com:non  lav» 
on  common  carriers,  there  must  be  priv- 
ity of  contract,  express  or  implied,  be- 
tween him  and  the  person  who  employs 
him,  and  a  right  on  his  part  to  compen- 
sation for  his  services.  Central  R,,  etc., 
Co.  V.  Lampley,  76  Ala.  357, 

A  contract,  imposing  upon  a  carrier  the 
exclusive  duty  of  safe-keeping,  may  be 
implied  by  usage,  or  by  a  particular 
course  of  clcaling  between  the  parties; 
but  ihe  implication  that  the  carrier  as- 
sumes the  duty  of  immediate  transporta- 
tion, and  hence  the  responsibility  of  an 
insurer,  without  knowing  to  what  place 
and  to  whom  goods  are  to  be  shipped, 
must  be  clear.  Central  of  Georgia  Ry, 
Co,  V.  Sigma  Lumber  Co.,  170  Ala,  627, 
54  So.  205, 

Contract  as  Affected  by  Post-Office 
Laws.— Where  the  proof  shows  the  de- 
livery of  a  letter  or  package  containing 
money,  to  be  carried  between  two  places, 
at  each  of  which  is  a  post  office,  a  re- 
covery may  be  had  on  a  count  charging 
the  defendant  as  a  bailee  to  deliver  the 
money  on  request,  even  if  the  contract 
to  carry  is  conceded  to  be  invalid,  as  op- 
posed to  the  post-office  laws.  Hosea  v. 
McCrory,   12  Ala.  349. 
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§  U.  Cominencement  of  Liability. 

A  carrier's  liability  for  goods  as  a  car- 
rier begins  when  they  are  delivered  to  it 
ready  for  immediate  transportation.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Sigma  Lum- 
ber Co.,  170  Ala.  627,  5*  So.  305. 

Necessity  for  Delivery. — H..  a  ware- 
houseman, who  was  also  cotton  agent 
for  defendant  railroad  company.  Issued 
bills  of  lading  for  defendant  for  the  ship- 
ment of  certain  cotton  still  in  his  ware- 
house, and  for  which  warehouse  receipts 
were  still  outstanding,  and  delivered  the 
bills  to  plaintiff's  agent,  who  knew  when 
lie  received  them  that  the  cotton  was 
slill  in  the  warehouse,  and  that  the  ware- 
house receipts  had  not  been  surrendered. 
H.  had  no  authority  to  issue  bills  of  lad- 
ing for  cotton,  as  agent  for  carrier,  un- 
til the  cotton  had  been  loaded  on  the 
cars,  of  which  fact  plaintiffs  agent  also 
had  knowledge,  and  the  cotton  covered 
by  the  bills  was  burned  while  still  in  the 
warehouse,  the  night  after  the  bills  were 
issued.  Held,  that  the  carrier  was  not 
liable  therefor,  under  the  rule  that  de- 
livery, actual  or  constructive,  is  neces- 
sary to  impose  responsibility  or  liability 
on  the  carrier.  Loveman  &  Co.  v.  Ala- 
bama, etc.,   R.   Co..   175  Ala.   316,  57  So. 

Goods  Loaded  on  Car. — Though  there 
was  a  course  of  dealing  between  a  car- 
rier and  a  lumber  company,  whereby  the 
carrier  received  for  shipment  from  plain- 
tiff's mill,  where  the  carrier  had  no  office 
or  agent,  lumber  placed  upon  cars  on  the 
side  track,  and  the  carrier  at  the  lumber 
company's  request  placed  cars  upon  the 
side  track  to  be  loaded  by  the  lumber 
company  for  transportation,  and  the  lum- 
ber company  notified  Ibe  carrier's  con- 
ductor on  its  train  going  east  to  have 
its  next  train  going  west  stop  and  gel 
the  lumber,  which  it  failed  to  do  and  the 
goods  were  destroyed  by  fire,  the  carrier 
was  not,  as  matter  of  law,  bound  to  take 
away  the  cars  of  lumber  on  its  next  train. 
in  the  absence  ol  an  express  contract  to 
that  effect.  Central  of  Georgia  Ry.  Co. 
I'.  Sigma  Lumber  Co.,  170  Ala.  627,  54 
So.  205.  See  post,  "Proximate  Cause  of 
Loss  or  Injury,"  §  73. 

§  65.  Termination  of  Liability. 

In  the  absence  of  statutory  regulations. 


the    liability    of   i 

;s,  after  the  goods  have  reached  their 
destination,  until  the  consignee  has  had 
reasonable  time  to  remove  them;  and 
after  that  lime  he  is  liable  only  as  a 
warehouseman,  or  bailee  for  hire.  Louis- 
viUe.  etc..  R.  Co.  :-.  McGiiire  &  Co..  79 
■\la.  395;  Southern  Exp.  Co.  v.  Holland, 
109  Ala.  362.  19   So.  66. 

In  absence  of  statute,  a  railroad  com- 
pany's liability  as  a  carrier  of  freight  ter- 
ites  after  a  reasonable  time  has 
elapsed  tor  the  removal  of  the  freight  by 
the  consignee  after  arrival  at  destina- 
tion. Greek-American  Produce  Co.  r. 
Illinois  Cent.  R.  Co.,  4  Ala.  App.  377,  5H 
So.  994;  Southern  Exp.  Co.  v.  Holland. 
109  Ala.  363,  19  So.  66.  See,  also.  Ala- 
bama, etc.,  R.  Co.  V.  Kidd,  33  Ala.  209,  818. 

Delivery  of  Goods. — .A.  carrier's  liabil- 
ity for  injuries  to  goods  can  not  survive 
a  <lelivery  and  acceptance  prior  to  the 
damage.      Barclay   v.    Southern    Ry.    Co.. 

6   .-Ma.   App.    503.   60   So.   479. 

Where  the  shipper  of  a  carload  of 
household  goods  took  charge  of  them 
when  they  were  switched  onto  a  siding 
at  a  station  which  had  no  depot  or  agent, 
and  commenced  unloading  them,  lock- 
ing the  car  tor  the  night  to  finish  the 
next  day,  there  was  a  complete  delivery 
of  the  car  to  him.  so  that  the  carrier  was 
not  liable  for  damage  to  the  goods  from 
rain  the  night  after  he  began  unloading. 
Southern  R.  Co.  f.  Barclay.  1  Ala.  App. 
34B.  56  So.  26,  cited  in  note  in  40  L.  R. 
.\..   N.   S.,   774. 

Duty  to  Remove  Goods  within  Rea- 
sonable Time. — It  is  as  much  a  part  of 
the  contract  that  the  owner  or  consignee 
shall  be  ready  at  the  place  of  destination 
to  receive  the  goods  when  they  arrive, 
or  within  a  reasonable  time  thereafier.  as 
that  the  carrier  shall  transport  and  de- 
liver them.  Alabama  &  T.  R.  R.  Co.  v. 
Kidd,   35   Ala,  209,  cited  in   17   L.   R.   A. 

Necessity  for  Notice. — When  no  no- 
tice was  given  to  plaintiff  by  a  carrier 
until  long  after  the  arrival  of  his  goods, 
and  on  the  same  day  that  he  received  the 
notice,  he  went  to  gel  them,  the  liabihty 
of  defendant  as  a  common  carrier  had 
not  ceased.  Alabama  Midland  Ry.  Co. 
I'.  Darby.  34  So.  713,  119  Ala.  531. 
i      Code.  §  4224,  providing  Ihat  a  common 
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carrier  can  be  relieved  from  its  liability 
as  a  carrier  on  the  arrival  of  freight  in  a 
"city  or  town  having  two  thousand  in- 
habitants" only  by  giving  a  certain  no- 
tice, makes  no  distinction  between  in- 
corporated and  unincorporated  cities  and 
towns;  and  incorporation  need  not  be 
shown,  to  take  advantage  of  the  statute. 
Louisville  &  N.  R.  Co.  V.  Johnson.  33  So. 
6(il,   135   Ala.  232. 

Under  Code  1896,  §  4224,  providing 
that  the  relation  of  common  carrier  con- 
tinues in  towns  or  cities  of  2,000  popula- 
tion or  more  and  having  a  daily  mail,  un- 
less within  24  hours  after  the  arrival  of 
freight  notice  thereof  is  given  the  con- 
signee formally  or  through  the  mail,  and 
Code  1907,  §  fit37,  containing  the  same 
provision,  except  that  wijh  reference  lo 
the     populalion,     where      the      conditions 
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mary  duly  on  defendant  to  give  notice  ol 
the  arrival  of  the  goods,  to  terminate  the 
strict  liability  of  a  carrier,  unless  a 
proper  custom  to  the  contrary  then  pre- 
vailed at  the  destination.  Central  of 
Georgia  Ry.  Co.  v.  Burton.  51  So,  643. 
165  Ma.  425. 

Failure  to  Receive  after  Notice. — 
Where  plaintiff,  on  a  certain  day,  ex- 
pected a  package  by  express  al  a  place 
where  it  was  customary  (or  consignees 
to  call  for  packages  upon  notice  of  their 
arrival,    and    plaintiff,    in    the    evening    of 
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i  notified  of  the  arrival  of  said 
package,  but  directed  the  express  com- 
pany to  retain  the  package  until  the  next 
day,  and  it  was  stolen  that  night  without 
fault  on  the  part  of  the  company,  the 
company  is  not  liable  for  its  loss. 
Southern  Exp.  Co.  t.  Holland.  109  Ala. 
363,  19  So.  66,  cited  in  notes  in  33  L,  R. 
A.  67,  14  L.   R.  A„   N.   S..  394. 

Distance  of  Consignee  from  Destina- 
tion as  Affecting  Reasonable  Time. — ^The 
fact  that  the  consignee  lives  3B  miles 
from  the  place  to  which  the  goods  are 
consigned  will  not  be  considered  in  de- 
termining what  is  a  reasonable  time  after 
the  arrival  of  the  goods  within  which  he 
should  have  called  for  them.  Columbus 
&  W.  Ry.  Co.  V.  Ludden,  89  Ala.  612,  7 
So.  471,  cited  in  note  in  8  L.  R.  A.,  N,  S., 
243. 

Time     Held    Insufficient.— In    the    ab- 
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sence  of  statute  or  custom,  from  the  ar- 
rival of  goods  at  destination  on  Friday 
at  3  p.  m.  to  Monday  at  1:45  a.  m.  was 
not  a  reasonable  time  tor  their  removal 
by  the  consignee  so  as  to  terminate  the 
liability  of  the  carrier  as  such.  Central, 
etc..  R.  Co.  V.  Burton,  165  Ala.  425,  51 
9o.  643,  cited  in  note  in  25  L.  R.  A.,  N. 
S..  939. 

Time  to  Remove  Goods  Held  Suffi- 
cient— Plaintiff  received  437  bales  of  cot- 
ton, which  had  been  shipped  over  de- 
fendant's road.  Plaintiff  immediately  be- 
gan to  haul  the  cotton  in  wagons  to  its 
factory,  which  was  six  miles  distant. 
The  station  platform  would  only  hold 
about  100  bales,  and  the  rest  were  al- 
lowed to  remain  in  the  cars  until  room 
was  made  for  them  on  the  platform.  Six 
days  after  its  arrival  103  bales  on  the 
platform  and  25  bales  in  a  car  were  de- 
stroyed by  (ire.  Held,  that  such  six  days 
was  a  reasonable  time  within  which  the 
cotton  might  have  been  removed,  as  a 
matter  of  law,  and  hence  the  liability  of 
the  defendant  as  a  common  carrier  had 
ceased,  under  the  bill  of  lading,  provid- 
ing that  liability  as  a  carrier  ceased  on 
the  arrival  of  the  goods  at  their  destina- 
tion. Tallassee  Falls  Mfg.  Co.  v.  West- 
ern Ry.  of  Alabama,  29  So.  203,  128  Ala. 
167,  cited  in  note  in  8  L.  R.  A.,  N.  S..  242. 

Termination  of  Liability  by  Stoppage 
En  Route. — Where  a  carload  of  lumber 
was  shipped  under  a  waybill  providing 
for  stoppage  en  route  at  a  planing  mill, 
and  delivery  to  the  planing  milt  com- 
pany, that  the  lumber  might  be  planed 
and  then  reshipped  to  destination,  and 
the  lumber  was  destroyed  by  fire  while 
at  the  planing  mill,  it  was  then  in  the 
possession  of  plaintiff,  or  his  agent,  the 
planing  mill  company,  so  that  defend- 
ant's liability  was  terminated  for  the 
time  being,  and  it  was  not  liable  for  de- 
struction of  the  lumber  without  its  fault. 
Barron    t/.    Mobile,    etc.,    R.    Co..    2    Ala, 

App.   S55,  56  So.  862, 

§  6S.  Acts     or     Omissions     Constituting 
Negligence  by  Carrier  in  GeneraL 

When  a  carrier  undertakes  to  transport 
perishable  goods  in  cars  having  appli- 
ances for  ventilation,  it  assumes  the  duty 
to  make  all  the  appliances  available  for 
the  safe  transportation  of  the  goods,  in 
the  absence  of  anything  in  the  contract 
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to    the    contrary.      Western    Ry.    of    Ala- 
bama V.  Hart.  49  So.  3T1.  160  Ala.  599. 

§  67.  Deviation  or  Delay. 

See  post,  "Proximate  Cause  of  Loss  or 

Injury,"  §  72, 

§  SB.  Uode  or  Means  of  Transportation. 
A  carrier  must  provide  safe  and  suit- 
able cars  for  transportin;;  goods,  and  can 
not  avoid  liability  for  not  doing  so  by 
using  another's  cars,  the  Utter  being  its 
agents;  but,  if  the  consignor  undertakes 
to  furnish  the  ears  used  in  transportation, 
the  carrier  is  not  liable  for  a  loss  result- 
ing from  their  defective  condition.  Cen- 
tral, etc.,  R.  Co.  V.  Chicago  Varnish  Co., 

169  Ala.  287,  53  So.  833, 

Agreement  of  Carrier  to  Keep  Conugn- 
or's  Cars  in  Repair. — Where  the  freight 
was  shipped  in  cars  leased  by  the  carrier 
from  the  consignor  under  an  agreement 
by  which  the  carrier  was  to  keep  the  cars 
in  repair  at  the  consignor's  cost,  the  car- 
rier was  liable  for  loss  of  freight  caused 
by  defects  therein.  Central,  etc.,  R.  Co.  v, 
Chicago  Varnish  Co.,  169  Ala.  887,  53  So. 

833. 

§  69.  Negligence  of  Agents  or  Servants. 

Carriers  are  responsible,  by  reason  of 
the  duties  imposed  by  law  upon  them  as 
carriers,  tor  the  negligence  of  their  serv- 
ants in  and  about  the  carriage  of  freight, 
including  its  receipt  for  future  carriage, 
and  where  the  servant  is  acting  within 
his  authority,  the  carrier  is  responsible, 
though  the  wrong  or  damage  be  done  in- 
advertently and  with  the  purpose  to  ac- 
complish its  business  in  an  unlawful  man- 
ner,   St.  Louis  &  S.  F.  R.  Co.  v.  Cavender. 

170  Ala.   601,   54   So.   54. 

Where  the  owner  of  cotton  delivers  to 
a  railway  company  the  warehouse  re- 
ceipts of  a  compress  company,  and  the 
railway  company  accepts  them  and  issues 
bills  of  lading  thereon  to  the  owner,  and 
the  cotton  is  injured  by  exposure  to  the 
weather  after  delivery  to  the  compress 
company,  both  the  railway  company  and 
the  compress  company  are  liable  for  the 
loss,  the  railway  company  because  it  oc- 
curred while  in  the  hands  of  its  agent, 
the  compress  company,  and  the  compress 
company  being  liable  as  a  bailee  for  the 
owner,  and  its  liability  to  the  owner 
coiild  not  be  defeated  by  its  accepting  the 


cotton  in  bailment  from  the  railway  com- 
pany. Southern  Ry.  Co.  v.  Jones  Cotton 
Co.,   52   So.   899,   167  Ala.   57S. 

A  railway  company  had  an  arrange- 
ment with  a  compress  company,  by 
which  on  delivery  to  the  railway  com- 
pany by  the  owner  of  cotton  of  the  com- 
press company's  warehouse  receipts  the 
railway  company  issued  bills  of  lading 
for  the  shipment  of  the  cotton.  Plaintiff 
cotton  company,  after  contracting  for 
the  sale  and  delivery  of  cotton  which  it 
had  delivered  to  the  compress  company, 
delivered  the  warehouse  receipts  of  the 
compress  company  to  the  railway  com- 
pany and  bills  of  lading  were  issued  by 
the  railway  company  thereon.  Held, 
that  the  railway  company  recognized  the 
compress  company  as  its  agent  to  keep 
the  cotton,  pending  its  loading  into  the 
cars,  and  became  responsible  for  the 
compress  company's  negligence  therein. 
Southern  R.  Co.  v.  Jones  Cotton  Co.,  167 

Ala.  575,   52   So,   899. 

§  70.  Act  of  God,  Vis  Major,  or  Inevi- 
table Accident. 

Proximate  Cause. — The  inevitable  ac- 
cidents, which  constitute  a  legal  excuse 
for  the  carrier,  must  be  the  immediate, 
not  the  remote,  cause  of  the  loss,  and 
must  be  beyond  the  prevention  or  con- 
trol of  human  prudence.  Jones  v.  Pit- 
cher, 3  Stew.  &  P.  135;  Sprowl  v.  Kellar, 
4  Stew.  &  P.  382. 

Acts  of  God,  or  inevitable  accidents, 
which  constitute  a  legal  excuse  for  the 
loss  of  or  damage  to  goods  by  the  sink- 
ing or  destruction  of  a  steamboat  or 
other  vessel,  must  appear  to  be  the  im- 
mediate and  legal  cause  of  the  loss  or 
damage.  Sprowl  v.  Kellar,  4  Stew.  &  P. 
362. 

A  severe  tropical  storm  of  extraordi- 
nary intensity,  which  forced  waters  up 
out  of  a  bay  and  flooded  railroad  yards, 
constituted  an  act  of  God,  which  relieves 
the  railway  company  from  liability  for 
damage  to  freight,  if  no  negligence  of 
the  company  contributed  to  the  injury. 
Louisville,   etc.,    R.  Co.  v.    McKenzie,   5 

Ala.   App.  605,  59  So.  345. 

The  sudden  and  unprecedented  over- 
flow of  a  river  is  such  an  act  of  God  as 
will  relieve  a  railroad  company  from  lia- 
bility for  damage  to  freight,  caused 
thereby,  if,  after  knowledge  of  the  dan- 


■jGoogle 


ger,  they  did  not  unnecessarily  expose  it, 
but  made  all  effort  to  save  it.  Smith  v. 
Western  Ry.  of  Alabama,  91  Ala.  455, 
8    So.    754,    11     L.    R.    .\.    619,    cited    in 

notes  in  29  L.  R.  A.,  N.  S.,  671,  673,  39  L. 

R.  A.,  N.  S.,  646. 
Concurrent     Negligence    of    Carrier. — 

See  post,  "Proximate  Cause  of  Loss  or 

Injury,"  §  73, 

§  71.  Contributory  Negligence  of  Owner. 

Where  the  proximate  cause  of  loss  of 
goods  was  the  negligence  of  the  shipper 
in  marking  or  packing,  the  carrier  is  not 
responsible.  Broadwood  v.  Southern  Ex- 
press Co.,  41  So.  769,  lie  Ala.  17. 

Negligence  of  Consignor  Imputed  to 
Consignee. — In  an  action  by  a  consignee 
against  a  common  carrier  for  damages  to 
goods  which  were  improperly  loaded  by 
the  consignor,  the  negligence  of  the  con- 
signor is  imputed  to  the  consignee.  Mc- 
Carthy V.  Louisville  &  N.  R.  Co..  103  Ala. 
193,  14  So.  370,  ciled  in  notes  in  29  L.  R. 
A..  N,  S.,  66,5,  1215. 

Notice  to  Carrier  of  Improper  Loading. 
— A  carrier  is  liable  for  injury  to  goods 
shipped,  though  they  were  improperly 
loaded  hy  the  consignor,  if  the  improper 
loading  was  apparent  lo  the  ordinary  ob- 
servation of  the  carrier's  servants.  Mc- 
Carthy I',  Louisville  &  N.  R.  Co.,  102  Ala. 
193.  14  So.  370,  cited  in  notes  in  29  L.  R. 
A..  N.  S.,  665,  29  L.  R.  A..  N.  S.,  1315. 

Effect  of  Want  of  Evidence  to  Remove 
Presumption  Against  Carrier.— Iti  an  ac- 
titm  against  a  common  carrier  for  injury 
to  gocids  shipped,  plaintiff  is  entitled  to 
judgment,  though  the  improper  loading 
of  the  goods  contributed  to  the  injury,  if 
there  is  no  evidence  to  remove  tile  pre- 
sumption of  negligence  on  the  part  of  the 
carrier.  McCarthy  v.  Louisville  &  N.  R. 
Co.,  103  .\la.  193,  14  So.  370,  cited  in  notes 

in  2U  L.  R.  A„  N,  S.,  6fiS.  131.'5. 

§  7S.  Proximate  Cause  of  Loss  or  Injury. 

Where  goods  are  injured  or  destroyed 
by  providential  causes  while  in  the  pos- 
aessinn  of  a  carrier  in  default,  the  carrier 
is  liable,  since  its  default  is  an  operative 
cause  concurrent  with  the  act  of  God. 
Central  of  Georgia  Ry.  Co.  v.  Sigma 
Lumber   Co.,   ITO   Ala,    627,   54   So.   205. 

The  failure  of  a  carrier  to  move  a  car 
load  of  lumber,  after  being  made  ready 
for  shipment  and  notice  thereof,  renders 
it  liable  for  the  loss  of  the  lumber  by  its 


subsequent  destruction  in  the  burning  of 
adjacent  property  without  the  carrier's 
fault.    Green  v.  Louisville  &  N.  R.  Co.,  5() 

So.  937,  163  Ala.   138. 

A  consignment  of  floor  was  delivered 
to  a  carrier  for  shipment.  It  was  re- 
tained four  days  before  being  forwarded. 
Upon  the  day  of  its  arrival  at  its  destina- 
tion, at  1  o'clock  p.  m.,  notice  of  its  ar- 
rival was  sent  to  the  consignee.  On  the 
morning  of  the  next  day,  at  1  o'clock,  a 
cyclone  damaged  the  goods.  Held,  that 
the  carrier  was  liable  for  the  damage, 
since  its  negligence,  resulting  tn  the  de- 
lay, at  the  place  of.  shipment,  continued 
to  be  an  active  cause  until  the  consignee 
had  a  reasonable  time  after  their  arrival 
within  which  to  remove  the  goods.  Ala- 
bama Great  Southern  R.  Co.  v.  J.  A.  El- 
liott &  Son,  43  So.  738,  1,50  Ala.  381,  9  L. 
R.  A.,  N.  S.,  1264,  cited  in  note  in  31  L. 
R.  A„  N,  S„  1133, 

\\'here  a  carrier  retained  in  its  posses- 
sion cotton  received  for  transportation 
for  a  period  of  II  days,  without  forward- 
ing the  same,  and  on  the  eleventh  day 
the  cotton  was  destroyed  by  a  cyclone 
which  practically  destroyed  the  town 
from  which  the  cotton  was  to  be  shipped, 
the  carrier  was  guilty  of  negligence  in 
failing  to  transport  the  cotton  within  a 
reasonable  time,  and  was  therefore  pre- 
cluded from  claiming  that  the  cotton  was 
destroyed  by  an  act  of  God  in  defense  of 
an  action  for  loss  thereof.  .Mabania 
Great  Southern  R.  Co.  v.  Quaries  & 
Couturie,  40  So.  120,  145  .Ala.  436,  5  L. 
R.  A..  N.  S.,  867,  cited  In  note  in  31  L-  R. 
A..  N.  S..  1133, 

In  an  action  against  steamboat  owners 
for  the  loss  of  goods,  it  appeared  that  on 
the  voyage  a  storm  arose  which  caused 
the  boat  to  lay  to,  and,  while  thus  lay- 
ing to.  it  look  in  water,  and  was  in  a 
sinking  condition.  Held,  that  the  storm, 
in  order  to  constitute  a  legal  excuse  for 
the  loss  as  being  an  act  of  God  or  an  in- 
evitable accident,  must  have  been  the 
immediate,  not  the  remote,  cause  of  the 
loss,  and  if  the  loss  was  caused  by  the 
sinking  of  the  boat,  and  that  could  have 
been  prevented  by  prudence  and  skill  on 
the  pan  of  the  officers  of  the  boat,  the 
vners   were   liable.      Sprowl  v.   Kellar,   4 

ew.  &   P.   382. 

Plaintiff  delivered  leather  to  defendant 


>v  Google 


§§  72-77  Carf 

at  C.  for  shipment  lo  P.,  without  giving 
any  directions  as  lo  the  route.  Defend- 
ant's usual  route  was  by  way  of  C,  where 
connection  was  made  with  its  main  line 
north.  The  leather  was  delivered  on  Sat- 
urday, after  the  defendant's  train  to  C, 
had  left,  and  defendant  liad  no  train  for 
C.  on  Sunday.  Defendant  operated  a 
short  line  from  G.  lo  A.,  where  it  con- 
nected with  the  line  of  another  company, 
by  which  the  leather  might  have  heen 
forwarded  at  4:30  p.  m.  on  the  day  it  was 
received;  but  it  was  retained  for  ship- 
ment by  way  of  C,  and  was  burned  that 
night.  Held,  that  defendant  was  negli- 
gent in  failing  to  ship  by  way  of  A. 
Louisville  &  N.  R.  Co.  v.  Gidley.  24  So. 
7S3,  119  Ala.  523. 

§  73.  Actions  for  I^sa  or  Injury. 
§  74.  Nature   and   Form. 

"A  common  carrier  may  be  sued,  for 
breach  of  the  contract  to  carry  and  de- 
liver safely,  or  in  case  for  neglect  of  the 
duly  resting  on  him,  or.  sometimes,  in 
trover  for  a  conversion."  Whilden  & 
Sons  t:  Merchants',  etc.,  Nat.  Bank,  64 
Ala.  1,  27. 

Trover  will  lie  against  a  common  car- 
rier for  a  misdelivery,  or  an  appropria- 
tion of  the  property  to  its  or  his  own 
use,  or  for  any  act  or  dominion  of  own- 
ership antai;onistic  to  and  inconsistent 
with  plaintiff's  claim  or  right;  but  not  for 
goods  lost  by  accident  or  stolen,  or  for 
nondelivery,  unless  there  be  a  refusal  to 
deliver  while  the  carrier  is  in  possession; 
nor  for  any  act  or  omission  which 
amounts  to  negUgence  merely,  and  not 
to  an  actual  wrong.  Central  Railroad  & 
Banking  Co.  v.  Lampley,  76  Ala.  357, 
cited  in  5  L.  R.  A.,  N.  S..  459, 

§  7S.  Rights  of  Action. 

An  action  may  be  maintained  against 
a  carrier  for  loss  of  goods  without  proof 
of  demand  at  the  place  of  destination, 
when  Ihe  evidence  shows  (hat  the  goods 
never  reached  the  destination.  Louisville 
&  N.  R.  Co.  V.  Meyer,  78  Ala.  597. 
g  76.  Defenses. 

WaiverofDetense.— Where  failure  to  de- 
liver goods  on  demand  of  the  consignee 
is  not  placed  on  the  ground  of  a  lien  for 
charges,  a  carrier  can  not  plead  such  lien 
in  defense  of  a  subsequent  action  for  loss 


of   the  goods.     Louisville  &   N,   R.   Co.  v. 
McGuire,  79  Ala.  395. 
§  77. Pleadine. 

AlleEBtioR  That  Defendant  Is  Common 
Carrier, — A  complaint  against  a  railroad 
for  the  loss  of  a  box,  alleging  that  the 
box  was  delivered  to  defendant  "to  be 
carried  by  it  as  a  common  carrier  of 
freight,"  sufficiently  alleges  that  the  box 
was  delivered  to  defendant  as  a  common 
carrier.  Kansas  Ciiy,  M.  &  B,  R.  Co.  r. 
Spann,  40  So.  S3,  145  Ala.  679. 

In  an  action  by  a  consignee  to  recover 
for  collon  lost  by  defendants  as  carriers, 
an  allegation  that  defendants,  "before  and 
at  the  time  of  shipment,  were  the  own- 
ers and  proprietors  of  the  boat,  and  co- 
partners in  freighting,  and  which  boat  had 
been  usually  employed  in  conveying  and 
transporting  cotton  tor  hire,"  sufficiently 
alleged  that  the  owners  were  common 
carriers.  Jones  v.  Pitcher,  3  Stew,  &  P. 
135. 

In  an  action  by  a  consignee  to  recover 
for  cotton  lost  by  defendants  as  carriers, 
an  allegation  that  defendants,  "before  and 
at  the  time  of  shipment,  were  the  owners 
and  proprietors  of  the  boat,  and  copart- 
ners in  freighting,  and  which  boat  had 
been  usually  employed  in  conveying  and 
transporting  collon  (or  hire."  sufficiently 
alleged  that  the  owners  were  common 
Jones  V.  Pitcher,  3  Stew.  &  P, 


Undertaking    to    Carry. — In 

ion  again 


declar 


■  for  negli- 
gence, It  must  be  alleged  that  he  accepted 
or  undertook  to  carry  the  goods,  or  no 
judgment  can  be  rendered  thereon.  Som- 
merville  v.  Merrill,  1   Port.  107. 

Delivery. — I  n  a  declaration  against  a 
carrier  for  the  loss  of  goods,  it  is  neces- 
sary to  aver  a  delivery  of  the  goods  to 
him,  and  the  omission  to  make  such  an 
averment  would  be  fatal  on  general  de- 
murrer.     Jordan   v.    Hazard,    10    .Ala.   221. 

Breach  of  Duty  Sufficiently  Charged. — 
A  count  of  the  complaint,  alleging  that 
the  goods  mentioned  therein  were  re- 
ceived by  defendant  railroad  company  to 
be  carried  between  certain  points,  "which 
the  defendant  did  not  safely  and  securely 
and  within  a  reasonable  time  carry  and 
deliver  the  said  goods  for  plaintiff,  and 
the  said  goods  were  lost,"  sufficiently 
charged   breach  of  duty  to   carry   safely 
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within  a  reasonable  time,  so  as  to  state 
a  cause  of  action,  even  though  it  did  not 
clearly  show  that  the  negligence  resulted 
in  the  loss  of  the  goods.  Northern  Ala- 
bama R.  Co.  V.  Feldman,  1  Ala.  App.  334, 

56  So.  in. 

Plea. — The  plea  of  defendants  sued  for 
injuring  a  piano  while  moving  it  in  the 
line  ot  their  business  under  a  contract 
from  one  house  to  another  that  plaintiff 
was  guilty  of  contributory  negligence,  by 
consenting  to  an  insufficient  number  of 
men  attempting  to  move  or  load  it  on  de- 
fendants' wagon,  is  bad.  because  not  al- 
leging plaintiff's  knowledge  of  the  neces- 
sary number  of  men  to  properly  move  it. 
Smiley  Son  &  Co.  v.  Keith,  3  Ala.  App. 
354,  37  So.  127. 

Variance. — The  complaint  being  framed 
in  conformity  to  Code  1B76,  p.  703,  form 
No.  13,  providing  a  form  of  complaint  in 
actions  against  common  carriers  for  fail- 
ure to  deliver  goods  intrusted  to  them  to 
be  delivered  for  a  reward,  and  containing 
no  count  charging  liability  as  warehouse- 
man, the  evidence  showed  that  some  of 
the  goods  were  delivered  in  a  damaged 
condition,  and  the  rest  not  at  all.  It  ap- 
peared that  the  undelivered  goods  were, 
when  destroyed,  in  defendant's  custody  as 
warehouseman,  and  failed  to  show  that 
they  were  of  any  value.  Held  a  fatal  va- 
riance. Alabama  G.  S.  R.  Co.  v.  Grab- 
felder,  83  Ala,  300,  3  So.  432;  Kennedy 
Bros.  V.  Mobile,  etc.,  R.  Co.,  74  Ala.  430. 
See  note   in   17   L.   R.   A.   693. 

Under  a  complaint  in  the  form  pre- 
scribed for  the  nondelivery  of  goods  by 
a  carrier  (Code,  p.  703,  Form  No.  13),  a 
recovery  can  not  be  had  on  proof  that 
they  were  delivered  in  a  damaged  con- 
dition. South,  etc.,  R.  Co.  V.  Wilson,  78 
Ala.  587. 

§  78.  Presumptions  and  Burden  of 

Proof. 

Prima  Facie  Case. — In  an  action  against 
a  carrier  as  such  (or  loss  of  goods,  a 
prima  facie  case  is  established  by  proof 
that  the  carrier  received  the  goods  for 
transportation  and  failed  to  deliver  them 
safely.  Southern  Ry.  Co.  v.  Levy,  39  So. 
85.  144  Ala.  814;  Barron  v.  Mobile,  etc., 
R.  Co.,  2  Ala.  App.  555,  56  So.  862;  South, 
etc.,   R.   Co.   V.   Henlein.   52   Ala.   606,   612. 

Burden  of  Proof — Ownership  of  Claim. 
— The  carrier's  plea  of  the  general  issue, 


m  an  action  for  loss  of  freight,  cast  upon 
the  shipper  the  burden  of  proving  his 
present  ownership  of  his  claim  for  losS  of 
his  freight.  Northern  Alabama  R.  Co. 
I'.   Feldman,   1   Ala.   App.   334,   56   So.    16. 

Loss  OccurrinK  without  Fault  of  Car- 
rier.— In  an  action  against  a  carrier  for 
failure  to  deliver  goods,  where  the  deliv- 
ery of  the  goods  to  the  carrier,  and  the 
failure  of  the  carrier  to  dejiver  them  at 
their  destination  is  shown,  the  burden  of 
proof  is  on  the  carrier  that  the  loss  oc- 
curred without  its  fault.  Moulton  v. 
Louisville  &  N.  R.  Co..  29  So,  602,  128 
Ala.  537;  Barron  v.  Mobile,  etc.,  R.  Co.. 
2  Ala.  App.  555.  56  So.  862;  Steele  v. 
Townsend,  37  Ala.  247;  South,  etc.,  R.. 
Co.  V.  Henlein,  52  Ala.  606,  612.  See  to 
same  effect  Louisville,  etc.,  R.  Co.  v. 
Cowherd,  120  Ala.  51,  23  So.  793,  795; 
Alabama,  etc,  R.  Co.  v.  Quarles,  145  Ala, 
436,  40  So.  120,  121. 

The  burden  is  on  a  carrier  in  order  to 
escape  liability  for  loss  or  damage  of  a 
consignment  received  by  it  to  trace  the 
loss  or  damage  to  negligence  of  the  ship- 
per, or  one  or  more  of  the  exceptions 
with  which  its  negligence  did  not  occur. 
Atlantic  Coast  Line  R.  Co,  r.  Rice,  52 
So.  918,  169  Ala.  265. 

Termination  of  Liabilit;  before  Injury. 
— Where  the  plaintiff  in  an  action  against 
a  carrier  for  injuries  to  goods  delivered 
to  him  for  transportation  has  shown  such 
delivery  and  the  injury,  the  burden  is  upon 
the  defendant  to  prove  that  his  liability 
had  terminated  before  the  injury  occur- 
red. South  &  N.  A.  R.  Co.  V.  Wood,  66 
Ala.   167. 

Deliver;  to  Carrier  of  Goods  in  Dam- 
aged Condition. — In  an  action  for  dam- 
ages for  injuries  to  goods  while  in  charge 
of  the  defendant  as  a  common  carrier, 
the  burden  is  on  him  to  show  as  a  defense 
thai,  when  delivered  to  him,  the  goods 
were  in  a  damaged  condition.  Montgom- 
ery &  W.  P.  R.  Co.  V.  Moore,  51  Ala.  394. 

Burden  of  Proof  as  to  Nondelivery  of 
Part  of  Freight  Shipped  to  a  Flag  Sta- 
tion.— Where,  in  an  action  against  a  rail- 
road company,  as  a  common  carrier,  to 
recover  damages  for  the  failure  to  deliver 
a  quantity  of  corn  received  by  it  for 
transportation  to  a  designated  point  on 
the  road,  at  which  there  was  neither  de- 
pot nor  agent,  it  was  shown  that  the  corn 
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was  received  by  the  company  and  trans- 
ported in  good  condition  to  the  place  of 
destination,  and  the  car  in  which  it  was 
shipped  was  placed  on  a  sidetrack  for  the 
consignee,  where  it  remained  for  several 
days,  with  no  one  in  charge  of,  or  pro- 
tecting it,  and  that  when  the  corn  was 
taken  from  the  car  and  measured,  there 
was  a  deficiency  in  quantity,  held,  that 
the  burden  of  proof  was  on  the  plaintiff 
to  show  that  the  loss  occurred  between 
the  time  when  the  corn  was  received  by 
the  company,  and  the  time  when  the  car 
containing  it  was  left  on  the  sidetrack, 
that  being,  under  the  facts  of  this  case, 
a  delivery,  and  not  on  the  defendant  to 
show  that  the  loss  occurred  after  the  car 
was  placed  on  the  sidetrack.  South,  etc., 
R.  Co.  v.  Wood.  71  Ala.  315. 

Burden  of  Proof  Where  Railroad  Sued 
as  Voluntary  Bailee. — Under  a  count 
seeking  recovery  against  a  railroad  com- 
pany as  a  voluntary  bailee  of  goods  which 
were  destroyed  before  delivery  to  the 
consignee,  the  burden  of  proof  was  on  the 
plaintiff  to  show  that  the  negligence 
averred.  Frederick  v.  Louisville  &  N.  R. 
Co.,  31  So.  968,  133  Ala.  486,  cited  in  note 
in  22  L.  R.  A.,  N.  S..  977. 

When  Question  Immaterial.— Where,  in 
an  action  by  a  shipper  against  a  carrier 
for  damage  to  goods,  the  defense  was  that 
the  goods  reached  destination  in  good 
condition,  it  was  immaterial  whether  the 
burden  of  proving  that  the  goods  were  in 
good  condition  when  they  were  received 
by  the  carrier  was  placed  on  plaintiff  or 
defendant.  St.  Louis  &  S.  F.  R.  Co.  *. 
Musgrove,   45   So.   239,   153   Ala.  274. 

§  79.  Admissibility  of  Evidence. 

Relevancy. — In  an  action  against  a  rail- 
road company  to  recover  the  value  of 
cotton  received  for  transportation,  and 
destroyed  by  fire  while  on  board  of  the 
cars,  the  value  of  the  car  burnt  has  no 
relevancy  to  the  question  at  issue.  Mont- 
gomery &.  W.  P.  R,  Co.  V.  Edmonds,  41 
Ala.  667. 

As  to  Care  Exercised. — In  an  action 
against  a  railroad  company  to  recover  the 
value  of  cotton  lost  by  the  company 
while  being  transported  over  its  road,  de- 
fendant can  not  introduce  evidence  of  the 
1  and  skill  of  the  conductor  of  the 
1  who  had  charge  of  the  cotton  while 
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in  transit,  if  plaintiff  did  not  attempt  to 
predicate  its  claim  to  damages  on  proof 
of .  the  want  of  skill  of  the  conductor. 
Montgomery  &  W.  P.  R,  Co.  v.  Edmonds, 
41  Ala.  667. 

In  an  action  against  a  railroad  com- 
pany, as  a  common  carrier,  to  recover 
the  value  of  cotton  lost  by  fire  while  be- 
ing transported  over  its  road,  it  was  not 
error  to  refuse  lo  permit  the  question 
to  be  answered,  whether  everything  was 
done  which  could  be  done  to  save  the 
cotton  from  being  burned.  Montgomery 
&  W.  P.  R.  Co.  V.  Edmonds.  41  Ala.  667. 
cited   in   note   in   39   L.   R.  A.,   N.   S.,   644. 

Evidence  to  Show  Negligence  or  the 
Contrary. — In  an  action  against  a  com- 
mon carrier  for  injuries  to  goods  shipped 
by  sea,  the  fact  that  similar  articles 
shipped  in  the  same  way  were  usually  in 
a  damaged  and  broken  condition  on  their 
arrival,  or  that  they  usually  arrived  unin- 
jured, may  be  shown  by  either  party,  as 
tending  to  show  negligence,  or  the  con- 
trary.    Steele  v.  Townsend,  37  Ala.  247. 

Where  defendant's  drayman,  sent  for 
plaintiffs  trunks,  negligently  came  into 
collision  with  a  railroad  train  on  his  jour- 
ney with  the  trunks  to  the  depot,  result- 
ing in  the  trunks  becoming  broken  and 
the  contents  lost  or  injured,  evidence  that 
the  drayman  was  drunk  when  he  called 
for  the  trunks  was  admissible.  Kates 
Transfer,  etc.,  Co,  v.  Klassen,  6  Ala.  App. 
301,  59  So.  35S. 

Evidence  of  Value. — In  an  action 
against  a  carrier  for  the  loss  of  a  manu- 
script, constituting  a  school  text-book, 
dealing  with  a  subject  on  which  there 
was  no  text-book,  it  was  proper  to  per- 
mit plaintiff  lo  testify  as  to  the  time  spent 
in  the  preparation  of  the  manuscript  and 
what  he  considered  it  worth.  Southern 
Express  Co.  v.  Owens,  41  So.  752,  146 
Ala.  412.  8  L.  R.  A..  N.  S.,  369. 

Extent  of  Damage. — In  an  action 
against  a  carrier  for  injuries  to  plaintiff's 
trunks  and  contents,  testimony  of  plain- 
tiff, in  answer  to  a  question  as  to  the 
amount  of  damage,  that  some  of  the  ar- 
ticles contained  in  the  trunks  were  torn 
and  some  full  of  grease  and  dirt  and  un- 
lit for  use,  was  admissible  as  descriptive 
of  the  extent  of  the  damage  and  was  not 
objectionable  as  an  invasion  of  the  jury's 
province     in     undertaking     to     give     the 
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t  of  damage  with  reference  to  pe- 
cuniary loss.  Kates  Transfer,  etc..  Co. 
!■.  Klasscn,  6  .\la.  App,  301,  59  So.  3.'.5, 
Evidence  to  Show  Quantity. — fn  an 
action  against  a  railroad  company  to 
recover  the  value  of  ZJ  hales  of  cotton 
received  by  the  company  as  a  common 
carrier,  and  destroyed  while  in  its  pos- 
session, it  is  competent  for  the  plaintiff  to 
prove  the  weight  of  the  23  hales  which 
were  delivered  to  the  company,  and  of 
2  of  the  hales  which  were  not  tost,  in  or- 
der to  enahle  the  jury  to  ascertain  the 
weight  of  the  S3  bales  which  were  de- 
stroyed. Monlgomcry  &  W.  P.  R.  Co. 
V.   Edmonds,  il  Ala.   667. 
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pany  as  a  common  carrier,  for  the  fail- 
ure to  deliver  a  quantity  of  corn  received 
for  transportation,  the  quantity  received 
being  a  material  question,  the  person  who 
delivered  it  for  the  plainiiff  having  testi- 
fied to  the  quantity,  as  ascertained  from 
the  number  of  barrels  and  the  quantity 
of  sidled  corn  measured  nut  of  one  bar- 
rel, be  may  Sitate,  as  a  fact  corroborating 
b's  measurement  and  calculation,  that  he 
afterwards  filled  the  same  barrel  with 
corn  out  of  the  same  crib,  and  again 
measured  it  out.  with  the  same  result  as 
before.  South,  etc..  R.  Co.  !■.  Wood,  66 
Ala.  167. 

Custom  to  Deliver  without  Requiring 
Production  of  Bill  of  Lading.— Where,  in 
an  action  against  a  carrier  for  loss  of 
gooils  destroyed  in  the  delivering  car- 
rier's depot,  defen<lant  claimed  tiiat  the 
Roiids  had  been  destroyed  by  fire  after 
the  expiration  of  a  reasonable  time  within 
which  the  consignee  should  have  re- 
moved thetn.  and  after  defendant  had  re- 
fused to  deliver  when  delivery  was  first 
demanded  because  no  waybill  had  lieen 
received  from  the  initial  carrier,  it  was 
competent  for  plaintiff  to  show  that  the 
delivering  station  was  a  prepay  station, 
and  that  it  was  the  custom  of  defendant's 
agent  to  deliver  freight  at  such  station 
to  the  owner  or  consignee  without  re- 
qniring  the  production  of  a  bill  of  lad- 
ing, Bowdon  7'.  Atlantic  Coast  Line  Ry, 
Co,,  41    So.  334,    HS   Ala.   20. 

Refusal  to  Deliver  Goods  after  Arrival. 

—  For  the  purpose  of  showing  that  goods 
when  injured,  were  in  the  possession  of 
defendant    as    carrier    anil    not    as    ware- 
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Liouseman,  evidence  that  the  failure  of  de- 
fendani's  agent  to  deliver  the  goods  on 
the  morning  of  their  arrival,  before  they 
were  injured,  to  those  plaintiff  sent  for 
ihem,  was  wrongful,  is  material  Louis- 
ville &  N.  R.  Co.  z!.  Dunlap,  41  So.  836, 
148  Ala,  33. 

In  an  action  against  a  common  carrier 
for  goods  alleged  to  have  been  received 
by  it  from  a  connecting  carrier,  but  never 
delivered  at  their  destination,  the  decla- 
ration of  defendant's  agent  that  the  goods 
were  burned  in  a  ear  at  that  destination, 
made  to  plaintiff  several  days  after  the 
fire,  is  not  admissible  against  defendant. 
Louisville,  etc.,  R.  Co.  i:  Carl,  91  Ala. 
271,  9  So.  334. 

Bill  of  Lading — Proof  of  Executioa — 
.A  bill  of  lading  not  declared  upon  is  not 
evidence  in  an  action  to  recover  for  goods 
lost  by  a  carrier,  without  proof  of  its  ex- 
ecution.    Peck  z:  Dinsmore.  4  Port.  212. 

Parol  Proof  to  Show  Shipper  as  Agent 
of  Plaintiff,— Where,  in  an  action  to  re- 
cover for  goods  lost  by  a  carrier,  plain- 
tiff produces  a  bill  of  lading,  such  pro- 
di:ction  is  an  admission  that  the  under- 
taking of  the  carrier  is  in  writing,  and 
parol  proof  that  the  goods  were  shipped 
by  the  shipper  named  therein  as  the  agent 
of  plaintiff  is  inadmissible.  Peck  v.  Dins- 
more,  4  Port.  212. 

Admission  Implied  from  Resting  De- 
fense on  Specific  Ground.— When  a  car- 
rier refuses  to  pay  damages  demanded  for 
injury  to  goods  on  the  ground  that  they 
were  carried  at  "owner's  risk,"  the  jury 
may  inter  a  waiver  of  other  grounds  of 
defense,  and  an  admission  that  the  goods 
were  damaged  while  in  possession  of  the 
carrier.  South  &  N.  A.  R.  Co.  v.  Wilson, 
78  Ala,  587. 


80.  - 


-  Sufficiencj'  of  Evidence. 


Degree  of  Proof  Required. — A  requested 
instruction  in  an  action  against  a  carrier 
for  injury  to  goods  that  the  burden  of 
proof  is  on  plaintiff  to  show  that  defend- 
ant failed  to  use  due  care  exacts  too  high 
a  measure  of  proof,  the  burden  being  not 
to  show  or  prove  facts  certainly  or  ab- 
solutely, but  only  to  the  reasonable  sat- 
isfaction of  the  jury.  Smiley  Son  &  Co. 
t:  Keith,  3  Ala.  App.  am.  57  So.  127. 

A  charge  requiring  a  carrier  to  "sat- 
isfy" the  jury  that  a  loss  of  goods  could 
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not  have  been  prevented  by  the  exercise 
of  due  care  requires  too  high  a  degree  of 
proof,  and  is  therefore  erroneous.  Lou- 
isville &  N.  R.  Co.  V.  Gidley,  34  So.  753. 
119  Ala.  S33. 

Identity  of  Goods.— In  an  action  against 
a  railroad  company  to  recover  for  nine 
bales  of  cotton,  the  average  weight,  class, 
and  value  of  which  was  shown  by  the 
evidence,  a  charge  directing  the  jury  that 
it  was  not  necessary  to  identify  the  cotton 
by  marks  or  brands,  or  by  a  certain  num- 
ber of  pounds,  if  they  were  satisfied  "in 
regard  to  the  nine  particular  bales  of  cot- 
ton," and  were  able  to  say  tlie  nine  bales 
sued  for  were  the  property  of  the  plain- 
tiffs, was  not  error.  Montgomery  &  E. 
Ry.  Co.  V.   Kolb.  73  Ala,  396. 

Sufficiencjr — Loss  in  Transit. — In  an  ac- 
tion against  the  last  of  several  connect- 
ing carriers  for  failure  to  deliver  one  bar- 
rel of  molasses  of  a  car  load  shipped  to 
plaintiff,  he  did  not  show  what  number 
of  barrels  was  shipped,  or  that  their  con- 
dition was  different  on  arriving  al  Iheir 
destination.  The  evidence  showed  that 
the  empty  barrel  was  dry,  and  tliat  nn 
head  for  it  was  found  in  the  car.  Held, 
that  no  loss  in  transit  was  shown,  and 
plaintiff  is  not  entitled  to  recover.  Cooper 
r.  Georgia  Pac.  Ry,  Co..  92  .^la.  329,  9 
So.  159,  cited  in  note  in  31  L.  R,  A..  N. 

S.,  102.   105. 

Undertaking    to    Carry, — In    an    action 

against  a  carrier  tor  the  loss  of  goods, 
evidence  that  the  Roods  were  shipped  in 
the  name  of  a  person  as  the  agent  of 
plaintiff,  and  were  the  property  of  plain- 
tiff, is  not  sutHcient  to  establish  an  un- 
dertaking to  carry.  Peck  v.  Dinsmore,  4 
Port.  212. 

l/oss  Caused  by  Act  of  God. — In  an  ac- 
tion against  a  railway  company  for  dam- 
age to  a  shipment,  evidence  held  to  show 
that  the  loss  was  caused  by  an  act  of  God, 
consisting  in  an  unusual  storm,  and  with- 
out the  carrier's  fault.  Louisville,  etc. 
R.  Co.  V.  McKenzie.  S  Ala.  App.  605,  59 
So.  345. 

Damage  to  Goods  Prior  to  Elelivery  by 
Carrier. — In  an  action  against  a  carrier 
for  damages  to  goods,  evidence  held  in- 
sufHcient  to  warrant  a  finding  that  the 
goods  were  damaged  prior  to  the  carrier's 
delivery  to  a  drayman  at  destination.     St. 
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Louis  &  S.  F.  R.  Co.  v.  Musgrove,  45  So. 

229,    153  Ala.  2T4. 

Agreement  to  Pay  Damages. — In  an 
action  against  a  carrier  for  injury  to  a 
shipment,  evidence  held  insufficient  to 
show  an  agreement  by  the  carrier's  agent 
to  pay  the  damages.  Louisville,  etc.,  R. 
Co.  V.  McKenzie,  5  Ala.  App.  605,  59  So. 
345. 

Evidence  Insufficient  to  Sustain  Recov- 
ery.— Evidence  in  an  action  against  a 
carrier  for  loss  of  frejght  by  fire  held  in- 
sufficient to  sustain  a  recovery  on  the  first 
count  of  the  complaint  based  on  its  com- 
mon-law liability  as  an  insurer  under  its 
contract.  Southern  Ry.  Co.  f.  W.  T. 
.Adams  Mach.  Co.,  31  So,  TTB,  165  Ala. 
436. 
§81.  Damages, 

Reasonable  Market  Value.— The  true 
measure  of  damages  for  the  loss  of  goods 
is  their  reasonable  market  value,  and  not 
the  price  for  which  they  were  sold,  and 
that  a  suit  is  on  a  bill  of  lading  for  a 
breach  of  contract  to  deliver  can  make 
no  difference,  in  (he  absence  of  special 
damages  arising  from  the  alleged  breach. 
Southern  Ry.  Co.  i-,  T.  A.  Hatter  &  Son, 

51    So.  723,    165   Ala.  423. 

Goods    Having    No     Market    Value. — 

Where  certain  photographs  belonging  to 
plaintiff  and  other  articles  having  no  niar< 
ket  value  were  lost  and  damaged  by  the 
negligence  of  a  carrier,  plaintiff  for  that 
reason  was  not  .barred  of  the  right  to  re- 
cover damages  therefor,  but  was  entitled 
to  recover  the  value  of  the  goods  to  her. 
Kates  Transfer,  etc..  Co.  z:  Klassen,  6 
Ala,  App.  301,  59  So.  355. 

Amount  of  Recovery  as  Affected  by 
Part  Payment  by  Buyer.^Dy  the  terms 
of  a  sale  of  machinery.  $400  of  the  price 
was  to  he  paid  on  delivery,  and  of  this 
the  buyers  had  paid  $100,  and  the  seller 
had  it  consigned  to  its  own  order,  and 
drew  on  the  buyers,  bill  of  lading  at- 
tached, for  $300,  Held,  that  the  seller 
under  these  conditions  could  sue  the  car- 
rier in  case  of  its  loss  for  its  full  value, 
and  recovery  could  not  be  reduced  by  the 
amount  paid  on  account  for  which  it  was 
bound  to  account  to  the  buyers.  South- 
ern Ry.  Co.  V.  W.  T.  Adams  Mach.  Ca, 
51  So.  779,  165  Ala.  436. 

Expense  —  Proximate  Cause.  —  Where 
plaintiff  notified  a  transfer  company  that 
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she  desired  her  baggage  taken  to  the 
station  in  time  for  a  particular  train, 
defendant  contracted  to  perform  such 
service,  but,  by  reason  of  the  negligence 
of  its  driver  in  coming  into  collision  with 
a  railroad  train,  plaintiff's  trunks  became 
broken  and  the  contents  lost  and  dam- 
aged, requiring  that  plaintiff  postpone 
her  journey  a  day  and  a  night  used  in 
regaining  her  baggage,  the  expense  of 
such  delay  constituted  a  proximate  con- 
sequence of  defendant's  breach  of  con- 
tract, for  which  plaintiff  was  entitled  to 
recover  special  damages.  Kates  Trans- 
fer, etc.,  Co.  V.  Klassen,  6  Ala.  App.  301, 

59   So.   355. 

§  8S.  Questiona  for  Jury. 

Negligence. — In  an  action  against  a 
carrier  for  loss  of  goods  by  fire  after  ar- 
rival at  destination,  evidence  that  there 
was  no  lire  left  in  the  depot  where  the 
goods  were,  and  that  the  place  was  fas- 
tened up,  sufficiently  negatived  its  neg- 
ligence so  as  to  require  the  jury's  de- 
termination of  that  issue.  Central  of 
Georgia  Ry.  Co.  v.  Burton,  61  So.  643, 
165  Ala.  425. 

NcKligence  in  Attemptinc  to  Extin- 
guish Fire.— Plaintiff  was  the  consignee 
of  a  car  of  wagons,  which  was  destroyed 
by  fire  while  in  transit  over  the  defend- 
ant road.  The  fire  in  the  car  was  dis- 
covered a  little  after  midnight,  when  the 
train  was  between  stations,  about  four 
miles  from  B,,  a  station  with  a  large  wa- 
ter tank,  and  which  the  train  had  just 
left.  The  wagons  were  properly  packed 
in  the  car  without  any  inflammable  ma- 
terial, and  the  car  door  sealed,  with  the 
usual  car  seals.  On  discovering  smoke 
issuing  from  the  car,  the  train  was 
stopped,  but  no  flame  was  discovered 
until  the  conductor  opened  the  door  of 
the  car.  A  small  hole  was  cut  through 
the  roof  of  the  car,  through  which  a  few 
pails  of  water  were  poured,  but,  the  hole 
being  so  small,  some  of  the  water  was 
lost.  On  the  conductor's  orders,  the 
train  was  cut,  and  the  burning  car  taken 
four  miles,  to  W.,  a  station  where  there 
was  no  water  tank  or  appliances  for  ex- 
tinguishing fires.  Held,  in  an  action  for 
failure  to  deliver  the  wagons,  that  the 
evidence,  though  not  conflicting,  was 
such  that  different  minds  might  reason- 
ably draw  different  inferences  therefrom 
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in  regard  to  defendant's  diligence  in  at- 
tempting to  extinguish  the  fire,  and 
hence  it  was  error  for  the  court  to  give 
a  general  charge  in  favor  of  the  defend- 
ant. Moulton  V.  Louisville  &  N.  R.  Co., 
39   So.   6IK,  128   Ala.  537. 

Pouesaion  of  Goods. — In  an  action 
against  a  railway  company  for  its  fail- 
ure to  deliver  goods  shipped,  in  which 
the  evidence  is  conflicting  as  to  whether 
they  were  ever  received  for  shipment, 
and  whether  freight  was  ever  paid  on 
them,  an  instruction,  given  by  the  court 
of  its  own  motion,  that,  "if  the  jury  be- 
lieve from  the  evidence  that  defendant 
received  pay  on  the  freight  for  the  goods 
in  question,  that  was  sufficient  evidence 
that  the  defendant  had  the  goods  at  that 
time  in  possession,"  is  erroneous,  as  in- 
vading the  province  of  the  jury.  Mo- 
bile &  G.  R.  Co.  V.  Williams,  52  Ala.  2TB. 

Inquiry  as  to  Arrival  of  Goods. — An 
agent  for  a  shipper  of  goods,  making  in- 
quiry over  the  telephone  as  to  the  ar- 
rival of  goods,  directed  what  other  per- 
sons should  say  while  he  stood  at  their 
elbow,  and  an  operator  at  a  telephone 
connection  repeated  the  inquiry  to  the 
carrier's  agent.  Held,  that  the  reliability 
and  accuracy  of  the  means  of  communi- 
cation was  for  the  jury  in  an  action  for 
loss  of  the  goods,  and  that  it  was  for 
them  to  say,  also,  whether  the  message 
which  finally  reached  defendant  fairly 
apprised  it  of  the,  fact  that  plaintiff  was 
inquiring  for  the  particular  goods  in 
question.  Southern  R.  Co.  v.  Adams 
Mach.  Co.,   166  Ala.  436,  51   So.  779. 

Reasonable  Time  for  Removal  of 
Goods. — In  an  action  for  loss  of  freight, 
computation  of  the  reasonable  time  in 
which  the  consignee  might  have  applied 
for  and  removed  it  was  a  question  for 
the  jury.  Southern  R.  Co.  v.  Adams 
Mach.  Co.,  165  Ala.  436,  SI  So.  779,  cited 
in  note  in  25  L.  R.  A.,  N.  S..  938. 
§  B3.  Instructions. 

Charge  Excluding  Issue.— In  an  action 
for  loss  of  freight  destroyed  by  fire  at 
Its  destination,  a  charge  as  to  defend- 
ant's common-law  liability  as  an  insurer, 
which  pretermitted  all  inquiry  whether 
the  goods  were  ready  for  delivery,  was 
properly  refused.  Southern  R,  Co.  v.  W. 
T.  Adams  Mach.  Co.,  51  So.  779,  165  Ala. 

436. 
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Instruction  Not  Based 
an  action  against  a  railroad  company, 
the  complaint  being  framed  in  substan- 
tial conformity  to  Code  Ala.  1876,  p.  703, 
Form  No.  13,  providing  a  form  of  com- 
plaint in  actions  against  common  car- 
riers for  failure  to  deliver  goods  in- 
trusted to  them  to  be  delivered  for  a  re- 
ward, and  containing  no  count  charging 
liability  as  a  warehouseman,  it  is  error  to 
instruct  the  jury  as  to  defendant's  duties 
and  liabilities  as  a  warehouseman.  Ala- 
bama, etc.,  R.  Co.  *.  Grabfelder,  83  Ala. 
300,  3   So.  432. 

(G)  CARRIER  AS  WAREHOUSE- 
MAN. 

§  84.  Change  in  Nature  of  Liability  of 
Carrier  in  General. 

At  common  law,  after  the  carrier's  lia- 
bility as  carrier  had  terminated,  he  was 
liable  only  as  warehouseman.  Louisville, 
etc.,  R.  Co.  V.  Brewer  (Ala.),  62  So.  698. 
§  U.  Goods  Awaiting  Transportation. 

A  common  carrier  is  responsible  as 
such  only  when  freight  is  delivered  to 
and  accepted  by  it  for  immediate  trans- 
portation in  the  usual  course  of  business, 
so  that  where  a  commo 
goods,  and  something 
done  before  ihey  can  be  transported,  as 
where  they  are  delivered  to  the  carrier 
without  instructions  as  to  their  destina- 
tion, or  to  await  orders  or  until  charges 
for  transportation  are  paid,  the  respon- 
sibility of  a  carrier  is  not  that  of  an  in- 
surer, but  that  of  a  warehouseman,  who 
is  held  only  to  ordinary  care  for  their 
safety.  St.  Louis  &  S.  F.  R.  Co.  v.  Cav- 
ender,  170  Ala.  601.  54  So.  54. 
§  Sa  Goods  Awaiting  Delivery. 

Reasonable  Time  after  Arrival-v-The 
liability  of  a  common  carrier  is  not  nec- 
essarily terminated  by  the  arrival  of  the 
goods  at  destination,  but  such  liability 
ceases  and  that  of  a  warehouseman  be- 
gins only  after  the  owner  or  consignee 
has  had  a  reasonable  time  after  (he  ar- 
rival at  destination  to  remove  the  goods. 
Bowdon  V.  Atlantic  Coast  Line  Ry.  Co., 
41  So.  294,  148  Ala.  29;  Alabama,  etc.,  R. 
Co.  V.  Kidd,  35  Ala.  309;  Mobile,  etc.,  R. 
Co.  V.  Prewitt,  46  Ala.  63.  67;  Colhns  v. 
Alabama,  etc.,  R.  Co..  104  Ala.  390,  16 
So.  140;  Louisville,  etc.,  R.  Co.  v.  Mc- 
Guire  &  Co.,  79  Ala.  305;  Columbus,  etc., 


R.  Co.  V.  Ludden.  89  Ala.  613,  7  So.  471; 
Southern  Exp.  Co.  v.  Holland,  109  Ala. 
3B2,  19  So.  66;  Kennedy  Bros.  v.  Mobile, 
etc..  R.  Co.,  74  Ala.  430;  Louisville,  etc., 
R.  Co.  If.  Oden,  80  Ala.  38.  See  notes  in 
16  L.  R.  A.,  N.  S..  935;  17  L.  R.  A.  693; 
18  L.  R.  A.,  N.  S.,  438. 

The  liability  of  a  carrier,  as  such,  does 
not  end,  and  its  liability  as  a  warehouse- 
man begins,  until  a  reasonable  time  after 
the  goods  have  reached  their  destination, 
and  have  been  deposited  in  the  carrier's 
depot  or  warehouse,  or  otherwise  made 
ready  for  delivery  to  the  consignee.  Co- 
lumbus &  W.  Ry.  Co.  V.  Ludden,  89  Ala. 
612,  7  So.  471. 

Where  a  piano,  whicli  could  have  been 
removed  from  the  carrier's  depot  in 
about  an  hour,  was  shipped  over  a  con- 
tinuous line  of  railroad,  and  the  distance 
from  the  place  of  shipment  to  the  des- 
tination is  such  that  the  property  might 
reasonably  have  been  expected  to  arrive 
on  the  day  of  the  shipment  or  the  next 
day,  and  it  is  allowed  to  remain  three 
days  after  its  arrival,  the  carrier  will  be 
held  liable  only  as  a  warehouseman.  Co- 
lumbus &  W.  Ry.  Co.  V.  Ludden,  89  Ala. 
612,  7  So.  471.  cited  in  note  in  IT  L.  R. 
A.   693. 

What  Is  Reasonable  Time. — What  is 
a  reasonable  time  for  a  consignee  to  ac- 
cept a  shipment,  where  not  regulated  by 
statute  depends  upon  the  circumstances 
of  each  case,  such  as  th«  proximity  of 
the  consignee  to  the  point  of  delivery 
and  his  knowledge  of  the  arrival  of  the 
shipment.  Central,  etc.,  R.  Co.  v.  Mer- 
rill &  Co.,  153  Ala.  277,  45  So.  628,  cited 
in  notes  in  16  L-  R-  A.,  N.  S.,  935.  18  L, 
R.  A.,  N.  S..  438. 

A  shipment  was  ready  for  delivery  by 
a  railroad  company  to  the  consignee  at 
about  noon  March  27,  and  was  burned 
that  night  after  10  o'clock.  It  did  not 
appear  where  the  consignee  resided  or 
engaged  in  business,  or  that  he  knew 
of  its  arrival  or  readiness  for  delivery. 
Held  that,  the  daylight  within  that  pe- 
riod being  only  seven  hours,  it  was  not 

reasonable  time  within  which  the  com- 
pany's liability  should  be  changed  from 
that  of  a  carrier  to  that  of  a  warehouse- 
Central,  etc.,  R.  Co.  V.  Merrill  & 
Co.,  153  Ala.  277,  45  So.  628,  cited  in  notes 

16  L.  R.  A.,  N.  S.,  935,  18  L.  R.  A.,  N, 
S.,  436. 
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Where  Goods  to  Be  Delivered  to 
Agent  of  Carrier. — If  the  carrier  under- 
take to  deliver  to  his  own  agent,  instead 
of  the  owner,  he  becomes  liable  as  ware- 
houseman after  the  arrival  of  the  goods. 
Alabama  &  T.  R,  R.  Co.  i:  Kidd,  35  Ala. 
209;  Mobile,  etc.,  R,  Co.  r.  Prewitt,  46 
Ala.  63.     See  note  in  17  L.  R.  A.  693. 

Time  after  Notice  under  Statute. — Un- 
der Code  1907,  §  5fi04,  requiring  a  com- 
mon carrier  within  24  hours  after  arrival 
of  freiRht  to  notify  the  consignee,  and 
g  S613,  giving  the  consignee  -IS  hours, 
computing  from  7  a.  m.  of  the  day  fol- 
lowing the  notice  of  the  arrival,  within 
which  to  remove  the  freight,  a  carrier, 
who  within  the  24  hours  nolifici  the 
shipper's  agent  to  receive  notice,  after 
the  time  for  removal,  held  the  jjoods  as 
a  warehouseman,  and  was  not  liable  (or 
their  loss  by  fire.  Hearn  v.  Louisville, 
etc.,   R.  Co.,   6  Ala.   App,   483,   60   So.  C(H). 

Where  goods  are  shipped  to  a  city,  and 
the  railroad  company,  within  twenty- 
four  hours  after  their  arrival,  gives  no- 
tice by  mail  to  the  consignee,  and  places 
them  in  its  depot,  its  liability  as  common 
carrier  ceases  and  that  of  warehouseman 
begins,  under  Code,  §  1180,  which  pro- 
vides that,  if  the  destination  of  freig^it 
is  a  city  having  3.000  inhabitants  or  more, 
and  a  daily  mail,  the  carrier  is  relieved 
of  responsibility  as  such  by  deposit  of 
freight  in  a  depot  or  warehouse,  wl:cii. 
within  twenty-four  hours  after  its  ar- 
rival, notice  is  given  to  the  consignee 
personally  or  through  the  mails.  Col- 
lins V.  Alabama  G.  S.  R.  Co.,  104  Ala. 
390,  16  So.  140;  Southern  Ry.  Co.  v. 
Lockwood  Mfg.  Co.,  142  Ala.  322,  37  So. 
667.  See  notes  in  8  L.  R.  A.,  N.  S.,  343, 
18  L.  R.  A.,  N.  S.,  439. 

Failure  or  Refusal  to  Remove  Goods. 
— Where  the  consignees  fail  to  remove 
goods  for  more  than  three  days  after 
notice  of  arrival  and  request  to  remove, 
the  railroad  company  is  only  liable  as 
warehouseman.  Anniston  &  A.  R.  Co.  v. 
Ledbetter,  92  Ala.  336,  9  So.  73,  cited  in 
notes  in  17  L.  R.  A.  696,  8  L.  R.  A.,  N. 

S.,    243. 

Where  defendant  refused  to  deliver 
goods  carried  by  it  unless  the  consignee 
would  accept  all,  which  he  refused  to 
do,  on  account  of  damage  to  some  of 
them,   and   two    weeks     later   the    goods 


lEBS  §§  86-87 

were  destroyed  by  the  burning  of  the 
depot,  the  action  for  the  value  thereof 
should  have  been  against  defendant  as 
a  warehouseman,  and  not  as  a  carrier. 
Frederick  v.   Louisville  &   N.   R.  Co.,  31 

So.    968.    133   Ala.    486. 

If  a  railroad  company  safely  transmits 
goods  to  their  drst'nat:o'i.  and  informs 
the  consignee  of  their  arrival,  and  af- 
fords him  a  reasonable  opportunity  for 
their  removal,  its  liability  as  a  common 
carrier  ceases;  and  if  they  are  then  left 
in  its  possession  it  becomes  liable  only 
as  a  warehouseman.  Kennedy  v.  Mo- 
bile &  G.  R.  Co.,  74  Ala.  430,  cited  in 
note  in   17  L.  R.  A.  693. 

Termination  of  Liability  as  Warehouse- 
maiL — A  carrier's  liability  as  a  ware- 
houseman for  injury  to  goods  can  not 
survive  delivery  and  acceptance  prior  to 
the  damajre.  Barclay  v.  Southern  Ry. 
Co..  6  .\la.  .\pp.  503,  60  So.  479. 

Question  of  Law. — .\s  to  what  is  a 
reasonable  time  after  the  lapse  of  which 
liability  as  a  carrier  ends,  and  that  of  a 
warchou.seman  begins,  is  a  question  of 
law  for  the  court.  Columbus  &  W.  Ry. 
Co.  V.  Ludden.  R9  Ala.  612.  7  So.  471. 
See.  to  the  same  effect.  Tallassce  Falls 
Mfg.  Co.  v.  Western  Railway,  128  Ala. 
167,  39  So.  203,  205. 

§   87.    Duties   of   Carrier   as   Warehouse- 

The  responsibility  of  a  railroad  com- 
pany keeping  goods  in  its  depot  after  the 
termination  of  the  transit  is  that  of  a 
warehouseman  for  hire,  and  it  is  there- 
fore bound  to  exercise  ordinary  diligence. 
Southern  Ry.  Co.  v.  Aldredge  &  Shelton. 
.18  So.  80.1,  142  Ala.  368;  Collins  v.  Ala- 
bama,' etc.,  R.  Co.,  104  Ala.  390,  16  So. 
140,  141;  Mobile,  etc.,  R.  Co.  i'.  Prewitt, 
46  Ala.  63,  63. 

A  charge  requiring  a  carrier  to  keep 
a  sutlicient  watch  to  preserve  'goods 
stored  in  its  depot  from  loss  by  fire  im- 
poses too  great  a  burden  on  the  carrier, 
where  it  was  only  liable  for  the  exercise 
of  reasonable  care  and  diligence.  Louis- 
ville &  N.  R.  Co.  V.  Gidley.  34  So.  783, 
119  Ala.  523. 

If  the  owner  of  goods  consigned  to 
the  owner,  care  of  the  railroad  company 
is   not   ready   or  present   to   receive   them 
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on  their  arrival  at  the  point  of  destina- 
tion, the  goods  may  be  properly  depos- 
ited in  the  warehouse  of  the  company, 
whose  liability  as  common  carrier  then 
ceases;  and  its  responsibility  is  that  of 
wa,  rehouse  man  for  hire,  without  refer- 
ence to  the  fact  whether  actual  stor- 
age is  charged  or  not.  Mobile  &  G.  R. 
Co.  V.  Prewitt,  48  Ala.  63,  cited  in  note 
in  17  L.  R.  A.  693. 

Delivery  to  Independent  Warehouae- 
tnan. — Where  a  common  carrier  has  no 
warehouse  at  the  point  of  destination,  it 
may  relieve  itself  of  further  liability. 
after  its  duties  as  a  carrier  are  at  an  end, 
by  delivering  the  goods  to  a  responsible 
warehoaseman  for  the  owner  or  con- 
signee. Louisville,  etc.,  R.  Co.  v.  Brewer 
(Ala.),  62  So.  698. 

Responubility  for  Act  of  Warebouse- 
tnan  Where  Carrier  Undcrtakea  to  De- 
liver to  Own  Agent — If  the  carrier  un- 
dertake to  deliver  to  his  own  agent,  in- 
stead of  the  owner,  he  becomes  liable  as 
warehouseman  after  the  arrival  of  the 
goods;  and  a  warehouseman  with  whom 
they  store  Jt  is  his,  and  not  the  owner's, 
agent,  and  the  carrier  is  liable  if  the 
goods  are  thence  delivered  to  an  unau- 
thorized person.  Alabama  Sl  T.  R.  R. 
Co.  V.  Kidd,  35  Ala.  209,  cited  in  note  in 
17  L.  R.  A.  693. 

§  8S.  Acts  or  Omissions  Constituting 
Negligence. 

Giving  Incorrect  Information  as  to 
Goods. — A  carrier's  responsibility  as  a 
warehouseman  having  attached,  it  is  still 
liable  for  giving  incorrect  information 
misleading  the  consignee  so  as  to  pre- 
vent removal  before  the  goods  are  lost, 
though  the  loss  is  not  imputable  to  any 
other  or  different  negligence.  Southern 
Ry,  Co.  V.  W.  T.  Adams  Mach.  Co.,  51 
So.   779,   165   Ala.   436. 

Storing  Powder  in  Wardiousc— 
Whether  the  storing  by  a  railway  com- 
pany, in  its  warehouse  in  a  city,  of  1,200 
pounds  of  powder  is  a  nuisance  depends 
on  locality  and  circumstances,  and  the 
burden  of  proving  negligence  in  storing 
the  same,  whereby  a  shipper's  goods 
were  injured,  is  on  him  who  alleges  it. 
Collins  V.  Alabama  G.  S.  R.  Co.,  104  Ala. 
390,  16  So.  140. 
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§  8S.  Actions  Involving  Liability  as 
War^ouBeman. 

Burden  of  Proof  as  to  Negligence.— 
Where  a  railroad  company  failed  to  de- 
liver  on  demand  goods  Intrusted  to  it, 
which  it  was  liable  to  keep  as  a  ware- 
houseman for  hire,  or  did  not  account 
for  such  failure,  prima  facie  negligence 
would  be  Imputed  to  it,  and  the  burden 
was  on  it  to  prove  that  the  loss  was  oc- 
casioned without  any  want  of  ordinary 
care  on  its  part.  Southern  Ry,  Co.  v. 
Aldredge  &  Shelton,  38  So.  805,  142  Ala. 
368,  cited  in  note  in  32  L.  R.  A.,  N.  S.. 
977, 

Admisaibilitj'  of  Evidence. — Where,  in 
an  action  against  a  carrier  for  loss  of 
goods  stored,  it  appeared  that  when 
plaintiffs  called  for  the  goods  they  could 
not  carry  them  all,  and  requested  de- 
fendant's agent  to  allow  those  not  car- 
ried to  remain  in  the  warehouse  until 
they  could  call  for  them,  which  was  as- 
sented to,  evidence  as  to  how  far  plain- 
tiff lived  from  the  depot  was  Inadmissi- 
ble, Southern  Ry.  Co.  v.  Aldredge  & 
Shelton,  38  So.  805,  142  Ala.  368. 

It  was  error  for  the  court  to  refuse  to 
charge  that  the  fact  that  plaintiff  lived 
twenty-seven  miles  from  the  depot 
should  not  be  considered  by  them  for  any 
purpose.  Southern  Ry.  Co.  v.  Aldredge 
&  Shelton,  38  So.  805,  142  Ala.  368. 

Queation  for  Jury — Want  of  Ordinary 
Care. — Where  a  carrier's  agent  testified 
that  the  depot  in  which  the  goods  sued 
for  were  kept  was  a  safe  place,  and  that 
it  was  kept  locked  at  night,  and  also  in 
the  day,  whenever  defendant's  employ- 
ees were  not  present,  which  was  all  the 
evidence  on  that  subject,  in  an  action  for 
failure  to  deliver  the  goods  whether  or 
not  there  was  a  want  of  ordinary  care 
was  for  the  jury.  Southern  Ry.  Co,  v. 
Aldredge  &  Shelton,  38  So.  805,  142  Ala. 

368. 

InstructionsL — Where,  in  an  action 
against  a  carrier  for  loss  of  goods  stored, 
there  was  no  evidence  that  A.  received 
the  goods  from  the  carrier's  agent,  but 
the  evidence  was  clear  that  the  goods 
never  went  out  of  the  possession  of  de- 
fendant's agent  until  they  were  lost,  a 
requested  instruction  that  if  defendant 
received  the  goods  from  the  carrier's 
agent,  and  asked   him  to  allow  them  to 
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remain  until  he  could  send  back  for 
them,  and  when  he  sent  back  for  them 
they  were  not  there,  such  facts  did  not 
establish  defendant's  negligence,  was 
properly  refused.  Southern  Ry.  Co.  v. 
Aldredge  &  Shelton,  38  So.  803,  142  Ala. 
388. 

Where,  in  an  action  against  a  carrier 
for  loss  of  goods  stored,  the  court 
charged  that  the  burden  was  on  plaintiff 
to  prove  to  a  reasonable  certainty  that 
the  goods  were  lost  on  account  of  de- 
fendant's negligence,  and  if  the  evidence 
as  to  negligence  was  so  equally  balanced 
that  the  jury  were  not  convinced  to  a 
reasonable  certainty  that  the  goods  were 
lost  on  account  of  negligence,  and  if  the 
goods  were  kept  in  defendant's  depot 
with  reasonable  care,  plaintiff  could  not 
recover,  such  instructions  cured  error  in 
refusing  to  charge  that  if  the  jury  were 
reasonably  satisfied  that  the  defendant 
kept  the  goods  in  its  depot  with  reason- 
able care,  and  that  some  one  stayed  in 
the  depot  in  the  day,  and  kept  it  locked 
at  night,  plaintiff  toold  not  recover. 
Southern  Ry.  Co.  v.  Aldredge  &  Shel- 
ton, 38  So.  805.  142  Ala.  388. 

In  a  suit  for  damages  for  loss  of  goods, 
if  there  are  two  counts  in  the  complaint, 
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riers,  and  the  other  on  a  contract  of  a 
warehouseman  without  hire,  a  charge 
asked  by  the  defendant  under  the  latter 
count  thai  the  company  is  only  respon- 
sible for  losses  and  injuries  occasioned 
by  gross  negligence,  is  proper,  and 
should  be  given.  Mobile,  etc.,  R.  Co.  v. 
Prewitt,  46  Ala.  63. 

Inatnictions  aa  to  Degree  of  Proof.— 
In  an  action  against  a  carrier  for  loss  of 
goods  stored,  a  requested  instruction 
that,  if  Che  jury  were  not  satisfied  to  a 
reasonable  certainty  whether  the  goods 
were  left  with  defendant  at  defendant's 
risk  or  at  plaintiffs  risk,  the  jury  could 
not  find  a  verdict  for  plaintiff,  was  prop- 
erly refused,  as  requiring  too  high  a  de- 
gree of  proof.  Southern  Ry.  Co.  v.  Ald- 
redge fit  Shelton,  38  So.  805,  143  Ala. 
368,  cited  in  note  in  23  L.  R.  A.,  N.  S., 
977. 
(H)  LIMITATION     OF     LIABILITY. 

As  to  limitation  of  liability  in  contract 
for  transportation  of  live  stock,  see  post, 
"Limitation  of   Liability,"  g   138. 
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§  M.  Nature  of  Right  to  Limit  Liability, 

A  carrier  may.  by  special  contract, 
limit  his  common-law  liability.  South  & 
N.  A.  R.  Co.  V.  Henlein,  53  Ala.  606; 
Grey  i:  Mobile  Trade  Co.,  55  Ala.  337. 
See  notes  in  14  L.  R.  A.  435,  17  L.  R. 
A.  340. 

"This  responsibility,  being  founded  on 
the  most  salutary  grounds  of  public  pol- 
icy, was  originally  considered  as  beyond 
the  reach  of  the  carrier  himself,  and  as 
beyond  the  reach  of  limitation  by  spe- 
cial contract  with  the  shipper.  But  we 
consider  it  as  now  well  settled,  that, 
while  the  carrier  can  not  limit  his  lia- 
bility by  any  general  notice,  he  may  le- 
gally contract  for  exemption  from  that 
extraordinary  responsibility  imposed  by 
the  common  law,  by  which  he  becomes 
an  insurer.  Steele  v.  Townsend,  37  Ala. 
247.  To  this  extent  he  may  go,  in  the 
limitation  of  his  liability,  but  not.  further. 
Publl"?  policy  forbids  that  he  should  be 
allowed  to  contract  for  exemption  from 
liability  for  damage  occasioned  by  the 
negligence,  willful  default,  or  tort,  of 
himself  or  his  servants,"  Mobile,  etc.,  R. 
Co.  V,  Hopkins,  41  Ala.  486,  499;  Mobile, 
etc.,  R.  Co.  V.  Jarboe,  41  Ala.  644,  847. 
§  91.  Liabilities  Subject  to  Limitatioii. 
§  BS. In  General. 

A  carrier,  within  the  limits  of  public 
policy  and  consideration  of  right  and 
justice,  may,  by  a  special  contract,  limit 
its  liability  as  an  insurer  of  goods  car- 
ried. Barron  v.  Mobile  &  O.  R.  Co.,  3 
Ala.  App.  555,  66  So.  863;  Alabama  Great 
Southern  R.  Co.  v.  Little.  71  Ala,  611; 
Steele  v.  Townsend,  37  Ala.  24T;  Central 
R..  etc.,  Co.  V.  Smitha,  85  Ala.  47,  4  So. 
708;  Atlantic,  etc.,  R.  Co.  v.  Dothan  Mule 
Co.,  161  Ala.  341,  49  So.  883;  Southern 
Exp.  Co.  V.  Owens,  148  Ala.  413,  41  So. 
7S3,  753. 

While  a  carrier  may  contract  against 
some  of  its  common-law  liabilities,  it 
by  special  contract  relieve  itself 
of  all  such  liabilities,  nor  of  the  results 
negligence.  Nashville,  C.  8c 
St.  L.  Ry.  V.  Hinds.  5  Ala.  App.  596,  59 

So.   670. 

may,  by  special  con- 
tract, limit  his  liability  as  to  every  cause 
of  injury  excepting  that  arising  from  his 
negligence.     South 
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&  N.  A.  R.  Co.  V.  Henlein,  53  Ala.  606. 
cited   in   note  in   IT   L.   R.   A.  340. 

A  provision  in  a  bill  of  lading  limiting 
the  carrier's  liability  to  damages  result- 
ing only  from  negligence  of  itself  or  its 
agents  is  reasonable  and  binding.  Louis- 
ville &  N.  R.  Co.  V.  Landers.  33  So.  482, 
135   Ala.   504. 

Act  of  Ood— A  common  carrier  can 
limit  its  liability  against  loss  occasioned 
by  an  act  of  God,  where  there  is  no  con- 
curring or  intervening  negligence  on  its 
part.  Louisville  &  N.  R.  Co.  v.  McKen- 
2ie,  5  Ala.  App.  605,  S9  So,  345. 

A  carrier  of  freight  is  not  precluded 
from  asserting  release  of  liability  for 
damage  to  a  shipment  through  an  act 
oE  God  by  accepting  and  retaining  the 
freight  charges  paid.  Louisville,  etc.,  R. 
Co.  V.  McKenzie,  5  Ala.  App.  605,  59  So. 
345.  See,  to  the  same  effect,  Alabama, 
etc.,  R.  Co.  V.  Elliott  &  Son,  150  Ala, 
381,  43  So.  738,  9  L.  R.  A„  N.  S..  1384; 
Alabama,  etc.,  R.  Co.  v.  Quarles,  145  Ala. 
436,  40  So.  130,  5  L.  R.  A.,  N.  S.,  867; 
Smith  V.  Western  Railway,  91  Ala.  455. 
8  So.  754,  11  L.  R.  A.  619;  Alabama,  etc., 
R.  Co.  V.  Thomas,  99  Ala.  234,  7  So.  762; 
Columbus,  etc..  R.  Co,  v.  Bridges,  86  Ala. 
44B.  5  So.  864;  Louisville,  etc.,  R.  Co.  v. 
McGuire  &  Co.,  79  Ala.  39S;  Coosa  River 
Steamboat  Co.  v.  Barclay,  30  Ala.  120; 
Jones  V.  Pitcher  &  Co.,  3  Stew.  &  P.  135; 
Alabama,  etc.,  R.  Co.  v.  Little,  71  Ala. 
611. 

Lobs  by  Fire  or  Other  Casualtj'.— A 
stipulation  in  a  bill  ot  lading  exempting 
the  carrier  from  loss  or  damage  by  fire 
or  other  casualty  while  in  transit,  or  in 
depots  or  places  of  transsliipment,  is 
valid,  except  as  against  losses  sustained 
resulting  from  negligence  of  the  carrier 
or  its  servants.  Louisville  &  N.  R.  Co. 
V.  Oden,  80  Ala.  38,  cited  in  note  in  8  L. 
R.  A.,  N.  S.,  836. 

A  stipulation  in  a  bill  of  lading  tWt  the 
carrier  will  not  be  "liable  for  damages 
(either  from  fire  or  other  cause)  as  com- 
mon carriers  for  any  article  after  it  has 
been  transported  to  its  place  of  destina- 
tion, and  been  placed  in  the  depot  of  the 
company,"  is  valid;  and,  upon  the  stor- 
age of  the  goods  in  the  depot  at  their 
destination,  the  carrier's  responsibility 
thereafter  is  that  of  the  warehouseman. 
Western   Ry.   Co.  v.   Little,   86  Ala.   ISO, 


5    So.   563.   cited   i 
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Termination  of  Liability  as  Common 
Carrier    on    Arrival    at    Destination.— A 

stipulation  in  a  bill  of  lading  that  a  car- 
rier shall  be  liable  only  as  a  warehouse- 
man after  the  arrival  of  ihe  freight  at  its 
destination,  and  that  the  consignee  shall 
take  it  away  as  soon  as  it  is  ready  for 
delivery,  without  providing  for  notice  to 
the  consignee  when  jt  is  so  ready,  is  un- 
reasonable and  void.  Louisville,  &  N.  R. 
Co,  V.  Oden,  80  Ala,  38. 

Notice  as  to  Arrival  of  Goods. — What 
notice  a  shipper  or  consignee  should 
have  as  to  the  arrival  of  goods  at  desti- 
nation is  a  matter  as  to  which  parties  to 
the  bill  of  lading  may  contract  at  their 
pleasure.  Southern  Ry.  Co.  v.  W.  T. 
Adams  Mach,  Co.,  51  So.  779,  165  Ala. 
436. 

§  03.  Negtlgence  or  Misconduct. 

Although  the  liability  of  a  common 
carrier  may  be  reasonably  limited  by 
special  contract,  public  policy  will  not 
permit  common  carriers,  even  by  special 
contract,  to  be  enetnpted  from  damages 
for  losses  occasioned  by  the  negligence 
or  misfeasance  of  themselves  or  their 
servants.  Southern  Exp.  Co.  v.  Crook, 
44  Ala.  468;  Southern  R.  Co.  v.  Jones, 
132  Ala.  437,  31  So.  501;  Alabama,  etc, 
R.  Co.  V.  Thomas,  83  Ala.  343,  3  So.  803; 
S.  C,  89  Ala.  334,  7  So.  763;  Atlantic,  etc, 
R.  Co.  V.  Dochan  Mule  Co.,  161  Ala.  341, 
49  So.  883;  Southern  Exp.  Co.  v.  Caper- 
ton,  44  Ala.  101;  Southern  Exp.  Co.  V. 
Owens,  148  Ala.  413.  41  So.  753;  Alabama, 
etc,  R.  Co.  V.  Little,  71  Ala.  611.  See 
notes  in  14  L.  R.  A.  435;  19  L.  R.  A.,  N. 
S.,   1013. 

A  common  carrier  can  not  contract 
against  liability  for  loss  resulting  from 
its  negligence.  South  &  N.  A.  R.  Co.  v. 
Henlein,  56  Ala.  368;  Nashville,  etc..  Rail- 
way V.  Hinds,  5  Ala.  App.  596,  59  So.  670. 

Though  common  carriers  may  limit 
their  common-law  liability  by  special 
contracts,  they  can  not  thus  protect 
themselves  against  Che  consequences  of 
their  own  negligence,  Steele  v.  Town- 
send,  37  Ala.  347. 

A  carrier  can  not  limit  its  liability  tor 
loss  or  damage  to  an  interstate  ship- 
ment from  negligence  of  its  own  or  any 
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connecting   line.      Robertson    v.    Southern 
Ry.  Co..  4  Ala.  App.  385,  59  So.  332. 

A  bill  of  lading  provided  that  "no  car- 
rier shall  be  liable  for  loss  or  damage 
noi  accruing  on  its  portion  of  the  route, 
nor  after  said  property  is  ready  for  de- 
livery to  the  consignee,"  Held  that,  the 
stipulation  being  intended  to  qualify  or 
limit  the  common-law  liability  and  there- 
fore to  be  strictly  construed  against  the 
carrier  and  in  favor  of  the  shipper,  the 
term  "carrier"  shoyld  be  taken  as  refer- 
ring, not  merely  to  the  t ran sporta live 
capacity  of  the  company,  but  to  the  con- 
tracting entity  in  ib  dual  capacity  of 
common  carrier  and  warehouseman  and 
the  stipulation  so  construed,  being  one 
undertalcing  to  contract  against  liability 
for  loss,  however  negligently  it  might 
be  inflicted,  was  void.  Central,  etc. 
Co.  V.  Merrill  &  Co.,  153  Ala.  277,  45  So. 
628. 

§  04.  Mode  or  Form  of  Liiaitatioa 

§  as.  In  General. 

Cuitom  or  Usage. — Parol  evidence  it 
inadmissible  to  show  that,  by  a  custom 
existing  on  a  particular  river,  flat-boat- 
men were  not  responsible  for  a  loss 
caused  by  dangers  of  the  river,  although 
the  bill  of  lading  contained  no  such  ex- 
ception. Boon  &  Co.  V.  Steamboat  Bel 
fast,  40  Ala.  184,  18B,  overruling  Steelt 
V.  McTyer,  31   Ala.  867,  877. 
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avail  unless  reduced  to  the  form  of  a 
special  stipulation,  and  signed  by  the 
party  sending  the  goods,  or  be  so  brought 
home  to  his  knowledge  as  to  show  his 
assent  thereto,  and  be  also  just  and  rea- 
sonable. Southern  Exp.  Co.  v.  Crook, 
44  Ala.  4S8.  See,  to  the  same  effect, 
Steele  v.  Townsend,  37  Ala,  247. 

§  »7. Bill  of  Lading  or  Shipping  Re- 
ceipt 
Although  a  common  carrier  can  not 
limit  his  common-law  liability  by  any 
general  notice,  he  may  do  so  by  special 
contract  with  the  shipper;  and  a  bill  of 
lading  given  by  the  carrier,  and  accepted 
by  the  shipper,  is  a  special  contract, 
within  the  meaning  of  this  rule.     Steele  ' 
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['.  Townsend,  37  Ala.  247;  Alabama,  etc., 
R.  Co,  V.  Little,  71  Ala.  611,  614. 

A  common  carrier,  by  inserting  the 
wprds,  "not  accountable  for  rust  or 
breakage,"  in  a  bill  of  lading  delivered 
to  a  shipper,  limits  his  common-law  lia- 
bility.    Steele  v.  Townsend,  37  Ala.  247. 

Limitation  as  to  Amount  of  Liability. 
—A  common  carrier  can  not  limit  bis 
liability  for  the  loss  of  goods  by  a  stipu- 
lation in  a  printed  receipt  that  he  will 
not  be  liable  beyond  a  specified  sum, 
where  the  receipt  appears  to  be  such  as 
is  generally  used  without  reference  to 
the  nature  or  value  of  the  goods  received. 
Southern  Exp.  Co.  v.  Armstead,  SO  Ala. 
350.  See  post,  "Limitation  of  Amount 
of  Liability,"  §  lOI, 
§  96.  ConaideratiotL 

Reduced  rates  given  for  the  transporta- 
tion of  freight  is  a  suBicient  considera- 
tion to  support  a  special  contract  ex- 
empting the  carrier  from  liability  for 
loss  or  damage  by  fire  not  caused  by  the 
carrier's  negligence.  Mouton  v.  Louis- 
ville &  N.  R.  Co.,  29  So.  60a,  128  AU.  537. 

A  stipulation  fixing  the  carrier's  lia- 
bility in  case  of  total  loss  in  considera- 
tion of  a  reduced  rate  of  transportation, 
there  being  no  imposition  or  undue  ad- 
vantage taken,  will  be  upheld,  although 
the  goods  may  have  been  destroyed 
through  the  carelessness  of  the  carrier's 
servants.  Louisville  &  N.  R.  Co,  v.  Sher- 
rod,  84  Ala,  176,  4  So.  2B;  apparently 
overruled  in  Southern  Express  Co.  v. 
Owens,  146  Ala.  412,  41  So.  752.  See 
notes  in  14  L,  R.  A.  433,  1  L,  R.  A.. 
N.  S.,  986, 
S  B9.  Ataent  of  Conngnor  or  Owner. 

A  bill  of  lading  given  by  a  common 
carrier,  on  the  delivery  of  goods  to  him 
for  transportation,  and  accepted  by  the 
shipper  or  consignor  with  knowledge  of 
ontents,  or  with  the  opportunity  of 
acquiring  knowledge  thereof,  if  he  is  rea- 
sonably prudent,  limiting  the  extraordi- 
nary liability  of  the  carrier,  is  deemed 
and  regarded  as  a  special  contract.  Ala- 
bama, etc.,  R.  Co,  V.  Little,  71  Ala.  611; 
Steele  v.  Townsend,  37  Ala.  247;  Mouton 

Louisville,  etc.,  R.  Co.,  128  Ala.  537,  B» 
So.  602,  604. 
Acceptance  of  Bill  by  Shipping  Goods. 
In  an  action  by  the  consignee  against 
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a  carrier  for  Eailare  to  deliver  goods,  the 
bill  of  lading,  which  was  made  out  by  the 
consignors  on  their  own  special  blank, 
but  was  not  signed  by  the  consignors  or 
consignee,  and  only  by  the  carrier's 
agent,  was  properly  admitted  in  evidence, 
as  the  consignors,  by  shipping  the  goods 
under  the  bill,  accepted  the  same,  and 
were  bound  thereby,  though  they  had  not 
signed  it.  Mouton  v.  Louisville  &  N.  R. 
Co.,  29  So.  602,  128  Ala.  537. 

Failure  to  Read. — A  contract  signed  by 
a  shipper  of  live  stock,  which  releases 
the  carrier  and  its  connecting  lines  from 
liability  for  any  damage  not  caused  by 
their  negligence,  binds  the  shipper,  in  the 
absence  of  fraud  or  misrepresentation, 
whether  he  read  it  or  not.  Western  Ry. 
Co,  V.  Harwell,  91  Ala.  340,  8  So.  64B. 

Acceptance  of  Bill  bjr  Person  Unable 
to  Read—Where  a  bill  of  lading,  con- 
taining a  clause  limiting  the  liability  of 
each  connecting  road  to  loss  or  injury 
suffered  while  the  goods  are  on  its  line, 
is  accepted  by  the  shipper,  there  is  a  le- 
gitimate limitation  of  liability,  which  is 
binding  on  each  of  the  contracting  par- 
ties, even  though  the  shipper  was  unable 
to  read,  and  did  not  know  that  the  limit- 
ing clause  was  in  the  bill  of  lading. 
Jones  V.  Cincinnati,  S.  &  M.  Ry.  Co.,  89 
Ala.  376,  8  So.  61,  distinguishing  Louis- 
ville &  N.  R.  Co.  V.  Meyer,  78  Ala.  597. 
See  note  in  31  L.  R.  A.,  N.  S.,  II,  66,  70, 
76,  77. 

Bill  of  Lading  Subsequently  Given. — 
Where  a  carrier  receives  freight  for  ship- 
ment to  a  point  beyond  its  line,  accept- 
ing payment  for  the  entire  route,  and  the 
bill  of  lading  is  not  delivered  at  that 
time,  but  is  forwarded  by  mail  to  the 
place  of  destination,  the  shipper  is  not 
bound  by  a  stipulation  therein  limiting 
the  carrier's  liability  to  losses  occurring 
on  its  own  line.  Louisville  Sl  N.  R.  Co. 
V.  Meyer,  78  Ala.  597,  cited  in  note  in  31 
L.  R.  A.,  N.  S.,  11,  66,  70,  77. 

Power  of  Consignor  to  Bind  Con- 
ugoec — In  an  action  against  a  carrier  by 
the  consignee  for  failure  to  deliver  goods, 
the  bill  of  lading,  which  contained  a  stip- 
ulation exempting  the  carrier  from  liabil- 
ity for  loss  or  damage  to  the  goods  by 
fire,  and  which  was  made  out  by  the  con- 
signors on  one  of  their  own  special 
blanks,     was    properly     received    in    evi- 


dence, as  the  consignors  were  necessarily 
the  agents  of  the  consignee  for  the  ship- 
ment, and  could  bind  the  consignee  by 
the  bill  of  lading  without  express  author- 
ity. Mouton  V.  Louisville  &  N.  R.  Co., 
29  So.  602,  128  Ala.  537,  cited  in  note  in 
36  L,  R.  A.,  N.  S„  71. 


§  100  (1)  In  General. 

Strict  Construction  Against  Carrier. — 
Contracts  creating  special  limitation  on 
the  liability  of  the  carrier  for  his  own  de- 
faults are  to  be  strictly  construed  against 
the  carrier,  and  the  same  rule  applies  as 
to  a  release  against  accrued  damages. 
St.  Louis  &  S.  F.  R.  Co.  V.  Cavender,  170 
Ala.  601,  54  So.  54;  Steele  v.  Townsend, 
37  Ala.  347,  355;  Louisville,  etc.,  R.  Co.  v. 
Meyer,  78  Ala.  597,  600;  Louisville,  etc., 
R.  Co.  V.  Touart,  97  Ala.  514,  11  So.  756, 
757;  Alabama,  etc.,  R.  Co.  v.  Thomas,  89 
Ala.  834,  7  So.  763;  Central,  etc.,  R,  Co.  v. 
Merrill  &  Co.,  153  Ala.  277,  45  So.  628. 
6SS.  See,  to  the  same  effect,  Southern  R. 
Co.  V.  Webb,  143  Ala.  304,  39  So.  362,  266. 

A  bill  of  lading  provided  that  "no  car- 
rier shall  be  liable  for  loss  or  damage  not 
accruing  on  its  portion  of  the  route,  nor 
after  said  property  is  ready  for  delivery 
to  the  consignee."  Held,  that,  the  stip- 
ulation being  intended  to  qualify  or  limit 
the  common-law  liability  and  therefore 
to  be  strictly  construed  against  the  car- 
rier and  in  favor  of  the  shipper,  the  term 
"carrier"  should  be  taken  as  referring, 
not  merely  to  the  transportative  capacity 
of  the  company,  but  to  the  contracting 
entity  in  its  dual  capacity  of  common  car- 
rier and  warehouseman.  Central,  etc.,  R. 
Co.  V.  Merrill  Sl  Co.,  153  Ala.  377,  45  So. 
638. 

Time  of  Termination  of  Liability, — 
Notwithstanding  a  bill  of  lading  pro- 
vided that  the  railroad  company  would 
not  be  liable  as  a  common  carrier  after 
the  freight  had  reached  its  destination, 
public  policy  so  modified  the  contract  as  , 
to  give  the  consignee  a  reasonable  time 
within  which  to  remove  the  goods  after 
arrival  before  such  liability  ceased.  Tal- 
lassee  Falls  Mfg.  Co.  *.  Western  Ry.  of 
Alabama,  39  So.  303.  138  Ala.  167.  See 
note  in  18  L.  R.  A.,  N.  S..  428. 
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Exemption  for  Liability  Against  Rob- 
bery,— A  mere  depredator  is  not  a  rob- 
ber, williin  a  bill  of  lading  exempting  a 
carrier  from  liability  for  injury  to  the 
shipment  caused  by  "robbery."  Louis- 
ville &  N.  R.  Co.  V.  Dunlap,  41  So.  826, 
148  Ala.  23. 

"Dangers  of  the  River." — An  owner  ot 
a  steamboat,  when  sued  for  the  loss  of 
goods  by  fire,  may  show  by  parol  that 
the  exceptive  words  "dangers  of  the 
river,"  in  the  bill  of  lading,  by  custom 
and  usage  include  dangers  by  fire.  Hib- 
ler  V.  McCartney.  31  Ala.  501;  McClure 
V.  Cox,  33  Ala.  617;  Sampson  v.  Gazzam, 
6  Port.  123;  Ezell  v.  Miller,  6  Port.  307. 

The  owners  o£  a  steamboat  are  liable 
as  common  carriers  for  a  loss  of  goods 
by  robbery,  and  parol  evidence  is  inad- 
missible to  show  a  custom  exempting  the 
owners  of  boats  engaged  in  navigating 
the  river  from  liability  for  loss  caused  by 
the  forcible  and  illegal  seizure  of  a  boat 
by  a  body  of  armed  men  without  the 
fault  of  the  officers  or  crew,  where  the 
only  exception  specified  in  the  bill  of 
lading  is  "dangers  of  the  river."  Boon 
V.  The  Belfast,  40  Ala.  184,  limiting  Samp- 
son V.  Gazzam,  6  Port.  123,  and  overrul- 
ing Steele  v.  McTyer,  31   Ala.  667. 

Effect— The  acceptance  of  a  bill  of  lad- 
ing, stipulating  that  no  carrier  or  party 
in  possession  ot  property  should  be  liable 
for  loss  or  damage  by  causes  beyond  its 
control  or  by  floods  or  fire,  relieved  the 
carrier  from  an  insurer's  liability,  with 
familiar  exceptions,  and  limited  liability 
to  loss  or  damage  by  negligence  of  the 
carrier.  Central  of  Georgia  Ry.  Co.  v. 
Burton,  51  So.  643,  165  Ala.  425. 

§  100  (3)  Loss  CauMd  by  Negligence  or 
Wrongful  Act  of  Carrier. 

A  carrier  is  liable  for  damage  to  goods 
carried  "at  owner's  risk"  if  caused  by  his 
negligence.  South  i  N.  A.  R.  Co.  v. 
Wilson,  78  Ala.  587. 

A  provision  in  a  bill  of  lading  restrict- 
ing the  carrier's  liability  will  not  be  con- 
strued as  protecting  him  from  the  eon- 
sequences  of  his  own  negligence.  Grey 
V.  Mobile  Trade  Co.,  55  Ala.  387. 

In  an  action  against  a  carrier  for  in- 
jury to  goods  by  breakage,  it  appeared 
that  the  carrier  by  contract  stipulated 
for   exemption   from   liability    for  break- 


age. Held,  that  the  exemption  did  not 
extend  to  such  injury,  when  caused  by 
his  own  negligence.  Steele  v.  Townsend, 
37  Ala.  247. 

A  carrier  by  boat,  who  has  received 
goods  under  a  contract  exempting  it  from 
liability  for  loss  by  fire,  is  liable  to  the 
shipper  for  loss  by  fire  caused  by  the  car- 
rier's negligence  and  by  its  failure  to 
have  on  the  boat  proper  appliances  for 
extinguishing  fire.  Grey  v.  Mobile  Trade 
Co.,  55  Ala.  387. 

A  common  carrier  may  not  limit  its  li- 
ability for  tosses  caused  by  its  own  negli- 
gence, and  is  liable  for  its  negligence  in 
delivering  goods  to  a  stranger,  notwith- 
standing a  special  agreement  exempting 
it  from  liability  for  a  loss  arising  from 
any  cause  whatever,  unless  shown  to  have 
occurred  through  the  fraud  or  gross  neg- 
ligence of  its  agents  or  servants.  South- 
ern Exp.  Co.  !'.  Crook,  44  Ala.  468,  cited 
in  note  in  37  L.  R.  A.  177. 

Knowledge  of  Owner  of  Act  of  Negli- 
gence.— Notwithstanding  the  owner  of 
goods  transported  by  a  railroad  company 
assumes  the  risk  of  loss  by  fire,  the  rail- 
road company  is  responsible  for  loss  re- 
sulting from  the  negligence  of  its  serv- 
ants, although  occasioned  by  fire;  and  a 
notification  to  the  owner  that  the  goods 
would  be  carried  on  an  uncovered  car 
would  not  relieve  the  company  from  lia- 
bility, if  the  putting  the  goods  on  such 
car  was  negligence.  Montgomery  &  W. 
P.  R.  Co.  V,  Edmonds,  41  Ala.  667. 

Showing  Due  Care  and  Diligence. — A 
bill  of  lading  exempting  a  carrier  from 
liability  for  loss  by  fire  relieves  it  from 
its  common-law  liability,  but  imposes  on 
it  the  burden  of  showing  that  it  used  due 
care  and  diligence  to  prevent  the  acci- 
dent which  caused  the  loss,  Louisville 
&  N.  R.  Co.  V.  Gidley,  24  So.  753.  119  Ala. 
523. 

In  deterntiiuQg  the  degree  of  diligence 
required  of  a  common  carrier,  regard  must 
be  had  to  the  nature  of  the  goods,  and 
the  perils  attending  the  particular  mode 
of  transportation  employed.  Where  a 
cargo  of  cotton,  or  other  article  highly 
inflammable  or  ignitible,  is  transported 
on  a  steamboat  on  an  inland  river,  un- 
der a  bill  of  lading  which  excepts  "dan- 
gers of  the  river  and  fire,"  the  carrier,  to 
ise  himself  for  a  loss  by  fire  within 
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the  exception,  must  show  that  he  em- 
ployed that  degree  of  diligence  which 
very  careful  and  prudent  men  take  of 
their  own  affairs.  Grey  v.  Mobile  Trade 
Co.,  55  Ala,  387. 

§  101.  Limitation  of  Amount  of  LiabiUtjr. 
As    to    consideration,    see    ante,    "Con- 
sideration," §  98. 

g  101  (1)  In  General 

Statutory  Provision. — The  Commodity 
Act  (Gen.  Acts  1907,  p.  209),  and  Gen. 
Acts  Sp.  Sess.  1907,  p.  135,  fixing  rates 
to  be  charged  by  railroads,  did  not  oper- 
ate to  validate  provisions  of  bills  of  lad- 
ing exempting  carriers  from  liability  for 
loss  of  goods,  except  as  to  the  amount 
stipulated  in  such  bills.  Alabama  Great 
Southern  R.  Co.  v.  McCleskey,  49  So. 
433,   160  Ala.  630. 

Validity  of  StipulatiotL — A  stipulation 
in  a  bill  of  lading  that  in  the  event  of 
loss  or  damage  to  goods  the  carrier  will 
only  be  responsible  for  their  value  at  the 
place  and  time  of  shipment  is  reasonable 
and  valid.  Louisville  &  N.  R.  Co.  v. 
Oden,  80  Ala.  38;  Southern  R,  Co.  v. 
Cofer,  149  Ala.  S65,  43  So.  lOa. 

"It  will  be  observed  that  no  exemption 
fi;om  liability  on  account  of  negligence 
is  involved  in  this  stipulation,  but  the 
sole  effect  of  it  is  to  lix  the  place  at 
which  the  price  of  the  cotton  shall  be 
ascertained  in  respect  to  the  admeasure- 
ment of  damages.  It  has  been  held  that 
such  stipulations  in  bills  of  lading  are 
reasonable  and  enforceable.  This  being 
true,  the  general  rule  which  fixes  the 
value  of  the  goods  at  the  place  of  deliv- 
ery at  the  time  at  which  they  should  have 
been  delivered  as  the  one  for  the  ad- 
measurement of  damages  was  varied  by 
the  contract  of  the  parties;  and  the  court 
erred  in  the  oral  charge  to  the  jury  re- 
quiring the  damages  to  be  estimated 
with  respect  to  the  price  of  cotton  at 
Selma,  instead  of  Randolph,  and  in  per- 
mitting evidence  of  the  value  of  cotton 
at  Selma."  Southern  R.  Co.  v.  Cofer, 
149   Ala.  565.   43  So.   108,  103. 

ReasonableneM  of  Valuatioa — It  is 
now  well  settled  that  a  common  carrier 
may,  by  special  contract,  limit  or  qualify 
his  liability  as  an  insurer,  or  his  com- 
mon-law liability,  that  is,  his  liability  for 


losses  occurring  by  unavoidable  acci- 
dents, not  within  the  exception  of  "the 
act  of  God,  or  of  the  public  enemy,  or 
the  fault  of  the  party  complaining,"  not 
only  touching  the  risks  or  accidents  for 
which  he  is  answerable,  but  also  as  to 
the  amount  of  damages  for  which  he 
will  be  liable  in  the  event  of  loss  or  in- 
jury, when  the  purpose  appears  to  secure 
a  reasonable  and  just  proportion  between 
his  liability  and  his  compensation.  Ala- 
bama, etc.,  R.  Co.  V.  Little,  71  Ala.  611; 
Atlantic,  etc.,  R.  Co.  v.  Dothan  Mule  Co., 
161  Ala.  341,  49  So.  8BS.  See  notes  in 
14  L.  R.  A.  435,  31  L.  R.  A.,  N.  S.,  311. 
Construction. — Defendant  carried  a  bale 
of  cotton  under  a  contract  limiting  its 
liability  to  a  certain  sum  if  the  value  of 
the  "package"  was  not  stated  at  the  time 
of  shipment.  Held,  that  the  failure  of 
the  shipper  to  state  the  value  of  the  bale 
did  not  relieve  the  carrier  from  liability 
for  its  failure  to  deliver,  as  a  bale  of  cot- 
ton was  not  a  package,  within  the  con- 
tract. Southern  Exp.  Co.  v.  Crook,  44 
Ala.  468,  cited  in  note  in  37  L.  R.  A.  177. 

§  101    (S)   Limitation  of  Amount  Where 
Value  Is  Not  Disclosed. 

See,  also,  post,  "Loss  Caused  by  Neg- 
ligence or  Wrongful  Act  of  Carrier,"  § 
101    (3). 

Where  the  printed  receipt  issued  by  a 
carrier  on  receiving  bales  of  cotton  for 
shipment  contained  conditions  limiting 
the  carrier's  liability  to  a  certain  sum, 
unless  the  value  of  each  "package"  should 
be  named,  but  it  did  not  appear  that  the 
attention  of  the  shipper  was  called  to 
the  condition,  or  that  the  value  of  the 
cotton  was  required  to  be  given,  the  lim- 
itation did  not  apply  to  relieve  the  car- 
rier from  liability  for  a  loss  to  the  full 
value  of  the  cotton.  Southern  Exp.  Co, 
V.  Crook,  44  Ala.  468,  cited  in  note  in 
37  L.   R.  A.  177. 

If  the  size  or  appearance  of  a  package 
fairly  indicates  that  its  value  is  greater 
than  the  sum  so  named,  the  carrier  will 
be  presumed  to  waive  the  necessity  of 
stating  a  value,  unless  the  attention  of 
the  shipper  is  called  to  the  conditions, 
and  the  value  of  the  package  is  required 
to  he  given.  Southern  Exp.  Co.  v.  Crook, 
44  Ala.  468. 
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g  101   (3>  Lobs  Caused  by  NegUgence  or 
Wrongful   Act   of   Carrier. 

"It  is  conceived  to  be  settled  in  Ala- 
bama on  principles  of  public  policy  that 
a  common  carrier  can  not  contract  at 
all  for  immunity  from  liability  for  the 
loss  of  or  injury  to  property  resulting 
from  his  own  or  his  servant's  negligence. 
It  is  conceived  to  be  settled  in  this  state 
also  that,  in  consideration  of  reduced 
freight  charges  and  th£  like,  the  shipper 
and  the  carrier  may  contract  that,  in 
case  o/  loss  or  injury,  whether  resulting 
from  negligence  or  other  cause,  the  value 
of  the  property  at  the  time  and  place  of 
shipment,  not  exceeding  an  expressed 
sum,  shall  be  the  measure  of  recovery. 
And  it  has  also  been  declared  by  this 
court  that  under  such  contract  recovery 
will  be  limited  to  the  sum  so  expressed, 
unless  the  real  value  of  the  property  is 
greatly  disproportionate  thereto — so  much 
greater  than  the  stipulated  maximum  of 
value  and  liability  as  to  render  the  con- 
tract unreasonable,  and  therefore  not 
binding  on  the  shipper.  We  have  no 
doubt  of  the  correctness  of  the  first  prop- 
osition. Of  the  soundness  of  the  second 
the  writer  has  always  had  the  gravest 
doubts.  Indeed,  if  it  were  an  open  queS' 
tion,  he  should  adopt  the  views  expressed 
in  the  dissenting  opinion  of  Manning,  J., 
in  South,  etc,  R.  Co.  v.  Henlein,  53  Ala. 
608,  616.  He  does  not  see  how  this  prop- 
osition can  logically  stand  with  the  first 
stated  above.  But,  tonceding  it  to  be 
settled,  the  limitation  upon  it  embraced 
in  the  third  proposition  shears  it  to  a 
large  extent  of  its  evil  tendencies  and 
possibilities,  and  brings  the  law  back 
ward  the  salutary  and  true  doctrine  that 
in  not  stipulate,  under 
against  liability  foi 
the  consequences  of  their  own  negli- 
gence." Southern  R.  Co.  v.  Jones,  131 
Ala.   437.   31   So.  501,   503. 

Arbitrary  or  Disproportionate  Valua- 
tion.— Where  the  loss  resulted  from  the 
negligence  of  defendant's  servants,  the 
measure  of  damages  is  the  market  value 
of  the  goods,  though  the  bill  of  lading 
contains  an  arbitrary  limitation  of  de- 
fendant's liability  to  the  amount  of  $5 
per  100  pounds.  Georgia  Pac.  Ry.  Co.  v. 
Hughart,  00  AJa.  36,  S   So.   62,  cited  in 


notes  in  14  L.  R.  A.  434,  435,  1  L.  R-  A., 
K.  S..  987,  31  L.  R.  A.,  N.  S.,  311. 

It  is  violative  of  public  policy  for  a 
carrier,  as  a  paid  bailee,  to  limit  the  ex- 
tent of  its  liability  for  the  negligence  of 
itself  or  its  agents  or  servants  by  an 
agreed  valuation  upon  consideration  of 
reduced  charges  for  carriage  of  goods, 
when  such  agreed  valuation  is  dispro- 
portionate to  the  real  value  of  the  goods, 
though  the  contents  of  the  package  or  its 
real  value  be  not  disclosed  to  the  car- 
rier. Southern  Express  Co.  v.  Gibbs.  46 
So.  465,  155  Ala.  303,  cited  in  note  in  10 
L,  R.  A.,  N.  S.,  1007. 

A  carrier  can  not  limit  its  liability  for 
negligence  by  an  agreed  valuation  o. 
the  goods,  on  consideration  of  reduced 
charges,  when  the  agreetl  valuation  is 
greatly  less  than  the  real  value  and  the 
contents  or  its  value  are  not  disclosed. 
Southern  Express  Co.  v.  Owens,  41  So. 
753,  U6  Ala.  413,  B  L.  R.  A.,  N.  S.,  369.- 
apparently  overruling  Louisville,  etc.,  R. 
Co.  V.  Sherrod,  84  Ala.  178,  4  So.  29.  See 
notes  in  14  L.  R.  A.  434,  1  L.  R.  A.,  N. 
S.,   986,   987. 

Value  of  Goods  Held  Recoverable. — A 
stipulation  in  a  bill  of  lading  that,  "in 
consideration  of  rates  inserted,  it  is 
agreed  that  in  case  of  loss  or  damage  the 
same  shall  be  adjusted  at  a  valuation  of 
twenty  dollars  per  barrel,"  does  not  re- 
lieve the  railroad  company  from  paying 
the  full  value  of  the  goods  where  the 
loss  was  caused  by  its  own  negligence. 
Alabama  Great  Southern  R,  Co.  v.  Little. 
71  Ala.  611.  cited  in  notes  in  14  L.  R-  A. 
435,  31  L.  R.  A.,  N.  S.,  311. 

A  earner,  when  sued  for  nondelivery 
of  goods  intrusted  to  it  for  transporta- 
tion, claimed  that  at  the  time  of  the 
shipment  the  value  as  given  by  the  ship- 
per was  stated  at  a  specified  sum.  No 
fraud  or  deceit  was  practiced  on  the  car- 
rier by  the  shipper.  The  failure  of  the 
carrier  to  deliver  the  goods  resulted  from 
its  own  negligence.  Held,  that  the  con- 
signee was  entitled  to  recover  the  value 
of  the  goods,  though  exceeding  the  val- 
uation fixed  by  the  shipper.  Broadwood 
V.  Southern  Express  Co.,  41  So.  769,  148 
Ala.  17. 
§  10ft.  Requirement  of  Notice  of  Lost. 

A  stipulation  in  a  bill  of  lading,  limit- 
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ing  the  time  within  which  claims  for  dam- 
ages shall  be  presented,  is  valid,  provided 
the  time  fixed  is  reasonable.  Nashville, 
etc.,  Railway  v.  Long  &  Son,  163  Ala.  165, 
50  So.  130;  Atlantic,  etc.,  R.  Co,  v.  Ward, 
4   Ala.  App.  374,  58   So.  6TT. 

Manner  of  Presenting  Claim.— Under 
provision   of  a  contract  of  shipment   r 
quiring    the    presentation    nf     claims     U 
damages  within  a  specified  time,  the  con 
mencement  of  an  action  within  that  time 
is   a   sufficient  presentation  of  the  claim. 
Southern  Express  Co.  v.  Ruth  &  Son,  S 
Ala.  App.  644,  59   So.  538. 

Time  Hdd  Unreasonable.— A  stipula- 
tion in  a  receipt  given  by  a  common  car- 
rier, that  he  should  not  be  liable  for  loss 
■of  a  package,  unless  a  claim  for  the  loss 
was  made  within  30  days  from  the  date 
of  the  receipt,  is  unreasonable,  tending  to 
fraud,  and  inoperative.  Southern  Exp.  C( 
V.  Caperton,  44  Ala.  101;  Southern  Exp. 
Co.  V.  Bank,  108  Ala.  S17,  18  So.  664; 
Southern  Exp.  Co.  v.  Owens,  146  Ala.  412, 
41  So.  7B2,  8  L.  R.  A.,  N.  S..  369;  Louis 
ville,  etc..  R.  Co.  v.  Price.  159  Ala.  213. 
48  So,  814.  See  notes  in  17  L.  R.  A.,  N. 
S.,  630,  31  L.  R.  A.,  N.  S.,  1181. 

A  stipulation,  in  a  bill  of  lading  for  the 
shipment  of  money  by  an  express  com- 
pany, that  the  company  shall  in  no  event 
be  liable  for  any  loss  unless  a  claim  there- 
for is  made  in  writing  within  32  days  from 
the  date  of  the  shipment  contract,  is  void, 
as  being  unreasonable.  Southern  Exp. 
Co.  V.  Bank  of  Tupelo,  108  Ala.  517. 
18  So.  664,  cited  in  note  in  31  L.  R.  A., 
N.  S.,  1183. 

A  stipulation,  in  a  bill  of  lading  (or 
the  carriage  of  freight  from  Alabama  for 
delivery  at  St.  Louis,  that  claims  for  dam- 
age must  be  made  to  the  agent  at  the 
point  of  delivery  promptly  after  the  ar- 
rival of  the  property,  and  if  delayed^more 
than  30  days  after  the  delivery,  or  in  due 
time  for  the  delivery,  no  carrier  shall  be 
liable,  is  invalid,  because  unreasonable. 
Nashville,  etc..   Railway  v.  Long  &  Son, 

163    Ala.     165,    50    So.     130. 

Time  Held  Reasonable.— A  stipulation 
in  a  shipping  contract  that  any  claim  for 
loss  or  damage  shall  be  presented  in 
writing  within  four  months  after  deliv- 
ery, or  reasonable  time  for  delivery,  is 
reasonable     and     valid.      Atlantic     Coast 


Line  R.  Co.  v.  Ward,  4  Ala.  App.  374,  58 

So.     677. 

A  stipulation,  in  a  contract  with  a  car- 
rier for  the  transportation  and  delivery 
of  goods,  that  it  and  every  other  carrier 
to  whom  the  same  may  be  delivered  for 
transportation  shall  not  be  liable  for  any 
loss  unless  the  claim  therefor  shall  be 
presented  in  writing  within  90  days  after 
the  date  of  the  receipt,  with  receipt  at- 
tached, is  reasonable.  Broadwood  v. 
Southern  Express  Co.,  41  So.  769,  148 
Ala.  17,  cited  in  note  in  31  L.  R.  A.,  N. 
S.,   1183. 

Action  for  Wrong  Delivery — Effect  of 
§  4S»7,  Code  1907.— It  is  not  a  defense  to 
an  action  against  an  express  company 
for  wrong  delivery  of  a  package  that  the 
claim  for  damages  was  not  presented 
within  90  days,  as  required  by  the  con- 
tract of  shipment,  in  view  of  Code  1907, 
§  42S7.  providing  that  stipulations  in  a 
contract,  forfeiting  a  right  of  action 
thereon  for  failure  to  present  a  claim,  are 
void,  but  that  stipulations  requiring  a 
party  to  give  information  peculiarly  within 
his  knowledge  to  the  other  party  are 
valid.  Southern  Exp.  Co.  v.  Ruth  &  Son, 
5  Ala.  App.  644.  59  So.  538. 
S  103.  Limjution  of  LiabUit]r  as  Ground 

of  Defeitse. 
§  104.  Pleading. 

Plea. — In  an  action  against  a  carrier 
for  failure  to  deliver  leather  received  for 
shipment,  defendant  pleaded  that  plain- 
tiff accepted  a  bill  of  lading  exempting 
defendant  from  liability  for  loss  by  lire 
occurring  while  the  goods  were  in  the 
depot,  awaiting  transit;  that  said  leather 
was  received  and  kept  by  defendant  in 
its  depot,  with  due  care,  for  shipment; 
and  that  before  any  train  passed,  or 
should  have  passed,  in  the  direction  which 
it  should  have  been  shipped,  the  depot 
end  goods  were  burned,  without  defend- 
ant's fault  or  negligence.  Held,  that  the 
plea  was  not  demurrable  for  failure  to 
allege  the  direction  in  which  the  leather 
was  to  have  been  shipped,  or  that  it  was 
contracted  to  be  shipped  in  any  partic- 
ular direction,  or  that  by  the  use  of  rea- 
sonable care  it  might  have  been  shipped 
before  the  breaking  out  of  the  fire. 
Louisville  &  N.  R.  Co.  i^.  Gidley,  24  So. 

753,    119    Ala.    523. 
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Plea   Held  Insufficient— In    an    action 

for  damage  to  fruit  from  delay  in  deliv- 
ery, when  shipped  under  a  contract  lim- 
iting the  carrier's  liability  for  loss  from 
decay  caused  by  the  weather  and  arising 
during  the  ordinary  time  and  method  of 
transportation,  a  plea  alleging  the  lim- 
itation and  that  the  damage  was  caused 
by  decay  or  changes  in  weather  was  bad 
for  failure  to  negative  the  carrier's  neg- 
ligence as  the  proximate  cause  of  the  de- 
cay.    Western    Ry.  of  Alabama  f.  Hart, 

49   So.   371,   160   Ala.   599. 

Replication. — In  an  action  against  a 
carrier  for  loss  of  property,  defendant 
pleaded  a  clause  in  the  contract  provid- 
ing that  no  carrier  or  party  in  posses- 
sion of  the  goods  should  be  responsible 
for  loss  by  fire,  and  set  up  that  the  prop- 
erty was  destroyed  by  fire  occurring  in 
its  depot  without  fault  on  its  part.  The 
replication  averred  that  the  town  where 
the  loss  occurred  had  over  3,000  popula- 
tion having  a  daily  mail  service,  and  that 
he  was  not  notified  of  the  arrival  of  the 
property  within  24  hours,  as  required  by 
law.  Code,  g  4334,  requires  notice  in 
such  a  city  within  24  hours,  in  order  that 
a  company  may  be  relieved  from  its  lia- 
bility as  a  carrier  by  the  storage  of  the 
goods  in  a  warehouse.  Held,  that  the 
replication  was  demurrable  as  neither  de- 
nial nor  confession  and  avoidance  of  the 
plea.  Louisville  &  N.  R.  Co.  v.  Johnson, 
33    So.   661,    135   Ala.   333. 

Variance. — Where  an  action  against  a 
carrier  was  brought  for  breach  of  its 
common-law  liability,  the  fact  that  the 
evidence  showed  a  special  contract  ma- 
terially varying  the  common-law  liabil- 
ity constituted  no  variance.  Louisville, 
etc.,  R.  Co.  V.  Landers,  135  Ala.  504,  33 
So.  482,  484;  Nashville,  etc..  Railway  v. 
Cody,  137  Ala.  597,  34  So.  1003,  1004, 
overruling  Nashville,  etc.,  R.  Co.  v. 
Parker,  133  Ala.  683,  27  So.  333. 

I  lOS.  PresunvtioRB  and  Burden  of 

Proof. 

The  doctrine  that  a  carrier  may  re- 
strict his  liability  by  a  special  contract 
does  not  extend  to  changing  the  rules  as 
to  the  burden  of  proof  of  neghgence. 
Grey  v.  Mobile  Trade  Co.,  55  Ala.  387. 

LosB  Caased  by  Excepted  Perils 
Where  goods  arc  received  in   good  con- 


dition, and  found  to  be  damaged  when 
delivered,  the  burden  of  proof  is  upon 
the  carrier  to  show  that  the  damage 
arose  from  some  excepted  peril.  Mont- 
gomery &  W.  P.  R.  Co.  V.  Moore,  51 
.\la,  394;  Grey  v.  Mobile  Trade  Co.,  35 
Ala.  387;  South,  etc.,  R.  Co.  v.  Henlein, 
52  Ala.  606;  Alabama,  etc.,  R.  Co.  c.  Lit- 
tle, 71  Ala.  611;  Central,  etc.,  R.  Co.  '.'. 
Burton,  165  Ala.  425,  51  So.  643;  East 
Tennessee,  etc.,  R.  Co.  v.  Johnston,  75 
Ala.  596,  597;  Louisville,  etc.,  R.  Co.  v. 
Shepherd  (Ala.),  61  So.  14,  16.  See  note 
in  29  L,  R.  A.,  N.  S.,  665. 

Defendant,  in  an  action  for  injury  to 
goods  while  in  its  possession  as  carrier, 
has  the  burden  of  showing  its  exemption 
from  liability,  under  the  provision  of  the- 
bill  of  lading  that  it  should  not  be  liable 
for  injury  by  robbery,  riots,  and  strikes. 
Louisville  &  N.  R.  Co.  v.  Dunlap,  41  So. 
826,  148  Ala.  23. 

Want  of  Negligence  by  Carrier. — Where 
a  carrier  accepted  goods  for  transporta- 
tion under  a  limited  liability  contract,  the 
burden  was  on  It,  in  an  action  for  in- 
juries to  the  goods,  to  establish,  not  only 
that  the  cause  of  the  loss  was  within  the 
limitation,  but  that  the  loss  and  the  cause 
thereof  were  without  negligence  on  its 
part.  Southern  Ry.  Co.  v.  Levy,  39  So. 
95,  144  Ala.  614;  South,  etc.,  R-  Co.  w. 
Henlein,  53  Ala.  606;  Central,  etc.,  R.  Co. 
V.  Burton,  165  Ala.  425,  51  So.  643;  Louis- 
ville, etc.,  R.  Co.  V.  Shepherd  (Ala.),  61 
So.  14,  16. 

"The  true  Interpretation  of  the  rule  is 
stated  in  Steele  v.  Townsend,  37  Ala. 
247.  'The  correct  view  is,  that  the  loss 
is  not  brought  within  the  exception,  un- 
less it  appears  to  have  occurred  without 
negligence  on  the  part  of  the  carrier;  and 
as  it  is  for  the  carrier  to  bring  himself 
within  the  exception,  he  must  make  at 
Isast  a  prima  facie  case,  showing  that 
the  injury  was  not  caused  by  his  neg- 
lect;' and  we  may  add,  if  the  evidence 
is  in  equipoise,  the  case  is  not  brought 
within  the  exception."  Louisville,  etc., 
R.  Co.  V.  Oden,  80  Ala.  38,  43. 

When  loss  or  damage  to  goods  oc- 
curs while  they  are  in  the  custody  of  the 
carrier,  though  carried  at  "owner's  risk," 
the  carrier  must  make  at  least  a  prima 
facie  showing  that  it  was  not  caused  by 


■jGoogle 


his   negligence.     South,    eic,     R.    Co, 
Wilson,   78   Ala.   587. 

In   an   action   against   a  carrier  to 
cover  for  the  loss  of  goods  received 
der  a    contract    exempting    it    from 
liability  except  negligence,  the  burden  of 
proving  that  the  loss  was  caused  without 
negligence   is  on   the   carrier.     Louisvilli 

&   N.   R.   Co.   V.   Cowherd,  23   So.   793,    120 

Ala.  51,  cited  in  note  in  S9  L.  R.  A.,  N, 

S..   663. 

Where  a  bill  of  lading  contained  an 
express  stipulation  that  the  carrier  was 
"not  accountable  (or  rust  or  breakage," 
held,  that  proof  of  injury  to  the  good; 
by  breakage  made  a  prima  facie  case  o 
negligence  of  the  carrier,  and  that  the 
onus  was  upon  him  to  show  due  care, 
unless  the  nature  of  the  goods  furnished 
evidence  of  itself  that  due  care  and  vig- 
ilance could  not  have  prevented  the  in- 
jury. Steele  v.  Townsend,  37  Ala.  247. 
§  IM.        -  Sufficiencjr  of  Evidence. 

In  a  bill  of  lading  given  by  a  railroad 
company,  an  exception  or  stipulation  ii 
the  words  "taken  at  owner's  risk"  does 
not  change  the  character  of  the  employ- 
ment, but  only  exempts  the  company 
from  its  liability  as  insurer,  and  the  com- 
pany, when  sued  for  a  failure  to  deliver 
the  goods,  was  not  relieved  from  the 
onus  of  making  at  least  a  prima  facie 
showing  that  the  loss  was  not  caused  by 
its  neglect;  and  the  showing  that  the 
transaction  occurred  during  the  war,  and 
that  the  railroad  was  frequently  used  by 
the  military  authorities,  and  there  was 
a  great  want  of  safety  and  certainty  in 
the  transportation  of  freight,  did  not 
make  out  such  prima  facie  case.  Mobile 
&  O.  R.  Co.  V.  Jarboe,  41  Ala.  644. 

A  common  carrier,  which  relies  on  a 
special  contract  exempting  it  from  liabil- 
ity for  the  destruction  by  fire  of  goods 
delivered  to  it  for  transportation,  must 
show,  not  only  that  the  goods  were  so 
destro}~ed,  but  also  that  such  destruction 
was  not  caused  by  any  fault  on  its  part; 
and  the  owner  of  the  goods  is  entitled  to 
recover  where  he  shows  that  they  were 
delivered  to  the  carrier  16  and  40  hours 
before  their  destruction  by  a  lire  in  its 
warehouse,  and  the  carrier  fails  to  show 
either  that  it  could  not  have  forwarded 
them  by  the  use  of  reasonable  diligence 
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before  the  fire,  or  that  it  used  reasonable 
care  to  guard  against  the  tire.  Louis- 
ville 8i  N.  R.  Co.  V.  Touart,  97  Ala.  S14, 
11    So,    756. 

§  107.  -^—  Questions  for  Jury. 
Reasonableness   of   Limitation. — It  is  a 

question  for  the  determination  of  the 
court  whether  a  carrier's  special  contract 
with  a  shipper,  restricting  the  carrier's 
liability  in  other  respects  than  protecting 
the  carrier  against  its  liability  for  its  own 
or  its  servant's  negligence,  is  reasonable. 
South  &  N.  A.  R.  Co.  V.  Henlein,  52  Ala. 
606. 

(1)    CONNECTING   CARRIERS. 
§  lOS.  Duties  in  General. 

A  railroad  company  can  not  be  com- 
pelled to  give  a  bill  of  lading  making  it 
responsiblei  for  freight  beyond  its  line. 
Lotspeich  v.  Central  Railroad  Sl  Banking 
Co..  73  Ala.  306.  cited  in  note  in  31  L.  R. 
A.,  N.  S.,  3,  8,  31. 

§  tOS.  Special  Contracts  for  Through 
Transportation. 
A  common  carrier  receiving  goods  to 
carry,  marked  to  a  destination  beyond  its 
line,  is  bound,  under  an  implied  contract, 
to  carry  and  deliver  at  the  place  named, 
unless  it  liability  be  limited  by  special 
agreement.  Mobile  8l  G.  R.  Co.  v.  Cope- 
land,  63  Ala.  219,  cited  in  note  in  31  L. 
R.  A.,  N.  S.,  5.  • 

An  initial  carrier  which  has  undertaken 
to  transport  cotton  from  one  point  to 
another  over  connecting  lines,  without 
expressly  limiting  its  liability,  is  regarded 
contracting  for  the  safe  delivery  at 
the  point  of  destination.  Alabama  G.  S. 
R.  Co,  V.  Mt.  Vernon  Co.,  84  Ala,  173,  4 
So.  3S6,  cited  in  note  in  31  L.  R.  A.,  N. 
S.,  a,  90. 

An  undertaking  by  a  carrier  to  send  a 
shipment  beyond  the  port  of  destination, 
at  tWe  rates  fixed,  "if  any  boa»  are  going 
through,"  imposes  liability  on  such  car- 
for  a  loss  when  such  shipment  was 
sent  through,  whether  by  its  own  boats 
by  those  of  another  carrier.  Logan 
V.   Mobile  Trade   Co.,  46  Ala.   514,   cited 

L.  R.  A.,  N.  S-,  43. 
S  110.   Delivery  to   Succeeding   Carrier, 
railroad    or    other    common 
goods  consigned  beyond 
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the  terminus  of  its  own  road,  with  the 
agreement  to  deliver  to  a  connecting 
line,  the  contract  of  shipment  imposes 
not  only  the  duty  to  transport  'safely 
over  its  own  road,  but  to  safely  deliver 
to  the  next  connecting  carrier.  The  duty 
assumed,  in  other  words,  is  both  to  safely 
carry  and  to  safely  deliver.  Wells  v. 
Thomas,  73  Amer.  Dec.  338,  note  pp.  236, 
337;  Alabama,  etc.,  R.  Co.  r.  Thomas,  83 
Ala.  343,  3  So.  803.  In  such  case  the.  lia- 
bility of  the  first  road  or  carrier  does  not 
necessarily  terminate  with  the  arrival  of 
the  goods  at  its  own  terminal  depot,  al- 
though its  responsibility  as  carrier  may 
terminate  there,  if  there  is  no  further 
duty  of  carriage,  in  order  to  make  the 
connection  with  the  other  road  over 
which  the  goods  are  to  be  transported. 
It  there  be  any  duty  to  carry  the  goods 
over  an  intermediate  short  line,  connect- 
ing Its  own  terminal  depot  with  the  other 
connecting  road,  in  order  to  complete  the 
act  of  delivery,  its  liability  on  the  inter- 
mediate line  obviously  is  that  of  a  carrier, 
and  not  of  a  forwarder,  especially  if  this 
line  be  a  part  of  its  own  road."  Alabama, 
etc.,  R.  Co.  V.  Thomas,  89  Ala,  234,  7  So. 
762,  783,  cited  in  19  L.  R.  A.,  N.  S.,  1013. 

Where  an  initial  carrier  places  a 
loaded  car  on  the  side  track  of  a  con- 
necting carrier,  without  notice  to  the 
latter,  and  without  any  mark  of  the  name 
and  address  of  the  >:on3ignee,  or  any  way- 
bill or  shipping  directions,  the  connecting 
carrier  is  only  a  bailee  of  the  car,  and 
its  stringent  liability  as  common  carrier 
does  not  attach  until  such  waybill  or  di- 
rections are  given,  or  until  it  is  informed 
to  what  place  the  car  is  to  be  forwarded, 
and  to  whom  delivered,  Ml.  Vernon  Co. 
I'.  Alabama  G.  S.  R.  Co.,  92  Ala.  396.  8 
So.   687. 

Defendant  had  received  a  ear  loaded 
with  cotton  upon  its  side  track,  prepara- 
tory to  shipment  over  its  line,  from  the 
E.  A.  Ry.  Co.,  which  made  the  contract 
for  transportation  with  the  owner.  The 
two  companies  had  made  arrangements 
for  shipping  goods  over  each  other's 
lines,  and  defendant's  agent  had  reported 
the  car  to  the  car  accountant;  but  there 
was  no  evidence  of  any  shipping  direc- 
tions from  the  E.  A.  Ry.  Co.  Held  that, 
though  it  was  customary  for  defendant 
to    receive    such    company's    cars    on    its 
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side  track  for  transportation,  yet  it  will 
not  be  presumed  that  the  former  as- 
sumed the  responsibility  of  a  carrier  be- 
fore knowing  to  whom  and  where  to  ship 
the  cotton.  Alabama  G.  S.  R.  Co.  v. 
Mount  Vernon  Co.,  S4  Ala.  173,  4  So,  356. 

Evidence  that  it  was  customary  for  the 
initial  carrier,  having  no  side  track,  to 
place  loaded  cars  on  the  aide  track  of 
the  connecting  carrier,  and  for  the  latter, 
when  commencing  the  transportation 
over  its  road,  to  take  the  car  from  that 
point,  without  requiring  a  further  deliv- 
ery, falls  short  of  showing  a  custom  by 
which  merely  placing  loaded  cars  on  the 
side  track  devolved  on  the  connecting 
carrier  the  duty  of  immediate  transpor- 
tation, or  constituted  a  complete  delivery, 
before  a  waybill  or  other  shipping  direc- 
tions were  furnished;  and  is  insufficient 
to  charge  the  connecting  carrier  with  lia- 
bility as  a  common  carrier  for  the  de- 
struction of  goods  in  a  car  while  on  the 
side  track,  and  before  receiving  any  di- 
rections as  to  their  shipment.  Mt.  Ver- 
non Co.  V.  Alabama  G.  S.  R.  Co.,  92  Ala. 
29S.   a   So.   687. 

Obeying  InatructionB  of  Shippers.^ 
"The  carrier,  in  undertaking  to  forward 
goods  beyond  the  terminus  of  its  own 
route,  is  bound  to  obey  all  reasonable  in- 
structions of  the  shipper  or  consignor  not 
in  conflict  with  the  terms  of  the  contract 
of  shipment,  and  if  he  disregard  such  in- 
structions, and  the  goods  be  lost  by  rea- 
son of  this  act  of  negligence,  he  will  be 
liable  for  their  value,  although  the  loss 
may  occur  in  the  possession  of  another 
carrier  or  person.  Johnson  v.  Transpor- 
tation Co.,  88  Amer.  Dec.  416.  If,  in  for- 
warding, shipments  are  made  in  a  manner 
prohibited  by  the  sender,  the  carrier  so 
forwarding  is  liable  as  an  insurer  for  the 
safe  delivery  of  the  articles  so  sent." 
AJabama,  etc.,  R.  Co.  v.  Thomas,  89  Ala, 
334.  7  So.  762.  cited  in  note  in  19  L.  R.  A.. 
N,  S-,  1012. 

Notice  of  Iiutructiona  to  CoDaignee  aa 
to  Transshipping. — A  railroad  company 
first  receiving  goods,  which  takes  charge 
of  them  to  be  carried  over  its  own  road 
and  to  be  forwarded  to  a  person  beyond 
its  own  means  of  transportation,  the 
goods  being  directed  to  a  particular  con- 
signee, at  the  place  where  the  goods  are 
first    to    be    delivered    and    transshipped. 
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must  deliver  the  goods  to  such  consignee 
with  notice  of  the  instructions  of  the  con- 
signor to  have  them  forwarded  to  the 
place  of  the:.-  ultimate  destination.  This 
notice  should  be  given  in  a  reasonable 
time  after  ihe  arrival  of  the  goods  at.the 
point  of  reshipment,  and  by  some  agent 
and  servant  of  the  company  particularly 
charged  with  the  performance  of  this 
duty.  Selma  St  M.  R.  Co.  v.  Butts,  43 
Ala.  385,  cited  in  note  in  31  L.  R.  A.,  N. 
S.,  88. 

Carrier  Actutg  aa  Forwarder.— "In  so 
far  as  the  carreer  acts  as  a  mere  forwarder, 
assuming  as  agent  of  the  consignor  to 
have  the  goods  forwarded  by  a  connect- 
ing line,  he  is  liable  only  as  bailee  for  the 
exercise  of  ordinary  care,  or  such  care  as 
persons  of  ordinary  prudence  exercise  in 
reference  to  their  own  property  under 
like  circumstances.  Railroad  Co.  v.  Schu- 
macker,  86  Amer.  Dec.  510;  Hooper  v. 
Wells,  85  Amer.  Dec.  211;  Story.  Bailm. 
§  444."  Alabama,  etc.,  R.  Co.  v.  Thomas, 
89  Ala.  234,  7  So.  762,  cited  in  note  in  IB 
L.  R.  A.,  N.  S..  1013. 
§  111.  Delay  in  Transportation  or  De- 
Delay  Resulting  from  Failnre  to  ffive 
Notice  to  Succeeding  Carrier.— If  a  rail- 
road company,  outside  of  its  regular  con- 
tract, and  without  an  additional  consid- 
eration, undertakes  to  deliver  a  car  on 
the  line  of  another  road,  and  it  is  the  cus- 
toin  in  such  cases  to  notify  the  other  road 
of  the  delivery  of  the  car,  its  destination, 
and  name  of  the  consignee,  and  it  faijs  to 
give  such  notice,  the  company  is  liable 
for  delay  in  transportation  resulting  from 
failure  to  give  the  notice.  Melbourne  V. 
Louisville  &  N.  R.  Co.,  88  Ala.  443,  e  So. 
762.  cited  in  note  in  31  L.  R.  A.,  N.  S..  44, 

SB,  es. 

§    lia.  Loss  of  or  Injury  to  Goods. 
§  lis    (1)  Liability  in  General. 

Where  parts  of  a  continuous  line  of 
transportation  are  owned  by  different 
riers,  between  whom  no  connection  e> 
in  the  absence  of  a  special  contract  each 
is  liable  only  for  injuries  occurring  on  his 
portion  of  the  line,  Montgomery  &  W. 
P.  Ry.  Co.  V.  Moore,  51  Ala.  394,  cited  in 
note  in  31  L.  R.  A.,  N.  S.,  8.  94,  97;  Ells- 


worth *.  Tartt,  aa  Ala.  733;  Lotspeich  v. 
Central  R.,  etc.,  Co.,  73  Ala.  306. 

Before  the  enactment  of  Act  June  89, 
1906,  c.  3591,  5  1.  34  Stat.  595  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1166),  and  Code  Ala. 
907,  §  5546,  in  effect  making  the  initial 
arrier  responsible  for  any  loss  or  injury 
aused  by  any  carrier  to  which  the  prop- 
erty is  delivered,  or  over  whose  line  it 
passes,  each  of  several  connecting  carriers 
responsible  only  for  loss  occurring 
ts  own  line.  Central  of  Georgia  Ry. 
Co.  V.  Chicago  Varnish  Co..  53  So.  832, 
169  Ala.  387,  cited  in  note  in  31  L.  R.  A., 
N.  S.,  62,  69.  70.  71.  108. 

What  Law  QovemB.— The  liability  of 
the  several  connecting  carriers  with  re- 
spect to  loss  of  freight  en  route  are  to  be 
determined  by  the  law  as  it  was  when  the 
contract  of  shipment  was  made.  Central 
of  Georgia  Ry.  Co.  v.  Chicago  Varnish 
Co.,  53  So.  832,  169  Ala.  287,  cited  in  note 
in  31  L.  R.  A.,  N,  S..  62,  89,  70,  71,  108. 

§  lis  (S)  Effect  of  Agreeraentt  between 
Connecting  Lines  and  Joint  Liability. 

Defendant  was  the  only  express  com- 
pany in  B.,  and  received  goods  from  an- 
other company,  with  which  it  had  a  mile- 
age agreement,  in  either  of  Iwo  ways,  one 
of  which,  being  longer  than  the  other, 
was  of  benefit  to  defendant,  and  for  this 
purpose  it  sent  labels  to  its  customers  di- 
recting goods  to  be  expressed  the  longer 
way,  and  to  plaintiff,  a  large  patron,  it 
gave  a  letter  addressed  to  the  other  com- 
pany directing  the  shipments  to  him  over 
the  longer  route.  A  consignor  delivered 
goods  to  the  other  company  consigned  to 
plaintiff  which  he  never  received,  and  he 
sued  defendant  for  the  loss.  Held  not  to 
show  any  partnership  between  the  two 
companies  so  as  to  charge  defendant  with 
the  loss,  in  the  absence  of  a  showing  that 
the  goods  were  delivered  to  it.  Southern 
Exp.  Co.  V.  Saks,  160  Ala.  621,  49  So.  392, 
cited  in  note  in  31  L.  R.  A.,  N.  S..  49,  94, 
9T,  105. 

Held,  also,  that  facts  did  not  show  that 
defendant  had  made  the  other  company 
its  agent  so  as  to  render  defendant  liable, 
in  the  absence  of  evidence  that  it  had  re< 
ceived  the  goods.  Southern  Exp.  Co.  v. 
Saks,  160  Ala.  621,  4B  So.  393,  cited  in 
note  in  31  U  R.  A.,  N.  S.,  49,  B4,  B7,  105. 
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Evidence  Held  to  Show  ABcncy.— 
When  two  carriers  connect  at  a  point 
from  which  the  one  is  accustomed  to  re- 
ceive, for  the  purpose  of  completing  trans- 
portation, goods  carried  by  the  other  and 
destined  to  points  on  its  line — the  goods 
in  question  being  thus  received — ^and  the 
only  evidence  of  their  relation  to  each 
other  is  that  they  do  not  pro  rate  freight. 
the  one  carrier  will  be  held  to  be  the 
agent  of  the  other  carrier,  and  of  the  con- 
signor and  consignee,  for  the  trans- 
portation of  the  goods  to  their  destina- 
tion. Southern  Exp.  Co.  v.  Hess,  53  Ala. 
19,  cited  in  note  in  31  L.  R.  A..  N.  S.,  106. 
107. 
§  113  (3)  Liability  of  Initial  Carrier. 

Liability  under  Bill  of  Lading  for  De- 
livery Beyond  Route. — Where  a  common 
carrier  gives  a  bill  of  lading  for  goods  to 
be  delivered  beyond  its  route,  and  does 
not  by  express  agreement  limit  its  liabil- 
ity to  loss  or  injury  suffered  on  its  own 
line,  it  thereby  binds  itself  for  the  safe 
delivery  of  the  goods  at  destination,  and 
is  liable  for  injuries  to  the  goods,  whether 
on  its  own  line  or  that  of  a  connecting 
carrier.  Southern  Ry.  Co.  v.  Levy,  39  So. 
95.  144  Ala.  614;  Mobile,  etc.,  R.  Co.  v. 
Copeland,  63  Ala.  219,  222;  Jones  v.  Cin- 
cinnati, etc.,  R.  Co.,  89  Ala.  3T6,  8  So.  61, 
62.  See  note  in  31  L.  R.  A.,  N.  S.,  5, 
66,  77. 

Liability  after  Termination  of  Connect- 
ing Carriera  Liability.— The  Carmack 
amendment,  providing  that  the  initial  car- 
rier receiving  an  interstate  shipment  shall 
be  liable  to  the  lawful  holder  of  the  bi,ll  of 
lading  for  any  loss  caused  by  a  connecting 
carrier,  does  not  make  the  initial  carrier 
liable,  where  the  connecting  carrier's  lia- 
bility as  a  carrier  has  ceased.  Louisville, 
etc.,  R.  Co.  c  Brewer  (Ala.),  63  So.  698. 

An  initial  carrier  is  responsible  alone 
for  lota  of  goods  by  it  as  such.  Gulf  Com- 
press Co.  V.  Jones  Cotton  Co.,  47  So.  251, 
15T  Ala.  32. 

S     lis    (4)   Liability  of   Intermediate  or 
Last  Carrier. 

See,  also,  ante.  "Special  Contracts  for 
Through  Transportation,"  |  109. 

In  the  absence  of  special  contract  or 
the  existence  of  a  relation  of  partnership 
or  agency  between  an  initial  and  a  con- 


necting carrier,  a  connecting  carrier  is  lia- 
ble only  for  loss  or  damage  occurring  on 
its  own  line.  Southern  Exp.  Co.  v.  Saks, 
160  Ala.  621,  49  So.  392;  Montgomery. 
etc.,  R,  Co.  V.  Moore,  51  Ala.  394;  Ells- 
worth V.  Tartt,  26  Ala.  733:  Kansas,  etc., 
R.  Co.  1'.  Foster,  134  Ala.  244,  32  So.  T73. 
See  note  in  31  L.  R.  A..  N.  S.,  49,  94,  97. 
105. 

When  parts  of  a  contindous  tine  or 
route  of  transportation  are  owned  by  dif- 
ferent carriers,  between  whom  no  con- 
nection is  shown  to  exist,  each  carrier  is 
liable,  in  the  absence  of  a  special  contract, 
only  for  losses  and  injuries  occurring  on 
his  own  particular  portion  of  the  route. 
Montgomery  &  W.  P.  R.  Co.  v.  Moore,  51 
Ala.  394.  cited  in  note  in  31  L.  R.  A.,  N. 
S.,  8,  94,  97. 

When  a  carrier  receiving  goods  for 
carriage  to  their  destination  makes  ar- 
rangements with  another  carrier  to  trans- 
port them  over  its  line,  and  deliver  them 
to  the  next  succeeding  carrier,  such  in- 
termediate carrier's  liability  begins  with 
the  receipt  of  the  goods,  and  ends  with 
their  delivery  to  the  next  carrier.  Ala- 
bama G.  S,  R.  Co.  V.  Mount  Vernon 
Co..  84  Ala.   173,  4   So.  356. 

Failure  to  Get  Waybill  as  Affecting 
Duty  to  Safely  Transport— That  a  car- 
rier, receiving  goods  from  a  connecting 
line,  failed  to  get  a  waybill  or  other  in- 
formation as  to  whom  the  goods  were 
consigned,  whether  through  its  own 
negligence  or  not  would  not  relieve  it 
from  the  duty  to  safely  transport  the 
goods,  where  the  owner  did  not  pro- 
vent  it  from  obtaining  the  waybill  or 
information.  Western  Ry.  of  Alabama 
f.   Hart,   49   So.   371,   160  Ala.   599. 

Duty  of  Coimecting  Carrier  as  to  In- 
forming Itself  Whether  Car  Properly 
Loaded. — Where  goods  are  improperly 
loaded  in  a  closed  car,  which  comes 
from  the  initial  carrier  to  a  connecting 
carrier  with  its  doors  closed,  the  im- 
proper loading  is  not  "apparent"  to  the 
connecting  carrier,  nor  need  it  open  the 
car  to  see  whether  the  loading  was 
properly  done,  McCarthy  v.  Louisville 
&  N.  R.   Co.,  102  Ala.   193,  1*   So.  370. 

Contributory  Negligence  of  Shipper 
as  Defense,^ — In  an  action  against  a  con- 
necting    carrier    for     injuries     to     goods, 
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contributory  negligence  of  the  shipper 
in  loading  the  goods  on  the  car  of  the 
initial  carrier  was  no  defense.  Walter 
V.    Alabama    Great    Southern    R.    Co.,    39 

So.  87,   142  Ala.  474. 

§   113.   Carrier   as    Forwarder   or    Ware- 
houseman. 

Effect  on  Liability  of  Initial  Carrier. — 
An  initial  carrier  is  not  liable  as  a  car- 
rier for  an  interstate  shipment  over  lines 
of  connecting  carriers,  where  the  goods 
were  held  at  their  destination  by  the  last 
carrier  as  a  warehouseman,  after  a  rea- 
sonable time  for  their  removal  had 
elapsed  subsequent  to  the  mailing  of  the 
notice  of  their  arrival,  in  accordance 
with  the  requirements  of  Code  1907,  § 
6137.  Louisville,  etc.,  R.  Co.  v.  Brewer 
(Ala.),  62  So.  698. 
§  114.  Limitation  of  Liability. 
§  114  (1)  Power  to  Limit  Liability  to 
Carrier'a  Own  Line. 

Liabilities  Imposed  by  Interstate  Com- 
merce Act. — A  carrier  may  not  by  con- 
tract limit  the  liabilities  imposed  on  it 
by  Interstate  Commerce  Act  (Act  Feb. 
4,  1887,  c.  104,  24  Stat.  386  [U.  S,  Comp. 
St.  1901.  p.  3169])  §  20,  as  amended  by 
Act  June  29,  1906,"  c.  3591.  §  7,  34  Stat. 
593  (U.  S.  Comp.  St.  Supp.  1909,  p.  1163), 
making  the  initial  carrier  of  an  interstate 
shipment  liable  tor  any  loss  or  injury 
thereto  caused  by  any  coni)ecting  carrier, 
because  of  the  rate  charged  for  the 
transportation.  Central  of  Georgia  Ry. 
Co.  V.  Sims,  53  So.  826,  169  Ala.  895,  cited 
in  note  in  31  L.  R.  A.,  N.  S.,  28,  70,  71. 
§  114  (S)  Requiutes  and  Validity  of  Con- 
tract. 

Consideration. — A  limitation  of  liabil- 
ity of  an  initial  carrier  for  injuries  to  a 
shipment  of  lumber  to  those  occurring  on 
its  line  requires  no  other  consideration 
than  the  shipment  itself.  McNeill  v.  At- 
lantic Coast  Line  R.  Co,,  49  So.  797,  161 
Ala.  319. 

Assent. — Where  a  shipper  of  goods 
over  the  lines  of  connecting  carriers 
does  not  receive  a  bill  of  lading  from  the 
initial  carrier  limiting  its  common-law 
liability  contemporaneously  with  the  de- 
livery of  the  goods  to  such  carrier,  the 
carrier  assumes  a  common-law  liability. 
Southern  Ry.  Co.  v.  Levy,  39  So.  95,  144 


Ala.  614,  cited  in  note  in  31   L.   R.  A.,   N. 
S.,  5,  66,  77. 

Defendant's  railroad  line  connected  at 
P.  with  a  line  of  steamers  for  Liverpool. 
PlaintifTs  agent,  desiring  to  ship  100 
bales  of  cotton  for  plaintiff,  applied  to  de- 
fendant railroad  company  for  a  rate  for 
such  amount  to  be  shipped  on  a  specified 
date  by  a  specified  steamer.  Defendant, 
before  answering,  ascertained  whether 
the  steamship  company  would  accept  the 
cotton  for  that  steamer,  and,  being  in- 
formed that  it  would,  named  the  rate, 
and  agreed  by  telegraph  to  ship  the  col- 
ton  on  that  date  by  the  steamer  named. 
Defendant  company  transported  the  cot- 
ton to  the  dock,  and  tendered  the  same 
to  the  steamship  company,  but  the  mas- 
ter refused  it,  under  an  alleged  custom 
authorizing  him  to  say  what  freight  he 
would  take  or  refuse  on  any  particular 
trip,  and  the  cotton  was  thereafter 
shipped  on  a  different  vessel,  to  plaintiff's 
damage.  Held,  that  defendant  railroad 
company  was  liable  for  breach  of  con-  . 
tract,  notwithstanding  the  issuance  of  a 
bill  of  lading,  providing  that  it  should 
only  be  liable  for  damages  occurring  to 
freight  while  on  its  own  line,  and  that  its 
liability  as  a  common  carrier  ceased  on 
tendering  the  freight  to  its  connecting 
carrier,  etc.  Louisville,  etc.,  R.  Co.  *. 
Williams,  S  Ala.  App.  615,  56  So.  865. 

"The  fact  that  appellee,  before  the  Salt- 
marsh  reached  Pensacola,  made  a  special 
arrangement  with  appellant  for  the  ship- 
ment  of  the  cotton  by  that  steamer  on 
her  return  to  Liverpool  in  June,  and  the 
fact  that  the  booking  agent  in  Montgom- 
ery did  not  make  the  contract  on  behalf 
of  appellant  until  he  had  received  special 
authorization  so  to  do  from  the  foreign 
freight  agent  of  appellant  in  Louisville, 
Ky.,  and  that  the  foreign  freight  agent  in 
Louisville  made  a  special  arrangement 
with  the  general  agents  of  the  Sallmarsh 
in  New  York  for  the  shipment  to  be  made 
on  that  particular  trip,  preclude  us  from 
holding  that  the  mere  reception  of  an 
unread  bill  of  lading,  issued  in  accord- 
ance with  custom,  by  appellant  upon  the 
delivery  of  the  cotton  at  Pensacola  was 
intended  by  any  of  the  parties  to  in  any 
way  alter  the  contract  which  had  previ- 
ously been  made.  Appellee  had  no  con- 
tract with  the  Saltmarsh  for  the  shipment 
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of  the  cotton.  Appellant  did  have  a 
valid  coTilract  with  that  steamer  for  its 
shipntenl.  and,  having  failed  to  require 
the  Saltmarsh  to  carry  out  its  contract 
with  it.  appellant  is  not  only  legally  but 
morally  responsible  to  appellee  for  the 
damages  resulting  to  him  from  the 
breach  of  the  contract."  Louisville,  etc., 
R.  Co,  V.  Williams,  5  Ala.  App.  615,  56 
So.  865,  867. 

g  11«  (3)  Operation  and  Effect  of  Limi- 
tation. 

Where  plaintiff  shipped  household 
goods  over  a  route  consisting  of  several 
connecting  carriers,  under  a  bill  of  lading 
limiting  the  liability  of  each  to  negli- 
gence occurring  on  its  own  line,  the  dis- 
charging or  delivering  carrier  was  only 
liable  for  injuries  to  the  property  oc- 
curring on  its  line,  or  while  the  goods 
were  in  its  possession.  Walter  v.  Ala- 
bama Great  Southern  R.  Co.,  39  So.  87, 
142  Ala.  474,  cited  in  note  in  31  L.  R.  A.. 
N.  S.,  e.  94. 

Discharge  of  Duty  of  Initial  Carrier.— 
Where  a  bill  of  lading  limited  the  car- 
rier's liability  to  its  own  line,  and  re- 
quired delivery  to  another  carrier  on  the 
route  to  destination,  if  the  destination 
was  not  on  the  initial  carrier's  own  line, 
such  carrier's  duty  might  be  discharged 
by  delivery  to  the  connecting  carrier  des- 
ignated in  the  bill,  or,  if  none  be  desig- 
nated and  there  were  several,  by  a  deliv- 
ery to  a  proper  connecting  carrier  on  the 
route  "in  the  usual  and  customary  way." 
Southern  Ry.  Co.  v.  Goldstein  Bros..  41 
So.  173,  146  Ala.  386,  cited  in  note  in  31 
L.  R.  A.,  N.  S.,  78. 

g  114  (4)  Right  of  Subsequent  Carrier  to 
Benefit  of  Limitation  hy  First  Car- 
rier, 

Where  the  shipper  of  a  carload  of 
mules  signs  a  special  contract,  which 
purports  on  its  face  to  be  made  with  the 
initial  carrier  "and  its  connecting  lines," 
releasing  the  carriers  from  liability  for 
any  damage  not  caused  by  their  negli- 
gence, and  providing  that  its  terms  shall 
inure  to  the  benefit  of  connecting  lines 
unless  they  stipulate  otherwise,  a  con- 
necting carrier  which  receives  and  trans- 
ports the  mules  in  the  same  car,  under 
this  contract,  is  entitled  to  the  benefit  of 
its   exemptions,  notwithstanding   no   rate 


for  the  entire  distance  is  fixed  by  it. 
Western  Railway  v.  Harwell.  91  Ala,  340, 
8  So.  649,  cited  in  note  in  18  L.  R.  A„  N. 

S.,  91. 

§  118. Pleading. 

Complaint — Form  Prescribed  by  Stat- 
ute.— A  complaint  against  a  common  car- 
rier, alleging  that  plaintiff  claimed  of  de- 
fendant $1,000  for  loss  and  injury  to 
goods  delivered  to  a  connecting  carrier, 
operating  with  defendant  a  through 
route  to  destination;  that  defendant  did 
not  deliver  the  goods  to  plaintiff,  who 
was  consignee,  in  good  and  proper  con- 
dition, or  in  the  condition  they  were  in 
when  received  by  it;  and  that  such  goods, 
when  delivered  to  plaintiff,  were  badly 
broken,  injured,  and  damaged,  and  a 
large  part  thereof  wholly  unfit  for  use, 
etc. — was  substantially  in  the  form  pre- 
scribed by  Code  1896,  p.  946,  No.  19,  and 
was  not,  therefore,  demurrable.  Walter 
V.  Alabama  Great  Southern  R,  Co,,  39  So, 

BT,    142  Ala.   474. 

Pleas, — Two  counts  in  a  complaint 
charged  the  failure  to  deliver  a  car  load 
of  lumber  shipped  over  the  carrier's  line, 
and  another  count  charged  failure  to  de- 
liver within  a  reasonatile  time.  Defend- 
ant in  a  special  plea  alleged  that  the  lum- 
ber was  shipped  to  a  place  not  on  its  line, 
that  it  was  agreed  between  the  parties 
that  defendant's  liability  should  cease  on 
delivery  of  the  lumber  to  a  connecting 
carrier,  which  it  did  to  a  carrier  specified, 
and  that  the  shipment  sustained  no  dam- 
ages while  in  possession  of  defendant 
Held,  that  the  plea  was  not  demurrable 
for  failure  to  show  that  the  connecting 
carrier  carried  the  lumber  to  its  destina- 
tion, or  that  defendant  was  notified  of  the 
delivery  of  the  lumber  to  the  connecting 
carrier  or  of  its  arrival,  as  no  duties  of 
that  kind  were  specified  in  the  contract 
alleged.  McNeill  v.  Atlantic,  etc.,  R.  Co., 
161  Ala.  319,  49  So.  797,  cited  in  note  in 
31  L.  R.  A..  N.  S.,  67,  7S. 

Where,  in  an  action  against  the  deliv- 
ering carrier  for  injuries  to  goods,  de- 
fendant specialty  pleaded  that  the  goods 
were  delivered  to  a  transportation  com- 
pany in  B.  for  transportation  to  M.,  and 
that  the  receiving  carrier  issued  its  bill 
of  lading  for  goods,  stipulating  for  ex- 
emption  from  liability  for  fire,  and  that 


■jGoogle 


i  115-116  (1) 


the  property  was  damaged  or  destroyed 
by  fire  through  no  fault  or  negligence  on 
defendant's  part,  such  plea  was  not  de- 
murrable for  failure  to  allege  the  receipt 
of  the  bill  of  lading  by  the  shipper  prior 
to,  or  contemporaneous  with,  the  receipt 
of  the  goods  by  the  carrier;  such  contem- 
poraneous delivery  of  the  bill  of  lading 
being  presumed,  in  the  absence  of  an 
allegation  to  the  contrary  in  a  replica- 
tion to  the  plea.  Southern  Ry.  Co.  *. 
Levy,  39  So.  95,  144  Ala.  614,  cited  in 
note  in  31  L.  R.  A.,  N.  S.,  5,  66,  77. 

Same — Setting  Out  Contract. — A  car- 
rier was  charged  in  one  count  in  the 
complaint  with  a  failure  to  deliver  a  car 
load  of  lumber  shipped  by  plaintiff,  and 
in  another  count  was  charged  with  a 
failure  to  deliver  within  a  reasonable 
time.  Defendant  alleged  that  the  ship- 
ment was  to  a  point  not  on  its  line,  and 
that  it  was  agreed  in  a  contract  of  ship- 
ment that  defendant's  liability  should 
cease  when  it  delivered  the  lumber  to  the 
connecting  carrier,  and  that  it  so  deliv- 
ered the  lumber  to  the  connecting  car- 
rier. Held,  that  defendant's  plea  was  not 
demurrable  for  failure  to  attach  as  an 
exhibit  or  set  out  the  specific  contract 
of  shipment  alleged,  as  the  contract  was 
not  alleged  to  be  in  writing,  and  it  was 
not  necessary  for  the  contract  to  be  in 
writing.  McNeill  v.  Atlantic,  etc.,  R.  Co., 
49  So.  797,  161  Ala.  319,  cited  in  note  in 
31  L.  R.  A..  N.  S.,  67,  75. 

Double  Plea.— Where,  in  an  action 
against  a  carrier  (or  injuries  to  goods, 
one  of  defendant's  pleas  raised  an  issue 
of  contributory  negligence,  and  also  de- 
nied that  the  goods  were  damaged  while 
in  defendant's  possession,  and  that  it  was 
onjy  liable  under  the  bill  of  lading  for 
injuries  occurring  while  the  goods  were 
in  its  possession,  defendant  was  bound 
to  sustain  the  truth  of  both  such  de- 
fenses. Walter  V.  Alabama  Great  South- 
ern R.  Co.,  39  So.  B7,  142  Ala.  474. 

Replication — Waiver  of  Stipulation^ 
In  an  action  against  a  terminal  carrier  for 
loss  of  goods,  the  carrier  pleaded  the  fail- 
ure of  the  consignee  to  give  notice  of 
damage  within  90  days,  as  stipulated  in 
the  contract  of  carriage.  A  replication 
alleged  that  within  90  days  after  the  date 
of  the  shipment  the  consignee  called  at 


the  pffice  of  defendant  and  made  in- 
quiry for  the  goods,  and  was  advised  that 
the  goods  had  not  arrived;  that  he  there- 
upon telegraphed  to  the  shipper  request- 
ing that  the  initial  carrier  trace  them; 
that  the  shipper,  with  the  sanction  of  the 
agent  of  the  initial  carrier  and  within  90 
days  after  the  date  of  the  shipment,  wrote 
to  the  initial  carrier's  ofHce  of  the  non- 
delivery of  the  goods  and  inclosed  a  copy 
of  the  receipt;  and  that  within  90  days 
after  the  shipment  the  initial  carrier  was 
advised  of  the  nondelivery  of  the  goodi, 
whereupon  it  began  an  investigation  for 
the  recovery  thereof  and  waived  the  pro- 
vision in  the  contract  requiring  a  claim 
for  the  goods  to  be  made  in  writing. 
Held,  that  the  replication  did  not  show 
a  waiver  of  the  stipulation  by  the  termi- 
nal carrier.  Broadwood  v.  Southern  Ex- 
press Co.,  41  So.  769,  148  Ala.  17,  cited  in 
note   in  31   L.  R.  A.,   N.  S,,  1183. 

Hatters  Provable  under  General  Issue. 
— In  an  action  against  a  connecting  car- 
rier for  delay,  defendant  was  entitled  to 
prove,  under  a  plea  of  general  issue,  that 
whatever  dejay  there  was,  was  caused  by 
the  initial  carrier,  with  which  the  con- 
tract of  shipment  was  made;  and  that 
there  was  no  delay  in  transportation  or 
delivery  on  defendant's  part.  Central, 
etc.,  R.  Co.  V.  Strickland- Metcalf  Grocery 
Co.,  4  Ala.  App.  372,  5»£o.  67B. 

Variance. — Where  the  complaint,  in  an 
action  against  an  intermediate  carrier,  al- 
leges that  it  contracted  to  carry  goods  to 
their  destination,  and  the  proof  shows 
that  the  initial  carrier  contracted  to  carry 
them  there,  and  made  arrangements  with 
the  intermediate  carrier  to  carry  them  to 
the  end  of  its  line  only,  there  is  a  fatal 
variance.  Alabama  G.  S.  R.  Co.  v.  Ut. 
Vernon  Co..  84  Ala.  173,  4  So.  356. 
g  116. Evidence. 

See,  also,  post,  "Evidence,"  g  145. 
§   lis    (1)    Presumptions  and   Burden  of 
Proof. 

Under  the  presumption  that  a  fact,  con- 
tinuous in  its  nature,  continues  to  exist 
until  the  contrary  is  shown,  it  is  pre- 
sumed, as  against  a  connecting  carrier, 
that  the  goods  were  received  in  the  same 
order  as  when  received  by  the  initial  car- 
rier; but  such  presumption  does  not  af- 
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feet  the  liability  of  the  latter,  and  when 
loss  is  shown  the  burden  is  upon  tlie  ini- 
tial carriers,  or  any  subsequent  carrier 
shown  to  have  had  possession  of  the 
goods,  to  prove  that  they  were  not  lost 
while  In  its  possession,  it  they  are  sued 
for  such  loss.  Central  of  Georgia  Ry. 
Co.  V.  Chicago  Varnish  Co.,  53  So.  S32, 
169  Ala.  287. 

Suit  against  Initial  Carrier— Delivery  to 
Connecting  Line.— In  an  action  for  fail- 
ure to  deliver  goods  at  their  destination 
on  a  connecting  line,  for  which  goods  de- 
fendant railroad  company  issued  a  bill 
of  lading,  limiting  its  liability  to  dam- 
ages occurring  while  the  goods  were  un- 
der its  control,  it  is  proper  to  refuse  to 
direct  a  verdict  tor  defendant  where  the 
evidence  fails  to  show  that  the  goods 
were  delivered  safely  to  the  connecting 
line.  Georgia  Pac.  Ry.  Co.  *.  Hughart,  BO 
Ala.  36,  8  So.  63;  Louisville,  etc.,  R.  Co. 
V.  Jones,  lOO  Ala.  263,  14  So.  114. 

Condition  of  Goods  on  Dcliyery  to  Con- 
necting Line. — Where  goods  are  deliv- 
ered to  a  carrier  for  transportation  to  a 
point  beyond  its  own  line  under  a  through 
bill  of  lading,  which  stipulates  against  lia- 
bility for  injury  beyond  its  own  line,  and 
the  goods  are  in  a  damaged  condition 
when  delivered  by  the  connecting  car- 
rier to  the  consignee,  the  presumption  is 
that  the  receivi%  carrier  delivered  them 
to  the  connecting  carrier  in  good  condi- 
tion, and  the  presumption  must  be  over- 
come before  the  consignor  c 
for  such  damage  from  the  receiving 
rier.  .  Louisville  &  N.  R.  Co.  v,  J( 
100  Ala.  263,  14  So.  114,  cited  in  noi 
31  L.  R.  A.,  N.  S.,  110. 

Action  against  Last  Carrier — Damage 
to  Goods.^Where  there  is  a  partial  de- 
livery of  a  consignment  by  the  last  car- 
rier, and  that  carrier  is  sued,  the  pre- 
sumption of  receipt  by  it  of  the  goods  ir 
the  same  condition  as  when  delivered  tc 
the  initial  carrier  exists  and  casts  on  thf 
defendant  the  burden  of  exculpating  it- 
self by  showing  that  the  loss  or  damage 
did  not  occur  while  the  goods  were  in  it) 
custody.  Southern  Exp.  Co.  v.  Saks,  IGC 
Ala.  621,  49  So.  398;  Southern  Exp,  Co. 
V.  Hess,  53  Ala.  19;  Montgomery,  etc., 
R.  Co.  V.  Culver,  75  Ala.  587:  Cooper  v. 
Georgia  Pac.   R.   Co.,  93  Ala.  329,  9   So. 


159;  Louisville,  etc.,  R.  Co.  v.  Jones,  lOft 
Ala.  263,  14  So.  114.     See  note  in  31  L. 

R.   A.,   N.    S.,  49,  94,  97,    105. 

Where  the  contract  of  the  last  of  a  line 
of  connecting  express  companies,  which 
has  made  only  a  partial  delivery  of  goods, 
is  such  that  tt  is  liable  only"  for  losses 
occurring  on  its  own,  and  not  on  con- 
necting lines,  and  there  is  any  evidence 
of  the  delivery  of  the  goods  lo  it,  and 
•hat  the  loss  could  have  occurred  while 
they  were  in  its  custody,  it  must  account 
for  the  loss.  Southern  Exp.  Co,  v.  Hess, 
53  AJa.  19, 

Where,  in  a  suit  against  a  connecting 
carrier  for  injuries  to  goods,  there  was 
evidence  that  the  defendant  was  the  dis- 
charging or  delivering  carrier,  and  that 
the  goods  were  received  in  a  damaged 
condition,  though  delivered  for  shiptnent 
in  good  condition,  the  burden  was  on  the 
defendant  to  show  that  the  goods  were 
not  injured  while  in  its  possession, 
but  were  delivered  in  the  same  condition 
they  were  received  from  its  connecting 
carrier,  though  the  shipment  was  made 
under  a  contract  limiting  the  liability  of 
each  carrier  to  injuries  occurring  on  its 
own  line.  Walter  v.  Alabama  Great 
Southern  R.  Co.,  39  So.  87,  143  Ala.  474, 
cited  in  note  in  31  L.  R.  A.,  N.  S.,  894. 

Receipt  of  Goods. — In  an  action  against 
the  last  carrier  for  loss  of  or  damage  to 
goods,  the  burden  of  proof  is  on  the  plain- 
tiff to  establish  ihc  receipt  of  the  goods 
by  the  defendant,  unless  some  relation  of 
agency  or  partnership  or  some  special 
contract  affects  the  status.  Southern 
Exp.  Co.  V.  Saks,  IfiO  AJa.  631.  49  So.  398. 
cited  in  note  in  31  L.  R.  A.,  N.  S..  49.  94. 
97,  105. 
§  lie  (3)  Admissibility  of  Evidence. 

Bill  of  Lading  CKven  by  Initial  Carrier. 
— Where  one  of  two  connecting  carriers 
has  delivered  to  the  other,  at  the  point 
of  connection,  goods  to  be  delivered  at  a 
point  on  the  latter's  line,  the  bill  of  lad- 
ing given  the  consignor  by  the  first  com- 
pany is  admissible  in  evidence,  as  against 
the  second  company,  for  the  purpose  of 
showing  the  goods  delivered,  their  condi- 
tion at  the  time  of  delivery,  and  the  terms 
of  the  shipment.  Southern  Exp.  Co.  v. 
Hess,  53  Ala.  19,  cited  in  note  in  31  L. 
,  R.  A..   N.  S.,  lOa,  107. 
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g   117.  Trial. 

InBtntctions. — Where  a  connecting  car- 
rier was  only  liable  for  injuries  to  goods 
occurring  on  its  own  line,  a  requested  in- 
struction that  plaintiff  was  entitled  to 
recover,  unless  defendant  delivered  the 
goods  to  another  connecting  carrier  and 
ceased  from  that  time  to  exercise  all  ju- 
risdiction and  control  over  the  goods  be- 
fore delivery  of  the  same  plaintiff,  was 
properly  refused,  as  pretermitting  any 
inquiry  as  to  whether  the  injury  to  the 
goods  occurred  on  defendant's  line,  or 
while  in  defendant's  possession  as  a  car- 
rier. Walter  v.  Alabama  Great  Southern 
R.  Co.,  39  So.  87.  143  Ala.  4H. 

(J)    CHARGES  AND  LIENS. 
g  lis.  Rates  of  Freight. 

Contract  for  Special  Rate  to  Industrial 
Enterprise. — Where  a  consignee  knew 
that  defendant  was  giving  special  freight 
rates  of  50. cents  per  ton  on  coal  to  other 
industrial  enterprises  in  a  town  to  which 
plaintiff  contracted  for  the  shipment  of 
coal  at  such  rate  with  defendant's  agent, 
the  fact  that  plaintiff  also  knew  that  the 
general  tariff  rate  on  coal  for  such  haul 
was  70  cents  per  ton  did  not  justify  the 
defendant  in  charging  the  70-cent  rate  of 
coal  shipped  under  plaintiff's  contracts. 
Southern  Ry.  Co.  v.  Anniston  Foundry  & 
Machine  Co.,  33  So.  ST4,  133  Ala.  315. 

Recovery  of  Excess  Due  in  Case  of  Un- 
derpayment— Interstate  Shipment— Under 
the  interstate  commerce  law,  providing 
for  the  publication  of  freight  rates, 
mistakes  of  the  agents  of  those  engaged 
in  interstate  commerce  wili  not  preclude 
the  carrier  from  collecting  the  excess  due 
in  case  of  underpayment,  or  the  shipper 
or  consignee  from  collecting  an  overpay- 
ment. Louisville,  etc.,  R,  Co.  v.  McMul- 
lan,  3  Ala.  App.  662,  59  So  6S3. 

The  rule  that,  where  a  creditor,  with 
full  knowledge  of  the  facts,  accepts  li 
than  the  amount  due  from  his  debtor,  he 
thereafter  precluded  from  collecting  the 
excess,  did  not  preclude  the  carrier  from 
collecting  a  balance  due  it.  Louisville, 
etc.,  R.  Co.  V.  McMullan,  5  Ala.  App.  663, 
59   So.   683. 

Rate  for  Local  Freight— The  court  ad- 
heres to  its  decision  in  Harrell  v.  Mobile, 
etc.,  R.  Co.,  59  Ala,  321,  335   that  the  sec- 
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of  the  act  of  April  19th,  1873, 
which  provides  that  railroad  companies 
"may  for  the  transportation  of  local 
freight,  demand  and  receive  not  exceeding 
fifty  per  cent  more  than  the  rate  charged 
for  the  transportation  of  the  same  de- 
scription of  freight,  over  the  whole  line 
s  road,"  does  not  authcrize  the  addi- 
of  fifty  per  cent,  on  the  charge  over 
the  whole  road,  irrespective  of  the  distance 
the  freight  may  be  carried,  but  only  an  addi- 
tional  fifty  per  cent  more  per  mile,  for 
the  distance  local  freight  is  carried,  than 
per  mile  rate  charged  on  goods  car- 
ried over  the  whole  line.  Mobile,  etc.,  R. 
Co.  *.  Steiner,  etc,  Co.,  61  Ala.  550. 

The  rate  on  freight  carried  over  the 
whole  line  of  a  railroad  company,  which 
furnishes  the  basis  for  the  additional  fifty 
per  cent  allowed  by  the  act  of  the  general 
assembly,  approved  April  19,  1873,  for  the 
transportation  of  "local  freight,"  is  the 
rate  charged  on  freight  taken  on  at  one 
terminus,  and  discharged  at  the  other; 
and  not  the  rate  for  freight  brought  from, 
or  carried  to  a  point  beyoni  either  termi- 
nus of  the  road.  Mobile,  etc.,  R.  Co.  v. 
Steiner,  etc.,  Co.,  61  Ala.  559,  reaffirmed 
on  this  point.  Lotspeich  v.  Central  R., 
etc,  Co.,  73  Ala.  306. 
§  119.  ChsfKes  for  Storage. 

A  consignee  must  remove  goods  within 
a  reasonable  time,  or  he  becomes  liable 
for  storage,  and  the  carrier  becomes 
merely  a  warehouseman.  Central  of 
Georgia  Ry.  Co.  v.  Patterson,  6  Ala.  App. 
494,  60  So.  465.  See,  to  the  same  effect. 
Gulf  City  Constr.  Co.  v.  Louisville,  etc., 
R.  Co.,  131  Ala.  631,  35  So.  579;  Southern 
R.   Co.  f.   Lockwood   Mfg.   Co.,  142  Ala. 

332,  37    So.  667,   669. 

Charges  for  car  service  where  goods 
by  the  consignee  after 
subsequent  to  their  ar- 
rival, of  which  the  consignee  has  notice, 
are  legal.  Gulf  City  Const.  Co.  v.  Louis- 
ville &  N.  R.  Co.,  35  So.  579,  131  Ala.  631. 

Evidence  ss  to  Reasonable  Charge. — 
On  the  issue  of  charges  which  may  prop- 
erly be  made  by  a  railroad  for  storing 
freight  in  its  depot,  testimony  as  to  the 
reasonable  charges  for  storing  property 
of  the  kind  in  question  in  warehouses  in 
the  town  where  the  depot  is  located  is 
competent,    even    conceding   that    a    rail- 


i  left  in 


>v  Google 


692  Cari 

Toad  is  entitled  to  charge  a  higher  storage 
rate  than  is  customary  with  other  ware- 
housemen.   Central  of  Georgia  Ry.  Co.  v. 
Turner,  39  So.  30.  143  Ala.   142. 
§  IM.  Rebates. 

Where  a  carrier  verbally  agrees  to  al- 
low a  rebate,  and  afterwards  gives  a  bill 
of  lading  which  contains  no  such  pro- 
vision, Ihe  promised  rebate  can  not  be  re- 
covered, as  parol  evidence  is  not  ad- 
missible to  vary  the  terms  of  the  bill; 
but  this  rule  does  not  apply  where  the 
carrier  posts  for  public  inspection  at  his 
office  an  order  allov^tng  authorized  special 
rates  tor  certain  classes  of  freight,  and 
directing  the  freight  to  be  paid  for  at 
regular  tariff  rates,  and  in  such  a  case 
the  shipper  may  recover  the  overcharge. 
Louisville  &  N.  R.  Co.  v.  Fulgham,  91  Ala. 
5S5,  8  So.  803. 
§  111.  Rights  of  Connecting  Carrien. 

The  last  of  several  connecting  carriers 
may  pay  the  charges  due  to  the  previous 
carriers,  and  have  a  lien  tor,  and  collect 
from,  the  consignee,  not  only  his  own 
compensation,  but  also  the  amount  so 
paid  Converse  Bridge  v.  Collins,  110  Ala. 
S34.  24  So.  S61,  S63. 

The  waybill  showing  a  through  billing 
at  a  certain  price,  which  was  paid  by  the 
last  carrier,  it  could  not  recover  of  the 
consignee  for  its  own  charges.  Converse 
Bridge  Co.  v.  Collins,  34  So.  561,  119  Ala. 
534. 

A  carrier  presented  to  a  preceding  car- 
rier a  bill  of  lading  marked  in  one  pjace 
"Prepaid,"  and  in  another  "Collect."  The 
freight  had  been  prepaid,  but  the  waybill 
did  not  show  it.  Held,  that  the  last  car- 
rier was  charged  with  knowledge  putting 
it  on  inquiry  which  would  have  led  to 
notice  of  prepayment;  and  hence,  on  re- 
ceiving the  shipment,  it  was  not  justified 
in  paying  preceding  charges.  Converse 
Bridge  Co.  v.  Collins.  24  So.  561,  119  Ala. 
154. 
g  lis.  PerBonn  Liable  for  Charges. 

Evidence— Performed  Agreement  of 
Third  Person  to  Pay  Freight— Where 
the  shipper  is  impliedly  bound  on  the 
face  of  the  bil'  of  lading  to  pay  the  freight 
of  goods,  it  may  be  shown  by  parol  evi- 
dence that  the  carrier  received  them  un- 
der an  agreemi'nt  with  a  third  person  to 
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pay  the  freight,  if  such  person  has  in  fact 
paid  it.  Wayland  v.  Mosely,  S  Ala.  430. 
§  las.  Actions  for  Cturses. 

Waiver  of  Proof  of  PnbliMtioB  of 
Rates. — Where,  on  the  trial  of  an  action 
against  a  consignee  to  recover  the  differ- 
ence between  a  published  rate  and  that 
actually  charged  by  mistake,  the  cause 
was  so  conducted  by  the  defense  as  to 
indicate  that,  if  evidence  of  the  posting 
of  the  rates,  as  required  by  the  interstate 
commerce  law,  necessary  or  pertinent,  it 
was  waived,  the  failure  to  show  such 
posting  would  not  prejudice  the  plain- 
tiff's case.  Louisville,  etc,  R.  Co.  v.  Mc- 
Mullan,  5  Ala.  App.  662,  59  So.  683. 

In  an  action  against  a  consignee  for 
the  balance  of  a  freight  rate  underpaid, 
publication  of  the  rates,  as  required  by 
the  interstate  commerce  law,  held  not  nec- 
essary to  be  shown.  Louisville  &  N.  R. 
Co.  V.  UcMullan,  5  Ala.  App.  668,  69  So. 
683. 

Recoupment  of  Damages  for  Injuries. 
— The  owner  of  live  stock  transported  by 
a  railway  when  sued  for  the  freight 
charges  may  recoup  damages  sustained 
by  reason  of  injuries  to  the  stock  through 
the  railroad's  neglect.  South  St  N.  A.  R. 
Co.  V.  Henlein,  96  Ala.  368. 
§  IM.-  Lien  for  Charges. 

A  common  carrier  has  a  lien  on  the 
goods  transported  by  him,  for  the  freight 
due  the  whole  route,  may  retain  the  goods 
till  the  freight  is  paid.  Long  v.  Mobile  & 
M.  R.  Co.,  51  Ala.  513;  Southern  R.  Co. 
V.  Lockwood  Mfg.  Co.,  142  Ala.  323,  37 
So.  667.  669;  Crass  *.  Memphis,  etc,  R. 
Co.,  96  Ala.  447,  11  So.  480,  481. 

Lien  for  Paid  Customs  Duties.— The 
government's  lien  on  goods  for  duties  is 
preserved  in  favor  of  a  common  carrier 
that  has  paid  them,  Guesnard  v.  Louis- 
ville &  N.  R.  Co..  76  Ala.  453. 

Nature  of  Lien. — A  common  carrier  is 
entitJed  to  a  lien  for  freight  upon  the 
goods  carried,  and  the  right  to  retain  pos- 
session of  them  until  his  reasonable 
charges  are  paid,  this  lien  existing  in- 
dependently of  any  remedy  given  by  stat- 
ute for  its  enforcement,  and  may  be  en- 
forced by  a  court  of  chancery.  Crass  v. 
Memphis,  etc.,  R.  Co.,  96  Ala.  447,  11  So. 
480,  481. 
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Waiver.  —  Where  failure  to  deliver 
goods  on  demand  of  the  consignee  is  not 
placed  on  the  ground  of  a  lien  for 
charges,  a  carrier  can  not  plead  such  lien 
in  defense  of  a  subsequent  action  for  loss 
of  the  goods.  Louisville  &  N.  R.  Co.  *. 
McGuire,  79  Ala.  395. 

Enforcemetit — Code,  g  m2,  though  af- 
fording an  adequate  remedy  at  law  for 
the  enforcement  of  a  carrier's  lien,  by  al- 
lowing a  sale  to  pay  charges,  docs  not,  in 
the  absence  of  express  provision,  take 
away  any  previous  equitable  remedy. 
Crass  V.  Memphis  &  C  R.  Co..  S6  Ala. 
447,  11  So.  480. 

When  goods  are  delivered  by  a  com- 
mon carrier  at  their  place  of  destination, 
and  are  not  taken  out  of  his  custody  by 
the  consignee  within  60  days,  if  they  are 
not  of  a  perishable  character  (or  90  days, 
if  not  perishable),  they  may  be  advertised 
and  sold  by  him,  for  nonpayment  of 
freight  and  charges,  "after  30  days'  no- 
tice" (Rev.  Code,  §§  1884-8S);  and  he  is 
not  required  to  wait  until  the  expiration 
of  the  60  or  90  days,  as  the  case  may  be, 
before  advertising  the  sale.  Western  R. 
Co.  V.  Rembert,  50  Ala.  2S. 

Liability  for  Sale  in  Bad  Faith.— In  sell- 
ing freight  for  charges,  a  carrier  is  bound 
to  use  reasonable  diligence  to  ascertain 
the  character  of  the  packages  from  the 
external  indications,  and  to  communicate 
his  knowled'je  to  bidders;  and  if  he  fails 
to  do  so,  and  sells  valuable  freight  to  a 
favorite  having  superior  knowledge,  at  a 
nominal  price,  he  and  the  purchaser  are 
liable  CO  an  action  of  damages  by  the  in- 
jured party.  Nathan  v.  Shivers,  Tl  Ala. 
117. 

An  agent  of  a  common  carrier  is  not 
only  held  to  good  faith  in  making  a  sale 
under  the  statute  of  packages  held  for 
freight,  but  also  to  reasonable  diligence 
in  ascertaining  and  giving  notice  of  the 
contents  of  the  packages.  Reasonable 
diligence  in  such  case  requires  that  the 
agent  must  examine  all  external  indicia  and 
marks  on  or  about  the  packages,  and  all 
other  sources  of  information,  reasonably 
within  his  reach;  but  _he  is  neither  re- 
quired nor  authorized  to  break  or  open 
the  packages  for  the  purpose  of 
ing  their  contents.  Nathan  Bro 
ers,  71  AJa.  117, 


Whether  the  agent  knew,  or  could  have 
learned,  or  had  just  grounds  for  believ- 
ing what  were  the  contents  of  the  pack- 
ages, and  whether  he  acted  in  good  faith 
in  giving  the  notice  prescribed  by  Stat- 
ute, and  in  making  the  sale,  are  questions 
fcFT  the  jury,  under  appropriate  instruc- 
tions from  the  court.  Nathan  Bros.  v. 
Shivers,  71  Ala.  117. 

(K)    DISCRIMINATION  AND  OVER- 
CHARGE. 
§  ISS.  Excessive  Charges. 
Effect  of  Mistake  by  Carrier's  Agent — 

The  fact  that  a  freight  rate  specified  by 
the  carrier's  agent  in  a  bill  of  lading  was 
lixed  by  the  agent  by  mistake  did  not 
authorize  the  carrier  to  exact  from  the 
consignee  an  increased  rate.  Southern 
Ry.  Co.  V.  Anniston  Foundry  &  Machine 
Co.,  33  So.  274,  139  Ala.  315.  But  see 
Louisville,  etc.,  R.  Co.  v.  McMullan,  S 
Ala.  App.  663,  59  So.  683. 

Mistake  of  Agent — Interstate  ShipmenL 
— Under  the  interstatte  commerce  law^ 
providing  for  the  publication  of  freight 
rates,  the  mistakes  of  the  agents  of  those 
engaged  in  interstate  commerce  will  not 
preclude  the  carrier  from  collecting  the 
excess  due  in  case  of  underpayment,  or 
the  shipper  or  consignee  from  collecting 
an  overpayment.  Louisville,  etc.,  R.  Co. 
V.  McMullan,  5  Ala,  App.  662,  59  So.  683. 
§  IM.  Actions  for  Excess  of  Charges  Paid. 
§  laS  (1)  Nature  of  Action. 

An  action  against  a  carrier  by  a  con- 
signee for  overcharge  in  freight  which  he 
was  required  to  pay  in  order  to  obtain 
the  freight  was  in  the  nature  of  action 
for  money  had  and  received.  South- 
western Alabama  Ry.  Co.  v.  W.  C.  Mad- 
dox  &  Son,  41  So.  9,  146  Ala,  539. 
§  126  (S)  Right  of  Action. 

Where  a  carrier  of  freight,  bound  by 
the  classification  and  rates  made  in  the 
contract  of  shipment,  changed  the  classi- 
fication and  demanded  a  higher  rate  as  a 
condition  precedent  to  delivery,  the  ship- 
per, paying  the  excess,  may  recover  it 
back.    Southern  Ry.  Co.  v.  Lowe,  170  Ala, 

599,  S4  So.  51, 

Payments  Meld  Not  to  Be  VolunUry.— 

Where  a  carrier  withheld  goods  from  the 
consignee    and    refused    to    deliver    them 
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without  the  payment  of  excessive  freight, 
the  payment  could  not  be  regarded  as 
voluntary.  Southwestern  Alabama  Ry. 
Co.  V.  W.  C.  Maddox  &  Son.  41  So.  S, 
146  Ala.  S3e. 

Where  a  consignee  paid  an  excess  of 
freight  charged  over  the  rate  specified  in 
the  bill  of  lading  under  protest,  such 
additional  payment  was  not  voluntary,  so 
as  to  preclude  him  from  maintaining  an 
action  to  recover  the  same.  Southern  Ry. 
Co.  V.  Anniston  Foundry  &  Machine  Co., 
33  So.  274,  135  Ala.  315. 

If  a  shippei  pays  rates  established  in 
violation  of  law  by  the  carrier,  rather 
than  forego  his  services,  such  payment  is 
not  voluntary,  in  the  legal  sense,  and  the 
shipper  may  maintain  his  action  for 
money  had  and  received  to  recover  back 
the  illegal  charge.  Mobile  &  M.  Ry.  Co. 
V.  Steiner,  Gi  Ala.  559. 
§  1X6  <3)  Pleading. 

Sufficiency  of  Complaint^A  count  of 
a  complaint  in  an  action  to  recover  for  a 
freight  overcharge  alleged  that  defendant 
was  a  common  carrier,  and  undertook 
to  haul  logs  at  a  fixed  price,  but,  instead 
of  charging  plaintiff  the  stipulated  freight 
rate,  defendant  extorted  an  excessive  rate, 
and  refused  to  haul  or  deliver  the  logs 
unless  plaintiff  would  pay  such  sum;  Chat 
plaintiff  offered  to  pay  the  reasonable 
charge,  and  demanded  that  the  logs  should 
be  hauled  for  such  freight  charges,  which 
defendant  refused  to  do,  and  the  plain- 
tiff was  compelled  to  pay  such  extortion- 
ate and  illegal  rale  to  an  amount  Stated, 
in  order  to  have  the  freight  moved,  and 
that  plaintiff  paid  such  charge  under 
protest,  reserving  a  right  to  recover  back 
the  overcharge  and  paid  to  defendant  a 
sum  named  which  was  more  than  the 
proper  and  contracted  charges  or  rate; 
that  defendait  extorted  from  plaintiff 
the  sum  named,  which  defendant  refuses 
to  pay  back  to  plaintiff.  Held  to  state 
a  good  cause  of  action.  Fairford  Lum- 
ber Co.  V.  Tombigbee  Valley  R.  Co.,  51 
So.  770,  165  Ala.  275. 
§  1S«  (4)  Evidence. 

Opinion  of  Railroad  CommisMon.^ 
Where,  in  an  action  against  a  carrier  for 
alleged  overcharges,  there  were  two  counts 
in    the    complaint    for    charges    collected 


after  the  rendition  of  an  opinion  of  the 
railroad  commission,  which  by  Code  1896, 
g  3496,  is  prima  facie  evidence  of  charges 
made  subsequent  to  the  determination, 
such  opinion  was  admissible,  though  the 
complaint  also  contained  demands  for 
overcharges  prior  lo  the  determination 
of  the  commission.  Anniston  Mfg.  Co. 
V.  Southern  Ry.  Co.,  40  So.  965,  145  Ala. 
351. 

Evidence  of  Efforts  to  Collect  Over- 
charKCB-^In  an  action  against  a  terminal 
carrier  by  a  consignee  to  recover  over- 
charges on  freight,  the  bill  of  lading  is- 
sued by  the  initial  carrier,  which  showed 
the  proper  freight  rate,  having  been  in- 
troduced in  evidence,  it  was  proper  to 
permit  the  treasure  of  the  shipper  to  de- 
tail his  efforts  to  collect  the  overcharges 
and  to  admit  correspondence  between  the 
witness  and  defendant's  agents  in  regard 
to  the  overcharges,  as  the  defendant  was 
the  agent  of  the  carrier  issuing  the  bill. 
Southwestern  Alabama  Ry.  Co.  v.  W.  C 
Maddox   &  Son,  41   So.  9,   146  Ala.  539. 

Incompetent  Evidence  as  to  Reasonable 
Charge.— In  an  action  against  a  carrier 
for  alleged  overcharges,  a  question  as  to 
what  was  considered  among  railroad  men 
as  a  reasonable  rate,  which  question  was 
not  limited  to  the  rate  between  the  points 
in  issue,  was  properly  disallowed.  Annis- 
ton Mfg.  Co.  V.  Southern  Ry.  Co.,  40  So. 

965,  145  Ala.   351. 

In  an  action  against  a  carrier  for  al- 
leged overcharges,  evidence  as  to, the  rate 
charged  by  another  carrier  for  hauling 
similar  material  between  different  points 
was  irrelevant.  Anniston  Mfg.  Co.  v. 
Southern  Ry.  Co.,  40  So.  965,  145  Ala. 
351, 

In  an  action  against  a  carrier  for  al- 
leged overcharges,  it  was  not  error  for 
the  court  to  refuse  to  permit  plaintiff  to 
prove  what  rates  defendant  charged  in 
another  state.  Anniston  Mfg.  Co.  V. 
Southern  Ry.  Co.,  40  So.  965,  145  Ala.  351. 

Sufficiency.— Where,  in  an  action  to  re- 
cover excessive  freight  charges  paid  and 
a  statutory  penalty,  the  only  evidence  for 
the  reasonableness  of  freight  charges  for 
shipping  compressed  cotton  was  that  the 
charges  paid  by  the  shipper  on  a  shorter 
route  for  uncompressed  were  50  per  cent 
less,    it    being    common    knowledge    that 
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compressing  reduces  the  bulk  about  one- 
half,  such  evidence  is  not  sufficient  to  go 
to  the  jury.  Lotspeich  v.  Central  Rail- 
road &  Banking  Co.,  73  Ala.  306. 

III.  CARRIAGE  OF  LIVE  STOCK. 
§  127.  Nature  of  CarricF's  Duties  and 
Liabilities  in  General. 
A  carrier  accepting  live  stock  for  trans- 
portation, with  issuing  a  bill  of  lading, 
thereby  assumes,  as  to  such  shipment,  the 
common-law  liabilities  of  a  common  car- 
rier. Northern  Alabama  Ry.  Co.  t.  Bid- 
good,  5  Ala.  App.  658,  59  So.  680. 

In  the  absence  of  contract  limiting  the 
liability,  a  carrier  is  an  insurer  against 
such  loss  or  damage  to  live  animals  re- 
ceived for  shipment,  as  do  not  arise  from 
acts  of  God  or  the  public  enemy,  nor 
from  the  nature  or  propensities  of  ani- 
mals, against  which  due  care  could  not 
provide.  Atlantic  Coast  Line  R.  Co.  v. 
Rice.  53  So.  918,  169  Ala.  265. 
§  19S.  Duty  to  Receive  for  Transportation. 

Facilities  for  Receiving  Stock.— A  rail- 
road company  holding  itself  out  as  a 
carrier  of  live  stock  is  under  legal  obliga- 
tion to  provide  proper  facilities,  such  as 
stock  yards,  for  receiving  live  stock  of- 
fered to  it  for  shipment.  St.  Louis  &  S. 
F.  R.  Co.  V.  Cavender,  170  Ala.  flOl,  54 
So.  54. 
§  12S.   Duties  in  Respect  to  Traraporte- 

tion. 
§  130.  — -  Mode  or  Means  of  Transporta- 
tion. 

Transportation.— Under  the  rule  adopted 
in  this  state,  when  not  modified  by  special 
contract,  a  common  carrier,  undertaking 
to  transport  cattle,  assumes  the  full  obli 
gations  to  furnish  safe  and  suitable 
vehicles,  and  an  adequate  road,  and  to 
exercise  due  care  and  foresight  to  guard 
against  loss  or  injury  from  external 
sources.  East  Tennessee,  etc.,  R.  Co.  v 
Johnston,  75  Ala.  596. 

Omission  to  "Bed"  Car. — When  thi 
liability  of  the  railroad  company  is  no 
modified  by  contract,  and  it  undertakes 
the  transportation  of  cattle  under  the 
common-law  liability  for  safe  delivery,  it 
can  not  be  affirmed,  as  matter  of  law, 
that  the  failure  to  "bed"  a  car  for  the 
transportation    of  cattle    with    straw 


other  material,  is  negligence  per  se;  but 
if  it  is  shown  that  such  a  course  is  usual 
and  customary,  and  is  such  a  precaution 
as  a  prudent,  competent,  and  faithful  man, 
experienced  in  the  business,  would  take, 
the  company  will  be  responsible  for  any 
injury  caused  by  its  omission  in  this 
regard.  East  Tennessee,  etc.,  R.  Co.  r. 
Johnston.  75  Ala.  596,  cited  in  note  in  23 
L.    R.    A.,    N.    S..    378,    279. 

Duty  of  Carrier  as  to  A^siEning  Cars  in 
Making  Up  Train.— Although  a  railroad 
company  may  have,  consistently  with  its 
duty  to  other  shippers,  placed  a  car 
loaded  with  cattle  at  a  greater  distance 
from  the  engine,  yet,  if  the  injury  suf- 
fered was  not  caused  by  the  proximity 
of  the  cattle  to  the  engine,  the  company 
is  not  liable  therefor,  in  the  absence  of 
negligence  on  its  part  causing  the  loss. 
East  Tennessee,  etc.,  R.  Co.  v.  Johnston, 
75'  Ala.  596.  598.  See,  also.  ante.  "Duties 
as  to  Transportation  in  General,"  §  39. 
§  131.  Food,  Water,  and  Rest. 

Where  a  carrier  was  aware  that  no  one 
representing  the  shipper  was  traveling 
with  certain  stock  as  required  by  the 
shipping  contract,  it  was  the  carrier's 
duty  to  feed,  water,  and  exercise  necessary 
care  for  them.  Louisville  &  N.  R.  Co.  v. 
Smitha,  40  So.  117,  145  Ala.  686. 

Under  Act  Cong,  June  29,  1906,  a  car- 
rier can  not  by  any  contract  with  the 
shipper,  relieve  itself  of  the  prescribed 
duty  of  feeding  and  watering  animajs,  if 
their  owner  or  custodian  fails  to  do  so 
and  its  failure  to  perform  the  duty  im- 
posed upon  it  by  the  statute  is  negligence 
per  se.  Southern  Ry.  Co.  v.  Proctor,  3 
Ala.  App.  413,  57  So.  513. 

In  an  action  for  injuries  to  cattle  de- 
livered to  a  carrier  for  shipment  caused 
by  an  unreasonable  delay  in  delivery,  the 
plaintiff  may  show  that  the  cattle  were 
injured  by  being  deprived  of  food  and 
water  for  a  long  time.     Southern  R.  Co. 

V.    Proctor,    3    Ala.    App.    413,    57    So.    513. 

Right  of  Carrier  to  Unload  and  Feed 
against  Protest  of  Shippet. — A  carrier 
transporting  horses  under  a  special  con- 
tract that  they  shall  be  unloaded  for  the 
purpose  of  feeding  by  the  shipper,  has  the 
right  to  unload  and  feed  the  horses,  even 
against  the  shipper's  protest,  where,  un- 
less   so    unloaded    and    fed,    the    horses 
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would  have  been  kept  in  the  cars  unfed 
(or  a  longer  period  than  allowed  by  law. 
Nashville,  C.  &  St.  L.  Ky.  Co.  v.  Parker, 
ST  So.   323,   123  Ala.  683. 

§  13S.  Duties  in  Respect  to  Delivery. 

Where  a  consignor  directed  the  agent 
of  a  railway  company  in  writing  to  ship 
hogs  to  consignees  named,  and  a  bill  of 
lading  was  furnished  to  the  consignor, 
naming  the  persons  designated  by  the 
consignor  as  consignees,  and  there  was 
no  change  in  the  contract,  but  the  hogs 
were  not  delivered  to  the  consignees,  but 
to  third  parties,  the  carrier  is  liable  for 
their  value.  Southern  Ry.  Co.  v.  Webb, 
41  So.  420,  148  Ala.  661,  cited  in  note  in 
31  L.  R.  A.,  N.  S.,  310. 

Plaintiff  having  directed  defendant's 
agent  as  to  the  consignees  of  certain  hogs, 
a  contract  of  afTreightment  was  executed 
naming  such  persons  as  consignees. 
Plaintiff  directed  his  servant  to  drive  the 
hogs  to  the  place  of  shipment  and  put 
them  into  the  car,  which  had  been  pre- 
viously ordered,  and  such  servant,  with- 
out any  authority,  directed  the  words 
"Union  Stockyards"  to  be  written  on  the 
waybill  in  pencil  under  the  names  of  the 
consignees,  whereupon  the  hogs  were  de- 
livered to  the  stockyards  company. 
Held,  that  defendant  was  not  authorized 
to  make  such  delivery,  and  that  the  same 
constituted  a  conversion  of  the  hogs. 
Southern  Ry.  Co.  v.  Webb,  39  So.  263, 
143  Ala.  304. 

Failure  of  a  shipper  to  accompany  his 
hogs  and  unload  them  on  arrival  at  des< 
tination,  as  provided  by  the  contract  of 
affreightment,  did  not  relieve  the  carrier 
from  liability  for  misdelivery.  Southern 
Ry.  Co.  V.  Webb,  39  So.  262,  143  Ala.  304. 

Effect  of  Right  to  Lien  on  Liability  for 
Misdelivery.— Where  a  carrier  instead  of 
delivering  certain  hogs  to  the  consignees, 
delivered  them  to  a  stockyards  company, 
and  thereby  converted  them,  it  was  im- 
material to  the  carrier's  liability  that  it 
was  entitled  to  retain  the  hogs  until  the 
freight  was  paid.  Southern  Ry.  Co.  v. 
Webb,   39  So.  262,  143  Ala.  304. 

Recovery  of  Fright  Charges  in  Ab- 
sence of  Evidence  of  Paytnent. — In  an 
action  against  a  railroad  company  for 
failure    to   deliver   certain    live    stock   al- 
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leged  to  have  been  received  by  defendant 
as  carrier,  plaintiff  could  not  recover 
freight  charges,  in  the  absence  of  any 
evidence  that  such  charges  had  been  paid. 
Johnson  V.  Alabama,  etc.,  R.  Co.,  140  Ala. 
412,  37  So.  226. 

§    133.    Delay   in   Transportation  or   De- 
livery. 

Liability  for  Effect  on  Propensitiea  of 
Animals. — A  carrier  is  liable  for  all  in- 
jury done  to  live  stock  in  transportation 
that  is  referable  to  negligent  delay  in 
transporting  them,  through  the  effect  of 
such  delay  upon  the  physical  condition, 
or  latent  vicious  propensities,  of  the  ani- 
mals, whereby  they  are  reduced  in  weight, 
and  injure  each  other.  Richmond  &  D. 
R.  Co.  V.  Trousdale,  99  Ala.  3S9,  13 
So.  23. 

§  134.  Loss  O'  Injury. 
§  ISS. Liability  in  Oeneral. 

A  carrier  assumes  the  same  responsi- 
bility for  the  safe  carriage  and  delivery  of 
animals  as  in  the  carriage  of  other  prop- 
erty, except  injuries  resulting  from  the 
nature,  habits,  propensities,  viciousness, 
or  other  inherent  qualities  of  the  animals, 
Louisville  &  N.  R.  Co.  v.  Smitha.  40  So. 
117,  145  Ala.  eee,  cited  in  note  in  16  L. 
R.  A.,  N.  S.,  91. 

Conversion  by  Third  Person. — Under  a 
bill  of  lading  for  shipment  of  live  stock, 
providing  that  the  shipper  should  load, 
unload,  feed,  and  water  the  stock  while 
in  transit,  and  that  any  expense  incurred 
by  the  carrier  in  feeding,  watering,  etc, 
should  be  assessed  against  the  stock, 
where  the  carrier  employed  a^third  per- 
son to  unload,  etc.,  it  vras  its  duty  to  see 
that  the  third  person  performed  his  duty; 
and  it  was  liable  for  a  conversion  of  two 
of  the  animals  by  the  third  person.  Nash- 
ville, etc,  Railway  v.  Hinds,  5  Ala.  App. 

596,    59    So.   670. 

Live  Stock  Awaiting  Deltvery. — Re- 
sponsibility of  a  carrier  as  regards  injury 
to  a  shipment  of  horses  is  not  terminated 
by  arrival  at  destination  of  the  car  con- 
taining them,  or  by  the  placing  of  it  on 
the  side  track  there,  but  continues  till 
delivery,  actual  or  constructive,  of  the 
car  to  the  consignee,  or  till  they  have  a 
reasonable  time,  after  knowledge  or  no- 
tice of  arrival,  to  cajl  for  and  receive  the 
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horses.     Alabama,  etc.,  R,  Co.  v.  Gewin 
&  Son,  5  Ala.  App.  B34,  S9  So.  553. 

§  136.  Inherent  Qualities,  Propensi- 

tie«,  or  Defects. 

A  carrier  undertaking  the  transporta- 
tion of  live  animals,  in  the  absence  of 
a  special  contract,  is  chargeable  on  its 
common-law  liability  for  their  safe  de- 
livery, but  is  not  responsible  for  loss  or 
injuries  resulting  from  their  nature  or 
propensities.  South  &  N.  A.  R.  Co.  v. 
Henlein,  52  Ala.  606;  East  Tennessee, 
etc.,  R.  Co.  V.  Johnston,  75  Ala.  596; 
Louisville,  etc.,  R.  Co.  v.  Smitha,  145  Ala. 
686,  40  So.  117;  Central  R.,  etc.,  Co.  v. 
Smitha,  S5  Ala.  47,  4  So.  708;  Western 
Railway  v.  Harwell,  91  Ala.  340,  8  So.  649; 
Atlantic,  etc.,  R.  Co.  v.  Rice,  169  Ala.  265, 
52  So.  918,  919.  See  note  in  18  L.  R.  A., 
N.  S.,  91. 

Effect  on  Propenuties  Caused  by  De- 
lay.— See  ante,  "Delay  in  Transportation 
or    Delivery,"    §    133. 

Disease  Developing  after  Delivery. — In 
an  action  against  a  carrier  for  damages 
to  a  dog  in  transportation,  an  instruc- 
tion to  find  for  defendant  if  the  con- 
signee receipted  for  the  dog  in  good  con- 
dition, and  after  such  receipt  the  dog 
developed  disease  from  which  it  died,  is 
properly  refused,  since  such  request  did 
not  include  as  a  necessary  element  of 
defendant's  nonliability  that  the  disease 
did  not  originate  from  injury  received  in 
the  transportation.  Southern  Exp,  Co.  v. 
Ashford,  38  So.  733,  136  Ala.  591. 
§   137.   —  Contributory   NegligenGe   of 

That  a  shipper  of  dogs  delivered  them 
to  a  carrier  in  a  crate  which  was  insuffi- 
cient, so  that  a  dog  escaped,  was  not  neg- 
ligence exonerating  the  carrier;  the  de- 
fense of  contributory  negligence  not  be- 
ing available  in  such  case.  Atlantic 
Coast   Line    R.   Co.  v.   Rice,  53  So.  918, 

169    Ala.    365. 

Proximate  Cause  of  Injury. — The  plain- 
tiff shipped  a  stallion  in  a  freight  car  of 
the  defendant,  and  to  insure  ventilation 
left  the  side  door  open,  nailing  some 
strips  of  board  across  the  opening.  The 
slats  were  kicked  off,  and  the  stallion  es- 
caped uninjured,  and,  after  wandering 
some  distance,  strayed  upon  the  track 


another  point,  and  was  killed  by  defend- 
ant's train.  Held,  that  the  plaintifi's  neg- 
ligence resulting  in  the  liberation  of  the 
animal  was  not  the  proximate  cause  of 
the  injury,  and  would  not  preclude  a  re- 
covery. Louisville  &  N.  R.  Co.  v.  Kel- 
sey,  89  Ala.  287,  7  So.  648. 
§  13B.  Limitation  of  Liability. 

See,  also,  ante,  "Limitation  of  Liabil- 
ity," II.  (H). 

§  130  <1)  Power  to  Limit  Liability  in  Gen- 
eral 

Where  a  carrier  of  live  stock  is  entitled 
to  limit  its  common-law  liability  by  a 
contract  of  affreightment,  it  can  not  ex- 
empt itself  by  contract  from  the  negli- 
gence of  its  servants.  Louisville  &  N. 
R.  Co.  V.  Smitha,  40  So.  117,  145  Ala.  686, 
cited  in  note  in  18  L.  R.  A.,  N.  S.,  91; 
Atlantic,  etc.,  R.  Co.  v.  Dothan  Mule  Co., 

161   Ala.   341,   49   So.   8S2, 

Special  contracts  made  by  common 
carriers  with  shippers  of  cattle,  restricting 
and  avoiding  their  liability  for  the  un- 
usual risks  peculiar  to  the  transportation 
of  such  freight,  are  maintained  and  up- 
held by  the  courts,  when  the  limitations 
are  just  and  reasonable,  and  do  not  ex- 
empt the  carriers  from  liability  from  any 
loss  or  injury  caused  by  their  own  act 
or  negligence.  East  Tennessee,  etc.,  R.  Co. 
V.  Johnston,  75  Ala.  596. 

Though  shippers  of  live  stock  agree  to 
release  the  carrier  from  liability  for  all 
loss  or  damage  to  such  stock  which  is 
not  the  result  of  the  willful  negligence  of 
its  agents,  the  carrier  is  liable  for  dam- 
ages arising  from  its  own  or  its  serv- 
ants' negligence,  Louisville  &  N.  R.  Co. 
V.  Grant,  99  Ala,  335,  13  So.  599. 

Exemption  from  Liability  for  Negli- 
gence Less  than  Gross. — An  exception 
imposed  by  carriers  of  cattle  relieving 
them  from  all  liability  for  negligence  less 
than  gross  is  invalid.  East  Tennessee, 
V,  &  G.  R.  Co.  V.  Johnston,  75  Ala.  598. 
See,  to  the  same  effect,  Alabama,  etc,  R. 
Co.  V.  Thomas,  83  Ala.  343,  3  So.  803.  See 
note  in  19  L,  R.  A.,  N.  S.,  1013. 
§  13S  (S)  Power  to  Limit  Extent  of  Lia- 
bility. 

See,  also,  post,  "Operation  and  Effect 
of  Limitation  of  Amount  of  Liability," 
§   138   (6). 
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Where  the  bill  of  lading  issued  by  a 
railroad  compiny  on  receipt  of  a  horse 
for  transportation  contains  a  stipulation 
that,  in  consideration  of  reduced  rates, 
liability  of  ihe  carrier  shall  be  limiied  to 
the  value  of  the  horse  expressed  therein, 
such  stipulation  is  void  as  against  public 
policy  in  case  the  value  so  stated  is 
greatly  below  the  true  value,  whether  the 
carrier  is  informed  of  the  true  value  or 
not.  Southern  Ry.  Co.  v.  Jones,  31  So. 
SOI,    133   Ala.    437. 

Injuries  ResuttinK  from  Negligence.— 
While  a  carrier  of  live  slock  may  by  spe- 
cial contract  with  a  shipper  qualify  Its 
common-law  liability,  both  as  to  risk  of 
accident  and  as  to  the  amount  of  dam- 
ages. i(  the  limitation  is  made  to  secure 
a  reasonable  and  just  proportion  between 
liability  and  compensation,  it  can  not  con- 
tract for  immunity  from  liability  for  the 
loss  of,  or  injury  to,  property  resulting 
from  its  own  or  its  servant's  negligence. 
Atlantic,  etc..  R.  Co.  v.  Dothan  Mule  Co., 

161    Ala.    341,    19   So.    8H3. 

Limitations   of  Amount   Held  Valid. — 

A  stipulation  in  a  contract  for  the  ship- 
ment of  a  car  load  of  mules  that,  in  con- 
sideration of  a  reduced  rale  of  freight,  the 
carrier  shall  in  no  case  be  hable  for  more 
than  $100  for  a  mule,  is  valid.  Western 
Ry.  Co.  V.  Harwell,  91  Ala.  340,  8  So.  649; 
S.  C,  97  Ala.  341,  11  So.  781. 

A  common  carrier  and  the  owner  of 
live  stock  made  a  special  contract, 
wherein  it  was  agreed  that,  in  considera- 
tion of  reduced  rates  and  a  free  pass  to 
the  owner,  the  latter  should  attend  the 
stock  and  care  for  it,  at  his  own  expense, 
in  case  of  accidents.' and  that  the  value 
at  the  time  and  place  of  shipment,  not 
to  exceed  $50  per  head  for  ordinary  beef 
cattle,  should  be  the  measure  of  recovery 
for  any  loss  for  which  the  carrier  might 
be  liable.  Held,  that  the  contract  was 
reasonable  and  valid;  and  that  the  car- 
rier, if  not  wanting  in  the  diligence  re- 
quired of  him.  was  not  liable  for  losses 
occasioned  by  the  owner's  inattention  to 
the  duties  undertaken  by  him.  South  & 
N.  A.  R.  Co.  V.  Henlein,  53  Ala,  606,  cited 
in  note  in  14  L.  R.  A.  434. 

Where  stock  is  received  by  a  common 
carrier  for  transportation,  it  may  stip- 
ulate  in  consideration   of  reduced   rates. 


and  a  free  passage  to  the  owner  of  the 
stock  or  his  agent,  that,  upon  damage  to 
the  stock  for  which  the  carrier  would  be  lia- 
l)le,  the  value  at  the  place  and  date  of 
shipment  shall  govern  in  the  settlement, 
in  which  the  amount  claimed  shall  not 
exceed  $150  for  a  horse  or  mule,  $50  for 
cattle,  and  $25  for  other  'animals.  South 
&  N.  A.  R.  Co.  V.  Henlein.  56  Ala.  36S. 

§  138  (3)  Power  to  Impose  Conditions 
with  Regard  to  Giving  Notice  of  Loss. 
A  stipulation  of  a  shipping  contract 
that,  as  a  condition  precedent  to  recovery 
of  damages  for  loss  or  injury,  the  shipper 
must  give  notice  before  removing  the  live 
Slock,  and  before  mingling  them  with 
other  stock,  and  that  such  notice  must  be 
served  within  one  day  after  delivery  at 
destination,  being  unreasonable  and  con- 
trary to  law,  was  void.  Nashville,  etc. 
Railway  v.  Hinds  (Ala.  App.),  60  So.  409. 

§  138  (4)  Power  to  Impose  Dntieg  on 
Shipper  as  to  Care  of  Stock. 

A  carrier  of  live  stock  may  make  a 
special  contract  with  the  shipper,  whereby 
the  latter  assumes  the  duty  of'  guarding 
the  stock  against  such  risks  as  might  be 
incurred  by  a  lack  of  proper  bedding  in 
the  car.  Louisville,  etc.,  R.  Co.  v.  Shep- 
herd (Ala.  App.).  61  So.  14. 

There  is  nothing  unreasonable  in  the 
provision  of  a  special  contract  made  by  a 
railroad  company  for  the  transportation 
of  cattle,  by  which  the  owner  assumes 
the  duty  of  loading,  transferring  and  un- 
loading the  cattle;  and  for  any  injury 
caused  by  overloading  or  other  improper 
loading,  the  company,  if  without  fault  or 
negligence  on  its  part,  is  not  liable.  East 
Tennessee,  etc.,  R.  Co.  v.  Johnston,  75 
Ala.  596,  597,  cited  in  note  in  23  L.  R.  A., 
N.   S.,   278,   279. 

§  138  (S)  Operation  and  Effect  of  LimiU- 
tions  in  General. 

The  execution  and  delivery  to  the  car- 
rier, after  the  animal  shipped  vras  dead, 
of  a  paper  called  "Limited  Liability  Live 
Stock  Contract,"  which  does  not  purport 
to  be  a  release  of  damages,  does  not  af- 
fect the  shipper's  right  to  recover  for  the 
loss.  Southern  Express  Co.  v.  Ramey,  51 
So.   314,    164   Ala.   206. 

Release  in  Transportadoa  Contract  of 
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Accrued  Damages  Reaultiiig  from  Car- 
rier's Negligence. — A  contract  for  the 
transportation  of  live  stock  provided  that, 
in  consideration  of  a  reduced  rate,  the 
shipper  released  all  causes  of  action  for 
any  damages  that  had  accrued  to  him  by 
any  prior  wriiten  or  verbal  contract  con- 
cerning the  stock.  Held,  that  an  action 
to  recover  for  injuries  to  slock  sustained 
while  in  the  carrier's  stock  pens  awaiting 
transportation  arrangements,  and  one  the 
day  before  the  execution  of  the  contract 
set  out,  being  based  on  the  carrier's  neg- 
ligence in  the  performance  of  duties  im- 
posed upon  it  by  law,  and  without  regard 
to  the  will  or  contract  of  the  carrier,  was 
not  afTected  by  the  release  contained  in 
the  subsequent  freight  contract.  St. 
Louis  &  S.  F.  R.  Co.  V.  Cavender,  170 
Ala.  601,  5*  So.  54. 

§  138  (ft)   Operation  and  Effect  of  Limi- 
tation of  Amount  of  Liability. 

Where  Goods  Misdelivered. — A  provi- 
sion in  a  contract  for  shipment  of  hogs 
that,  should  damage  occur  for  which  tht 
carrier  might  be  liable,  the  value  at  the 
place  and  date  of  shipment  should  gov- 
ern the  settlement,  in  which  the  amount 
claimed  should  not  exceed  $5  for  each 
hog,  had  no  application  to  a  chain  for 
damages  for  misdelivery,  and  did  not  pre- 
vent plaintiff  from  recovering  damages, 
consisting  of  a  fall  in  the  market  price 
at  the  place  of  destination.  Southern  Ry. 
Co.  V.  Webb,  39  So.  S62,  143  Ala.  304, 
cited  in  note  in  31  L.  R.  A.,  N.  S.,  310. 

Stallion  Killed  b]r  Defendant's  Train 
after  Escape  from  Car. — Plaintiff  shipped 
a  stallion  in  a  freight  car  of  defendant's, 
and  to  insure  ventilation  left  the  side 
door  open,  nailing  some  strips  of  board 
across  the  <'pening.  The  slats  were 
kicked  off,  and  the  stallion  escaped  unin- 
jured, and,  after  wandering  some  dis- 
tance, strayed  upon  the  track  at  another 
point,  and  was  killed  by  defendant's  train. 
Held,  that  the  measure  of  damages  is  the 
value  of  the  horse,  and  is  not  limited  by 
the  terms  of  the  shipping  contract,  which 
stipulated  that,  for  any  injuries  resulting 
from  a  failure  of  the  company  to  perf< 
its  conditions,  "the  amount  claimed 
should  not  exceed  for  a  slajlion  or  jack, 
$aCW."  Louisville  &  N.  R.  Co.  v.  Kelsey, 
89  Ala.   28T,  7   So.  648. 


§  138  (7)  Operation  and  Effect  of  Stipu- 
lations Requiring  Shipper  to  Load, 
Unload,  and  Care  for  Stock. 

Where  defendant  agreed,  in  considera- 
tion of  being  released  from  all  liability 
except  for  fraud  and  gross  negligence,  to 
transport  horses  at  a  reduced  rate,  the 
shipper  to  have  free  passage  on  the  train 
with  the  horses,  and  to  care  for  them 
through  the  route,  it  is  not  liable  for  in- 
jury to  the  horses  caused  by  want  of 
proper  care  on  the  route,  though  it  al- 
lowed the  shipper  to  ride  on  its  passenger 
train.  Central  Railroad  &  Banking  Co. 
V.  Smitha,  85  Ala.  47.  4  So.  708.  cited  in 
note  in  18  L.  R.  A.,  N.  S.,  91. 

A  shipper,  having  assumed,  by  special 
contract,  the  duty  of  proper  storage  of 
his  cattle,  and  having  accepted  and  loaded 
the  car  without  objection,  and  with  knowl- 
edge that  it  was  not  bedded,  can  not  hold 
the  company  liable  for  negligence  because 
of  a  failure  to  bed  the  car,  or  because 
of  the  insufficiency  of  the  bedding.  In 
such  case,  by  his  contract  he  virtually 
agrees    that,   in    respect   of   the   particular 


the  < 
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garded  as  in  the  exercise  of  his  public 
employment,  but  as  a  private  person,  who 
incurs  no  responsibility  beyond  that  of 
an  ordinary  bailee  or  hire,  and  answer- 
able, only  for  misconduct  or  negligence. 
E^sl  Tennessee,  etc.,  R.  Co.  v.  Johnston, 
75  Ala.  596,  597,  cited  in  note  in  S3  L.  R. 
A.,   N.  S.,  378,  379. 

Where  a  shipper  of  cattle  contracts 
with  a  railroad  company  for  the  use  of 
a  car  tor  the  transportation  of  cattle,  hav- 
ing reference  to  the  cars  in  use  on  the 
defendant's  r.jad,  in  the  absence  of  any 
stipulation  tor  any  particular  kind  of  car, 
the  extent  of  the  company's  obligation  is 
to  furnish  a  safe,  serviceable  and  ade- 
quate car,  adapted  to  the  use  intended; 
and  the  shipper  retaining  control  and 
charge  of  the  cattle,  and  assuming  the 
risk  and  responsibility  of  loading,  his  un- 
derstanding of  the  contract  may  be  in- 
ferred from  the  fact  that  he  had  provided 
material  for  bedding  the  car;  and  the 
company  will  not  be  held  liable  for  any 
loss  or  injury  arising  from  his  fault  or 
neglect  in  this  regard.  East  Tennessee, 
etc.,  R.  Co.  *.  Johnston,  75  Ala.  596,  cited 
in  note  in  33  L.  R.  A.,  N.  S.,  878,  379. 
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Interstate  Shiproents. — Under  Act  Cong, 
Jun«  89,  1906,  c.  3594,  34  Stat.  607  (U.  S. 
Comp.  St.  Supp.  1909,  p.  117B),  which  pro- 
hibits the  confining  of  animals  in  cars 
for  more  than  28  consecutive  hours  with- 
out unloading  them  in  a  humane  manner 
into  properly  equipped  pens  for  rest, 
water,  and  food,  at  the  costs  of  the  ship- 
per, or  on  his  default  by  the  carrier,  with 
a  right  to  a  lien  for  food  furnished,  where 
a  shipment  of  cattle  is  interstate,  the  car- 
rier can  not  by  any  contract  with  the 
shipper  relieve  itself  from  the  duty  of 
feeding  and  watering  the  animals  in  a 
proper  case^  And  a  failure  of  the  shipper 
in  an  interstate  shipment  to  perform  the 
duty  imposed  upon  it  is  negligence  per 
se.  Southern  R.  Co.  v.  Proctor,  3  Ala. 
App.  413,  57  So.  S13. 

Failure  to  Give  Shipper  Opportonity  to 
Comply  with  Contract — A  railroad  com- 
pany, which,  without  giving  the  shipper 
an  opportunity  to  attend  to  the  loading, 
puts  cattle  carried  over  its  own  line  in 
cars  furnished  by  another  company,  hauls 
them  over  a  connecting  track,  and  then 
delivers  to  it,  is  liable,  in  tort  for  breach 
of  duty  growing  out  of  the  contract  of 
shipment,  for  injuries  in  transit  over  the 
second  line,  caused  by  negligence  at  the 
time  of  the  transfer  in  not  supplying  bed- 
ding and  partitions,  and  in  overcrowding, 
though  the  contract  of  shipment  limits 
the  carrier's  liability  to  "gross  or  wanton 
negligence,"  and  to  that  of  a  forward- 
ing agent  only  in  delivering  to  the  next 
line,  and  provides  that  the  shipper  is  to 
load  and  unload  and  care  for  the  cattle. 
Alabama  G.  S.  R.  Co.  v.  Thomas,  89  Ala. 
294,  7  So.  763,  cited  in  notes  in  19  L-  R. 
A.,  N.  S.,  1012,  33  L.  R.  A.,  N.  S.,  278, 
31  L.  R.  A.,  N.  S.,  80,  84. 

A  carrier  is  not  relieved  from  liability 
for  damapes  to  a  shipment  of  cattle  from 
want  of  proper  care  by  a  stipulation  of 
the  shipping  contract  that  the  shipper 
wiU  load  and  unload  the  cattle  and  care 
for  them  while  awaiting  shipment  or  de- 
livery at  feeding  or  transfer  points  en 
route,  or  when  unloaded  for  any  purpose, 
and  will  pay  the  carrier  for  any  expense 
incurred  in  caring  for  the  stock,  where  it 
does  not  appear  that  the  shipper  or  his 
agent  were  permitted  to  or  did  accom- 
pany the  cattle,  or  were  notified  where. 


when,  and  how  the  cattle  would  be 
stopped  for  feed  and  water.  Nashville, 
etc..  Railway  v.  Hinds  (Ala.  App.),  60  So. 

409. 

Effect  on  Duty  to  Provide  Proper 
Heana  for  Unloading  and  Waiver  of  Pro- 
vision.— A  contract  for  shipment  of  live 
stock,  providing  that  the  shipper  should 
load  and  unload  the  stock  at  his  risk, 
would  not  exempt  the  carrier  from  lia- 
bility for  failure  to  prepare  proper  chutes 
for  unloading  the  stock,  especially  where 
it  waived  the  provision  by  unloading  the 
stock  itself  and  without  insisting  upon  its 
performance  by  the  shipper.  Atlantic, 
etc.,  R.  Co.  V.  Dothan  Mule  Co.,  161  Ala. 
341,  49  So,  882. 

Failure  of  Shipper  to  Comply  with  Con- 
tract Not  Conttibuting  to  Injury.— Where 
a  contract  for  the  shipment  of  live  stock 
required  the  shipper  or  his  agent  to  ridt 
on  the  freight  train  on  which  the  animals 
were  being  transported,  the  shipper's  fail- 
ure so  to  do  was  no  defense  to  the  car- 
rier's liability  for  injuries  to  the  stock, 
unless  such  failure  contributed  thereto, 
Louisville  &  N.  R.  Co.  v.  Smitha,  40  So. 

11.7,   145  Ala,  6^6. 

§    138  (8)    Operation  and  Effect  of  Stipu- 
lation for  Notice  of  Claim  for  Dam- 
ages. 
Effect   of   Statute   on   Failore   to   Give 
Notice, — Under   an    express    provision    of 
Code  1907,  a  shipper's  failure  to  give  no- 
ticp  in  writin,'  of  a  claim   for  loss  or  in- 
juiy  to  live  stock  before  removing  it  or 
intermingling    it    with    other    live    stock, 
iloes     not     d-feat     his     action     therefor. 
Northern  Alabama  Ry.  Co.  v.  Bidgood,  5 

*.'a.  App.  658,  .*i9  So.  680. 

Injuries  Not  Discovered  before  Re- 
moval— Notice     Given     on     Discovery. — 

Where  a  bill  .--f  lading  for  a  shipment  of 
cattle  provides  that  the  shipper,  as  a  pre- 
requisite to  any  right  to  recover  for  in- 
jury to  the  cattle,  shall,  before  removal  of 
the  cattle  from  the  place  of  delivery,  and 
before  their  mingling  with  other  cattle, 
give  written  notice  of  any  damages,  the 
requirement  is  complied  with  where  the 
shipper  does  not  discover  injuries,  and 
could  not  have  done  so,  before  removal, 
but  he  gives  notice  thereof  within  a  rea- 
sonably short  time  after  discovery  of  the 
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injury.     Louisville  &.  N.  R.   Co.  v.  Lan- 
ders, 33  So.  482,  135  Ala.  504. 

That  an  owner  to  whom  a  bill  of  Jad- 
ing has  been  issued  gives  written  noi 
of  injury  to  certain  cattle  before  their 
moval  does  not  preclude  him  from  the 
right  of  giving  additional  notice  of  other 
injuries  within  a  reasonable  time  after 
their  discovery.  Louisville  &  N.  R.  Co. 
V.  Landers,  33  So.  483,  135  Ala.  504. 

Where  the  contract  stipulates  that  the 
shipper  must  notify  the  company's  agent 
in  writing  of  a  claim  for  injury  before 
removing  the  animals  from  the  place  of 
delivery,  the  shipper  has  a  reasonable 
time  after  the  removal,  in  case  the  injury 
is  not  then  discovered  by  ordinary  dili- 
gence, in  which  to  give  the  notice;  and 
where  he  removes  the  animals  December 
89th,  and  notifies  the  agent  January  4th,  it 
is  a  question  for  the  jury  wheth,er  the  no- 
tice was  given  in  a  reasonable  time. 
Western  Railway  v.  Harwell,  91  Ala.  340, 
a  So.  649,  affirmed  in  Western  R.  Co.  v. 
Harwell,  97  Ala.  341,  11   So.  781. 

Application  to  Claim  for  Uisdeliveiy. 
— A  provision  in  a  contract  of  affreight- 
ment that  it  should  be  a  condition  prece- 
dent to  the  right  of  the  shipper  to  recover 
damage  for  loss  or  injury  to  the  live  stock 
that  he  give  notice  in  writing  of  his  claim 
to  the  agent  of  the  carrier  actually  deliv- 
ering the  stock  to  him,  whether  at  desti- 
nation or  at  any  intermediate  point  where 
the  same  may  be  actually  delivered,  be- 
fore the  stock  is  removed  from  the  place 
of  destination  and  before  the  stock  is  in- 
termingled with  other  slock,  has  no  ap- 
plication to  a  claim  for  damages  for  mis- 
delivery. Southern  Ry.  Co.  v.  Webb,  39 
So.   262,   143  Ala.   304. 

Injuries  for  Recovery  Not  Included  in 
Notice.— Where,  under  a  bill  of  lading 
requiring  written  notice  of  injury  before 
removal,  the  only  notice  given  the  car- 
rier as  to  the  death  of  cattle  was  for  cer- 
tain cattle  that  had  died  before  removal, 
the  shipper  could  not  recover  for  cattle 
that  died  after  the  removal.  LouisvtlU 
&  N.  R.  Co.  V.  Landers.  33  So.  482,  135 
Ala.  504. 

§  13B  (9)  Waiver  of  Notice  or  of  Defects 
Therdn. 
Where    defendant    carrier    denied    any 
right  of  plaintiff  to  look  to  it  for  damages 


for  injury  to  plaintiff's  cattle  complained 
of,  because  plaintiff  had  no  contract  with 
defendant,  such  denial  was  inconsistent 
with  an  intention  on  defendant's  part  to 
recognize  any  contractual  liability  to 
plaintiff  if  the  stipulation  for  notice  was 
complied  with,  and  was  therefore  a 
waiver,  of  plaintiff's  compliance  with  such 
stipulation.  Louisville,  etc..  R.  Co.  v. 
Shepherd  (Ala.  App.),  61  So.  14. 
§  139.  Connecting  Caniera. 
§  139  (1)  In  General. 

When  a  railroad  company,  as  a  com- 
mon carrier,  receives  cattle  for  transpor- 
tation over  its  road,  to  be  delivered  at  its 
terminus  to  the  next  connecting  road, 
and  hence  by  other  connecting  roads  to 
the  place  of  destination  in  other  state,  the 
duty  of  the  receiving  road  is  limited  to 
the  safe  transportation  of  the  cattle  over 
road,  and  their  proper  delivery  at 
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necting  road.  Alabama,  etc.,  R.  Co.  v. 
Thomas,  83  Ala.  343.  3  So.  802,  cited  in 
notes  in  19  L.  R.  A.,  N.  S.,  1012,  23  L. 
R.  A.,  N.  S.,  279,  31  L.  R.  A.,  N.  S.,  60,  84. 
§  139  (9)  Delay  in  TransporUtion  or  De- 
livery. 

Duty  on  Refusal  of  Connecting  Carrier 
to  Receive. — Where  a  connecting  carrier, 
over  whose  line  a  shipment  of  live  stock 
was  routed,  refused  to  accept  the  same, 
it  was  the  duty  of  the  initial  carrier  to 
notify  the  consignor  of  such  fact,  and  ob- 
tain further  shipping  directions,  unless 
the  property  was  of  such  a  perishable  na- 
ture that  the  delay  would  be  calculated 
to  injure  or  destroy  it.  Louisville  &  N. 
R.  Co.  V.  Duncan  &  Orr,  31  So.  988,  137 
Ala.  446;  Southern  R.  Co.  v.  Wajlace,  175 
Ala.  72.  56  So.  7U.  See  notv-s  in  19  L.  R. 
A.,  N.  S.,  1012,  31  L.  R.  A.,  N.  S.,  87. 

Section  of  Circuitous  Route  after  Re- 
fusal of  Connecting  Carrier  to  Receive. — 
Where  a  connecting  carrier,  over  whose 
line  a  shipment  was  routed,  refused  to 
receive  and  transport  the  same,  in  the 
absence  of  notice  of  such  refusal  to  the 
consignor,  the  initial  carrier  was  liable 
for  the  exercise  of  ordinary  care  and 
prudence  in  selecting  another  carrier  to 
transport  the  consignment,  and  was  liable 
for  injuries  to  the  consignment  caused 
by  delay  resulting  from  the  selection  of 
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might  have  been  avoided.  Louisville  & 
K.  R.  Co.  V.  Duncan  &  Orr,  34  So.  9He, 
137  A.la.  44fi,  cited  in  notes  in  19  L.  R.  A., 
X'.  S.,  1013,  31  L.  R.  A..  N.  S.,  87. 
§  139  <3)  Validity  of  Contract  Limiting 
Liability. 
A  railroad  company  receiving  cattle 
for  transportation  as  a  common  carrier 
can  not  limit  its  liability  lo  injuries  caused 
hy  "gross  or  wanton  negligence,"  or  to 
thai  of  a  mere  agent  of  the  consignor  in 
the  matter  of  delivering  the  catile  to  the 
next  connecting  road;  such  stipulations 
being  contrary  to  public  policy.  Alabama 
G.  S.  R.  Co.  V.  Thomas.  83  Ala.  3+3,  3  So. 
803,  cited  in  note  in  31  L.  R.  A.,  N.  S.,  56. 
§  139  (t)  Operation  and  Effect  of  Limita- 

Right  of  Subsequent  Carrier  to  Bene- 
fit  by  Limitation  of  First  Carrier. — Where 
the  shipper  of  a  car  load  of  mules  signed 
a  contract  purporting  to  be  made  with  the 
receiving  carrier  ''and  its  connecting  lines," 
releasing  the  carriers  from  liability  for 
any  damage  not  caused  by  their  negli- 
gence, and  providing  that  its  terms  shall 
inure  to  the  benefit  of  connecting  lines, 
unless  they  stipulate  otherwise,  a  con- 
necting carrier,  which  receives  and  trans- 
ports the  mules  in  the  same  car  under 
this  contract,  is  entitled  to  the  benefit 
of  its  exemptions,  notwithstanding  no 
late  for  the  entire  distance  is  fixed  by  it. 
Western  Ry.  Co.  ^.  Harwell,  91  Ala.  340, 
8  So.  649;  S.  C,  97  Aia.  341,  11  So.  781. 

Plea — Ratification  and  Acceptance.^ 
In  an  action  against  a  connecting  carrier 
for  an  injury  to  stock  while  in  its  pos- 
session, a  plea  that  the  waybill  showed 
that  the  mules  were  shipped  "at  a  re- 
lease rate,  which  was  a  reduced  rate  of 
freight,"  is  not  equivalent  to  an  allega- 
tion that  defendant  accepted  and  ratified 
made  by   the  original  carrier 
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their  option  from  liability  for  damages 
not  caused  by  negligence.  Western  Ry. 
Co.  1'.  Harwell,  97  Ala.  341,  11  So.  781. 
Act  of  Agent  at  Connecting  Point  as 
Relieving  Shipper  from  Duty  Imposed 
by  Bill.— An  agent  at  a  station  at  which 
cattle  are  to  be  turned  over  by  one  rail- 
road   company   to   another,    who   has    au- 
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thority  to  keep  them  in  the  original  cars, 
or  (o  transfer  to  others,  acts  in  the  scope 
of  his  employment  in  telling  the  shipper 
that  (here  will  be  no  change,  and  thereby 
relieves  him  of  tfie  duty  imposed  by  the 
bill  of  lading  of  preparing  and  loading 
the  cars.  Alabama  G.  S.  R.  Co.  v.  Thomas. 
89  Ala.  894,  7  So.  762.  cited  in  notes  in 
19  L.  R.  A.,  N.  S..  1013;  23  L.  R.  A-  N. 
S.,  879;  31  L.  R.  A..  N.  S..  80.  84. 


§  141. Nature  and  Form, 

As  to  action  being  in  tort  or  on  the 
contract,  see  the  title   CONTRACTS. 

Where,  upon  the  carrier's  inability  to 
ship  the  stock  to  destination  because  of 
quarantine,  they  were  shipped  back  to  the 
original  shipping  point  and  tendered  to 
the  shipper,  when  he  declined  to  receive 
them  and  directed  the  carrier  to  do  what- 
ever it  saw  tit,  and  the  stock  were  sold 
and  the  money  held  for  the  shipper,  he 
could  not  recover  as  for  a  conversion  of 
the  stock  at  the  original  shipping  point. 
Southern  R.  Co.  v.  Wallace,  175  Ala.  72, 
56  So.   714. 

§  142. Rights  of  Action. 

Stock  Returned  to  Shipping  Point  Be^ 
cause  of  Quarantine  Regulations. — If  the 

shipper  directed  that  cattle  be  returned  to 
the  original  shipping  point  from  an  in- 
termediate point  upon  the  carrier's  in- 
ability to  forward  them  to  destination  be- 
cause of  quarantine,  he  could  not  recover 
from  the  carrier  for  their  conversion  at 
such  intermediate  point.  Southern  Ry. 
Co.  V.  Wallace,   175  Ala.  73,  56  So.  714. 

Who  May  Sue,— Where  plaintiff's 
agent,  without  disclosing  his  agency,  ship- 
ped her  horse  over  defendant's  road  un- 
der a  contract  in  which  such  agent  was 
named  as  both  consignor  and  consignee, 
and  the  horse,  while  being  so  carried,  was 
Injured  by  defendant's  negligence,  plain- 
li?,  as  owner,  may  recover  the  damages 
for  such  injury.  Southern  R.  Co.  v.  Jones, 
133  Ala.  437,  31  So.  SOI,  503. 
§  143. Defenses. 

Failure  to  Deliver  Caused  by  Act  of 
Shipper. — If  a  shipper  contracted  for  the 
transportation  of  cattle  and  a  horse  in 
one  car,  and  the  shipment  of  the  cattle 
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was  prevented  by  legal  quarantine,  and 
the  shipper  refused  to  permit  the  horse 
to  be  shipped  separately,  he  could  not 
recover  against  the  carrier  for  failure  to 
deliver  the  horse  at  destination.  Southern 
R.  Co.  V.  Wallsce.  175  Ala.  72,  66  So.  714. 
Receipt — Failure  to  Examine  at  Time 
of  Delivery. — In  an  action  against  a  car- 
rier' for  damages  to  a  dog  in  transporta- 
tion, that  the  consignee  removed  the  dog 
at  its  destination  in  the  agent's  absence 
and  receipted  for  it  in  good  condition  is 
not  a  conclusive  defense  against  recovery, 
where  the  consignee  had  not  examined 
the  dog  at  the  lime  of  giving  such  re- 
ceipt.    Southern  Exp.  Co.  v.  Ashford.  28 

So.   738,    136   Ala.   5S1. 
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g  IM  (1)  Complaint 

Code  Prom — Negligence  as  Implied. — 
Where  a  complaint  against  a  carrier  was' 
in  the  form  prescribed  by  Code,  p.  946, 
negligence  of  the  carrier  is  a  legal  im- 
plication where  negligence  is  essential  to 
(\K  liability,  though  the  words  of  the  form 
do  not  expressly  aver  negligence.  Nash- 
ville, C.  &  St.  L.  Ry.  Co.  V.  Parker,  27  So. 
333,   1S3  Ala.  683. 

Complaint  Substantially  Following 
Statute.— Under  Code  1907,  |  5383,  form 
15,  which  provides  the  form  of  complaint 
on  a  bill  of  lading  of  a  common  carrier 
as  follows:    "The  plaintiff  claims  of  the 

defendant  dollars   for  the   failure   to 

deliver  certain  goods,"  etc. — a  complaint 
which  charges  "that  the  defendant  failed 
to  deliver  cattle"  intrusted  to  it  for  car- 
riage by  the  consignor,  "within  a  rea- 
sonable time  and  that  by  reason  of  such 
delay  the  plaintiff  was  damaged,"  sub- 
stantially follows  the  statutory  charge  of 
breach  of  duty,  and  is  sufficient.  South' 
ern  R.  Co.  v.  Proctor,  3  Ala,  App.  413, 
57  So.  513. 

Averment  as  to  Asstmiption  of  Duties 
ae  Common  Carrier. — A  complaint  which 
alleges  that  the  plaintiff  "delivered  to  the 

load  of  cattle  "to  be  shipped  *  •  *  for 
hire"  sufficiently  charges  that  the  defend- 
ant, as  a  common  carrier,  assumed  the 
duties  of  that  relation  to  the  plaintiff  as 
a  person  interested  in  the  stock  shipped. 
Southern  R.  Co.  v.  Proctor,  3  Ala.  App. 


413, 


r  So.  5 
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A  complaint  which  claims  damages  for 
injuries  to  a  carload  of  cattle  "shipped  by 
the  defendant  as  a  common  carrier  for 
hire  for  the  plaintiff"  sufficiently  charges 
that  the  defendant  as  a  common  carrier 
undertook  for  hire  the  carriage  of  the 
property  for  the  plaintiff  as  a  person  in- 
terested in  the  goods  shipped.  Southern 
R.  Co.  V.  Proctor,  3  Ala.  App.  413,  57 
So.  513. 

Alternative  Averments. — Where  the 
complaint  in  an  action  against  a  carrier 
for  injuries  to  live  stock  charged  al- 
ternatively that  it  was  either  the  duty  of 
defendant,  the  initial  carrier,  to  transport 
the  stock  to  destination  on  its  own  lines, 
or  to  deliver  the  slock  at  some  unidenti- 
lied  point  to  a  connecting  carrier  having 
a  direct  route  from  the  junction  point  to 
destination,  and  that  the  loss  resulted 
from  defendant's  failure  to  perform  the 
carriage  itself,  or  from  its  failure  to  tor- 
ward  the  consignment  by  a  connecting 
carrier  having  a  direct  r-iute,  such  al- 
ternative averments  did  not  constitute  a 
statement  of  either  cause  of  action,  and 
the  complaint  was  demurrable,  Louis- 
ville &  N.  R.  Co.  V.  Duncan  8e  Orr,  34  So.  . 
988,  137  Ala.  446. 

Alternative  Averment  Held  Good. — A 
complaint  in  an  action  against  a  carrier 
of  live  stock  for  alleged  injuries  to  plain- 
tiff's live  stock,  which  alleges  in  the  al- 
ternative that  defendant  or  its  servant  or 
agent  received  the  live  stock  without  aver- 
ring that  such  servant  or  agent  in  receiving 
the  live  stock  was  acting  for  the  defend- 
ant within  the  scope  of  his  employment, 
is  good  on  demurrer.  St,  Louis,  etc.,  R. 
Co.  V.   Cavender,   170  Ala.  601,   S4  So.   54, 

Necessity  for  Alleging  Defensive  Hat- 
ter.— Where  the  complaint,  in  an  action 
for  delay  in  tiansportinglive  stock,  bases 
ihe  right  of  recovery  upon  the  defendant's 
breach  of  a  contract  to  transport  (he  stock 
on  a  certain  train,  the  fact  that  such  con- 
tract was  not  made,  or  was  subsequently 
modified  or  merged  into  another  contract, 
was  defensive  matter,  the  absence  of 
which,  from  the  complaint,  did  not  ren- 
der it  demurrable  on  that  ground,  Louis- 
ville &  N,  R.  Co.  V.  Jones,  6  Ala.  App. 
617,  60  So.  945. 

Effect  of  Averment  of  Further  and 
Cumulative  Negligence.— Where  a  com- 
plaint in  an  action  to  recover  for  injuries 
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live  stock  has  stated  a  cause 

of  action  for  negligence  of  the  carrier  in 
caring  for  the  live  stock  a'ter  it  had  re- 
ceived them  preparatory  to  transporta- 
tion, the  nature  of  the  pleading  is  not  af- 
fected by  the  fact  that  the  pleader  adds 
an  averment  oi  further  and  cumulative 
negligence  also  affecting  the  safe  receipt 
and  keeping  of  the  animals  for  shipment 
by  alleging  that  an  agent  of  defendant 
operating  a  train  negligently  blew  the 
whistle  of  his  engine  as  a  proximate  con- 
sequence of  which  plaintiff's  live  stock 
were  greatly  scattered  and  damaged.  St. 
Louis,  etc.,  R.  Co.  v.  Cavender,  170  Ala. 

601,   54    So.   S4. 

In  an  action  against  a  carrier,  where 
the  complaint  stated  a  good  cause  of  ac- 
tion tor  damages  for  the  carrier's  neg- 
ligence in  caring  for  live  stock  whije  held 
by  it,  pending  the  arrangement  for  its 
transportation,  the  addition  as  a  part  of 
one  of  the  good  counts  of  an  averment 
of  negligence  also  affecting  (he  safe  re- 
ceipt and  keeping  of  the  live  stock  for 
shipment  by  alleging  that  a  servant  of 
the  defendant  operating  a  train  negli- 
gently blew  the  whistle  of  bis  engine,  as 
a  proximate  consequence  of  which  the 
live  stock  was  frightened  and  damaged, 
without  alleging  that  the  engineer  was 
engaged  in  defendant's  business  when  he 
blew  the  whistle,  is  good  as  against  a  de- 
statute  which  requires  pleadings  to  be  as 
brief  as  is  consistent  with  clearness.  St. 
Louis,  etc.,  R.  Co.  v.  Cavender,  170  Ala. 
«01,  54  So.  54. 

§  lU  (S)  Pl«a. 

Averment  as  to  Terms  of  Special  Con- 
tract.—In  an  action  against  a  carrier  for 
injuries  to  a  horse  while  in  transit,  a  plea 
alleging  that  the  horse  was  shipped  un- 
der a  special  contract,,  but  tendering  the 
mere  naked  conclusion  of  the  pleader  as 
to  the  construction  of  the  contract  with- 
out referring  to  its  substance  or  indicat- 
ing what  terms  of  the  contract  relieved 
the  defendant  from  liability,  and  giving 
no  facts  to  enable  the  court  to  determine 
the  validity  of  the  contract  or  the  cor- 
rectness of  the  pleader's  construction  of 
it,  was  insufficient.  Nashville,  etc..  R. 
Co.  V.  Parker,  123  Ala.  683,  27  So.  323. 


Plea  as  to  Undertaking  by  Shipper  to 
Provide  Beddings— In  an  action  for  in- 
juries to  live  stock  en  route,  a  plea,  after 
alleging  that  the  animals  were  shipped 
under  a  special  contract,  made  in  consid- 
eration of  a  reduced  rate,  by  which  plain- 
tiff agreed,  at  his  own  expense,  to  pro- 
vide such  bedding  or  other  suitable  ap- 
pliances in  the  car  as  would  enable  the 
animals  to  stand  securely  on  their  feet, 
and  that  plaintiff  failed  to  provide  sucn 
bedding,  and  the  animals  were  injured  by 
reason  thereof,  was  not  defective  as 
amounting  to  a  guaranty  by  the  shipper 
(hat  the  animals  would  stand  securely 
while  in  the  car,  without  reference  to  vio- 
lent shocks  or  rough  usage  to  which  they 
might  be  exposed  by  the  negligent  hand- 
ling of  the  train.  Louisville,  etc.,  R. 
Co.  V.  Shepherd   (Ala.  App.),  61  So,   14. 

Averment  as  to  Failure  to  Give  No- 
tice.— Where  a  contract  for  the  transpor- 
tation of  28  mules  provided  that,  as  a  con- 
dition precedent  to  the  owner's  right  to 
recover  any  damages  for  loss  or  injury 
thereto,  the  owner  or  person  in  charge 
should  give  notice  in  writing  of  his  claim 
to  some  officer  of  the  delivering  road  or 
its  nearest  station  agent,  before  the  stock 
was  removed  from  destination  or  place 
of  delivery  and  before  it  was  mingled  with 
other  stock,  pleas  in  an  action  for  the 
carrier's  failure  to  deliver  one  of  the 
mules,  alleging  that  neither  the  owner 
nor  the  person  in  charge  of  the  stock  on 
his  behalf  gave  any  notice  in  writing  of 
the  loss  of  the  mule  before  removal  of 
the  remainder  from  the  place  of  destina- 
tion, and  that  neither  defendant  nor  its 
agent  at  destination  counted  the  mules, 
and  did  not  know  the  number  that  were 
in  the  car.  nor  that  one  was  alleged  to 
have  been  missing,  stated  a  valid  defense 
to  the  action.  Central  of  Georgia  Ry. 
Co,  V.  Henderson,  44  So.  543,  152  Ala. 
S03. 

Failure  to  Allege  lliat  Carrier's  Negli- 
gence Did  Not  Contribute  to  Injury. — A 
plea  that  plaintiff's  cattle  were  in- 
jured by  reason  of  being  weak,  or  over- 
loading, suffocation,  heat,  fright,  or  vi- 
ciousness,  within  a  provision  of  the  ship- 
ping contract  releasing  the  carrier  from 
liability  for  injuries  so  caused,  was  fa- 
tally  defective   for   failure  to   further  al- 
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lege  that  defendant's  negligence  in  trans- 
porting the  cattle  did  not  contribute  to 
the  injury.  l/Juisville,  etc.,  R.  Co,  v. 
Shepherd  (Ala.  App,).  61  So,  14. 

In  an  action  against  a  carrier  for  in- 
juries to  animals  en  route,  a.  plea  that  un- 
der a  special  contract  plaintiff  agreed  to 
furnish  suitable  bedding  to  enable  the 
animals  to  stand  securely,  and  that  they 
were  injured  by  plaintiffs  failure  to  do 
so,  was  fatally  defective  for  failing  to  fur- 
ther allege  that  defendant's  own  negli- 
gence did  not  contribute  to  the  result. 
Louisville,  etc.,  R.  Co.  v.  Shepherd  (Ala. 
App,),  61  So.  14. 
§  lU  (3)  Replication. 

In  an  action  for  injuries  to  stock  in 
transit,  the  plea  alleged  failure  to  com- 
ply with  the  requirement  in  the  shipping 
contract  of  notice  to  the  carrier  of  the 
claim,  and  the  replication  averred  that 
within  the  time  allowed  by  the  contract 
plaintifTs  agent  made  a  claim  upon  the 
defendant,  and  that  defendant  denied  any 
liability,  on  the  ground  that  plaintifTs 
remedy  was  against  the  initial  carrier. 
Held,  that  the  replication  was  good 
against  a  demurrer,  on  the  ground  that  it 
did  not  show  that  the  notice  was  given 
to,  and  the  denial  of  liability  was  made 
by,  an  agent  authorized  by  the  terms  of 
the  shipping  contract  to  bind  defendant. 
Louisville,  etc..  R.  Co.  v.  Shepherd  (Ala. 
App.),    61    So.    14. 

§  144  (4)  IsMies,  Proof,  and  Variance. 
'  Complaint  in  Code  Fonn — Proof  of 
Special  Contract— Where,  in  an  action 
against  a  carrier  for  breach  of  a  contract 
for  the  transportation  of  hogs,  plaintiff's 
first  count  in  his  complaint  was  in  the 
Code  form,  he  was  entitled  to  recover 
thereon,  though  the  evidence  showed  that 
the  shipment  was  made  under  bills  oE 
lading  containing  Special  stipulations. 
Southern  Ry.  Co.  v.  Webb,  39  So.  268, 
143  Ala.  304,  following  Louisville,  etc.,  R. 
Co.  V.  Landers,  135  Ala.  504,  33  So.  48S. 
which  overrules  Nashville,  etc.,  R.  Co.  v. 
Parker,  133  Ala.  683,  27  So.  323. 

Where  the  complaint  claims  damages 
of  a  carrier  for  injuries  to  cattle  trans- 
ported over  its  road  under  a  written  con- 
tract, which  bound  defendant  to  deliver 
safely  at  the  terminus  of  its  road  to  the 
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next  connecting  company,  while  the  proof 
shows  that  the  cattle,  having  been  safely 
carried  to  the  terminus  of  defendant's 
road,  and  there  delivered  to  the  next  con- 
necting road,  were  then  put  into  unfit 
cars,  in  violation  of  the  promise  of  de- 
fendant's depot  agent  that  the  cars  should 
not  be  changed,  and  were  afterwards  in- 
jured before  reaching  their  destination, 
even  if  defendant  is  liable  for  the  prom- 
ise of  its  agent,  there  is  a  fatal  variance 
between  allegations  and  proof.  Alabama 
G.  S.  R,  Co.  V.  Thomas,  93  Ala.  343,  3 
So.  8oa. 

Failure  to  Give  Pood,  Water,  etc..  Sub- 
stantially  Shown. — Where  a  complaint 
against  a  carrier  for  damages  to  a  dog 
in  transportation  avers  the  injury  was  oc- 
casioned by  failure  to  give  him  proper 
attention  in  the  matter  of  food,  water. 
and  exercise,  defendant's  liability  is  es- 
tablished by  proof  of  failure  to  give  an 
adequate  supply  of  such  things,  though 
it  may  have  given  some  of  them.  South- 
ern Exp.  Co.  V.  Ashford,  28  So.  732,  128 
Ala.  SSI. 


§  141.  ■ 


-  Evidence. 


§    14S    (1)    Preaumptiona   and   Burden   of 

Proof. 
§  149  (la)  In  General. 
PrcBumption  of  Authority  of  Agent.— 

Station  agents  are  presumed  to  have 
power  to  make  contracts  for  the  trans- 
portation of  freight  and  to  do  whatever 
is  necessary  to  forward  it,  and  where  an 
agent  at  a  station  on  a  railroad  holding 
itself  out  as  a  carrier  of  live  stock  re- 
ceives into  the  carrier's  stock  yards  cat- 
tle delivered  there  for  future  shipment  he 
must  be  taken,  prima  facie  at  least,  as 
acting  within  the  scope  of  his  duty.  St. 
Louis,  etc.,  R.  Co.  v.  Cavender.  170  Ala. 
601.  54  So.  54. 

Prima  Facie  Case. — In  an  action  against 
a  carrier  for  loss  of  an  animal  in  transit, 
plaintiff  establishes  a  prima  facie  case  by 
proof  of  delivery  of  the  animal  to  de- 
fendant and  its  failure  to  redeliver  the 
same,  and  the  burden  is  then  on  defend- 
ant to  rebut  the  presumption  of  negli- 
gence from  the  fact  of  loss.  Southern 
Express  Co.  v.  Ramey,  51  So.  314,  164 
Ala.  206. 

Evidence   in   an   action   against  an   ex- 
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press  company  for  the  death  of  an  animal 
in  transit  held  to  place  on  defendant  the 
burden  of  rebutting  the  presumption  that 
the  loss  was  the  result  of  its  negligence. 
Southern  Express  Co.  v.  Ramey,  51  So. 
314,  164  Ala.  306. 

Burden  of  Showing  Want  of  Negligence. 
— Where  plaintiff  has  shown  injury  to  live 
stock  while  in  the  custody  of  a  carriei, 
the  burden  is  on  the  carrier  to  show  that 
it  did  not  result  from  any  negligence  on 
the  part  of  its  servants  or  agents,  or  that 
it  was  within  one  of  the  specified  excep- 
tions to  the  contract  of  affreightment. 
Louisville  &  N.  R.  Co.  v.  Smitha.  40  So- 
117,  145  Ala.  C86:  Alabama,  etc.,  R.  Co. 
V.  Gewin  &  Son.  5  Ala.  ^pp.  584,  59  So. 
553. 

Where  a  contract  by  the  shipper  of  a 
car  load  of  mules  provides  that  the  rail- 
road company  shall  not  be  liable  tor  any 
damage  not  resulting  from  its  own  neg- 
ligence, the  burden  of  proof,  in  an  ac- 
tion for  injury  to  the  mules,  remains  on 
the  company  to  show  that  the  injury 
did  not  result  from  its  negligence,  and 
it  Is  proper  to  refuse  to  charge  that 
if  defendant  has  shown  that  its  car, 
track,  and  equipments  were  adequate, 
and  that  there  was  no  negligence 
on  its  part,  the  fact  that  it  does  not  ap- 
pear how  the  injury  occurred  is  not  suffi- 
cient to  fix  liability  on  defendant,  but 
that  the  burden  of  proof  is  on  plaintiff  to 
show  that  the  injury  resulted  from  de- 
fendant's act.  Western  Ry.  Co.  v.  Har- 
well, 91  Ala.  340,  8  So.  649,  cited  in  note 
in  17  L.  R.  A.  340. 

Showing  Injuries  Not  to  Have  Oc- 
curred While  in  Possession  of  Carrier.— 
Where,  in  an  action  tor  injury  to  a  ship- 
ment of  Slock,  the  uncontradicted  evi- 
dence showed  the  relation  of  shipper  and 
common  carrier,  the  burden  was  on  the 
carrier  to  prove  that  the  stock  were  not 
injured  while  in  its  custody.  Nashville, 
etc.,  Railway  v.  Hinds  (Ala.  App.),  60 
So.  409. 

Showing  That  Delay  Did  Not  Caus« 
Injuries.— Where  there  Is  unreasonable 
delay  on  the  part  ot  a  carrier  in  trans- 
porting live  stock,  and  the  stock,  when 
delivered,  is  found  to  be  in  an  unsound 
condition,  the  burden  is  on  the  carrier  to 
show  that  such  unsound  condition  is  not 


due  to  the  unreasonable  delay.  Richmond 
&  D.  R.  Co.  r.  Trousdale,  99  Ala.  389,  13 
So.  33.  See  to  same  effect  Louisville  & 
N.  R.  Co.  V.  Smitha,  40  So.  117,  W5  Ala. 

6B6. 

Showing  Injiuy  after  Ddivery  to  Sec- 
ond Carrier,^In  an  action  against  the 
second  of  two  connecting  carriers  for 
nondelivery  of  stock  shipped,  the  burden 
is  on  plaintiff  to  show  that  the  injury  oc- 
curred after  the  animals  came  into  the 
possession  of  defendant.  Western  Ry, 
Co.  V.  Harwell,  97  Ala.  341,  11  So.  781. 
§  14S  (lb>  Liinitatiot)  ot  Liability. 

F>resumption  of  Assent  to  Contract: — A 
recital  in  a  contract,  framed  as  a  limita- 
tion of  the  liability  of  a  carrier  of  live 
stock,  that  the  rate  is  a  reduced  rate  ii 
prima  facie  evidence  of  that  fact,  and  the 
shipper  having  executed  the  contract,  in 
the  absence  of  fraud  or  mistake  alleged, 
is  presumed  to  have  known  and  consented 
to  its  terms.  St.  Louis,  etc.,  R.  Co.  v, 
Cavender,  170  Ala.  601,  54  So.  54. 

Showing  Injuriea  to  Be  within  Exemp- 
tion Clauso. — Injury  to  a  horse  while  in 
the  custody  of  defendant  as  a  carrier  be- 
ing shown,  it  has  the  burden  of  showing 
that  it  happened  without  its  fault,  or  un- 
der such  circumstances  that  by  a  valid 
provision  of  the  contract  of  shipment  it 
was  exempt  from  liability.  Alabama, 
etc.,  R.  Co.  V.  Gewin  &  Son,  5  Ala.  App. 
584,  59  So.  553;  Louisville,  etc..  R.  Co.  v. 
Smitha,  145  Ala.  688,  40  So.  117. 

Showing  Car  to  Be  Unsafe  Where  Con- 
tract Recites  Examination. — Where  -a 
contract  by  the  shipper  of  a  car  load  of 
mules  recites  that  the  shipper  has  ex- 
amined the  car,  and  found  it  safe  and 
suitable,  the  burden  is  on  him,  in  an  ac- 
tion for  damages,  to  show  that  it  was 
unsafe.  Western  Ry,  Co.  v.  Harwell,  SI 
Ala.  340,  6  So.  649,  cited  in  notes  in  17 
L.  R.  A.,  N.  S.,  1035.  38  L.  R.  A.,  N.  S- 
412. 

Notice  as  Condition  Precedent. — In  an 
action  against  a  terminal  carrier  for  in- 
juries to  cattle,  burden  was  on  defendant 
to  establish  a  plea  setting  up,  as  a  con- 
dition of  plaintiff's  right  to  recover,  his 
duly  to  give  notice,  in  writing,  of  hia 
claim  to  some  officer  of  defendant,  or 
its  nearest  station  agent,  before  the  stock 
was   removed,   and   alleging  a  failure    to 
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comply  therewith,  on  which  defendant 
had  joined  issue  by  a  replication  alleging 
waiver.  Louisville,  etc.,  R.  Co.  v.  Shep- 
herd (Ala.  App.),  61  So.  14. 

Ratification  of  Contract  by  Connecting 
Carrier. — Where  the  shipper  of  a  car  load 
of  mules  signed  a  contract  purporting  to 
be  made  with  the  receiving  carrier  "and 
its  connecting  lines,"  releasing  the  car- 
riers from  liability  for  any  damage  not 
caused  by  their  negligenc;,  and  provid- 
ing that  its  terms  shall  inure  to  the  bene- 
fit of  all  connecting  lines,  the  mere  fact 
that  the  connecting  carrier  received  and 
forwarded  the  mules  raises  no  presump- 
tion that  it  did  SO  under  the  terms  of  such 
contract,  and  to  avail  as  a  defense  to  an 
action  for  injury  to  the  mules  a  ratifica- 
tion of  the  'contract  must  be  shown. 
Western  Ry.  Co.  v.  Harwell,  97  Ala.  341, 
11  So.  781. 

§  145  (jt)  AdmtSBibility  of  Evidence  in 
GeneraL 

Place  of  Injury. — In  an  action  against 
a  carrier  for  injuries  to  a  horse  in  transit, 
evidence  that  a  bill  was  presented  at  the 
terminus  of  the  journey  for  feeding  the 
horse  at  an  intermediate  station,  where 
it  was  unloaded  for  the  purpose,  was  ad- 
missible as  tending  to  show  where  the 
injury  occurred.  Nashville,  C.  &  St.  L. 
Ry.  Co.  V.  Parker,  87  So.  333,  183  Ala.  683. 

Condition  of  Cattle  on  Delivery.— In 
an  action  against  a  carrier  for  failure  to 
deliver  cattle  within  a  reasonable  time, 
testimony  that  they  were  properly  fed 
and  watered  before  shipment,  and  were 
then  in  good  condition,  and  that  ordi- 
narily cattle  so  shipped  would  be  ready 
for  the  market  as  soon  as  they  had  been 
fed  and  watered  after  delivery  from  the 
car,  together  with  evidence  as  to  the  ac- 
tual condition  of  the  cattle  upon  their  de- 
livery to  the  consignees,  and  as  to  how 
long  (hey  were  kept  before  they  were  in 
condition  to  be  put  on  the  market,  was 
proper.  Southern  R.  Co.  v.  Proctor,  3 
Ala.  App.  413,  57  So.  513. 

Consent  of  Shipper  to  Unload  Horse. — 
In  an  action  against  a  carrier  for  inju- 
ries to  a  horse  while  in  transit,  caused  by 
the  horse  being  unloaded  for  feeding, 
where  plaintiff  testified  that  such  unload- 
ing   was    without    his    consent,    evidence 


that  plaintiff  paid  the  bill  for  feeding  the 
horse  was  competent  as  tending  to  show 
that  the  horse  was  in  fact  unloaded  with 
plaintiff's  consent.  Nashville,  C.  &  St. 
L.  Ry.  Co.  *.  Parker,  27  So.  323,  123  Ala. 
683. 

Custom  to  Bed  Cara.— When  a  special 
contract  is  entered  into  between  a  rail- 
road company  and  the  owner  of  cattle, 
for  the  transportation  of  cattle,  and  is 
silent  as  to  the  kind  of  car  to  be  furnished, 
and  as  to  any  special  preparation  of  the 
car,  and,  wthile  providing  that  the  ship- 
per shall  retain  control  and  charge  of  the 
cattle,  and  assume  the  risk  and  responsi- 
bility of  loading,  it  is  also  silent  as  to 
what  special  duties  were  undertaken  by 
him  in  these  particulars,  evidence  of  a 
usage  or  custom,  by  which  it  is  to  bed 
the  car,  known  to  him,  and  upon  which 
he  had  acted  in  making  previous  ship- 
ments, is  admissible  for  the  purpose  of 
interpreting  and  explaining  the  intention, 
meaning  and  understanding  of  the  parties 
in  making  the  special  contract.  East 
Tennessee,  etc.,  R.  Co.  v.  Johnston,  7S 
Ala.  SB6,  597,  cited  in  note  in  18  L.  R.  A., 
N.  S.,  90. 

Opinion  as  to  Time  of  Inquiry. — The 
opinion  that  the  wound  on  a  horse's  head 
was  inflicted  8  or  10  hours  before  the  ar- 
rival of  the  train  at  G.  was  relevant  on 
the  issue  of  its  infliction  when  defend- 
ant's liability  as  a  carrier  had  not  termi- 
nated; there  being  evidence  that  such 
liability  continued  up  to  8  hours  before 
such  arrival,  Alabama,  etc.,  R.  Co.  v. 
Gewin  &  Son,  5  Ala.  App.  584,  59  So.  553. 

Value  of  Animal  Killed  to  Show  Rea- 
sonableness of  Limitation.-— Evidence  of 
the  value  of  an  animal  killed  during  'ship- 
ment was  relevant  to  show  whether  .the 
limitation  of  liability  by  the  shipment 
contract  was  grossly  unreasonable,  or 
greatly  less  than  the  real  value.  Nash- 
ville, etc..  Railway  v.  Hinds  (Ala.  App.), 
60  So.  409. 

Apparent  Good  Condition  on  Delivery 
to  Connecting  Carrier. — In  an  action 
against  a  terminal  carrier  for  injuries  to 
live  stock,  evidence  that  it  had  been  de- 
fendant's general  practice  not  to  receive 
a  car  of  cattle  from  a  connecting  carrier 
without  making  an  objection  if  any  of  the 
cattle  were  injured,  and  that  the  car  in 
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question  was  accepted  without  objection, 
was  competent  to  show  that  the  cattle, 
when  received,  had  not  sustained  appar- 
ent injuries.  Louisville,  etc.,  R.  Co.  v. 
Shepherd  (Ala.  App.),  61  So.  14. 
§  14S  <3)  Weicht  and  Sufficiency  of  Evi- 
dence in  General. 

Number  of  Mules  Received  for  Ship- 
ment.— A  carrier's  receipt  for  29  mules 
together  with  the  testimony  of  a  wit 
that  his  firm  operated  a  stockyard  and 
received  the  2S  mules  to  be,  shipped  1 
plaintiR,  and  that  all  of  them  were  di 
.livered  to  defendant,  was  sufficient  to 
show  that  defendant  received  that  num- 
ber for  transportation.  Central  of  Geor- 
gia Ry.  Co.  V,  Henderson,  ii  So.  542.  152 
Ala.  203. 

Express  Company  Shown  to  Be  Com- 
mon Carrier — That  an  express  company 
received  a  dog  for  transportation  for  a 
reward,  which  was  the  regular  charge  for 
transporting  such  freight,  and  that  the 
company  was  provided  with  offices  and 
managers  along  its  line,  who  attended  to 
its  freights,  is  sufficient  to  show  that  it 
was  a  common  carrier,  though  no  witness 
stated  that  it  was.  Southern  Exp.  Co. 
V.  Ashtord,  28  So.  732,  126  Ala.  591. 

Ratification  of  Contract  by  Connecting 
Carrier. — The  contract  made  between  a 
shipper  of  a  car  load  of  mules  and  the  re- 
ceiving carrier  for  transportation  from 
C.  to  M.  and  from  M.  to  O.  by  connecting 
lines  released  the  carriers  from  liability 
for  any  damage  not  caused  by  their  neg- 
ligence, and  provided  that  its  terms  should 
inure  to  the  benefit  of  connecting  lines, 
unless  stipulated  otherwise.  On  arriving 
at  O.,  one  of  the  animals  was  found  to 
be  injured.  The  evidence  showed  that 
('efendant  received  the  mutes  at  M.,  and 
forwarded  them  to  O.  in  the  same  car  in 
which  they  were  shipped  from  C.,  and 
under  the  same  waybill;  that  the  waybill 
showed  that  O.  was  the  destination  ff 
the  car;  that  the  shipment  was  at  own- 
er's risk,  and  at  a  reduced  rate  of  freight. 
Defendant's  agent  testified  that  the 
freight  charged  was  the  established  re- 
lease rate  when  stock  was  shipped  at 
owner's  risk.  Defendant's  printed  tariff 
in  force  at  the  time  showed  that  the  re- 
lease rate  was  much  lower  than  that 
charged  when  stock  was  shipped  at  car- 


rier's risk.  There  was  no  evidence  that 
plaintiff  made  any  contract  with  defend- 
ant other  than  the  one  made  by  the  re- 
ceiving carrier.  Held,  that  defendant  ac- 
cepted the  terms  of  the  contract  made 
by  the  receiving  carrier,  and  was  entitled 
to  the  benefit  thereof.  Western  Ry.  Co. 
V.  Harwell,  97  Ala.  341,  11  So.  781. 
S  146. DamaKes. 

The  measure  of  damages  for  injuries 
to  cattle'  shipped  by  railroad,  resulting  in 
death,  is  the  market  value  of  the  cattje 
at  the  place  of  destination,  less  the  ex- 
pense of  transportation,  although  such 
place  is  beyond  the  terminus  of  the  com- 
pany's road,  and  it  was  not  liable  for  in- 
jury occurring  beyond  its  terminus.  East 
Tennessee,  etc.,  R.  Co.  v,  Johnston,  T5 
Ala.  590.  598,  cited  in  note  In  18  L.  R.  A^ 
N.  S..  90. 

Expenses. — Where  defendant  railroad 
company  misdelivered  certain  hogs  to  a 
stockyards  company,  instead  of  the  con* 
signee.  plaintiff  was  entitled  to  recover  a 
sum  which  he  was  required  to  pay  the 
stockyards  company  for  feeding  the  hogs 
before  he  could  regain  possession  thereof. 
Southern  Ry.  Co.  v.  Webb,  39  So.  262,  143 
Ala.  304. 

Expense  Not  Proximate  Cause  of  Car- 
riers Default — Trip.^  Plain  tiff  was  not 
entitled  to  recover  expense  incurred  by 
him  on  a  trip  to  the  place  of  destination 
of  the  hogs  in  order  to  recover  them; 
such  expense  not  being  the  proximate  or 
natural  consequence  of  the  carrier's  breach 
of  contract.  Southern  Ry.  Co.  v.  Webb. 
39  So.  262,  143  Ala.  304. 

§  147.  TriaL 

S    147  (1)  Questions  for  Jury  in  General. 

g    147   (S)   Care  of  Stock  Awaitinc 

Transportation  or  Delivery. 

Cattle  Awaiting  Transportation— Fail- 
ure of  Plaintiff  to  Load  Promptly.— In 
an  action  for  damages  to  live  stock  re- 
ceived by  a  defendant  into  its  stock  pens 
for  transportation,  where  the  plaintiff  un- 
der the  contract  of  atTreightment  was  to 
load  the  cattle  upon  the  cars,  and  under 
which  the  defendant  was  not  to  be  lia- 
ble by  reason  of  the  stock  being  wild  and 
unruly,  or  in  consequence  of  fright,  it 
shown  thai  on  the  afternoon  of  the 
day  on  which  the  cattle  were  received  by 
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defendant  it  furnished  a  car  for  loading, 
but  that  the  plaintifl  failed  to  load  tli«m 
that  day  and  that,  after  the  plaintiff  failed 
to  load,  the  cattle  on  that  same  day  broke 
from  the  pens  and  inflicted  upon  them- 
selves or  each  other  the  injuries  for  which 
the  plaintiff  sought  recovery.  Held  that, 
on  these  facts,  the  plaintiff  was  not  as  a 
matter  of  la»r  negligent.  St.  Louis  &  S. 
F.  R.  Co.  V.  Cavender,  170  Ala.  601,  54 
So.  54. 
§  147  (3) Delay  in  Transportation. 

Unreasonable  Delay. — Where,  in  an  ac- 
tion for  injuries  to  stock,  whether  a  de- 
lay in  transportation  was  reasonable  was 
a  question  of  mixed  law  and  fact  for  the 
jury,  it  was  proper  for  the  court  to  refuse 
to  charge  that  the  animals  were  not  con- 
fined in  the  cars  an  unreasonable  time. 
Louisville  &  N.  R.  Co.  v.  Smitha,  40  So. 
117,  145  Ala.  686. 
§    147  (1)   ijmiution  of  Liability. 

Whether  Injuiy  Attributable  to  Lack  of 
Bedding,— Where,  in  an  action  against  a 
carrier  for  injuries  to  cattle  in  transit 
from  a  failure  to  promptly  deliver,  the 
court  instructed  that  the  defendant  was 
not  liable  for  any  damages  to  the  cattle 
attributable  to  a  lack  of  proper  bedding, 
it  made  it  a  question  for  the  jury  whether 
the  injury  was  attributable  in  whole  or  in 
part  to  the  lack  of  bedding,  and  gave  the 
defendant  the  full  benefit  of  a  stipulation 
in  the  shipping  contract  against  liability 
on  that  ground.  Southern  R.  Co.  v.  Proc- 
tor, 3  Ala.  App.  413,  57  So.  513. 

Estimation  of  Damages. — In  an  action 
for  injuries  to  a  shipment  of  cattle  from 
failure  to  deliver  within  a  reasonable 
time,  evidence  as  to  the  amount  of  dam- 
age to  the  cattle  held  sufficient  to  go  to 
the  jury  for  the  estimation  of  damages 
under  a  stipulation  of  the  shipping  con- 
tract that  value  at  the  place  and  date  of 
shipment  would  govern  in  the  event  of 
damage  for  which  the  carrier  might  be 
liable.  Southern  R.  Co.  v.  Proctor,  3  Ala. 
App.  413,  57  So.  513. 

Compliance  with  Stipulation  as  to  No- 
tice,—Where,  in  an  action  for  damages 
sustained  from  the  failure  of  a  carrier  to 
deliver  promptly  cattle  shipped,  there 
was  evidence  tending  to  support  a  repli- 
cation  to   the   defendant's   plea   that   the 


plaintiff  had  not  complied  with  a  stipula* 
tioA  in  the  contract  of  shipment  as  to  the 
giving  of  notit:e  of  injuries,  the  jury  were 
entitled  to  determine  the  question.  South- 
ern R.  Co.  V.  Proctor,  3  Ala.  App.  413,  57 
So.  513. 

Where  the  contract  stipulates  that 
the  shipper  must  notify  the  company's 
agent  in  writing  of  a  claim  for  injury 
before  removing  the  animals  from  the 
place'  of  delivery,  the  shipper  has  a  rea- 
sonable time  after  the  removal,  in  case 
the  injury  is  not  then  discovered  by  ordi- 
nary diligence,  in  which  to  give  the  notice; 
and  where  he  removes  the  animals  De- 
cember 29th,  and  notifies  the  agent  Jan- 
uary 4th,  it  Is  a  question  for  the  jury 
whether  the  notice  was  given  in  a  reason- 
able time.  Western  R.  Co.  v.  Harwell,  97 
Ala.  341,  11  So.  761,  affirming  91  Ala.  840, 
S  So.  649,  cited  in  note  in  7  L.  R,  A.,  N. 
&.,  1043. 

§  147  (S)  ——  Liability  of  Connecting 
Carrier. 

Negligence  of  Terminal  Carrier  as 
Causing  Injury.— In  an  action  against  a 
railroad  for  injuries  to  horses,  it  ap- 
peared that  it  was  the  last  of  three  con- 
necting lines,  and  plaintiffs  averred  that 
such  injury  was  caused  by  defendant's 
negligence.  Defendant  receipted  for  the 
stock  as  in  "good  order  and  condition," 
and  there  was  other  evidence  that  the 
horses  were  unhurt  when  received  by  de- 
fendant, and  were  injured  when  they 
reached  their  destination.  Held,  that 
whether  or  not  the  horses  were  injured 
by  defendant's  negligence  was  for  the 
jury.  Louisville  &  N.  R.  Co.  *,  Grant,  99 
Ala.  3S5,  13  So.  599. 

Effect  of  Testimony  at  Showing  De- 
livery in  Good  Condition  to  Second  Car- 
rier.— In  an  action  by  a  shipper  against 
the  delivering  carrier  for  damages  to 
live  stock,  defendant  requested  a  charge 
that  the  mere  fact  that  a  certain  witness 
testified  that  the  animals  sued  for  did 
not  show  damage  when  they  were  un- 
loaded by  the  initial  carrier  did  not 
prove  that  they  were  in  good  condition 
when  delivered  to  defendant.  Held  prop- 
erly refused,  because  whether  or  not 
such  testimony  of  tlie  witness  proved 
such    fact  was   a   question   for   the   jury, 
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and   not   for   the   court.     Central,   elC- 
Co.  V.  Dothan  Mule  Co.,  159  Ala.  aasi  49 
So.  243,  cited  in  note  in  31  L.  R.  A.,  N. 
S.,  103. 
~  §    147  (6>    Instructions, 
g    H7  (7)    Delay  in  Transportation. 

Uisleading  Instruction. — Where  a  cat 
of  stock  was  in  transit  more  than  a  day 
longer  than  it  should  have  been  if  run- 
ning on  schedule  time,  a  request  to 
charge  that  defendant  was  not  bound  to 
transport  the  stock  on  its  fast  train  was 
properly  refused  as  misleading.  Louis- 
ville's N.  R.  Co.  V.  Smiiha.  40  So.  117, 
145  Ala.  686. 

Charge  DisregardinE  Evidence  of  De- 
lay.— Where  there  was  evidence  justify- 
ing a  finding  of  unreasonable  delay  in 
transportation  of  stock,  an  instruction 
that,  if  the  stQck  were  brought  over  de- 
fendant's line  without  any  unnecessary 
jar  or  rough  handling,  defendant  was  not 
liable  for  injuries  they  received,  was 
properly  refused.  Louisville  &  N.  R.  Co, 
V.  Smitha,  40  So.   117.  145  Ala.  686. 

Charge  Denying  Recovery  for  Delay. 
—Where,  in  an  action  against  a  carrier 
for  injuries  to  certain  stock,  delay  in  de- 
livery might  have  been  the  cause  of  dam- 
age to  them,  which  delay  was  the  result 
of  defendant's  negligence,  a  request  to 
charge  that  plaintiff  could  not  recover 
for  delay  in  delivery  was  properly  re- 
fused. Louisville  &  N.  R.  Co.  v.  Smitha, 
40  So,  117,  145  Ala.  686. 
§    147  (8)  Care  of  Stock  by  Carrier. 

Where  a  complaint  against  a  carrier 
for  damages  to  a  dog  in  transportation 
avers  the  injury  was  occasioned  by  fail- 
ure to  give  him  proper  food  and  water, 
an  instruction  postulating  that  plaintiff 
must  show  defendant's  failure  to  give  the 
dog  food,  water,  and  exercise  is  properly 
refused.  Southern  Exp.  Co.  v.  Ashford, 
2S   So.  733,    136  Ala.   591. 

Charge  as  to  Duty  of  Guarding  Against 
Fever. — In  an  action  against  a  carrier 
for  injuries  to  live  stock,  an  instruction 
that  the  carrier  owed  no  duty  to  guard 
the  animals  against  fever  was  properly 
refused,  as  exempting  the  carrier  from 
liability,  though  the  fever  resulted  from 
its  negligence.  Louisville  &  N.  R.  Co. 
V.  Smitha,   40   So.    117,   145  Ala.   688. 


Injuries  Occurring  While  Horse  Re- 
loaded—In an  action  against  a  carrier 
for  injuries  to  a  horse  while  in  transit, 
an  instruction  that,  if  the  injury  occurred 
by  the  horse  slipping  on  the  bridge  while 
being  reloaded  after  unloading  for  feed- 
ing, the  verdict  should  be  for  defendant, 
was  erroneous,  as  ignoring  the  propriety 
of  unloading  the  horse  at  the  time,  and 
the  good  order  of  the  facilities  for  re- 
loading, and  whether  due  care  was  ob- 
served by  defendant's  servants.  Nash- 
ville, C.  &  S'.  L.  Ry.  Co.  V.  Parker,  27 
So.   333,   133  Ala.   683. 

Misleading  and  Argumentativ«  Instruc- 
tion.-Where,  in  an  action  for  injury  to 
a  shipment  of  live  stock,  a  witness  testi- 
fied that  he  helped  in  the  loading,  and 
called  the  attention  of  defendant's 
agents  to  cracks  in  the  car,  and  that  the 
agent  instructed  h!m  to  load  notwith- 
standing, the  court  properly  refused  to 
instruct  that  plaintiff  could  not  recover 
if  the  injuries  were  due  to  bedding  hav- 
ing been  lost  through  cracks  in  the  car, 
and  plaintiff's  agent  knew  of  such  cracks 
when  he  loaded  the  stock,  and  knew  or 
had  reasonable  grounds  to  believe  that 
the  bedding  would  be  thus  lost  and  the 
cattle  thereby  injured;  such  instruction 
being  not  only  improper  and  misleading 
in  view  of  this  evidence,  but  being  er- 
roneous, in  that  it  gave  undue  promi- 
nence (o  evidence,  and  was  argumenta- 
tive. Nashville,  etc..  Railway  v.  Hinds 
(Ala.  App.>,  60  So.  409. 

Injuries  Occurring  at  Destination. — 
The  requested  charge,  in  an  action  for 
injury  to  one  of  a  shipment  of  horses,  to 
find  for  defendant  carrier,  if  it  delivered 
the  stock  on  its  side  track  at  2:30  a.  m.  in 
good  condition,  and  thereafter  did  not 
touch  the  car,  and  the  injury  occurred 
B  or  10  hours  before  1:30  p.  m.  of  the 
same  day,  was  bad,  as  requiring  a  ver- 
dict for  it,  though  the  jury  found  from 
the  evidence  that  the  injury  occurred  be- 
fore defendant's  liability  as  a  carrier 
terminated,  and  that  there  was  no  ex- 
planation of  how  the  injury  was  inflicted. 
Alabama,  etc.,  R.  Co.  t'.  Gewin  &  Son,  5 
Ala.  App.   584,   59  So.  553. 

The  requested  charge  of  defendant,  in 
an  action  against  a  carrier  for  injury  to 
one  of  a  shipment  of  horses,  to  find  for 
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defendant  if  the  animal  was  injured 
afler  G.;  one  of  the  consignees,  first  saw 
it,  is  bad,  as  ignoring  the  proposition 
that  the  carrier's  liability  was  not  termi- 
nated as  soon  as  one  of  the  consignees 
saw  the  animals  after  their  arrival  at 
destination,  before  they  had  a  reason- 
able time,  after  knowledge  or  notice  of 
their  arrival,  to  call  for  and  take  charge 
of  them.  Alabama,  etc.,  R.  Co,  v.  Gewin 
&  Son,  5  Ala.  App.  584,  59  So.  553." 

There  being  evidence  that  the  animal 
was  injured  while  defendant  as  carri^ 
was  still  liable  for  it,  the  general  affirma- 
tive charge  was  properly  denied  it,  in  the 
absence  of  uncontradicted  evidence  of 
how  the  injury  was  inflicted.  Alabama, 
etc.,  R.  Co.  *.  Gewin  8e  Son,  5  Ala.  App. 
684,   59  So.   553. 

§     147   (9)  Limitation  of  Liability. 

Power  to  Waiver  SlipulatioiL — In  an 
action  against  a  terminal  carrier  for  in- 
juries to  cattle,  a  request  to  charge  that 
only  an  officer  of  defendant,  or  the  near- 
est station  agent  to  the  stock  yards 
where  the  cattle  were  unloaded,  had  au- 
thority to  waive  the  provisions  for  no- 
tice of  injury,  requiring  that  notice,  in 
writing,  shall  be  given  to  some  ofhcer  of 
the  delivering  carrier,  or  its  nearest  Sta- 
tion agent,  before  ihe  stock  is  removed, 
was  properly  refused  as  involving  the 
untenable  proposition  that  the  existence 
of  such  a  contract  deprived  the  carrier 
of  the  right,  by  the  act  of  any  duly  au- 
thorized representative  other  than  those 
specified,  to  waive  the  requirement  as 
to  notice  of  loss  or  injury.  Louisville, 
etc.,  R.  Co.  V.  Shepherd  (Ala.  App.),  61 
So.  14. 

Injuries  Inflicted  by  Other  Animals. — 
A  requested  charge  for  a  verdict,  if  it 
be  found  the  injury  to  one  of  a  ship- 
ment of  horses  was  inflicted  by  some  of 
the  others,  without  negligence  of  the 
carrier,  was  bad;  Ihe  contract  of  ship- 
ment e.\empting  it  only  in  case  of  in- 
jury through  any  of  ihe  animals  "being 
vicious,  wild,  unruly,  or  weak."  Ala- 
bama, elc,  R.  Co.  V.  Gewin  St  Son,  5 
Ala.  App.  584,  59  So.  5S3. 

A  carrier's  requested  charge  for  a  ver- 
dict if  it  be  found  the  injury  to  one 
red    from    viciousness    of   any 


o^  the  others  was  bad;  the  stipulation 
of  the  contract  of  shipment,  pleaded  as 
a  defense,  relieving  the  carrier  from  lia- 
bility "for  an  injury,  so  occurring,  only 
in  case  of  its  happening  "without  fault  or 
negligence"  on  its  part,  Alabama,  etc., 
R.  Co.  V.  Gewin  8c  Son,  5  Ala.  App.  584, 
59  So.  553. 

§  147  (10)  Liability    of    Connecting 

Carriers. 

In  an  action  by  a  shipper  of  live  stock 
to  recover  damages  from  the  delivering 
farrier  for  injury  to  the  live  stock  deliv- 
ered by  the  carrier  to  the  shipper,  an  in- 
struction ■  declared  that  "where  the  car- 
riage of  freight  is  to  be  over  several  con- 
necting carriers,  as  was  the  case  here,  it 
seems  that  if  the  consignee,  the  con- 
signee bringing  the  suit  in  this  caset 
shows  to  the  jury  that  the  animals  were 
in  good  condition  when  delivered  to  the 
initial  carrier,  and  that  they  were  not  in 
good  condition  when  delivered  by  the 
discharging  carrier,  and  the  suit  is  against 
the  dischaiiging  carrier,  then  these  facts 
alone,  without  any  more,  put  the  burden 
on  the  defendant,  the  discharging  car- 
rier, to  show  to  the  reasonable  satisfac- 
tion of  the  jury  that  the  harm  and  injury 
did  not  come  to  the  animals  while  they 
were  in  the  keep  of  the  discharging  car- 
rier, and  that  is  the  law  in  this  case." 
Held,  that  this  was  a  clear  and  explicit 
statement  of  the  law  in  relation  thereto, 
and  that  the  instruction  was  by  no  means 
abstract,  and  was  clearly  applicable  to 
the  case.  Central,  etc.,  R.  Co.  v.  Do- 
Ihan  Mule  Co.,  159  Ala.  Z%i,  49  So.  243, 
cited   in   note   in  31   L.   R-  A.,   N.   S.,  103. 

Improper  Assumption  of  Pacts,— 
Where  defendant  was  a  party,  as  con- 
necting carrier,  to  a  contract  of  ship- 
ment of  horses  consigned  to  plaintiff  at 
A.,  on  defendant's  road,  and  defendant 
there  delivered  the  car  to  the  S.  Railroad, 
authorized  by  plaintiffs  to  there  receive 
it,  under  a  separate  contract  for  its  car- 
riage to  G.,  an  instruction,  in  an  action 
for  injury  to  one  of  the  horses,  discov- 
ered on  arrival  at  G.,  that  the  law  pre- 
sumes the  injury  was  received  while  the 
animal  was  in  the  possession  of  the  S. 
company,  improperly  assumes  that  the 
S.  company  was  the  delivering  company 
under    the    contract   to    which    defendant 
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was   3   party.     Alabama,   etc.,    R.    Co.  v. 
Gcwin  &  Son.  5  Ala.  App.  S84.  59  So.  S53. 

IV.   CARRIAGE   OP   PASSENGERS. 


§  lU.  Nature  of  the  Relation. 

The  relation  of  carrier  and  passenger 
is  contractual,  and  requires  the  carrier 
merely  lo  carry  the  passenger  between 
the  agreed  points;  the  law  raising  the 
duty  to  care  for  the  passenger's  comfort 
and  safety  while  the  relation  continues. 
Waldrop  %'.  Nashville,  etc.,  Railway  (Ala.), 
62  So.  769. 

"The  relationship  of  carrier  and  pas- 
senger is  dependent  upon  the  existence 
of  a  contract  of  carriage,  express  or  im- 
plied, between  the  carrier  and  passenger. 
made  by  themselves  or  their  respective 
agents."  Louisville,  etc.,  R.  Co.  v.  Glas- 
gow (Ala.),  60  So.  103,  lOS. 

"It  may  be  declared  as  a  general  rule 
that  the  relations  of  carrier  and  passenger 
are  founded  tn  contract,  either  expressed 
or  implied,  made  upon  a  valuable,  but  not 
necessarily  a  pecuniary,  consideration. 
"and  when  such  relations  bring  one  of 
the  parties  into  contract  with  a  material 
agency  which  the  contract  requires  the 
other  parly  to  supply,  the  law  exacts  of 
him  who  supplies  that  agency  the  duty 
of  exercising  care  in  its  selection,  main- 
tenance in  repair,  and  operation.'  2 
Amer.  &  Eng.  Enc.  Law.,  p.  739."  North 
Birmingham  St.  R.  Co.  v.  Liddicoat,  99 
Ala.  345,  13  So.  18,  19. 
S  148.  Who  Are  Carrien. 

"A  comon  carrier  of  passengers  is  one 
who  is  engaged  in  a  public  calling,  which 
imposes  upon  him  the  duty  to  serve  all 
without  discrimination.  6  Cyc.  533." 
Birmingham  R.,  etc.,  Co.  v.  Adams,  148 
Ala.  267,  40  So.  385. 

Elevator  in  Store.— A  merchant  who 
operates  an  elevator  in  his  store  for  the 
transportation  of  his  customers  sustains 
the  relation  of  carrier  to  a  customer  who 
Is  directed  by  him  to  take  the  elevator, 
and  is  consequently  bound  to  exercise  the 
highest  degree  of  care  for  the  customer's 
safety  while  the  latter  is  actually  aboard 
or  is  entering  the  elevator.  Morgan  v. 
Saks,  38  So.  848,  143  Ala.  139,  cited  in 
note  in  a  L.  R.  A.,  N.  S„  T15,  756,  758. 


§  ISO.  Duty  to  Recnve  and  Transport 
PasscngeTB. 

The  public  character  of  the  business  of 
a  common  carrier  of  passengers  imposes 
on  such  carrier  the  duty  of  receivinir  and 
carrying  without  discrimination  in  vehi- 
cles, in  use  by  it  for  public  carriage,  all 
persons  fit  to  be  carried,  who  may  prop- 
erly present  themselves  for  transporta- 
tion, so  long  as  there  are  accommoda- 
tions for  passengers  in  such  vehicle. 
Birmingham  R.,  etc.,  Co.  v.  Anderson.  3 
.\la.  App.  674,  57  So.  103. 

Action  for  Refusal  to  Furnish  Trans- 
portation— ComplainL — A  complaint  in  an 
action  against  a  common  carrier  of  pas- 
sengers for  damages  for  refusal  to  accept 
plaintiff  as  such  a  passenger,  alleging  that 
plaintiff  on  a  certain  date  applied  to  t^e 
servants  or  agent  of  the  carrier  in  charge 
of  one  of  the  cars  for  transportation 
thereon,  but  such  servant,  acting  within 
the  scope  of  his  employment,  wrong- 
fully and  without  legal  excuse  refused  to 
permit  plaintiff  to  become  a  passenger 
on  the  car  or  to  be  transported  thereon, 
and  that  her  intention  and  desire  to  be- 
come a  passenger  and  be  transported  was 
known  to  the  servant,  is  not  sufficient  to 
show  such  a  relation  between  the  plain- 
tiff and  the  carrier  as  to  put  the  Tatter  un- 
der the  duty  of  accepting  plaintiff  as  a 
passenger.  Birmingham  R.,  etc..  Co.  v. 
Anderson,  3  Ala.  App.  674,  ST  So.  103. 

§  ISl.  Who  Are  Passengers. 

§  1S8. In  General. 

To  constitute  one  a  passenger,  it  is  not 
necessary  that  the  carrier  should  be  a 
common  carrier,  nor  that  the  train  or 
car  should  be  used  or  adapted  primarily 
for  carrying  passengers,  and  one  may  be 
a  passenger,  though  he  pay  nothing  for 
his  carriage;  the  only  essential  being  that 
he  is  accepted  as  a  passenger  for  trans- 
portation by  the  carrier.  Lawrence  v. 
Kaul   Lumber   Co.,    ITI  Ala.  300,  SS    So. 

"The  word  'passenger,'  ex  vi  termini, 
means  'one  who  travels  in  some  ptiblic 
conveyance  by  virtue  of  a  contract,  ex- 
press or  implied,  with  the  carrier,  on  the 
payment  of  fare  or  that  which  is  .accepted 
as  an  equivalent  therefor.'  "  Birmingham 
R.,  etc.,  Co.  r.  Adams,  146  Ala.  367,  40 
So.  365.  386. 
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"A  passenger  may  be  defined  to  be  one 
who  undertakes,  with  the  consent  o*  the 
carrier,  to  travel  in  a  conveyance  fur- 
nished by  the  latter,  otherwise  than  in 
the  service  of  the  carrier  as  such.  Shear-' 
man  8c  Red.  on  Neg.,  §  488.  The  rela- 
tion of  carrier  and  passenger  is  depend- 
ent upon  the  existence  of  a  contract  nf 
carriage,  express  or  implied,  between  the 
carrier  and  passenger,  made  by  them- 
selves or  their  respective  agents;  and  this 
relation  begins  when  a  person  puts  him- 
self in  the  care  of  the  carrier  or  directly 
within  its  control,  with  the  bona  fide  in- 
tention of  becoming  a  passenger,  and  is 
accepted  as  such  by  the  carrier.  There 
is,  however,  seldom  any  formal  act  of 
delivery  of  the  passenger's  person  into 
the  care  of  the  carrier,  or  of  acceptance 
by  the  carrier  of  one  who  presents  him- 
self for  transportation;  hence,  the  exist- 
ence of  the  relation  is  generally  to  be 
implied  from  the  attendant  circumstances. 
But  it  is  undoubtedly  the  rule  that  these 
circumstances  must  be  such  as  will  war- 
rant the  implication  that  one  has  offered 
himself  to  be  carried  and  the  offer  has 
been  accepted  by  the  carrier.  And  this, 
of  course,  necessarily  involves  the  ex- 
istence of  the  fact  that  the  person  must 
signify  his  intention  to  take  passage  ei- 
ther by  words  or  conduct,  and  those  in 
charge  of  the  car  must  assent  by  words 
or  conduct  to  his  becoming  a  passenger. 
North  Birmingham  St.  R.  Co.  v.  Liddi- 
coat,  99  Ala.  545,  13  So.  18."  Alabama. 
etc.,  R.  Co.  V.  Bates,  149  Ala.  487,  43  So. 
98,  99. 


§  m. 


•  Payment  ot  Fare. 


Child  Accompanj'inK  Mother. — A  small 
child,  riding  on  a  street  car  in  company 
with  his  mother,  who  pays  a  fare  for  her- 
self, is  a  passenger,  although  no  fare  is 
paid  for  such  child,  where  there  is  a  gen- 
eral custom  on  the  part  of  the  street  rail- 
way not  to  charge  fare  for  the  carriage 
of  small  children.  Ball  v.  Mobile  Light 
&  R.  Co.,  39  So.  584,  146  Ala.  309. 

Person  Boarding  Train  in  Good  Paid). 
— A  person  boarding  a  train  in  good  faith 
believing  that  her  ticket  was  good  is  a 
passenger,  and  the  carrier  requiring  her 
to  disembark  owes  her  a  duty  as  such. 
Central  of  Georgia  Ry.  Co.  v.  Bagley.  173 
Ala.  611,  55  So.  894. 


Presumption  as  to  Intention  of  Paying 
Fare. — Ordinarily,  where  a  person  boards 
a  train  with  money  sufficient  to  pay  his 
fare,  it  will  be  presumed  that  he  intends 
to  pay  his  fare  until  his  fare  is  demanded, 
unless  his  conduct  should  be  such  as  to 
show  that  he  was  trying  to  evade  a  de- 
mand being  made  on  him,  by  secreting 
himself  or  otherwise;  but.  if  he  fails  to 
pay  after  demand  and  opportunity  to  pay, 
the  presumption  ceases.  Broyles  v.  Cen- 
tral, etc.,  R.  Co..  166  Ala.  616,  52  So.  81. 

Effect  of  Fraud.—Where  intestate  at 
the  time  of  his  injury  had  obtained  per- 
mission to  ride  on  a  local  freight  train 
by  falsely  representing  to  .the  conductor 
that  he  was  riding  on  an  employee's  pass, 
he  was  a  trespasser,  and  not  a  passenger, 
as  to  whom  the  carrier  was  only  liable 
for  willful  or  wanton  injury.  Neyman  v. 
Alabama  Great  Southern  R.  Co.,  172  Ala. 

a06,  55   So.  509. 

Where  plaintiff,  with  her  mother,  en- 
ters a  train,  and  on  demand  for  fare  the 
mother  gives  a  pass,  issued  for  others, 
which  the  conductor  takes,  a  fraud  is 
practiced  on  the  carrier,  and  the  plaintiff 
is  a  trespasser  on  the  train,  even  though 
she  did  not  know  about  the  pass,  and 
hence  she  could  not  recover  for  injuries 
resulting  from  simple  negligence.  Broyles 
f.  Central,  etc.,  R.  Co.,  166  Ala.  616.  53 
So,  81. 
§  1S4. Employees  of  Carrier. 

See.  generally,  the  title  MASTER  AND 
SERVANT. 

A  section  hand,  injured  while  riding 
back  and  forth  to  work  on  a  car,  with- 
out charge,  pursuant  to  a  rule  of  the 
company,  is  not  a  passenger,  but  is  in  the 
exercise  of  a  mere  privilege  connected 
with  his  employment.  Birmingham  Ry., 
Light  &  Power  Co.  v.  Sawyer,  47  So.  67, 
156  Ala.  199,  cited  in  note  in  37  L.  R.  A., 
N.  S.,  250. 

§  15S. Enqiloyees  of  Others  Carried 

utuJer  Contract  with  Carrier. 

Hail  agents,  postal  clerks,  and  express 
messengers  are  passengers  on  the  train 
on  which  they  ride  while  working,  and 
while  they  can  not  rely  upon  the  con- 
tract between  the  carrier  and  the  govern- 
ment to  impose  a  liability  on  the  carrier 
in  their  favor,  they  may  rely  upon  the 
legal    duty    of    one    undertaking    to    per- 
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form  even  a  gratuitous  service  to  exer- 
cise the  care  which  the  nature  of  the  un- 
dertaking requires.  Southerti  Ry.  Co.  v. 
Harrington,  5R  So.  57,  168  Ala.  630. 
§  iH.  —  Conveyances  and  Places  Not 
Proper  for  Pasaengcrs. 

Peraon  Outside  of  Vestibule, — Where  a 
train  of  street  railway  cars  was  so 
crowded  inside  the  cars  as  not  to  admit 
of  others  entering,  but  it  continued  to 
stop  at  each  stopping  place,  and  others 
were  allowed  to  get  on,  a  person  who 
got  on  the  car  and  stood  outside  the  ves- 
tibule was  a  passenger,  though  he  had 
not  been  seen  by  the  conductor,-  and 
though  his  fare  had  not  been  collected. 
Birmingham  Ry„  Light  &  Power  Co.  *. 
Bynum,  38  So.  736,  139  Ala.  389.  cited  in 
note  in  17  L.  R.  A.,  N.  S.,  160. 

Person  on  Freight  Train. — If  a  railroad 
■  company  permits  a  passenger  to  ride  upon 
a  freight  train,  it  is  liable  to  him  for  neg- 
ligently injuring  him,  although  not  re- 
quired to  transport  the  passenger  on  such 
train,  and  not  a  common  carrier  of  pas- 
sengers as  to  that  means  of  transporta- 
tion. Birmingham  R..  etc.,  Co.  v.  Adams, 
146  Ala.  267,  40  So.  385.  386. 
g  lfi7.  —  Invitation  or  Acquiescence  of 
Carrier'a  Employees. 

An  invitation  from  an  employee  not 
connected  with  the  running  of  a  train 
on  which  a  person  was  invited  to  ride 
would  not  create  the  relation  of  pas- 
senger. Thompson  v.  Nashville.  C.  &  St. 
L.  Ry.,  49  So.  340,  160  Ala.  590;  Broslin 
V.  Kansas,  etc.,  R.  Co..  114  Ala.  398,  21 
So.  475;  Holmes  v.  Birmingham,  etc.,  R. 
Co.,  140  Ala.  208,  37  So.  338.  See  note 
in  37  L.  R.  A.,  N.  S.,  425. 

rier  of  passengers,  and  has  not  expressly 
contracted  to  carry  in  the  particular  case, 
if  the  presence  of  a  person  entering  on  its 
train  and  taking  passage  is  without  the 
knowledge  and  consent  of  any  one  in 
charge  of  (he  train,  he  is  but  a  trespasser; 
if  on  invitation,  or  with  the  knowledge 
and  acquiescence  of  an  agent,  not  author- 
ized nor  shared  in  by  his  principal,  he 
is  a  licensee:  but  if  on  the  invitation,  ex- 
press or  implied,  of  the  carrier,  its  man- 
ager, or  any  authorized  agent,  he  is  a 
passenger.  Lawrence  v.  Kaul  Lumber 
Co.,  J71  Ala.  300.  5S  So.  111. 


Where  a  person,  not  an  employee  of 
the  railroad  company,  rides,  with  the  ac- 
quiescence of  the  superintendent,  on  a 
car  which  he  knows  is  for  the  use  of  the 
company's  employees  only,  and  not  for 
passengers,  he  docs  so  under  a  mere  li- 
cense, and  the  company  is  responsible 
for  injuries  sustained  by  him,  or  his 
death,  only  when  caused  by  its  wanton 
or  intentional  wrong.  McCauley  v.  Ten- 
nessee Coal,  Iron  &  Railroad  Co.,  93  Ala. 
356.  0  So.  611,  cited  in  note  in  37  L.  R.  A., 
N.  S.,  427. 

Permisaion  Secured  by  Fraud. — See 
ante,  "Payment  of  Fare,"  §  153. 

§  1»S. Pleading. 

§  16S  (1)  Complaint 

"It  was  necessary  to  aver  a  contract, 
either  express  or  implied,  to  constitute 
the  relation  of  passenger  and  carrier, 
since  a  tort  by  the  carrier  can  not  be 
committed  upon  a  passenger  as  such,  un- 
less such  relation  is  shown  to  exist  5  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  486;  Hutchin- 
son on  Carriers,  §  554;  Western  Union 
Tel.  Co.  V.  Krichbaum,  132  Ala.  535,  31 
So.  607."  Southern  R.  Co.  v.  Bunnell,  138 
Ala.   247,  36   So.   330.   382. 

Duty  SufBciently  Shown. — A  complaint 
alleging  that  plaintiff,  while  a  passenger 
upon  defendant's  railway,  was  injured, 
etc..  was  not  defective  for  failure  to  show- 
that  defendant  owed  any  duty  to  plain- 
tiS;  the  existence  of  the  duty  being  in- 
ferable from  the  allegation  of  the  rela- 
tion of  carrier  and  passenger.  Birming- 
ham Ry..  Light  &  Power  Co.  v.  Adams, 
40  So.  385,  146  Ala.  267. 

Averment  as  to  Relation  of  Carrier  and 
Passenger  Held  Sufficient — A  complaint 
alleging  that  plaintiff,  while  a  passenger 
upon  defendant's  railway,  was  injured, 
etc,  was  sufficient  to  show  that  the  rela- 
tion of  carrier  and  passenger  existed  at 
the  time  of  the  injury,  although  there 
was   no   direct   allegation    that   defendant 

Light  St  Power  Co.  v.  Adams.  40  So.  385, 
146  Ala.  267. 

Failure  to  Show  Relation  of  Carrier 
and  Passenger.— In  an  action  against  a 
railroad  company  for  injuries  to  plaintiff 
l)y  the  giving  way  of  a  handle  on  the 
car  which  plaintiff  took  hold  of  while  en- 
tering it,  a  complaint,  which  fails  to  al- 
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lege  that  it  was  at  a  station  provided 
for  passengers,  or  at  a  place  where  it 
was  usual  or  customary  to  receive  pas- 
sengers, or  that  plaintiff  was  invited  or 
knowingly  permitted  to  attempt  to  board 
the  car,  or  that  he  was  in  any  way  ac' 
cepted  as  a  passenger,  fails  to  show  any 
relation  existing  between  the  parties  de- 
volving on  defendant  the  duty  towards 
plaintiff  of  maintaining  its  car  in  repair. 
North  Birmingham  Ry.  Co.  v.  Liddicoat, 
99  Ala.  545,  13  So.  13,  cited  in  38  L.  R.  A. 
789. 

An  allegation  of  the  complaint,  in  an 
action  against  a  street  railway  company 
for  an  assault,  that  it  was  committed 
"while  plaintiff  was  engaged  in  or  about 
becoming  a  passenger  on  said  car,"  did 
not  show  that  plaintiff  was  a  passenger. 
Birmingham  Ry.  &  Electric  Co.  v.  Ma- 
son, 34  So.  20T,  137  Ala.  342. 

In  an  action  for  the  death  of  a  person 
in  attempting  to  board  an  electric  car, 
the  count  not  averring  that  the  decedent 
was  attempting  to  board  the  train  at  a 
station  provided  for  passengers,  or  at  a 
place  where  it  was  usual  or  customary 
to  receive  passengers  or  that  he  was  in- 
vited or  knowingly  permitted  to  board 
the  car  by  an  authorized  servant  of  the 
company,  or  that  he  was  in  any  manner 
accepted  as  a  passenger,  is  demurrable 
as  failing  to  show  the  relation  of  carrier 
and  passenger.  Smith  v.  Birmingham 
Ry.,  Light  &  Power  Co.,  41  So.  307,  147 
Ala.  702. 

Negativing  Status  of  Trespasser.— 
While  plaintiff,  suing  for  injury  sustained 
upon  the  track  or  premises  of  a  railroad 
company  and  relying  upon  simple  neg- 
ligence, must  show  that  he  is  not  a  tres- 
passer, an  averment  that  he  had  gone 
to  the  carrier's  premises  to  take  passage 
upon  its  train,  then  due  or  about  due. 
is  sufficient.  Louisville  &  N.  R.  Co.  v. 
Glasgow  (Ala.),  60  So.  103. 
§  1S8  (8)  Plea. 

Allegation  As  to  Presence  of  Passenger 
on  Train  without  Right. — Where  a  com- 
plaint for  causing  the  death  of  a  pas- 
senger does  not  charge  that  the  defend- 
ant was  a  common  carrier,  but  only  that 
it  operated  a  train  on  a  railway,  and  that 
decedent  was  being  carried  by  defendant 
as  a  passenger,  pleas  alleging  that  the 
deceased    voluntarily,    without 


and  without  compensation  to  the  defend- 
ant, boarded  the  car  on  which  he  was  rid- 
ing show  a  complete  defense  to  counts  of 
the  complaint,  based  on  simple  negligence. 
Lawrence  v.  Kaul  Lumber  Co,,  171  Ala. 
300,  55  So.  111. 

In  pleas  alleging  that  decedent,  with- 
out invitation  from  defendant,  boarded 
the  car  on  which  he  was  riding,  the  word 
"invitation"  is  a  term  of  considerable 
breadth,  including  not  only  express  in- 
vitation, but  the  invitation  that  may  be 
implied  from  custom,  usage,  or  conduct 
on  the  part  of  the  carrier,  or  of  its  serv- 
ants, if  notorious  or  actually  known  to 
the  carrier  or  its  alter  ego.  Lawrence  v. 
Kaul   Lumber  Co.,   171  Ala.   300,   5!   So. 

§  ISS  (3)  Issues,  Proof  and  Variance. 

Hatters  to  Be  Proved. — In  an  action 
against  a  carrier  for  injuries  to  a  pas-, 
senger,  the  allegation  that  plaintiff  was 
a  passenger  on  defendant's  car  at  the 
time  he  was  injured  is  a  material  allega- 
tion, and  must  be  proved.  Birmingham 
Ry.,   Light  Sc   Power   Co.  v.   Sawyer,  47 

So.  67.   156  Ala.    1B9. 

Variance— Relation. — Where  the  com- 
plaint alleged  the  relation  of  carrier  and 
passenger,  the  relation  as  alleged  was  a 
material  averment;  and,  where  the  proof 
conclusively  showed  the  relation  of  mas- 
ter and  servant,  it  was  error  to  refuse 
a  general  affirmative  charge  for  defend- 
ant. Birmingham  Ry.,  Light  &  Power 
Co.  V.  Stanfield,  50  So.  51,  161  Ala.  488. 
g  1S9. Evidence. 

Burden  of  Showing  Plaintiff  to  Be 
Passenger. — One  suing  a  carrier  for  in- 
juries received  while  a  passenger  must 
establish  the  fact  that  he  was  a  passenger 
at  the  time,  though  during  the  trial  there 
is  no  suggestion  of  a  denial  of  that  fact. 
Birmingham  R.,  etc.,  Co.  v.  McCurdy,  178 
Ala.  488,  55  So.  616. 

In  an  action  for  injuries  alleged  to  have 
occurred  while  plaintiff  was  boarding  one 
of  defendant's  cars  as  a  passenger,  while 
the  car  was  standing  at  a  regular  stop- 
ping place  for  the  reception  of  passen- 
gers, the  burden  was  on  plaintiff  to  prove 
that  he  was  a  passenger.  Alabama  City. 
G.  &  A.  Ry.  Co.  *.  Bates,  43  So.  99,  149 
Ala.  487. 

Admissibility. — Where  a  carrier  claimed 
that  plaintiff,  suing  for  injuries,  was  not 
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a  passenger  because  she  was  riding  on  a 
pass    issued    to    another,    a    question    to 

ptaintiR  as  a  witness,  whether  it  was  cus- 
tomary for  her  to  ride  on  a  pass,  is  prop- 
erly excluded,  since  it  did  not  cover  the 
issue.     Broyles   v.    Central,   etc..   R.    Co., 

166   Ala.   616,   53   So.   81. 

Where  a  carrier  claimed  that  an  in- 
jured passenger  was  a  trespasser  because 
riding  on  a  pass  issued  to  another  given 
to  the  conductor  by  plaintiffs  mother, 
who  was  sitting  beside  her.  it  is  proper 
to  ask  the  conductor  whether  he  knew 
that  the  plainiiff  and  her  mother  were 
known  by  him  to  be  the  persons  to  whom 
the  pass  was  issued,  since,  if  they  were 
not.  they  would  be  trespassers,  and  not 
passengers.  Broyles  r.  Central,  etc.,  K. 
Co.,  166  Ala.  616,  53  So.  81. 

Custom  Not  to  Charge  Fare  for  ChU- 
dren. — On  the  issue  of  whether  a  small 
child,  riding  on  a  street  car  in  company 
with  his  parent,  but  for  whom  no  fare 
was  paid,  was  a  passenger,  evidence  of  a 
general  custom  on  the  part  of  the  street 
railway  not  lo  charge  fare  for  the  car- 
riage of  small  children  is  competent. 
Ball  V.  Mobile  Light  &  R.  Co.,  146  Ala. 
309,  39  So.  584. 

Sufficiencjr.  —  Testimony  that  "there 
were  about  seven  or  eight  passengers  on 
the  car.  and  Iplaintiff]  was  one  of  the 
passengers,"  raises  a  question  for  the 
jury  on  the  issue  of  whether  plaintiff  was 
a  passenger  or  not.  Ball  v.  Mobile  Light 
&  R.  Co..  146  Ala.  309.  39  So.  584. 

Evidence  Held  to  Show  Plaintiff  Pas- 
senger.— In  an  action  against  a  carrier 
for  injuries  to  a  street  car  passenger,  evi- 
dence held  to  justify  a  finding  that  plain- 
tiff was  a  passenger  at  the  time,  in  view 
of  the  fact  that  there  is  no  presumption 
that  she  was  wrongfully  on  the  ear. 
Birmingham  R.,  etc.,  Co.  v.  McCurdy, 
172  Ala.  488,  55  So.  618. 

§    IW).   Commencement  and  Termination 

of    Relation. 
§  ISO  <1)  In  General. 

"This  relation  [of  the  carrier  passenger] 
begins  when  a  person  puts  himself  in 
the  care  of  the  carrier,  or  directly  within 
its  control,  with  the  bona  fide  intention 
of  becoming  a  passenger,  and  is  accepted 
as  such  by  the  carrier.  There  is,  how- 
ever, seldom  any  formal  act  of  delivery 
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of  the  passenger's  person  into  the  care 
of  the  carrier,'  or  of  acceptance  by  the 
carrier  of  one  who  presents  himself  for 
transportation;  hence  the  existence  of  the 
relationship  is  generally  to  be  implied 
from  the  attendant  circumstances.  But 
it  is  undoubtedly  the  rule  that  these  cir- 

the  implication  that  one  has  offered  him- 
self to  be  carried,  and  the  offer  has  been 
accepted  by  the  carrier.  And  this,  of 
course,  necessarily  involves  the  existence 
of  the  fact  that  the  person  must  signify 
his  intention  to  take  passage,  either  by 
words  or  by  conduct,  and  those  in  charge 
of  the  car  must  assent  by  words  or  con- 
duct to  his  becoming  a  passenger."  Ala- 
bama, etc.,  R.  Co.  !■.  Bates,  149  Ala.  487, 
490,  43  So.  S8;  S.  C,  155  Ala.  347,  46  So. 
776;  Louisville,  etc.,  R.  Co.  v.  Glasgow 
(Ala.),  60  So.  103,  105. 

§  160  (a)  Going  to  or  Awaiting  Traio. 

The  relation  of  carrier  and  passenger 
begins  when  the  contract  of  carriage  hav- 
ing been  made,  or  the  passenger  having 
been  accepted  as  such  by  the  carrier,  he 
has  come  upon  the  carrier's  premises  or 
has  entered  any  means  of  conveyance 
provided  by  the  carrier.  North  Birming- 
ham St.  R.  Co.  V.  Liddicoat,  B9  Ala.  549. 
13  So.  18,  19. 

Where  a  railroad  company  habitually 
received  and  set  down  passengers  at  a 
platform  at  a  flag  station,  prospective 
passengers  waiting  there  for  a  train  then 
due  are  not  trespassers,  regardless  of 
whether  the  railroad  company  intended 
it  as  a  waiting  place.  Louisville  &  N.  R. 
Co.  V.  Glasgow  (Ala.),  60  So.  103.  See, 
to  the  same  effect.  North  Birmingham  St. 
R.  Co.  V.  Liddicoat,  99  Ala.  645,  13  So. 
18.  19. 

Person  Attempting  to  Board  Train  at 
Proper  Place.— One  attempting  to  board 
a  train  at  a  regular  station  with  intent  to 
become  a  passenger  is  a  passenger.  Bir- 
mingham &  A.  R.  Co.  V.  Norris,  4  Ala. 
App.  363.  59  So.  66. 

A  complaint,  aside  from  its  express 
averment  that  plaintiff  and  her  children 
were  defendant's  passengers,  and  that  it 
was  its  duty  to  carry  them  on  its  car  from 
G.  to  B.,  shows  such  relation  by  the  al- 
legations that  defendant  was  a  common 
carrier    of    passengers    by    means    of    an 
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electric  car  running  from  G.  to  B.;  that 
plaintiff,  with  her  children  with  her,  was 
at  G.,  at  the  proper  place  used  by  de- 
fendant for  receiving  passengers  on  the 
car,  for  the  purpose  of  boarding  said  car 
and  being  carried  thereon  as  defendant's 
passengers  from  G.  to  B.;  that  the  car 
stopped  at  said  place  for  the  purpose  of 
receiving  passengers,  but  that  she  did  not 
board  it  by  reason  of  the  servant  in  charge 
of  the  car  negligently  failing  to  allow 
her  a  reasonable  time  or  opportunity  to 
do  to.  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Wise,  42  So.  821,  149  Ala.  4B2. 

Person  Waiting  in  Station  to  Buy 
Tick«  by  Invitation. — Where  a  person 
went  to  a  station  at  ll  o'clock  in  the 
evening  to  purchase  a  ticket  and  board  a 
train  which  left  at  four  in  the  morning, 
and  was  told  by  the  agent  to  watt  until 
he  could  sell  him  a  ticket,  the  right  to 
remain  in  the  station  did  not  depend  upon 
whether  he  went  there  a  reasonable  time 
before  the  train  left,  since  there  was  an 
invitation  to  remain  for  the  purpose  of 
buying  a  ticket.  Louisville,  etc.,  R.  Co. 
V.  Kay  (Ala.).  62  Sd.  1014. 

Person  Entering  Car  Prematurely. — 
Plaintiff  had  a  pass  on  defendant's  con- 
struction train  to  T.,  and,  when  the  en- 
gine started  to  the  water  tank,  boarded 
a  flat  car  in  front  of  the  engine,  and  was 
injured.  Held,  that  if,  before  the  train 
went  to  T.,  it  was  necessary  for  the  en- 
gine to  go  to  the  tank  for  water,  and 
plaintiff  knew,  or  should  have  known,  that 
the  train  was  going  to  the  tank,  and  would 
return  to  Ihe  station,  he  could  not  recover 
as  a  passenger  unless  the  conductor  told 
him  to  board  the  train.  Brown  v.  Scar- 
boro,  97  Ala.  316.  12  So.  889,  cited  in  note 
in  33  L.  R.  A.,  N.  S.,  584. 

It  was  error  to  charge  that  if  plaintifF 
had  a  pass  which  authorized  him  to  go  to 
T.  on  that  train,  and  he  believed  that 
when  the  train  started  it  was  going  to  T., 
and  got  aboard  after  a  statement.  "All 
out  for  Troy."  and  was  not  ordered  oft, 
he  was  rightfully  on  the  train,  whether 
it  was  going  to  the  tank  or  not.  Brown 
V.  Scarboro,  97  Ala.  316,  12  So.  289, 

It  was  also  error  to  charge  that  if 
plaintiR  was  not  rightfully  on  the  train, 
and  those  in  charge  of  it  saw  he  was  on 
it,  it  was  their  duty  to  tell  him  that  the 
train  was  going  to  the  tank.  Brown  v. 
Scarboro,  9T  Ala.  316,  12  So.  289. 


g  ISO  <3)  Reaching  Destination  and  Leav- 
ing Train  or  Carrier's  Premises. 

The  relation  of  passenger  and  carrier 
continues  to  exist  only  until  the  passenger 
has  had  reasonable  tirae  and  opportunity 
to  alight  from  a  train,  and  to  leave  the 
carrier's  premises  in  the  ordinary  manner. 
Alabama  City,  G.  &  A.  Ry.  Co.  v.  Cox. 
173  Ala.  629,  55  So.  909;  Alabama,  etc., 
R.  Co.  V.  Godfrey,  156  Ala.  202,  47  So. 
185;  Southern  R.  Co.  v.  Burnett,  6  Ala. 
App.  568,  60  So.  472,  473.  See  note  in  41 
L.  R.  A.,  N.  S.,  745. 

A  carrier's  obligation  to  a  passenger 
continues  until  he  has  a  reasonable  op- 
portunity to  leave  the  station,  but  not 
after  the  passenger  has  left  the  station 
and  is  on  the  way  to  his  hotel;  and  where 
the  hack  in  which  a  passenger  was  when 
assaulted  by  a  trainman  was  standing  in 
a  public  street,  over  which  the  railroad 
did  not  have  dominion,  and  the  passenger 
had  been  accepted  as  such  by  the  hack 
company,  his  relation  of  passenger  with 
the  railroad  company  had  terminated,  so 
that  it  was  not  liable  for  the  assault. 
Southern  R.  Co.  v.  Burnett,  6  Ala.  App. 
S68,  60  So.  472. 

Steam  Railroads.— The  relation  of  car- 
rier and  passenger  does  not  terminate,  in 
case  of  steam  railroads,  at  the  moment 
the  passenger  alights  at  the  station,  but 
continues  until  he  has  had  a  reasonable 
opportunity  to  leave  the  carrier's  premises 
in  a  proper  manner  and  by  the  usual  way. 
Waldrop  v.  Nashville,  etc.  Railway  (Ala.), 
62  So.  769;  Southern   R.  Co.  v.  Burnett, 

6  Ala.  App.  S68,   60  So.  472.  473. 

Street  Railways.— The  relation  of  a 
street  car  passenger  does  not  end  when 
he  leaves  the  car.  but  continues  until  he 
has  reasonable  opportunity  to  leave  the 
carrier's  roadway,  after  the  car  reaches 
the  place  to  which  he  is  entitled  to  be 
carried.  Melton  v.  Birmingham  Ry., 
Light  &  Power  Co.,  43  So.  151,  153  Ala. 
95,  16  L.  R.  A.,  N,  S.,  467;  Montgomery 
St.  Railway  v.  Mason,  133  Ala.  50B,  32 
So.  261;  Waldrop  v.  Nashville,  etc..  Rail- 
way (Ala.),  62  So.  769,  770.  See  note  in 
20  L.  R.  A  ,  N.  S..  1019. 

Passenger  Carried  Beyond  Destination 
— Gratuitous  Acts  of  Carrier's  Servants.— 
Where  the  passenger  has  been  carried 
beyond  his  destination  through  no  wrong 
or  negligence  of  the  carrier,  and  is  safely 
landed    at    some    other   station,    the    car- 
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rier  is  not  liable  for  injuries  he  may  sus- 
tain ill  attempting  to  return  to  the  proper 
Station  unless  they  attemptei!  to  transport 
him  back  and  he  was  negligently  injured, 
and  as  no  duty  resis  on  the  defendant 
to  get  him  back  to  the  station  the  act  of 
the  carrier's  servants  in  advising  or  di- 
recting him  as  to  his  return  would  be 
gratuitous  acts  for  which  the  company 
would  not  be  liable.  Birmingham  R., 
etc.,  Co.  V.  Seaborn,  168  Ala.  658,  53  So. 
241. 

§  160  (4)  Changing  Cars  or  Leaving  Train 
Temporariljr. 

As  to  rule  of  street  railway  company 
refusing  a  second  fare  when  passenger 
changes  from  one  car  lo  another  of  same 
train,  see  post,  "Rules  of  Carrier,"  §   161. 

Where  a  passenger  train  has  stopped 
at  a  station,  passengers,  during  the  stop, 
may  walk  out  of  the  car  in  which  they 
are  seated  onto  the  station  platform,  or 
over  the  car  platforms  into  another  car, 
without  losing  their  right  to  protection 
as  passengers.  Central  of  Georgia  Ry. 
Co.  V.  Storrs,  53  So.  746,  169  Ala,  361. 

A  passenger  who  is  injured  by  falling 
into  a  hole  in  a  platform  erected  near 
the  tracks  of  the  railroad  company,  and 
used  by  passengers  going  to  and  from  an 
hotel  for  meals,  is  not  precluded  from  re- 
covering for  the  injury  by  the  fact  that 
he  left  the  train,  and  went  to  the  hotel 
to  keep  a  private  business  appointment. 
Watson  I'.  Oxanna  Land  Co.,  92  Ala.  320. 
8  So.  770. 
g   lei.  Rules  of  Carrier. 

See,  also,  post,  "Rules  of  Carrier,"  § 
167. 

A  common  carrier  of  passengers  may 
establish  reasonable  rules  and  regulations 
in  regard  to  the  times  and  places  of  re- 
ceiving passengers.  Birmingham  Ry., 
Light  &  Power  Co,  v.  Anderson,  3  Ala. 
App.  67*,  5T  So.  103;  Pullman  Co.  v.  Kra- 
uss,  145  Ala.  395.  40  So.  398,  4  L.  R.  A., 
N.  S.,  103;  North  Birmingham  St.  R.  Co. 
V.  Liddicoat,  99  Ala.  545,  13  So.   18, 

Rule  Requiring  Ticket  for  Freight 
Train. — To  entitle  a  railroad  company  to 
enforce  a  published  rule  requiring  pas- 
sengers to  obtain  tickets  as  a  condition 
precedent  to  the  right  to  ride  on  one  of 
its  freight  trains,  the  company  must  af- 
ford  passengers    reasonable    facilities    for 


purchasing  tickets,  and  for  that  purpose 
must  keep  its  ticket  office  open  for  a  rea- 
sonable time  before  the  departure  of  the 
train.  Evans  v.  Memphis  &  C.  R.  Co..  56 
Ala.  346,  cited  in  note  in  20  L.  R.  A.  486, 
34  L.  R.  A.,  N.  S.,  760.  39  L.  R.  A.,  N.  S.. 
300. 

Rule  of  Street  Railway  Prohibiting 
Passengers  from  Passing  from  One  Car 
to  Another.— The  rule  of  a  street  rail- 
way company  operating  motors  and  trail- 
ers as  part  of  the  same  train  with  a  con- 
ductor on  each  car,  requiring  each  con- 
ductor to  collect  and  register  fares  from 
all  the  passengers  on  his  car,  and  prohib- 
iting a  passenger,  who  had  paid  fare  on 
one  of  the  cars  of  the  train,  from  passing 
to  the  other  without  again  paying  his 
fare  on  that  car,  was  reasonable  and  en- 
forceable. Birmingham  R.,  etc.,  Co.  r. 
McDonough,  153  Aia.  122,  44  So.  960,  13 
L.  R.  A..  N,  S„  445;  Birmingham  R-,  etc., 
Co.  1'.  Siallings,  154  Ala.  S37,  45  So.  650. 

(B)  FARES,  TICKETS,  AND  SPECIAL 

CONTRACTS. 
§  162.  Acts  and  Statements  of  Agents  or 
Employees. 

Representations  as  to  Route. — An  agent, 
in  an  office  maintained  by  a  carrier  for 
the  purpose,  among  others,  of  giving  in- 
formation to  intending  passengers  in  ref- 
erence to  routes  of  travel,  was  acting 
within  the  scope  of  his  authority  in  rep- 
resenting that  a  designated  route  was 
the  best  and  quickest.  Southern  Ry.  Co. 
V.  Nowlin,  47  So.  180,  156  Ala.  222,  ctted 
in  notes  in  24  L.  R.  A.,  N.  S.,  1181,  31 
L.  R.  A..  N.  S.,  231. 

Effect  of  Giving  Wrong  Ticket— When 
a  passenger  calls  for  a  particular  ticket 
and  pays  the  fare  demanded  by  the  ticket 
agent,  he  is  entitled  to  the  ticket  for  which 
he  paid,  and  if  the  agent  by  mistake  gives 
him  a  wrong  ticket,  the  carrier  by  whose 
agent  the  ticket  is  SQld  is  bound  by  the 
real  contract  between  the  parties.  Pull- 
man Co.  V.  Riley,  5  Ala.  App.  561,  59  So. 

761. 

Knowledge  of  Mistake  by  Passenger. — 
Where  a  passenger  knows  or  has  reason 
to  believe  that  the  ticket  handed  him  by 
the  carrier's  agent  is  not  the  ticket  for 
which  he  called,  he  can  not  thereafter 
cnmplain    that    he    received   an   improper 
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ticket.     Pullman  Co.  v.  Riley,  S  Ala.  App. 
561,   SB   So.   T6J. 

(C)   PERFORMANCE  OF  CONTRACT 

OR  TRANSPORTATION. 
§  183.  DuUes  as  to  Transportation  in  Gen- 
eral. 

See,  also,  post,  "Carei  Required  and 
Liability^of  Carrier  in  General,"  §  176. 

"Common  carriers  owe  the  duty  to 
passengers  to  carry  them  safely,  to  con- 
serve by  every,  reasonable  means  their 
convenience,  comfort  and  peace  throuBh- 
out  the  journey,  and  protect  them  from 
insult  and  personal  violence,  whether 
from  another  passenger,  or  stranger,  or 
an  employee  or  servant  of  the  carrier. 
Birmingham  R.,  etc.,  Co.  v.  Baird,  130 
Ala.  334,  30  So.  456,  54  L.  R.  A.  7S2." 
Birmingham  R.,  etc.,  Co.  v.  Mason,  137 
Ala.  343,  34  So.  207. 
§  1S4.   Performance  of  Special   Contract 

Where  defendant  contracted  to  carry 
plaintiff  and  companions  in  an  automobile 
from  one  place  to  another  and  return, 
and  the  automobile  broke  down,  and  de- 
fendant could  perform  his  contract  only 
by  sending  another  automobile  for  plain- 
tiff and  his  companions,  defendant  was 
imder  obligation  to  send  out  another  au' 
tomobile.  Taxicab  Co.  v.  Grant,  3  Ala. 
App.  303,  57  So.  141. 

Where  a  defendant  contracted  to  carry 
plaintiff  and  his  companions  in  an  auto- 
mobile from  one  place  to  another,  and  the 
automobile  broke  down,  and  defendant 
failed  within  a  reasonable  time  after  be- 
ing informed  of  the  accident  to  carry 
plaintiff  and  his  companions,  the  act  of 
plaintiff  in  leaving  the  automobile  and 
walking  back  was  not  a  waiver  of  per- 
formance. Taxicab  Co.  v.  Grant,  3  Ah. 
App.  393,  57  So.  141. 
§  I«5.  Route,  Time,  and  Means  of  Trans- 
portation. 

Within  proper  limits,  carriers  may  make 
schedules,  create  routes,  and  prescribe 
transfer  points  at  which  passengers,  trav- 
eling beyond,  must  change  cars.  Central, 
etc.,  R.  Co.  V.  Ashley,  159  Ala.  145,  48 
So.   981,'  984. 

Publicity  as  to  Regulations  Concerning 
Schedule,     etc. — "A    primary    duty     t 
upon   the   carrier  of  passengers   to   give 
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publicity   to   its    regulations,    whether   of 
schedule,    including    places     whereat    its 
1  will  stop  for  the  discharge  or  re- 
ception  of   passengers,    or   of   routing   on 
roadway,  embracing  points  of  change 

another  line  of  its  roadway  or  that  of 
another  company,  to  the  end  that  an  or- 
dinarily prudent  and  intelligent  traveler 
may  be  informed  of  the  facts  essentially 
lecessary  for  him  to  accomplish  his  jour> 
ney.  The  reason  for  such  duty  inheres  in 
the  nature  of  the  service  afforded  by 
such  agencies,  in  connection  with  the 
power  possessed  by  carriers  to  formulate 
and  enforce  such  reasonable  regulations 
as  the  conduct  of  the  business  requires." 
Central,  etc..  R.  Co.  v.  Ashley,  159  Ala.  145, 
48   So.  S81,  984. 

Misdirection  of  Passenger. — A  carrier, 
which,  on  inquiry  by  an  intending  pas- 
senger, negligently  failed  to  inform  her 
as  to  the  best  and  quickest  route  of 
travel,  is  liable  for  any  injury  proximately 
resulting,  though  the  passenger  did  not 
purchase  her  ticket  until  the  next  day 
after  receiving  the  information,  where 
she  purchased  it  in  reliance  thereon,  and 
though  she  had  the  opportunity  of  con- 
sulting the  official  railroad  guide  as  to 
routes,  from  which  the  carrier  got  its 
information.  Southern  Ry.  Co.  v.  Now- 
lin,  47  So.  180,  156  Ala.  283,  cited  in  notes 
in  24  L.  R.  A.,  N.  S.,  1181.  31  L.  R.  A.. 
N.  S.,  331. 

§  166.  Receiving  aiul  Taking  Dp  Passen- 
gers. 

See,  also,  ante,  "Rules  of  Carrier," 
§  161. 

Out;  to  Maintain  Waiting  Rooms. — 
The  common  law  does  not  impose  upon  a 
railroad  company  the  duty  of  establish- 
ing and  maintaining  a  comfortable  wait- 
ing room  at  stations  for  persons  intend- 
ing to  become  passengers  on  its  trains; 
and  no  such  duty  exists  unless  imposed 
by  the  charter  of  the  company,  or  by  a 
statutory  regulation,  or  by  some  other 
legislative  authorization  conferring  the 
power  upon  a  railroad  commission  to  im- 
pose such  duty.  Page  v.  Louisville,  etc., 
R.  Co.,  139  Ala.  232,  29  So.  676. 

While  the  statute  confers  authority  on 
a  railroad  commission  to  require  rail- 
roads to  maintain,  at  stations  along  their 
lines,    sufficient    waiting    rooms,    suitably 
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healed,  etc.,  for  the  comfort  of  passen- 
gers (Code.  §  3451),  where,  in  an  action 
brought  to  recover  damages  against  a 
railroad  company  resulting  from  a  failure 
to  maintain  a  suitable  waiting  room  at  a 
Station  along  its  road,  the  complaint  ebn- 
tains  no  avermenis  thai  the  requirement 
above  referred  to  was  ever  made  by  the 
railroad  commission  with  reference  to  the 
particular  station,  no  duty  is  shown  to 
exist  from  the  defendant  to  the  plaintiff 
under  such  statute,  and  no  cause  of  ac- 
tion is  slated  thereunder.  Page  v.  Louis- 
ville &  N.  R.  Co,,  29  So.  676,  139  Ala.  232, 
cited  in  note  in  9  L.  R.  *..  N.  S.,  375. 
391. 

A  passenger  mejr  rely  on  a  direction  of 
trainmen  as  to  the  proper  car  to  be  taken, 
and  is  not  chargeable  with  rontrihiitory 
negligence  for  following  that  direction, 
although  a  mistake  resulting  therefrom 
might  have  been  avoided  by  making  other 
inquiries  or  taking  other  steps  of  that  na- 
ture. Robertson  v.  Louisville  &  N.  R. 
Co.,  37    So,  831,   143  Ala.  216, 

In  an  action  against  a  railroad  company 
because  a  gateman  at  a  union  depot  neg- 
ligently misdirected  plaintiff  to  a  train  of 
another  road,  based  on  the  theory  that 
the  gateman  was  defendant's  agent  only, 
and  not  a  joint  agent  of  defendant  and 
others,  proof  that  the  gateman  was  de- 
fendant's servant,  that  while  so  acting  he 
misdirected  plaintiff,  and  that  thereby 
plaintiff  sufFced  injury,  authorizes  a  re- 
covery irrespective  of  the  theory  of  joint 
agency.  Louisville  &  N.  R.  Co.  *.  Can- 
non. 48  So.  64,  IBS  Ala.  453. 

Same — Ag^avating  Circumstanc'cB. — A 
passenger  who  sustains  damages  by  rea- 
son of  having  been  directed  by  the  car- 
rier's employees  to  take  the  wrong  car 
is  entitled  to  recover,  whether  or  not  the 
act  of  the  employees  was  negligent,  in- 
advertent, willful,  knowing,  or  malicious; 
but  willfulness,  malice,  or  other  aggra- 
vating circumstances  may  be  shown,  as 
bearing  on  the  amount  of  recovery. 
Robertson  v.  Louisville  &  N.  R,  Co.,  37 
So.  831.  142  Ala.  216. 

Failure  of  Train  to  Stop — Proximate 
Cause  of  Injuries.— Plaintiff  purchased  a 
railroad  ticket,  and  was  informed  by  the 
agent  that  a  certain  train  would  stop  at 
the  station  and  take  him  to  his  destina- 
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tion.  The  train  passed  without  stopping, 
and,  upon  being  informed  by  the  agent 
that  no  other  train  would  pass  until  the 
afternoon,,  plaintiff  walked  to  his  desti- 
nation. Held  that,  plaintiff  being  in  the 
same  position  after  the  train  had  passed 
as  he  was  before  he  purchased  the  ticket, 
the  injuries  resulting  from  his  walk  were 
not  a  natural  sequence  of  the  failure  of 
the  carrier  to  stop  the  train,  arid  he  could 
not  recover  damages  therefor,  Malcotnb 
V.  Louisville  &  N.  R.  Co..  46  So.  768,  155 
Ala.  337.  But  see  Southern  R,  Co,  v. 
Mowlin,  156  Ala.  322,  47  So,  180.  See, 
also,  ante,  "Route,  Time  and  Means  of 
Transportation."  §  165. 
§  167.  Rules  of  Carrier. 

See,  also,  ante,  "Rules  of  Carrier,"  |  161. 

A  carrier  of  passengers  has  a  common- 
law  right  to  make  reasonable  rules  for 
the  conduct  of  its  business.  Birmingham 
Ry.,  Light  &  Power- Co.  v.  McDonough, 
44  So,  960.  15?  Ala,  123.  13  L.  R.  A.,  N. 

S.,   445. 

Manner  of  Enforcing  Rule. — A  carrier 
is  responsible  for  an  unjust  application  of 
a  reasonable  rule,  or  for  enforcing  it  with 
undue  severity,  Birmingham  R.,  etc.,  Co. 
V.  McDonough,  153  Ala.  122,  44  So.  060, 
13  L.  R.  A..  N.  S„  44S. 

Rule  Requiring  Separation  of  White 
and  Colored  Passengers. — A  rule  of  a 
street  railroad  requiring  colored  passen- 
gers to  sit  in  the  front  end  of  its  cars, 
and  white  passengers  in  the  rear  end,  is 
reasonable.  Bowie  v,  Birmingham  Rail- 
way &  Electric  Co,.  2T  So.  1016,  1S5  Ala. 
397,  50  L.  R.  A.  633. 

Rule  Forbidding  Standing  on  Platform. 
—A  regulation  of  a  railroad  company, 
forbidding  pa::sengers  to  stand  on  the 
platform  while  the  car  is  in  motion,  is 
reasonable  and  proper;  and  a  passenger 
who  violates  the  rule  with  knowledge  of 
it  does  so  at  his  peril.  McCauley  v.  Ten- 
nessee, etc.,  R.  Co.,  93  Ala.  356,  9  So.  611, 
following  Alabama,  etc.,  R.  Co.  v.  Hawk, 
72  Ala.   113. 

Rule  as  to  Travelling  on  Freight  Tr^n. 
— A  railroad  company  may  make  a  rule 
permitting  passengers  to  travel  on  a  par- 
ticular freight  train  only,  between  certain 
stations  on  its  line.  South  &  N,  A.  R. 
Co.  i^.   Huffman,   76   Ala.   492. 
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Question  of  Law. — When  the  existence 
of  a  rule  of  a  carrier  requiring  white  and 
colored  passengers  to  occupy  different 
parts  of  ihe  same  car  is  established  by 
the  evidence,  and  its  violation  is  shown, 
the  reasonableness  of  the  rule  is  purely 
a  question  of  law  for  the  court,  and  not 
a  mixed  question  of  law  and  fact.  Bowie 
V.  Birmingham  R..  etc..  Co,,  12B  Ala.  397, 
27   So.   1016. 

§  168.  Changes  and  Transfers  to  Connect- 
ing  Lines. 

Duty  to  Advise  Passengers  as  to  Regu- 
lations Concerning  Transfers. — Carriers 
can  within  proper  limits  make  schedules, 
create  routea,  and  prescribe  transfer 
points  at  which  passengers  traveling  be- 
yond must  change  cars,  but  owe  the  duty 
to  advise  passengers  by  reasonable  means 
of  such  regulations.  Central  of  Georgia 
Ry.  Co.  V.  Ashley,  48  So.  981,  159  Ala. 
145,  cited  in  note  in  39  L.  R.  A.,  N.  S., 
663. 

A  street  railway  conductor's  failure  to 
issue  a  serviceable  transfer,  when  bound 
to  do  so,  makes  the  company  liable  for 
injuries  suffered  by  a  passenger  in  conse- 
quence. Birmingham  Ry.,  Light  &  Power 
Co.  *.  Turner,  4S  So.  671.  154  Ala.  642. 

Passenger  Changing  to  Wrong  Car — 
Direction  of  Employees. — A  passenger 
who  bought  a  ticket  to  her  destination, 
but  left  the  pioper  car  at  an  intermediate 
station,  where  she  got  on  the  wrong  car, 
and  was  consequently  left  at  that  station, 
and  exposed  to  inconveniences  and  hard- 
ships, could  recover  from  the  railroad,  or 
not,  according  as  to  whether  her  action 
was  or  was  not  directed  by  railroad  em- 
ployees  on  the  train  on  which  she  was 
riding.  Robertson  v.  Louisville  &  N.  R. 
Co.,  37  So.  831,  143  Ala.  316,  cited  in  notes 
in  a  L.  R.  A.,  N.  S.,  ill,  2*  L.  R.  A„  N. 
S..   1181. 


<  and  Stopinng  at  Des- 


I  169.  Carrying  I 
tination. 

The  duty  of  a  railroad  company  as  a 
common  carrier  of  passengers  is  not  per- 
formed until  il  delivers  its  passenger  at 
the  station  to  which  he  has  paid  his  fare, 
Birmingham  Fy.,  Light  &  Power  Co.  V. 
Seaborn,  53   So.   241,  168  Ala.  668. 

"'Passengers  are  entitled  to  be  carried 
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to  their  destination,  and  carriers  have  no 
right  to  put  them  off  the  train  before 
reaching  it.'  Louisville,  etc.,  R.  Co.  v. 
Quinn,  146  Ala.  330,  39  So.  766."  Ala- 
bama, etc..  R.  Co.  V.  Cox,  173  Ala.  629, 

55  So.  909,  911. 

Duties  of  Steam  and  Street  Railways 
Compared. — There  is  but  one  difference 
between  the  contract  of  a  railroad  com- 
pany to  carry  a  passenger  to  a  particular 
station  on  its  line  and  that  of  a  street 
car  company  to  do  so,  and  that  difference 
is  that  the  former  is  always  an  express 
contract,  while  the  latter  ia  usually  an 
implied  one.  The  railroad  company  bases 
its  charges  for  carrying  on  mileage,  hence 
must  know  in  advance,  the  passenger's 
destination,  so  as  to  collect  the  proper 
fare.  This  done,  the  person  is  a  passen- 
ger by  express  agreement  to  the  station 
to  which  he  has  paid  mileage.  On  the 
other  hand,  the  street  car  company 
usually  charges  a  flat  fare,  which  the  pas- 
senger pays,  often  without  ever  inform- 
ing the  conductor  of  the  destination 
which  he  has  in  mind;  yet  he  is  neverthe- 
less a  passenger  to  such  destination,  by 
implied  agreement,  resulting  from  cus- 
tom, provided  that  destination  is  a  sta- 
tion at  which  the  car  he  is  on  makes 
regular  stops,  or  will  stop  upon  request, 
and  he  makes  seasonable  request  Birm- 
ingham R..  etc..  Co.  V.  Arnold  (Ala.  App.}, 

60   So.   9S8.   989. 

Notice  to  Conductor  of  Stopping  Hace 
of  Passenger. — The  taking  op  by  a  con- 
ductor of  a  ticket  to  a  flag  station  is 
sufKcient  notice  to  him  that  the  passen- 
ger desires  to  get  off  at  that  station,  and 
it  is  the  duty  of  the  conductor  to  take 
up  the  tickets  within  a  reasonable  time 
after  leaving  a  station.  Louisville  &  N. 
R.  Co.  V.  Scale.  49  So.  323,  160  Ala.  584; 
Alabama,  etc.,  R.  Co.  v.  Cox,  173  Ala.  629, 
55  So.  909. 

Duty  of  Street  Car  to  Stop  upon  Signal 
of  Passenger.— Where  the  relation  of  car- 
rier and  passenger  exists  between  a  street 
railway  company  and  one  who  takes  pas- 
sage on  its  cars,  there  is  an  implied  duty, 
resulting  from  custom,  to  stop  the  vehicle 
upon  the  signal  of  the  passenger  at  any 
regular  stopping  place,  and  allow  the 
passenger  to  alight.  Birmingham  R.,  etc., 
Co.  V.  Arnold  (Ala.  App.),  60  So.  088. 
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Passenger  on  Wrong  Train—Ejection 
before  Destination  Reached. — A  passen- 
ger by  mistake  entered  a  train  which  was 
not  allowed  to  carry  passengers  beyond 
a  station  ten  miles  short  of  his  destina- 
tion, and  he  was  so  informed  by  the  con- 
ductor on  presenting  his  ticket.  Plain- 
tiff declined  to  leave  the  train,  though 
offered  an  opportunity,  but  traveled  to 
the  station  ten  miles  short  o(  his  desti- 
r.ation,  where  he  was  ejected  by  ihc  con- 
ductor. Held,  that  plaintiff  could  recover 
if  he  was  indijced  to  enter  the  train  by 
having  it  pointed  out  as  his  train  by  the 
agent  who  sold  him  his  ticket.  South  & 
N.  A.  R.  Co.  V.  Huffman,  76  Ala.  *93. 

Notifying  Passenger  of  Arrival  at  Des- 
tination.—In  Pullman  Co.  v.  Lutz,  154 
Ala.  517,  45  So.  fi75,  the  supreme  court, 
after  discussing  the  duties  of  sleeping  car 
companies  as  to  notifying  passengers  of 
arrival  at  their  destination,  said  that  it 
does  not  mean  to  intimate,  in  what  was 
said  in  respect  to  the  duly  imposed  by 
law  on  sleeping  car  companies,  that  the 
common  carrier  is  thereby  relieved  of  its 
duty  to  likewise  notify  passengers  of  ar- 
rival at  their  destination.  Pullman  Co.  v. 
Lutz,   154  Ala.  SIT,   45   So.  675. 

CariTing  Passenger  beyond  Destina- 
tion.—" 'Common  carriers  are  liable  in 
damages  to  passengers  who  are  carried 
beyond  their  destination  without  fault  on 
the  part  of  the  passenger,  whether  result- 
ing from  the  negligence  of  the  carrier  or 
a  breach  of  his  contract.'  North  Alabama 
Tract.  Co.  v.  Daniel,  1S8  Ala.  414,  48  So. 
60."  Alabama,  etc.,  R.  Co.  v.  Cox,  173 
Ala.  629,  55  So.  90B,  912. 

When  a  train  runs  past  the  station 
and  stops,  it  is  the  conductor's  duly  to 
cause  it  to  be  returned,  in  order  that 
plaintiff  may  depart  at  the  station;  and, 
if  that  duty  -s  not  waived  by  the  plain- 
tiff, and  is  not  performed,  plaintiff  is  en- 
titled to  an  action.  Louisville,  etc.,  R. 
Co.  V.  Dancy,  97  AJa.  338,  11  So.  796,  797. 

If  in  such  case  the  conductor  offers 
to  return,  or  manifests  to  plaintiff  a  pur- 
pose to  do  so,  and  plaintiff  would  not 
wait  for  the  brakes  to  he  put  in  condi- 
tion that  he  might  do  so;  or  if  she  other- 
wise waited  such  return  and  voluntarily 
left  the  train — no  action  will  lie.  Louis- 
ville, etc.,  R,  Co.  V.  Dancy,  97  Ala.  338, 
n  So.  796,  M7. 
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in  such  case  the  conductor  does  not 
offer  to  return,  or  manifest  to  plaintiff  & 
purpose  to  do  so;  and  if  plaintiff  leaves 
the  train,  as  the  best  thing  she  could  do, 
after  the  conductor  has  had  reasonable 
opportunity  to  make  known  to  her  a  pur- 
pose on  his  part  to  return,  if  he  had  such 
3  purpose^ihen  she  is  entitled  to  an  ac- 
tion.    Louisville,   etc.,   R.   Co.  v.   Dancy, 

97    Ala.    338,    II    So.    796. 

Passetiger  Carried  bejrond  Destination 
—Notice  of  Violation  of  Rules.— Plaintiff 

applied  to  defendant's  ticket  agent  for  a 
ticket  to  go  on  the  limited  train  to  a  cer- 
tain point.  The  ticket  was  refused,  be- 
cause the  limited  train  did  not  stop  at 
that  point.  Plaintiff  then  applied  to  the 
conductor,  who  told  her  to  gel  on  the 
limited  train  without  a  ticket,  and  that  he 
would  let  her  off  at  her  destination;  but 
she  was  carried  to  the  station  beyond  her 
destination.  It  appeared  that  there  was 
another  daily  train  which  stopped  at 
plaintiff's  station.  Held,  that  plaintiff 
had  sufficient  notice  that  any  agreement 
the  conductor  might  make  to  put  her  off 
at  the  place  she  named  would  be  a  viola- 
tion of  the  rules  of  the  company,  and  no 
recovery  can  be  had  of  the  company  be- 
cause of  the  conductor's  failure  to  keep 
his  agreement.  Alabama  G.  S.  R,  Co,  v. 
Carmiehael,  90  Ala.   19,  8  So.   87,  9   L.   R. 

Passenger  Carried  bejrond  Destination 
Not  a  Regular  Stopping  Place. — In  an  ac- 
tion against  a  railroad  company,  plaintiff 
alleged  a  failure  and  refusal  to  stop  the 
train  at  her  destination,  and  that  she  was 
put  off,  with  her  baggage,  against  her 
protest  and  objection,  half  a  mile  further 
on.  The  evidence  showed  without  con- 
tradiction that  the  train  operators  made 
every  effort  to  stop  the  train,  and  it  was 
not  done  owing  fo  imperfect  communi* 
cation  with  the  engineer,  it  not  being  a 
regular  stopping  place.  It  also  appeared 
that  plaintiff  left  the  train  without  any 
protest  or  objection.  Held,  that  the  af- 
firmative charge  requested  by  defendant 
sho"ld  have  been  civen.  Louisville  &  N. 
R.  Co.  V.  Dancy,  07  Ala.  338,  11  So.  796. 
cited  in  note  in  17  L.  R.  A.,  N.  S.,  1827, 
132S,   1230. 

§  170.  Dischai^ng  and  Setting  Down  Pas- 
sengers. 

It  is  the  duty  of  a  carrier  of  passengers 
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to  Slop  its  train  long  enough  for  pas- 
sengers to  gel  off  at  their  stopping 
places:  such  length  of  time  may  in  cases 
depend  upon  peculiar  circumstances,  but 
in  general  it  is  such  as  passengers  using 
reasonable  diligence  require.  LouisviUe, 
etc.,  R.  Co.  V.  Cornelius  (Ala.),  63  So. 
710;  Alabama  Mid.  R.  Co,  v.  Johnson, 
1S3  Ala.  197,  36  So.  160,  161;  Montgomery, 
etc.,  R.  Co.  V.  Stewart,  91  Ala.  421.  8  So. 
708;  Birmingham  Union  R.  Co.  v.  Smith, 
90  Ala.  60,  8  So.  86. 

It  is  the  duty  of  a  railroad,  as  a  com- 
mon carrier  of  passengers,  to  safely  de- 
liver them  at  the  station  to  which  they 
have  paid  fare,  and  such  duty  includes 
the  announcement  of  the  arrival  of  the 
train,  and  a  reasonable  opportunity  to 
leave  the  cars  at  a  place  safe  and  con- 
venient for  alighting.  Cent  raj,  etc.,  R. 
Co.  V.  Carlisle,  2.  Ala.  App.  514,  56  So. 
737. 

Duty  of  Street  Railways.— "Our  de- 
cisions hold  that  the  duty  of  a  street 
railway  carrie''  is  not  performed  when  it 
lands  its  pasi>enger  at  a  time  and  at  a 
place  of  such  unknown  environment  to 
him  that,  in  his  first  effort  to  depart  after 
alighting,  he  walks  into  unknown  danger. 
Montgomery  St,  Railway  v.  Mason,  133 
Ala.  508,  32  So.  261."  Waldrop  v.  Nash- 
ville, etc..  Railway  (Ala.),  62  So.  769,  770. 

It  was  wantonly  negligent  for  a  motor- 
man  to  run  his  car  at  a  high  rate  of  speed 
on  entering  a  station  and  passing  another 
car  on  an  adjoining  track,  which  had 
stopped  or  i^'as  stopping  to  discharge 
passengers.  Birmingham  Ry.,  Light  & 
Power  Co.  v.  Landrum,  45  So.  198,  153 
Ala.  193,  cited  in  note  in  21  L.  R.  A.,  N. 
S.,  888. 

Cuatoin  of  Stopping  at  Particular  Place. 
—Where  trains  of  defendant  railroad  com- 
pany were  accustomed  to  stop  at  a  plat- 
form, though  it  was  neither  constructed 
nor  owned  by  the  company,  there  is 
implied  contract  that  passengers  may  stop 
there.  Louisville  &  N.  R.  Co.  v.  Johnston, 
79  Ala.  436. 

Notice  of  Arrival  at  Destination.—The 
duty  imposed  on  a  sleeping  car  company 
to  notify  its  patrons  of  arrival  at  destina 
tion  does  not  relieve  the  carrier  of  thi 
same  duty.     Tullman  Co.  i.  Lutz,  45  So. 

675,  154  Ala.  517. 


PronuBe  to  Inform  PasBenger  of  Ar- 
rival,— Where,  in  an  action  against  a  car- 
rier  for  carrying  plaintiff  beyond  her  des- 
tination, the  evidence  tended  to  show 
that  the  conductor  had  promised  to  in- 
form her  when  the  train  arrived  at  her 
destination,  and  that  she  had  relied  on 
this  promise,  a  charge  thit,  if  this  was 
true,  plaintiff  was  not  obliged  to  listen 
for  or  depend  on  the  call  of  the  station 
by  the  brakeman,  is  correct.  Louisville 
fif  N.  R.  Co.  V.  Quick,  38  So.  14.  125  Ala. 
553. 

§  171.  Actions  Arising  Out  of  Breach  of 
Contract. 

§  171 Pleading. 

§  17a  (1)  CompUint. 

Action  for  Failure  to  Establish  and 
Maintain  Depot. — In  order  to  maintain  an 
action  against  a  railroad  company  under 
the  statute  for  damages  resulting  from  a 
failure  to  establish  and  maintain  a  depot 
sufficient  for  the  accommodation  of  pas- 
sengers in  a  given  town  (Code,  p.  674; 
Acts  1896-97,  p.  956),  it  is  necessary  that 
the  complaint  should  aver  that  the  de- 
fendant's road  was  being  operated  through 
the  corporate  limits  of  the  particular  town, 
and  that  said  town  had  more  than  1,000 
inhabitants.  Page  v.  Louisville  &  N.  R. 
Co.,  29  So.  676,   128  Ala.  233. 

Action  for  Refusal  to  Stamp  Return 
Ticket — A  court  in  a  complaint  against  a 
railroad  company  alleging  the  purchase 
by  plaintiff  of  a  round-trip  ticket  from 
defendant,  providing  that  the  holder  shall 
be  identified  before  a  certain  designated 
agent  of  the  company  before  presenting 
the  same  for  return  passage,  and  that 
such  ticket  shall  be  void  unless  stamped 
by  such  agent,  and  alleging  that  plaintiff 
presented  herself  for  identification  as  re- 
quired, but  that  said  agent  refused  to 
stamp  the  ticket,  and  that,  when  she  pre- 
sented the  same  for  passage,  she  was 
ejected  from  the  train,  states  a  cause  of 
action  for  the  refusal  to  stamp  the  ticket. 
McGhee  v.  Reynolds,  33  So.  68,  117  Ala. 

413. 

Allegations  as  to  Placing  Passenger 
Wrongfully  in  Smoking  Car. — A  count  in 
a  complaint  for  injuries  received  from  ac- 
commodation furnished,  which  alleged 
that    plaintiff   boarded    defendant's    train, 
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which  contained  at  least  one  first-class  car, 
and  paid  firsl-class  fare;  that  he  was  blind, 
and  so  constituted  physically  that  the  in- 
haling of  tobacco  smoke  in  large  quantities 
would  make  him  sick,  and  defendant's 
servant  wrongfully  and  negligently  caused 
plaintiff  lo  remain  in  a  smotfer,  where 
the  air  was  so  laden  with  smoke  that  as 
a  proximate  consequence  thereof  plain- 
tiff was  made  sick — was  not  insufficient 
because  failing  to  allege  thai  plaintiff  was 
placed  in  the  car  against  his  protest  or 
objection;  those  allegations  not  being 
necessary  in  an  action  for  simple  negli- 
gence. Louisville  &  N.  R.  Co.  v.  Weathers, 

50  So.   269,    163   Ala.   48. 

Likewise  a  count  embracing  the  above 
count,  with  additional  averments  that  de- 
fendant's servant,  acting  within  the  line 
of  his  authority  as  such,  being  informed 
that  to  inhale  tobacco  smoke  would  make 
plaintiff  sick,  nevertheless  wrongfully  and 
wantonly,  or  wrongfully  and  intentionally, 
caused  plaintiff,  against  his  protest,  to  be 
or  remain  in  a  car  where  there  was  a 
large  quantity  of  tobacco  smoke,  known 
as  a  "second-class"  or  "smoker,"  and 
thereby  the  servant  so  acting  wrongfully, 
wantonly,  and  vexatiously  caused  plain- 
tiff to  suffer  the  said  injuries  and  damages, 
was  sufficient.  Louisville,  etc.,  R.  Co.  v. 
Weathers,  163  Ala.  48,  50  So.  268. 

AUesations  as  to  Caiuing  Plaintiff  to 
Alight  at  Wrong  Place.— A  complaint 
against  a  street  railway  company  for  fail- 
ing to  set  plaintiff  down  at  her  proper 
destination  at  night,  alleging  that  the  re- 
lation of  passenger  and  carrier  existed 
between  the  parties  and  that  it  was  de- 
fendant's duty  to  set  plaintiff  down  at  a 
particular  street,  but  that  it  negligently 
failed  to  do  so,  stated  a  cause  of  action. 
Birmfngham  R..  etc.,  Co.  v.  McDaniel,  6 
Ala.   App.  333,  58  So.  334. 

Plaintiff  alleged  that  on  a  specified  day 
she  was  a  pasjenger  on  one  of  defendant's 
cars  for  the  common  carriage  of  passen- 
gers for  hire,  that  defendant's  conductor 
in  charge  of  the  car  willfully,  etc.,  di- 
rected plaintiff  to  alight  in  the  night 
time  at  a  place  that  was  not  her  destina- 
tion but  which  was  strange  to  her;  that 
he  knew  that  if  plaintiff  was  put  off  in  the 
night  time  in  a  strange  place  she  would 
suffer  mental  distress,  inconvenience,  and 
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annoyance,  but,  notwithstanding  such 
knowledge,  consciously,  willfully,  wan- 
tonly, etc.,  caused  her  to  alight  at  a  dif- 
ferent place  than  her  destination  to  her 
great  damage,  etc.  Held,  that  such  count 
was  fatally  defective  for  failure  to  allege 
facts  showing  the  plaintiff's  right  to  be 
carried  to  the  place  styled  her  "place  of 
destination,"  and  also  for  failure  to  show 
that  the  conductor's  act  in  setting  her 
down  at  the  place  he  did  was  wrongful 
Birmingham  R.,  etc.,  Co.  *.  McDaniel,  6 
Ala.  App.  332,  S9  So.  334. 

In  an  action  by  a  passenger  for  being 
compelled  to  debark  short  of  his  desired 
destination,  counts  in  the  complaint,  fail- 
ing to  aver  with  certainty  that  such  desti- 
nation was  one  of  the  scheduled  or  cus- 
tomary stopping  places  of  the  train  for 
the  taking  on  and  discharge  of  passen- 
gers, was  fatally  defective.  Cook  v. 
Southern  Ry.  Co.,  4S  So.  156,  153  Ala.  118. 

Allegations  as  to  CanTing  Pauenger 
Bejrond  Destination.— A  complaint,  alleg- 
ing that  plaintiff's  signals  to  stop  near 
his  home  were  ignored,  that  the  ear  pro- 
ceeded to  the  terminal,  that  plaintiff 
stayed  on  the  car  to  go  home  on  the  re- 
turn trip,  that  at  a  car  shed  between  the 
terminal  and  plaintiff's  destination  the 
conductor  told  plaintiff  that  he  would 
have  to  sleep  in  the  shed  or  walk,  that 
when  the  car  began  to  back  into  the  shed 
plaintiff  got  off,  whereupon  the  car  was 
immediately  run  on  toward  plaintiff's 
home,  that  plaintiff  unsuccessfully  tried 
to  reboard  the  car,  that  both  the  motor- 
man  and  conductor  taunted  him  with  hav- 
ing to  sleep  in  the  shed  or  walk,  that  he 
had  to  walk  home,  and  that  he  was  and 
had  been  sick,  etc.,  was  not  demurrable 
as  not  specifying  what  act  plaintiff  relied 
on,  or  whether*it  was  a  servant  of  de- 
fendant who  taunted  plaintiff,  etc.  North 
Alabama  Traction  Co.  v.  Daniel,  48  So.  50, 
158  Ala.  414. 

A  complaint  in  an  action  against  a 
street  car  company  for  carrying  a  pas- 
senger beyond  her  destination,  which 
averred  that  plaintiff  was  a  passenger  on 
one  of  defendant's  street  cars,  known  as 
(he  Boyles  line,  to  Canal  Station,  and  paid 
the  fare  charged  for  carrying  plaintiff  to 
that  station,  and  that  defendant  con- 
tracted  to  carry  her  there,  is  sufficient. 
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for  the  relation  of  passenger  and  carrier 
obligated  the  street  car  company  to  stop 
at  the  station  named  and  allow  plaintiff 
a  reasonable  opportunity  lo  alight;  and 
though  it  is  necessary  for  plaintiff  to 
prove  that,  in  addition  to  payment  of  the 
fare  mentioned,  Canal  Station  was  a  reg- 
ular stopping  place  at  which  the  car  she 
was  on  would  stop  upon  the  request  of  a 
passenger,  and  that  she  made  such  re- 
quest, those  facts  are  matters  o(  evidence 
which  need  not  be  averred.  Birmingham 
R.,  etc.,  Co.  V,  Arnold  (Ala.  App.),  60  So. 
988. 

The  averment  of  the  complaint  of  a  pas- 
senger for  being  carried  beyond  his  desti- 
nation that  his  mother,  also  a  passenger 
with  him,  when  paying  the  fares  to  the 
conductor,  told  him  plaintiff  desired  to 
get  off  at  a  certain  point,  which  is  on 
said  line,  and  a  regular  stop  for  cars 
thereon,  and  that  the  conductor  agreed 
to  put  plaintiff  off  there,  shows  a  duty  of 
the  conductor  to  afford  him  an  opportu- 
nity to  get  off  there,  Birmingham  R.,  etc., 
Co.  V.  Efrait,  6  Ala.  App.  657,  60  So.  BB8, 

A  complaint,  in  a  passenger's  action  for 
damages  for  carrying  her  beyond  her  des- 
tination, averring  that  defendant  "negli- 
gently, failed  or  refused  to  stop  said  train 
•  •  •  a  sufficient  length  of  time  for  the 
plaintiff  to  aligfht  while  the  train  was  not 
in  motion"  was  not  objectionable  as  re- 
quiring too  long  a  stop  by  defendant  and 
not  alleging  that  plaintiff  did  not  have  a 
reasonable  time  in  which  to  alight.  Louis- 
ville, etc.,  R.  Co.  V.  Cornelius  (Ala.),  62 
So.  710. 

Allegatioiu  aa  to  CuTTing  Puaenger 
Beyond  Destiiiation  Held  Iiwufficient. — 
The  complaint  of  a  passenger,  alleging 
that  her  destination  was  a  certain  point 
on  the  carrier's  line,  and  that  the  con- 
ductor negligently  failed  lo  stop  the  car, 
as  it  was  his  duty  to  do,  at  such  point 
long  enough  for  her  to  alight,  whereby 
she  was  carried  past  it,  is  insufficient  in 
not  Stating  facts  showing  a  duty  to  stop 
there,  or  that  it  was  a  regular  or  custom- 
ary stopping  [lace,  or  that  he  agreed  or 
consented  to  slop.  Birmingham  R,,  etc., 
Co.  V.  Elmit  (Ala.  App.),  60  So.  981,  fol- 
lowed in  Birmingham  R.,  etc.,  Co.  *.  El- 
mit, 6  Ala.  App.  657,  60  So.  OSS. 

The  complaint  of  a  passenger,  alleging 


that  the  conductor  willfully  failed  to  stop 
the  car  at  the  point  stated  to  have  been 
plaintiff's  destination,  like  one  for  negli- 
gence, is  insufficient;  it  stating  no  facta 
showing  a  duty  to  stop  there.  Birming- 
ham R.,  etc.,  Co.  V.  Elmit  (Ala.  App.),  60 
So.  081,  followed  in  Birmingham  R.,  etc., 
Co.  V.  Elmit,  6  Ala.  App.  657,  60  So.  982. 

Neceasitjr  for  Pleading  Special  Dam- 
age*.— Special  damages  not  the  necessary 
result  of  a  breach  of  a  contract  to  carry 
a  passenger  are  not  recoverable  unless 
specially  pleaded.  Louisville,  etc.,  R.  Co. 
V.  Sanders  (Ala.  App.),  61  So.  48S. 

Complaint  Held  Sufficient. — In  an  ac- 
tion for  damages  in  being  set  down  at  a 
wrong  station,  the  amended  complaint, 
held  to  show  the  relation  of  passenger 
and  carrier,  the  duty  violated,  and  to 
state  a  substantial  cause  of  action.  South- 
ern Ry.  Co.  *.  Melton,  47  So.  1008,  198 
Ala.  404, 
S  178  (8)  Plea. 

A  plea  in  an  action  for  breach  of  con- 
tract to  carry  plaintiff  and  companions  in 
an  automobile  from  one  place  to  another 
and  return,  which  alleges  that,  after  the 
breaking  down  of  the  automobile,  plain- 
tiff left  the  disabled  car,  and  could  not  be 
found  when  defendant  reached  the  car 
with  another  automobile,  but  which  fails 
to  aver  that  plaintiff  was  at  fault  in  leav- 
ing the  broken-down  car  before  another 
car  came,  or  that  defendant  exercised 
proper  care  in  sending  relief  after  notice, 
is  bad  on  demurrer,  Taxicab  Co.  v.  Grant, 
3  Ala.  App,  393,  57  So.  141. 

A  plea  which  fails  to  show  that  any 
negligence  of  plaintiff  proximately  con- 
tributed to  the  breaking  down  of  the  car, 
and  which  shows  that  the  results  were  at- 
tributable to  '.he  act  of  defendant,  is  bad 
on  demurrer,  Taxicab  Co.  v.  Grant.  3 
Ala..  App.   393,   57    So,    141. 

§    17S  (3)  IiBiieB,  Proof  and  Variance. 

Hatten  to  Be  Proved.— In  an  action 
for  damages  against  a  carrier  (or  breach 
of  its  duly  to  permit  a  passenger  to  re- 
main on  the  train  until  the  regular  stop- 
ping place  for  the  train  to  which  he  had 
a  ticket  was  reached,  it  must  be  proved 
thai,  under  the  schedule  and  rules,  such 
station  was  a  stopping  plice  for  such 
train,   and   that   plaintiff   was   wrongfully 
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ason,  6  Ala.  App.  3fi5,  60  So.  50(5.  See  to 
same  efSvct,  Birmingham  R.,  etc.,  Co.  v. 
Arnold  {Ala.   App-),  60  So.  988. 

The  allegations  of  a  complaint,  in  an 
action  against  a  railroad  company  be- 
cause its  t-ateman  at  a  union  depot  neg- 
ligently misdirected  plaintiff  as  to  a  train 
another    railroad,    thai    pi; 


chas 


the  la;te 


)ad  frc 


defendant  is  descriptive  of  the  wrong  im- 
puted to  defendant,  and  must  he  proved, 
ihoufih  the  pleader  might  have  confined 
his  averment  to  the  allegation  that  he  had 
purchased  a  ticket  omitting  the  allegation 
that  it  was  purchased  from  and  sold  by 
defendant.  Louisville,  etc.,  R.  Co.  v.  Can- 
non,   15S   Ala.    4S3,   48   So.   64. 

Immaterial  Allegations. — In  an  action 
by  a  passenger  against  a  carrier  for  dam- 
ages from  failure  to  notify  her  where  to 
change  cars,  an  allegation  that  the  mo- 
tive power  used  was  steam  was  immate- 
rial, and  need  not  be  proved.  Central  of 
Georgia  Ry.  Co.  v.  Ashley.  4H  So.  9H1,  15U 
Ala.  H5. 

Variance— Passenger  Put  0£E  the  Train. 
—An  allegation  in  an  action  for  damages 
sustained  by  a  passenger  in  being  set 
down  at  a  station  other  than  her  destina- 
tion, that  she  was  "put  off  the  train," 
when  read  in  connection  with  the  allega- 
tion that  the  conductor  told  her  that  it 
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re.-iponse  to  the 
id  there  was  no 
material  variance  in  that  respect  between 
the  allegation  and  the  proof.  Southern 
R.  Co.  V.  Mellon.  158  Ala.  404,  47  So.  1008, 
1009. 

Where,  in  an  action  against  a  carrier, 
the  wrong  complained  of  was  causing 
plaintiff  to  ge!  off  the  train,  and  it  was 
proved  that  plaintiff  was  a  passenger  en- 
titled to  be  carried  to  a  certain  station, 
and  was  wrongfully  put  off  before  reach- 
ing such  slaii'jn,  there  was  no  fatal  var- 
iance. Louisville  &  N.  R.  Co.  *.  Quinn, 
39  So.  758,   Hi  Ala.  330. 

Purchase  of  Ticket.— There  is  no  var- 
iance between  the  allegation  that  a  ticket 
was  purchased  from  defendant  carrier,  its 
agent  or  servant,  and  proof  that  the  ticket 


was  purchased  from  another  company  as 
an  initial  carrier,  but  was  recognized  as 
vnlid  by  defendant  as  a  connecting  carrier. 
Alabama  City,  G.  &  A.  Ry.  Co.  v.  Brady, 
49  So.  351,  160  Ala.  615. 

Variance  Held  Fatal.— Where  the  com- 
plaint, in  an  action  against  a  railroad 
company  for  the  conductor's  refusal  to 
stop  its  train  at  the  proper  station,  al- 
leges that  he  "willfully  refused"  to  stop, 
and  carried  her  several  hundred  yards  be- 
yond, "without  her  consent  and  against 
her  protest,"  and  the  evidence  shows  that 
the  conductor  only  neglected  to  stop,  and 
that  plaintiff  consented  to  alight  at  the 
further  place  without  objection  or  pro- 
test, there  is  a  fatal  variance.  Louisville 
&  N.  R.  Co.  *.  Johnston.  79  Ala.  436. 

A  complaint,  in  an  action  against  a  rail- 
road company  because  its  gateman  at  a 
union  depot  misdirected  plaintiff  as  to  a 
train  of  another  railroad,  that  plaintiff 
purchased  a  ticket  over  the  latter  road 
from  defendant,  and  that  defendant  sold 
him  the  ticket,  is  descriptive  of  the  wrong 
imputed  to  defendant,  and  must  be 
proved,  and  is  not  supported  by  proof 
that  the  ticket  agent  at  the  depot  sold 
tickets  for  all  the  roads  entering  it,  Louis- 
ville &  N.  R.  Co.  V.  Cannon,  48  So.  64. 
158  Ala.  453, 
§  173. Evidence. 

Irrelevant  Evidence.— In  an  action  hjr 
a  passenger  against  a  carrier  for  requir- 
ing plaintiff  to  get  off  the  train  before 
reaching  the  station  called  (or  by  plain- 
tiff's  ticket,  evidence  that  after  plaintiff 
left  the  train  the  engine  wsnl  to  a  water 
lank  near  such  station  was  not  admissible 
for  the  purpose  of  showing  whether  or 
not  it  was  dangerous  for  the  train  to  go 
to  such  station.  Louisville  &  N.  R.  Co, 
t:  Quinn.  39  So,  756,  146  Ala.  330. 

Declaration  of  Agent  in  Reference  to 
Past  Transaction.— In  an  action  against  a 
carrier  for  having  to  change  cars  when  an 
agent  had  represented  that  a  change  of 
cars  was  unnecessary,  a  timetable  given 
plaintiff's  husband  afterward  by  the  agent 
was  not  admissible  in  evidence,  since  it 
was  not  res  gests  and  stood  on  the  same 
footing  as  a  declaration  of  an  agent  in 
reference  to  a  past  transaction.  Louis- 
ville, etc.,  R.  Co.  V.  Thomason,  6  Ala. 
App.  3C5,  60  So.  606. 
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CuBtom  of  Mother  to  Meet  DauEhter  at 
Destination.— In  an  action  against  a  street 
railway  for  negligently  carrying  plaintiff 
beyond  her  destination,  where  damages 
were  sought  on  the  ground  that  plaintiff 
was  not  met  by  her  mother  with  a  lantern 
as  soon  as  she  might  otherwise  have  been, 
a  question  seeking  to  elicit  evidence  tend- 
ing to  show  that  the  conductor  knew  that 
plaintifTs  mother  habitually  met  her  wit 
a  lantern  is  proper.  Birmingham  R., 
etc.,  Co.  V.  Arnold  (Ala.  App.),  60  So. 
988. 

Similar  TraiuactionB. — In  an  action  by 
a  passenger  for  being  carried  beyond  her 
destination,  testimony  of  a  witness  that 
this  was  the  first  time  he  had  ever  seen 
a  passenger  carried  by  a  flag  station  is 
inadmissible.  Louisville  &  N.  R.  Co.  v. 
Scale.  49  So.  333.  160  Ala.  384. 

Evidence  to  Show  Wilful  Misdirection. 
— In  an  action  by  a  passenger  tor  dam- 
ages resulting  from  having  taken  the 
wrong  car  in  pursuance  to  a  direction  of 
the  railroad's  flagman,  the  fact  that  plain- 
liflF  was  a  witness  in  another  case  involv- 
ing misconduct  on  the  part  of  the  flag- 
man was  not  competent  as  tending  to 
show  that  he  willfully  directed  her  to  the 
wrong  car.  Robertson  v.  Louisville  &  N. 
R.  Co..  37  So.  831.  143  Ala.  316. 

Condition  of  Plaintiff  after  Leaving 
Train. — In  an  action  by  a  passenger  for 
being  carried  beyond  her  destination,  it 
was  proper  to  allow  a  witness  to  answer 
the  question  as  to  what  became  of  plain- 
tiff immediately  after  she  came  to  wit- 
ness' house,  as  the  answer  had  a  bearing 
on  the  condition  of  plaintiff.  Louisville, 
etc.,  R.  Co.  V.  Scale.  160  Ala.  584,  49  So. 
333. 

Where  a  passenger  is  carried  beyond 
his  destination,  in  an  action  for  damages 
therefor,  the  fact  that  plaintiff  was  sick 
when  she  left  the  train,  though  unknowi 
to  the  conductor,  and  the  rough  conditioi 
of  the  track  back  to  the  station  ove' 
which  plaintiff  walked,  are  admissible  ii 
evidence  to  •■.how  the  relation  belweei 
subsequent  aggravation  of  her  sickness 
and  defendant's  wrongful  act.  East  Ten- 
nessee. V.  &  G.  R.  Co.  v.  Lockhart.  79 
Ala.  315.  cited  in  note  in  17  L.  R.  A..  N. 
S.,  1326,  1327,  1328,  1330, 

Knowled(e  of  Paasenger's  Presence  on 
Train  and  Destination. — In  an  action  by 


a  passenger  for  being  carried  beyond  her 
destination,  evidence  as  to  what  the  rules 
of  the  company  are  as  to  where  passen- 
gers get  on  and  off  the  train  is  admissible, 
as  bearing  upon  the  questions  whether 
employees  kntw  that  plaintiff  had  boarded 
the  train  and  whether  she  had  had  an  op- 
portunity to  inform  the  employees  of  her 
destination;  and  evidence  as  to  what  was 
Ihe  custom  and  usage  of  defendant  about 
trains  leaving  the  station  at  which  plain- 
tiff boarded  the  train  was  also  admissible 
for  the  same  reasons.  Louisville,  etc.,  R. 
Co.  V.  SeaJe.  160  Ala.  584.  49  So.  323. 

Aggravating  Circumstances.— In  an  ac- 
tion against  a  carrier  for  taking  a  pas- 
senger past  his  destination,  evidence  of 
conversations  between  plaintiff  and  the 
conductor  and  motorman  of  the  car,  tend- 
ing to  show  aggravation  of  the  wrong  and 
bearing  on  the  issue  of  plaintiff's  right  to 
recover  punitive  damages,  was  admissible. 
North  Alabama  Tract.  Co.  v.  Daniel.  3 
Ala.  App,  428,  57  So.  130. 

Sufficiency  of  Evidence  to  Prove  Cus- 
tom.— Evidence  of  a  witness  who  had 
traveled  on  a  train  about  once  a  month 
for  more  than  a  year  was  not  sufficient  to 
prove  custom  on  the  part  of  the  trainmen 
in  calling  stations  or  announcing  change 
of  cars.  Southern  Ry.  Co.  v.  Wooley.  48 
So.  369.  158  Ala.  447. 


174.  - 


■  Damages. 


§  174  (1)   Elements  and  Measure  of  Dam- 
ages in  General. 

The  measure  of  damages  tor  carrying 
a  passenger  beyond  his  station  is  com- 
pensation merely  for  the  actual  loss  sus- 
tained, in  the  absence  of  some  element  of 
gross  disregard  of  his  rights,  or  of  facts 
showing  insult  or  abuse;  but  the  carrier 
is  responsible  for  the  discomfort,  ex- 
penses, and  charges  proximately  resulting 
from  the  breach  of  contract.  Central  of 
Georgia  Ry.  Co.  v.  Morgan.  49  So.  865, 
161  Ala.  483,  cited  in  note  in  41  L-  R.  A., 
N.  S..  745. 

Plaintiff  purchased  a  ticket  to  S.  from 
the  station  agent  of  defendant,  and  by 
his  direction  entered  a  departing  train 
which  did  not  slop  at  S.,  and  was  com- 
pelled to  get  off  at  a  slalion  three  miles 
from  S.  Held,  that  plaintiff  was  entitled 
to  the  actual  'damages  sustained  from  the 
mistake  of  the  agent.     Alabama   G.   S.   R. 
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Co.  V.  Heddleston,  88  Ala.  218,  3  So.  53, 
cited  in  notes  in  3  L.  B.  A.,  N.  S.,  507.  24 
L.  R.  A-  N.  S.,  1179. 

The  plaintiR,  who  was  a  young  girl 
about  eight  j-cars  of  age,  being  carried 
about  one  mile  beyond  her  destination, 
and  put  off  at  a  place  with  which  she 
was  not  familiar,  would  naturally  be 
frightened  by  her  condition  and  sur- 
roundings, and  attempt  to  walk  rapidly 
along  the  track  back  to  the  station;  and 
for  damages  resulting  from  theae  natural 
consequences  of  the  defendant's  wrong- 
ful act,  a  recovery  may  be  had.  East 
Tennessee,  etc.,  R.  Co.  v.  Lockhart,  79 
Ala.  315,  cited  in  note  in  7  L.  R.  A..  N. 
S.,    1183. 

In  an  action  against  a  street  railway 
for  damages  for  carrying  plaintiff,  a  pas- 
senger, beyond  her  destination,  where  the 
complaint  counted  on  one  single  contract, 
although  it  appeared  that  plaintiff  was 
carried  beyond  her  destination  going  out, 
and  that  on  the  return  trip  of  the  car  the 
conductor  failed  to  stop  at  her  stopping 
place,  a  recovery  may  be  had  for  dam- 
ages for  being  carried  by  the  station  on 
her  return  trip.  Birmingham  R.,  etc.,  Co. 
V.  Arnold  (Ala.  App.),  60  So.  988. 

Phywcal  Suffering  and  Inconvenience. 
— A  passenger  who  was  not  informed  oi 
the  stopping  place  nearest  his  destination, 
and  who  was  carried  by,  so  that  he  was 
compelled  to  walk  four  miles  instead  of 
one,  may  recover  for  the  added  fatigue, 
annoyance,  and  inconvenience.  Louis- 
ville, etc.,  R.  Co.  V.  Sanders  (Ala.  App.). 
61  So.  48S.  See,  also,  Louisville,  etc.,  R. 
Co.  V.  Quick,  125  Ala.  553,  28  So.  14. 

Special  Damages. — Damages  for  blis- 
tered feet  from  not  being  informed  of  a 
tram's  stopping  place  nearest  his  desti- 
nation, as  a  result  of  which  a  passengei 
had  a  longer  walk  to  his  destination,  are 
not  a  necessary  result  of  the  carrier's 
negligence,  but  are  in  their  nature  special 
damages.  Louisville,  etc.,  R.  Co.  v.  San- 
ders  (Ala.  App.),  61   So,   183. 

Trouble  and  Inconvctiience  in  Return- 
ing to  Destination. — A  passenger  who  is 
carried  beyond  his  destination  may  re- 
cover from  the  carrier  damages  for  his 
trouble  and  inconvenience  in  getting  back 
to  his  destination.  East  Tennessee,  V.  & 
G.  R.  Co.  V.  Lockhart.  79  Ala.  315,  cited 


in  note  in  17  L.  R.  A.,  N.  S.,  1289,  12M, 
1228.  1830. 

Anxiety  and  PhysiGSl  Injuries  Suffered 
after  Return  to  Destination. — In  an  ac- 
tion against  a  carrier  for  carrying  plain- 
tiff beyond  her  destination,  the  anxiety 
and  physical  injury  caused  by  her  ex- 
posure to  rain  and  cold  after  being  re- 
turned to  her  destination  are  not  proper 
elements  of  damage.  Louisville  &  N. 
R.  Co,  V.  Quick,  28  So.  14,  12S  Ala.  593. 
cited  in  note  in  17  L.  R.  A..  N.  S.,  1028. 

§  174  (S)  Nonunal  or  Substantial  D>m< 

ages. 
Evidence  Justifying  Only  NotnitMl 
Damage*.— Where,  in  an  action  against  a 
carrier  for  failure  to  stop  at  a  passenger's 
destination,  he  alleged  that  in  consequence 
of  such  breach  of  duty  he  suffered  great 
physical  and  menial  pain  and  was  put 
to  great  trouble  and  expense,  and.  hav- 
ing a  large  aqiount  of  mor.ey  on  his  per- 
son, was  put  in  great  fear.  etc..  but  the 
evidence  showed  that  after  leaving  the 
train  he  walked  directly  to  his  home  and 
was  only  compelled  to  walk  about  a  mile 
further  than  he  would  have  walked  had 
he  alighted  at  his  destination,  and  there 
was  no  evidence  that  he  suffered  mental 
or  physical  pain,  or  that  he  had  a  large 
amount  of  trtoney  as  alleged,  or  was 
compelled  to  go  through  a  lonely  coun- 
try, etc.,  he  was.  at  most,  entitled  to  re- 
cover only  nominal  damages.  Black- 
burn V.  Alabama  Great  Southern  R.  Co., 
39  So.  345,  143  Ala.  346.  cited  in  note  in 
17  L.  R.  A.,  N.  S.,  1231.  See  Louisville, 
etc.,  R.  Co.  *.  Dancy,  97  Ala.  338,  11  So. 
796. 

§  174  (3)  Mental   Suffering. 

Where  plaintiff  is  carried  beyond  her 
destination  by  no  fault  of  her  own,  but 
by  failure  of  the  carrier's  agent  to  per- 
form his  duty,  the  company  is  liable  in 
damages  for  whatever  vexation,  anxiety, 
and  physical  injury  she  may  have  suf- 
fered in  consequence  of  such  wrongful 
act  in  returning  to  the  point  of  destina- 
tion. Louisville  &  N.  R.  Co.  v.  Quick, 
28  So,  14,  125  Ala.  553,  Cited  in  note  in 
17  L.  R.  A..  N.  S.,  1228.  See,  to  same 
effect,  Louisville,  etc.,  R.  Co.  v.  Dancy, 
97  Ala.  338,  11  So.  796. 
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§  174  (4)  Exemplan'  Damages. 

WUUnlneu  or  Gross  Negligence.— 
Punitive  damages  may  be  recovered  of 
a  carrier  by  a  passenger,  wliere  through 
willfulness  or  gross  negligence  of  the 
conductor  the  passenger  was  carried  by 
the  place  at  which,  when  paying  her  fare, 
she  told  the  conductor  she  wanted  to 
get  off.  Birmingham  Ry.,  Light  & 
Power  Co.  V.  Nolan,  32  So.  715,  134  Ala. 
329,  cited  in  note  in  17  L.  R.  A.,  N.  S., 

1231. 

In  an  action  by  a  passenger  to  recover 
damages  for  injuries,  the  evidence 
showed  that  plaintiff  purchased  a  ticket 
to  a  certain  point  on  defendant's  road, 
but  that  it  carried  her  two  to  four  hun- 
dred yards  beyond  the  station,  and  on 
request  refused  to  move  the  train  back 
to  the  station;  that  she  got  off  the  train 
in  a  heavy  rain  storm,  with  a  young  baby 
in  her  arms,  and  got  thoroughly  wet  be- 
fore reaching  the  station  house,  and  in 
consequence  became  sick.  Held  suffi- 
cient to  warrant  the  giving  of  exemplary 
damages.  Alabama  G.  S.  R.  Co.  v.  Sel- 
lers, 93  Ala,  9.  9  So.  37S,  cited  in  note  ir 
17  L.  R.  A.,  N.  S.,  1331.  See,  also,  Louis- 
ville, etc.,  R-  Co.  V.  Dancy,  97  Ala.  338 
11  So.  706,  797. 

Where,  in  an  action'^  for  leaving  plain. 
tiff,  a  passenger,  at  a  station  short  of 
her  destination,  there  was  evidence  jus- 
tifying an  inference  that  defendant's 
flagman  was  guilty  of  wantonness  in  di- 
recting plaintiff  to  remove  to  the  wrong 
'car,  an  instruction  that  punitive  damagei 
could  not  be  claimed  was  properly  re 
fused.  Southern  Ry.  Co.  *.  Wooley,  48 
So.  369,  158  Ala.  447. 

Unintentional  Error  —  Negligeticc. 
Where  plaintiff,  having  been  compelled 
to  debark  froni  defendant's  train  short  of 
his  desired  destination,  suffered  no  other 
injury  than  an  expenditure  of  50  cents 
for  a  hack,  and  the  conductor's  act  in 
compelling  such  debarkation  was  not  at- 
tended with  any  element  of  aggravation, 
but  was  due  to  a  mere  unintentional  er- 
ror of  judgment,  plaintiff  could  not  re- 
cover punitive  damages.  Cook  v.  South- 
ern Ry.  Co.,  45  So.  156,  153  Ala.  118. 

One  is  not  entitled  to  punitive  damages 
because  he  had  to  change  cars  when  told 
by  the  ticket  seller  that  no  change 


necessary,  where  the  change  to  the  ac- 
commodation train  only  caused  a  loss  of 
twelve  minutes  in  reaching  the  destina- 
;  the  representation  of  the  agent  aris- 
ing only  from  negligence  or  ignorance  of 
the  schedule  and  not  from  willfulness, 
Louisville,   etc.,   R.    Co.   v.   Thomason,   6 

Ala.    App.    365,    60   So.    506. 

an  action  against  a  railroad  com- 
pany for  damages  for  failure  "to  stop  and 
take  up  passengers  at  a  flag  station,  it 
error  to  charge  that  an  award  of 
tive  damages  might  be  made  if  the 
engineer  could,  by  the  exercise  of  ordi- 
nary care  and  diligence,  have  seen  the 
signal  to  stop  and  understood  it.  St, 
Louis,  etc.,  R.  Co.  v.  Garner  (Ala.),  51 
So.  373. 
g  174  (S)  Excessive  Damages. 

HinttfonnatioA  as  to  Route.— A  verdict 
for  $1,500  for  failure  by  a  carrier  to  in- 
form a  passenger  as  to  the  best  and 
quickest  route  as  not  excessive,  where 
as  a  result  of  the  misdirection  the  route 
taken  was  slower  and  less  desirable  than 
another  route,  and  she  was  compeUed  to 
make  four  or  five  stops  and  as  many 
changes  of  cars,  in  one  or  two  instances 
traveling  on  a  freight  train  to  make  con- 
nections, and  was  two  days  in  making 
the  trip,  and  compelled  to  stand  for  a 
long  time,  and  was  greatly  shaken,  and. 
being  in  poor  health,  which  was  com- 
municated to  the  carrier,  was  made  worse 
by  the  trip  and  put  to  expense  tor  medi- 
cine and  medical  attention.  Southern  Ry. 
Co.  V.  Nowlin,  47  So.  180,  156  Ala.  383. 

Placing  Passenger  iii  Improper  Car.— 
Where  plaintiff,  who  was  blind,  was 
placed  in  the  smoking  car  of  his  train  by 
defendant's  servants,  over  his  protest  that 
he  held  first-class  ticket  and  was  entitled 
to  ride  in  the  first-class  coach,  and  that 
tobacco  smoke  always  made  him  sick,  and 
was  actually  made  sick  by  the  smoke,  a 
verdict  tor  $700,  while  large,  is  not  so 
excessive  as  to  require  the  interference 
by  the  supreme  court,  especially  where 
the  trial  court  has  refused  a  new  trial  on 
such  ground.  Louisville,  etc.,  R.  Co.  v. 
Weathers,  163  Ala,  48,  50  So.  368. 

Carrying  Pasaenger  Beyond  Destina- 
tion.— A  passenger  with  a  ticket  boarded 
a  train  which  did  not  stop  at  his  station. 
The  conductor  refused  to  stop  the  train 
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or  to  slow  down  to  enabje  the  passenger 
to  alight,  but  he  was  carried  to  the  next 
station,  where  he  alighted.  He  lost  sev- 
eral hours  there,  and  was  exposed  to  the 
cold  in  Ihe  nighttime,  aad  suffered  from 
a  cold  in  the  head  thereafter.  The  evi- 
dence was  conflicting  on  the  issue  as  to 
what  occurred  between  the  passenger  and 
the  conductor  and  belween  the  passenger 
and  the  station  agent  at  the  station  where 
he  alighled.  Held,  that  a  verdict  of  $500, 
reduced  by  the  court  to  $350,  was  not  ex- 
cessive. Central,  etc.,  R.  Co.  v.  Morgan, 
161  Ala.  483,  49  So.  S65,  cited  in  note  in 
11  L.  R.  A..  N.  S„  745. 

Plaintiff,  a  street  car  passenger,  signaled 
defendant's  servants  to  stop  the  car  on 
which  he  was  riding  at  a  point  near  his 
home,  but  the  car  was  not  stopped  there 
or  at  the  next  street  crossing,  a  point 
equally  near  plaintiff's  home,  but  pjaintiff 
was  taken  to  the  end  of  the  line  and  then 
compelled  to  walk  back.  There  was  also 
evidence  indicating  an  aggravation  of  the 
wrong  by  mistreatment  on  the  part  of 
defendant's  employees.  Held,  that  a  ver- 
dict awardin<{  plaintiff  $1,000  damages 
was  not  excessive.  North  Alabama  Tract. 
Co.  V.  Daniel,  3  Ala.  App.  438,  57  So, 
130,  cited  in  note  in  41  L.  R.  A.,  N.  S.. 
746. 

Failure  to  Notify  of  PIac«  to  Change 
Cars. — Where  a  passenger,  as  a  result  of 
the  carrier's  failure  to  notify  her  where 
to  change  cars,  was  deflected  in  her  jour- 
ney and  cotnpelled  to  bear  added  travel 
and  sojourn  in  hotels,  resulting  in  annoy- 
ance,  illness,  anxiety,  and  some  expense, 
a  recovery  of  $500  was  not  excessive. 
Central  of  Georgia  Ry.  Co.  v.  Ashley,  48 
So.  981,  159  Ala.  145. 

Verdict  Held  Excewive.— $1,750  dam- 
ages was  excessive  recovery  for  a  street 
car  company's  failure  to  permit  him  to 
alight  at  his  destination,  and  for  indigni- 
ties inflicted  by  employees,  though  he  had 
to  walk  half  a  mile,  and  had  been  sick, 
and  was  made  nervous,  and  was  insulted 
by  the  employees,  where  he  suffered  no 
serious  or  permanent  injjries  and  had 
habitually  taunted  the  motorman  on 
former  trips.  North  Alabama  Traction 
Co.  V.  Daniel,  48  So.  50,  158  Ala.  414, 
cited   in   note   in   41   L.   R.   A.,   N.   S.,  746. 

A  verdict  of  $150  to  a  man  of  thirty- 


two,  in  robust  health,  who  did  not  lose 
any  part  of  his  wages  thereby,  who,  be- 
cause of  defendant's  failure  to  inform 
him  of  the  stopping  place  nearest  his  des- 
tination, was  obliged  to  walk  four  miles 
instead  of  one  to  his  placa  of  work,  car- 
rying a  bag  of  tools  on  a  warm  day,  and 
was  thereby  fatigued,  annoyed,  and  in- 
convenienced, was  excessive.  Louisville, 
etc.,  R.  Co.  V.  Sanders  (Ala.  App.),  61  So. 

483. 

§  175.  TriaL 

§   17S    (1)    QueBtioM  for  Jury. 

Sufficiency  of  Time  for  Taking  up 
Tickets Evidence  in  an  action  by  a  pas- 
senger for  being  carried  by  her  destina- 
tion held  to  make  the  question  whether 
the  conductor  had  had  a  reasonable  time 
after  leaving  the  station  in  which  to  take 
up  tickets  a  question  for  the  jury.  Louis- 
ville, etc,  R.  Co.  V.   Scale,  160  Ala.  584, 

49    So.    333. 

Authority  of  Agent  of  One  Compaajr  to 
Sell  Ticket  for  'Another  Company. — 
Where  a  railroad  ticket  sold  by  the  agent 

of  one  company  was  recognized  as  valid 
for  passage  to  some  extent  over  the  road 
of  another  company,  the  authority  of  the 
agent  to  sell  the  ticket  is  a  question  for 
(he  jury.  Alabama  City,  G.  &  A.  Ry,  Co. 
V.   Brady,  49  So.  351,  160  Ala.  615. 

Negligence. — Plaintiff,  a  passenger,  on 
giving  her  ticket  to  the  conductor,  told 
him  that  she  desired  to  alight  at  A.  and 
that  she  was  not  acquainted  with  the  sta-, 
lions  along  the  road.  Thereafter  defend- 
ant's flagman  asked  plaintiff  where  she 
was  going,  told  her  that  the  car  she  was 
on  did  not  go  to  A.,  and  directed  her  at 
a  junction  to  go  into  another  car,  which 
proved  to  be  the  wrong  car,  and  plaintiff 
was  compelled  to  leave  the  train  and 
await  another^  the  right  car  having  left. 
Held,  that  whether  defendant  was  negli- 
gent was  for  the  jury.  Southern  Ry.  Co. 
V.  Wooley.  48  So.  369.  158  Ala.  447. 

GroBS  Negligence. — In  an  action  against 
a  street  railway  company  for  damages 
for  carrying  a  passenger  beyond  her  sta- 
tion, evidence  hcjd  to  present  a  question 
for  the  jury  whether  the  conductor  was 
guilty  of  such  gross  negligence  in  failing 
to  slop  that  punitive  damages  might  be 
awarded.       Birmingham     Ry.,     Light     & 
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Power  Co.  v.  Arnold  (Ala.  App.),  60  So. 
988;  Birmingham  R.,  etc.,  Co.  *.  Nolan, 
134  Ala.  330,  32  So.  715.   716. 

Wantonness.— Plaintiff,  a  passenger,  on 
giving  her  ticket  to  the  conductor,  told 
him  that  she  desired  to  alight  at  A.  and 
that  she  was  not  acquainted  with  the  sta- 
tions along  the  road.  Thereafter  defend- 
ant's flagman  asked  plaintiff  where  she 
was  going,  told  her  that  the  car  she  was 
on  did  not  go  to  A.,  and  directed  her  at 
a  junction  to  go  into  another  car,  which 
proved  to  be  the  wrong  car,  and  plaintiff 
was  compelled  to  leave  the  train  and 
await  another;  the  right  car  having  left. 
Held,  that  if  the  flagman  knew  that  the 
car  occupied  by  plaintiff  was  the  proper 
car  to  convey  her  to  her  destination,  and 
that  the  other  was  the  wrong  car,  and 
realized  that  his  action  would  probably 
result  in  inconvenience  and  injury  to 
plaintiff,  wantonness  might  be  fairly  at- 
tributed to  him,  a  purpose  to  injure  not 
being  an  ingredient  of  wantonness,  and 
the  question  of  wantonness  was  for  the 
jiiry.  Southerrf  R.  Co.  v.  Wooley,  158 
Ala.  447,  48  So.  369. 
§    ITS    (S)    Instructions. 

Carrying  Passenger  Beyond  Destina- 
tion. — In  an  action  by  a  passenger  to 
recover  damages  for  injuries  by  being 
carried  beyond  her  station,  where  the  com 
plaint  alleged  that  plaintiff  was  "com 
pelled  to  get  off"  the  train,  it  was  propei 
to  refuse  a  charge  that  there  could  be  n< 
recovery  unless  force  was  used  by  the 
conductor  in  getting  her  off.  Alabama 
G.  S.  R.  Co.  *.  Sellers,  93  Ala.  9,  9  So, 
375. 

In  an  action  against  a  carrier  for  fail- 
ure to  discharge  plaintiff  at  his  destina- 
tion, instructions  that,  if  plaintiff  left  the 
car  at  the  barn  and  started  to  walk  home, 
he  then  ceased  to  be  a  passenger,  and  de- 
fendant owed  him  no  further  duty,  and 
that  plaintiff  ceased  to  be  a  passengei 
when  he  got  on  the  sidewalk,  whether  he 
left  the  car  voluntarily  or  not,  were  prop- 
erly refused;  it  being  immaterial  to  the 
question  whether  defendant  committed  z 
breach  of  duty  in  failing  to  discharge 
plaintiff  at  his  destination,  and  in  wrong- 
fully putting  him  off  at  another  place. 
North  Alabama  Tract.  Co.  v.  Daniel,  3 
Ala.   App.   428,   57   So.   120. 


.  an  action  for  injuries,  to  a  street  car 
passenger  for  failure  and  refusal  of  de- 
fendant's servants  to  stop  the  car  to  al- 
low plaintiff  to  get  off  at  his  destination 
and  wrongfully  allowing  him  to  alight 
at  a  different  and  distant  place,  an  in- 
struction that  defendant  could  not  take 
advantage  of  its  own  wrong  by  inducing 
a  passenger  by  misrepresentations  to 
alight,  and  then  declare  a  severance  of 
his  relations  with  him  as  a  passenger  in 
order  to  avoid  liability,  did  not  consti- 
tute reversible  error.  North  Alabama 
Tract.  Co.  V.  Daniel,  3  Ala.  App.  428,  57 
So.   130. 

A  charge,  in  a  passenger's  action  for 
damages  for  being  carried  beyond  her 
station,  that  the  jury  must  find  that  de- 
fendant negligently  failed  to  stop  long 
enough  for  plaintiff  to  get  off  in  safety, 
though  not  as  comprehensive  as  it  might 
have  been,  was  not  erroneous.  Louis- 
ville, etc.,  R.  Co.  V.  Cornelius  (Ala.),  62 
So.  710. 

In  an  action  against  a  carrier  for  carry- 
ing a  passenger  past  her  destination,  the 
court  properly  refused  to  charge  that  if 
plaintiff,  after  being  carried  past  her  sta- 
tion, got  off  the  train  voluniariiy,  and 
was  not  put  off  by  defendant's  agents  or 
servants,  or  some  of  them,  the  jury  must 
bring  in  a  verdict  for  defendant.  Louis- 
ville, etc.,  R.  Co.  V.  Scale,  160  Ala.  584, 
49  So.  323. 

Claim  for  Refusal  to  Back  Train  to 
Stopping  Place — Efforts  to  Stop  TraitL 
—Where  the  claim  for  damages  is  for 
refusing  to  move  a  trairi  back  to  the  stop- 
ping place,  obliging  plaintiff  to  alight  in 
a  rain,  and  not  for  running  beyond,  it  is 
proper  to  refuse  to  charge  that,  in  de- 
termining whether  defendant  was  negli- 
gent, the  jury  may  take  into  considera- 
tion the  character  of  the  train,  and  the 
efforts  made  to  stop  it  at  the  proper  place 
in  the  first  instance.  Alabama  G.  S.  R. 
Co.  V.  Sellers.  B3  Ala.  9,  9  So.  375. 

Charge  on  Directing  Passenger  to 
Wrong  Car. — In  an  action  against  a  rail- 
road for  damages  sustained  by  a  passen- 
ger by  reason  of  having  gotten  onto  the 
wrong  car,  the  complaint  alleged  that  de- 
fendant's "conductor  or  flagman"  directed 
plaintiff  to  the  wrong  car.  Plaintiff's  evi- 
dence   showed    that    both    the    conductor 
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and  flagman  separately  and  at  different 
times  gave  plaintiff  the  direction  com- 
plained of.  Defendant's  flagman  testified 
that  he  gave  plaintiff  no  such  direction, 
and  had  nothing  to  do  therewith.  The 
conductor  was  not  examined,  and  hence 
plaintiff's  testimony  as  to  what  he  told 
her  was  uncontroverted.  Held,  that  a 
charge  that  plaintiff  could  not  recovei 
unless  defendant's  "conductor  and  flag- 
man" told  plaintiff  to  ijel  on  the  wrong 
car  was  erroneous  and  prejudicial.  Rob- 
ertson V.  Louisville  &  N.  R.  Co.,  37  So. 
B31,  14S  Ala.  216. 

(D)    PERSONAL   INJURIES. 
§  170.  Care  Required  and  Liability  of  Car- 
rier in  General. 

As  to  instructions,  see  post,  "Degree  of 
Care  Required  in  General,"  g  211  (2). 
9  17a  (1)  Care  Required  in  General. 

See,  also,  post,  "Number  and  Efficiency 
of  Employees,"  g  179  (5). 

A  carrier  must  exercise  the  highest  de- 
gree of  care  in  the  carriage  of  passengers. 
Louisville  &  N.  R.  Co.  v.  Dilburn  (Ala.), 
59  So.  438;  Louisville,  etc.,  R.  Co.  v.  Mul- 
der, 149  Ala.  676,  42  So.  743;  Birmingham 
R.,  etc.,  Co.  V.  Sawyer,  156  Ala.  199,  47  So. 
67;  Montgomery,  etc.,  R.  Co.  v.  Mallette, 
92  Ala.  aOB,  9  So,  363;  Alabama,  etc..  R. 
Co.  V.  Hill,  93  Ala.  514,  9  So.  732;  Rich- 
mond, etc.,  R.  Co.  V.  Greenwood,  99  Ala. 

GOl,    14    So.   495,   500. 

It  is  a  carrier's  duty  to  use  a  very  high 
degree  of  care  to  safely  transport  its 
passengers,  doing  all  that  human  care, 
vigilance,  and  foresight  can  reasonably 
do,  in  view  of  the  character  and  mode  of 
conveyance  adopted,  consistent  with  the 
practical  operation  of  its  cars.  Southern 
Ry.  Co.  V.  Cunningham,  44  So.  658,  152 
Ala.    147. 

A  carrier's  obligation  is  to  carry  his 
passenger  safeiy  and  properly  and  to  treat 
him  respectfully.  Culberson  v.  Empire 
Coal    Co..   47    So.   237,   156  Ala.   416. 

A  carrier  owes  the  duty  to  a  passenger 
to  provide  a  safe  place  for  him  to  ride,  to 
see  that  he  is  treated  with  respect  by  its 
servants,  and  not  to  expose  him  to  un- 
necessary peril.  Carleton  v.  Central  of 
Georgia  Ry.  Cu.,  46  So.  495.  ISS  Ala.  326. 

Highest  Degree  of  Care  Used  by  Per- 
sons in  That  Biuinesa.— The  relationship 


between  a  carrier  and  passenger  calls  for 
the  exercise  by  the  carrier  of  the  highest 
degree  of  care,  skill,  and  diligence  known 
to  persons  ei:  gaged  in  that  business. 
Alabama,  etc..  R.  Co.  v.  Robinson  (Ala.), 
62  So.  813;  Louisville,  etc.,  R.  Co.  v.  Glas- 
gow  (AJa.),  60  So.   103. 

There  is  no  error  in  a  charge  that  "the 
law  requires  the  highest  degree  of  care 
and  diligence  and  skill,  by  those  engaged 
in  the  carriage  of  passengers  by  railroads, 
known  to  careful,  diligent,  and  skillful 
persons  engaged  in  such  business." 
Montgomery  &  E.  Ry.  Co.  v.  Mallette,  92 
Ala.  209,  e  So.  363. 

In  an  action  for  injuries  to  a  passenger 
while  in  a  Pullman  car,  caused  by  a  table 
handled  by  a  porter  fajling  on  her  hand, 
a  charge  that  the  railroad  company  owed 
to  its  passengers  the  duty  to  exercise  the 
highest  degree  of  care,  skill,  and  diligence 
known  to  skillful  and  diligent  persons  in 
like  business  was  not  err;)neous.  Louis- 
ville &  N.  R.  Co.  V.  Church,  46  So.  45T, 
155  Ala.  329. 

"Highest  Degree  of  Care"  Defined.— 
Though  carriers  of  passengers  are  bound 
in  respect  to  their  duty  to  carry  safely 
to  exercise  the  highest  degree  of  care, 
skill,  and  diligence,  and  are  liable  for  the 
slightest  degtee  of  negligence  proxi- 
mately resulting  in  injury,  the  term  "high- 
est degree  of  care"  is  a  relative  one  and 
means  the  highest  degree  required  by 
law  in  any  case  where  human  safety  is 
at  stake,  and  the  highest  degree  known  to 
usage  and  practice  of  very  careful,  skill- 
ful, and  diligent  persons  engaged  in  the 
same  business  by  similar  means  of  agen- 
cies, but  does  not  mean  that  every  "pos- 
sible or  conceivable"  act  of  care  precau- 
tion which  might  increase  or  even  assure 
the  safety  of  a  passenger  must  be  taken, 
only  such  as  are  practicable  under  the 
circumstances,  viz,  reasonably  consistent 
with, the  practicable  operation  of  the  car- 
rier's business,  being  required.  Birming- 
ham R.,  etc.,  Co.  *.  Barret;  (Ala,),  60  So. 

363. 

'Strict  Diligence." — An  instruction  that 
the  law  requires  "strict  diligence"  on  the 
part  of  the  carriers  of  passengers  is 
proper,     Alabama   G.   S.    R,    Co.  v.    Hill, 

;  Ala,   514,   9  So.  722. 

Duty  as  to  Safety  Not  Absolute.— The 
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law  does  not  impose  on  carriers  the  duty 
of  absolutely  warranting  the  safety  of 
passengers,  and  for  casualties  against 
which  human  sagacity  can  not  provide, 
nor  the  utmost  prudence  prevent,  a  car- 
rier is  not  liable.  Irwin  v.  Louisville  & 
N.  R.  Co.,  50  So.  63,  181  Ala.  489.  See, 
also,  Culberson  v.  Empire  Coal  Co.,  156 
Ala.   416,  47   So.  337. 

Not  Highnt  Degree  of  Care  Known  to 
Human  Skill.— An  instruction  that  it  was 
the  duty  of  defendant  carrier  to  exercise 
the  highest  degree  of  care  known  to 
human  skill  and  foresight  in  the  carriage 
of  passengers,  and  it  was  liable  for  the 
slightest  degree  of  negligence,  was  erro- 
neous as  requiring  too  high  a  degree  of 
care.  Birmingham  R.,  etc.,  Co.  v.  Bar- 
rett, i  Ala.  App.  347.  53  So.  760;  S.  C. 
60  So.  263. 

Duty  to  Protect  front  Violence  and 
Instilts. — A  carrier  must  carry  passengers 
safely,  and  conserve  by  every  reasonable 
means  their  safety  throughout  the  jour- 
ney, and  protect  them  from  insult  or  per- 
sonal violence.  Alabama  City,  G.  &  A. 
Ry.  Co.  V.  Sampley,  53  So.  142,  169  Ala. 
373,  cited  in  note  in  32  L.  R.  A.,  N.  S., 
1208. 

A  carrier  is  obliged  to  protect  its  pas- 
sengers from  violence  and  insults,  from 
whatever  source,  and,  though  it  is  not  an 
insurer  of  its  passenger's  safety  against 
every  possible  danger,  it  is  bound  to  use 
all  such  reasonable  precautions  as  human 
judgment  is  capable  of  to  make  the  pas- 
senger's journey  safe  and  comfortable. 
Culberson  v.  Empire  Coal  Co.,  156  Ala. 
416,  47  So.  337.  See,  to  same  effect,  Birm- 
ingham R.,  etc.,  Co.  V.  Glenn  (Ala,),  60 
So.  111. 

Dnntion  of  Duty. — The  duty  of  a  car- 
rier to  protect  its  passengers  is  not  con- 
fined to  the  carrier's  vehicle  but  extends 
during  the  eniire  continuance  of  the  re- 
lation. Nashville,  etc.,  Railway  v.  Crosby 
(Ala.),  62  So.  889. 

Duty  aa  Affected  by  Nature  of  Vehicle 
UKd. — A  carrier  of  passengers  is  bound 
to  exercise  the  highest  degree  of  care  to 
avoid  injury  to  those  whom  he  under- 
takes to  carry  as  passengers,  and  for  in- 
juries resulting  from  a  failure  of  duty  in 
this  regard  the  carrier  is  liable;  and  this 
rule  applies  without  regard  to  the  vehicle 


used  for  conveyance.  Southern  Ry.  Co. 
V.  Crowder,  30  So.  593.  130  .Ala.  356.  Sec, 
also,  post,  "Liability  as  to  Passengers  on 
Freight   or   Mixed   Trains,"   §   176   (4). 

§    176    <S)    Liability    of    Street    Railroad 
Companies. 

"It  can  not  be  doubted  that  street  rail- 
way companies,  as  common  carriers  of 
passengers  for  hire,  are  under  the  duty 
of  exercising  the  highest  degree  of  dili- 
gence and  care  in  conserving  the  safety 
of  their  passengers,  and  are  responsible 
for  the  slightest  neglect."  Montgomery 
St.  Railway  v.  Mason,  133  Ala.  508,  33  So. 

361. 

The  court  instructed  that,  if  the  car  was 
suddenly  jerked  forward  when  plaintiff 
was  alighting,  she  could  recover,  unless 
guilty  of  negligence  proximately  contrib- 
uting to  her  injury.  On  objection  the 
court  modified  the  charge,  to  the  effect 
that  the  defendant  did  not  owe  plaintiff 
the  absolute  duty  to  deliver  her  safely; 
that  they  were  not  insurers — absolute  in- 
surers—of the  safety  of  passengers;  but 
that  they  owed  to  the  passenger  the 
highest  degree  of  care  in  delivering  him 
safely.  Held  that,  as  modified,  the  in- 
struction was  correct.  Birmingham  Ry., 
Light  &  Power  Co.  v.  King,  43  So.  613, 
140  Ala.   504. 

There  is  no  error  in  giving  a  charge 
that  it  is  the  duty  of  a  street  car  com- 
pany as  a  common  carrier  of  passengers 
to  use  such  care,  skill,  and  diligence  to- 
ward passengers  as  a  careful  and  prudent 
person  engaged  in  that  business  would 
exercise.  Alabama  City,  G.  &  A.  Ry.  Co. 
V.  Bates,  46  So.  776,  1S5  Ala.  347. 

§  176  <3)  Liability  as  to  Paaaenfcer  in  Sta- 
tion. 
The  degree  of  care  required  of  a  car- 
rier in  protecting  its  passengers  varies 
according  to  time  and  place;  a  high  de- 
gree of  care  being  required  while  the  pas- 
senger is  on  the  carrier's  vehicle,  and 
only  ordinary  care  while  the  passenger  is 
waiting  at  the  carrier's  station.  Nash- 
ville, etc.,   Railway  v.   Crosby    (Ala),  63 

So.   889. 

§   176  <1)   Liability  as  to  Passengers  on 
Freight  or   Mixed  Trains. 

A  railway  company,  admitting  a  passer^r 
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into  a  caboose  attached  to  a  freight  train, 
incurs  the  same  liability  for  his  safety 
as  though  he  had  taken  passage  on  a 
regular  passenger  train.  Southern  R.  Co. 
V.  Burgess,  1*3  Ala.  364,  43  So.  35. 

"Ii  is  neither  expeeled  nor  required 
that  a  passenp-er  upon  a  freight  train  shall 
be  provided  wiih  all  the  comforts  and 
conveniences  which  are  usuajly  afforded 
passengers  on  a  regular  passenger  train; 
hut  there  is,  t.n  that  account,  no  diminu- 
tion in  the  obligation  of  those  in  charge 
of  the  freight  train  to  convey  its  pas- 
sengers with  becoming  and  all  necessary 
care,  and  lo  deliver  them  safely  at  or  con- 
veniently near  their  respe';tive  places  of 
destination.  It  is  the  duty  of  a  railroad 
company  engaged  in  the  transportation 
of  passengers,  whether  by  freight  or  pas- 
sengers trains,  to  so  run  and  manage  its 
trains,  and  to  so  handle  its  passengers, 
that  no  one  shall  be  injured  by  its  own 
negligence.  Nothing  ruled  in  the  case  of 
Southern  R.  Co.  *.  Crowder,  130  Ala.  258, 
30  So.  592,  is  contrary  to  the  doctrine 
above  stated,  but  that  case  supports  it." 
Southern  R.  Co.  v.  Burgess.  143  Ala.  364. 

43   So.    35,    36. 

Persons  taking  passage 
train  by  permission  of  the 
tier  assume  no  risks  from  the  lack  of 
proper  care  on  the  part  of  the  carrier 
nor  does  the  fact  that  such  train  is  com 
posed  mainjy  of  freight  cars  lessen  thi 
degree  of  care  resting  upon  the  carrier 
which  requires  of  it  all  care  available  for 
the  passenger's  safety  consistent  with  the 
practical  operation  of  said  train.  South- 
ern Ry,  Co.  V.  Crowder,  30  So.  592,  13( 
Ala.  256. 

An  instruction,  in  an  action  for  injuries 
to  a  passenger  on  a  freight  train,  that  a 
carrier  owes  to  its  passengers  the  duty 
to  exercise  the  highest  degree  of  diligence 
known  to  diligent  persons  engaged  in 
like  business,  does  not  require  too  high  a 
degree  of  care  in  the  carriage  of  passen- 
gers on  freight  trains.  Southern  R.  Co. 
V.   Burgess,  143  Ala.  364,    18  So.  35. 

Waiver  of  Precautions  Inconsistent  with 
Ordinary  Use  of  Train. — When  a  passen- 
ger chooses  to  be  transported  on  a  train, 
not  adapted  to  passenger  service,  such 
as  a  freight  or  a  logging  train,  while  he 
does  not  waive  the  carrier's  duty  of  due 


with  respect  to  his  safety,  he  does 
waive  all  precaution,  whether  in  equip- 
:  or  operation,  which  are  inconsistent 
with  the  ordinary  use  and  conduct  of  such 
ain,  and  assumes  the  risk  of  injury 
from  accident  incident  to  such  train  when 
'quipped  and  operated  in  the  usual  way. 
Lawrence  v.  Kaul  Lumber  Co.,  55  So.  Ill, 
171  AJa.  300. 

§  176  <S)  Care  Required  as  to  Passengers 

Riding   in   Places   Not   Designed   for 

Them. 

The   fact   that  a   passenger   on   a   street 

car   assumes    n    dangerous   position    does 

not  alter  his  character  as  a  passenger,  or 

alter  the  degree  of  care  that  the  carrier 

owes  to  him.     Birmingham   Ry.,   Light  & 

Power  Co.  v.  Bynum.  36  So,  736,  139  Ala. 

389, 

§  176  (6)  Care  as  to  Passengers  Who  Do 
Not  Pay  Fare. 
See  ante,  "Payment  of  Fare,"  S  153. 
§  176  (7)  Liability  of  Carrier  Not  a  Com- 
mon Carrier  of  Passengers. 
A  carrier  which  is  not  a  common  car- 
rier of  passengers    is  liable  to  a  passenger 
for    injury    proximately    caused     by      its 
simple      negligence.       Lawrence    v.     Kaul 
Lumber  Co.,  171  Ala.  300,  65  So.  111. 
§  177.  Care  as  to  Persons  under  Disability. 
A    carrier,    knowingly    accepting    as    a 
passenger   a   person   physically   unable   to 
take  care  of  herself,   must   render   to   her 
such   speciaj   assistance  as   her  condition 
requires,  so  that  she  may  be  safely  trans- 
ported,    Williams  v.  Louisville  &  N.  R. 
Co.,  43  So.  576,  150  Ala.  334,  10  L.  R.  A., 

N.  S..  413. 

Intoxicated  Passenger.— The  fact  that 
a  passenger  has  by  intoxication  volunta- 
rily deprived  himself  of  the  ability  to  ex- 
ercise ordinary  care  does  not  furnish  any 
excuse  for  the  conductor  to  force  him 
from  a  place  of  safety  in  the  train  to  one 
where  it  will  require  extraordinary  care 
to  avoid  injury,  and  when  the  intoxica-. 
tion  is  apparent  to  the  conductor  it  calls 
for  extra  precaution  on  his  part.  Cen- 
traJ  of  Georgia  Ry.  Co.  v.  Carleton,  51 
So,  37,  163  Ala.  62. 

Care  Required  after  Destinatioii 
Reached. — Where  an  intoxicated  passen- 
ger so  demeans  himself  as  to  justify  his 
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ejection,  and  on  reaching  his  destination 
in  the  nighttime  leaves  the  train,  and  his 
body  is  found  on  the  track  under  such 
circumstances  as  to  show  injury  by  an- 
other train  wliich  passed  during  the  night, 
the  railroad  company  is  not  liable,  it  be- 
ing under  no  obligation  to  guard  the 
passenger  through  the  night.  Nash  v. 
Southern  Ry.  Co..  33  So.  932,  136  Ala. 
177,  cited  in  note  in  8  L.  R.  A.,  N.  S.,  298, 
§  178.  Persona  to  Whom  Carrier  Is  Liable. 
See,  also,  ante,  "Who  Are  Passengers," 

§    191. 

Assault  on  Person  Not  a  PaBsenger.— 
A  carrier  is  not  liable  for  an  assault  com- 
mitted by  its  servant  or  agent  on  a  per- 
son not  a  passenger,  and  having  no  re- 
lation with  the  carrier,  n')r  in  any  way 
encroaching  on  its  rights,  unless  com- 
mitted by  its  authority  and  under  its  di- 
rection. Birmingham  Ry.  &  Electric  Co. 
V.  Mason,  34   So.  207,  137  Ala.  348. 

Passenger  Acting  as  Brakeman. — A  rail- 
road is  not  liable  for  injuries  to  a  pas- 
senger while  acting  as  brakeman,  under 
the  orders  of  the  conductor,  whom  he 
was  under  no  obligation  to  obey,  and  by 
whom  he  was  not  employed  for  that  pur- 
pose. Georgi?  Pac.  Ry.  Co.  v,  Propst, 
83  Ala.  518,  3  So.  764. 

Trespasser.— A  carrier  owes  only  the 
duty  not  to  injure  wantonly  a  trespasser 
on  its  cars.     BroyJes  v.  Central,  etc.,  R. 

Co.,   166  Ala.   616,   52   So.    81. 

One  going  iin  a  passenger  train  to  col- 
lect a  debt  from  a  passenger  is  a  tres- 
passer, so  that  Ihe  railroad  company  is 
only  bound  not  to  wantonly  or  willfully 
injure  him,  or  to  negligently  do  so  after 
discovering  his  peril.  McElvane  v.  Cen- 
tral of  Georgia  Ry.  Co.,  5-1  So.  489,  170 
Ala.  535,  cite.i  in  note  in  37  L.  R.  A..  N. 
S.,  419. 

Where  inteslate  ai  the  time  of  his  in- 
jury had  obtained  permission  to  ride  on 
a  local  freight  train  by  falsely  repre- 
senting to  the  conductor  lh.it  he  was  rid- 
ing on  an  employer's  pass,  he  was  a  tres- 
passer, and  no'  a  passenger,  as  to  whom 
the  carrier  was  only  liable  for  willful  or 
wanton  injury.  Neyman  v.  Alabama 
Great  Southern  R.  Co.,  172  Ala.  606,  S5 
So.  509. 

But  for  injuries  to  a  licensee  or  tres- 
passer a  carritr  which  is  no 


carrier  of  passengers  is  liable  only  for 
wanton  negligence,  or  willful  wrong,  in- 
cluding its  failure  to  exercise  due  care  to 
avert  injury  after  the  danger  is  apparent. 
Lawrence  v.  Kaul  Lumber  Co.,  171  Ala. 

300,    55    So.    111. 

§    179.   Acts   or    OmissionB    of    Carrier's 

Employees. 
§  17B  (1)  Who  Are  Employees. 

Employee  Hot  Connected  with. the  Car- 
riage of  Passengers.— The  protection 
which  a  carrier  owes  to  its  passengers 
does  not  make  it  liable  for  an  injury  in- 
flicted by  one  to  whom  it  had  not  in- 
trusted the  performance  of  any  duty  con- 
nected with  tbe  carriage  or  protection  of 
the  passengers,  unless  the  carrier  or  an 
employee  charged  with  such  a  duty  could 
reasonably  have  anticipate!  that  a  pas- 
senger would  be  subjected  to  injury,  or 
was  at  fault  in  some  respe.;!  in  failing  to 
prevent  it.  Alabama,  etc.,  R.  Co.  v.  Poun- 
cey  (Ala.  App.),  61  So.  601. 

Employee  under  Contract  Not  to  Drink 
Whiskey  While  in  Carrier's  "Employ."— 
In  an  action  against  a  railroad  company 
for  personal  injuries  to  a  passenger,  the 
evidence  showed  that  the  engineer 
through  whose  negligence  the  accident 
occurred  was  under  contract  not  to  go 
into  a  saloon,  or  drink  whiskey,  while  in 
defendant's  "employ."  Held,  that  he  was 
in  such  employ  during  the  interval  from 
his  arrival  at  a  terminus  of  the  road  on 
one  day  until  his  departure  therefrom  on 
the  next  day.  Kansas  City,  M.  &  B.  R. 
Co.  V.  Phillips,  13  So.  65,  98  Ala.  159. 
§  179  (B>  For  What  Acta  of  Employee 
Carrier  Liable  in  General. 

A  common  carrier  is  liable  to  any  one 
sustaining  the  relation  of  passenger  to 
it  for  an  injury  resulting  from  any  act  of 
its  servants  or  employees,  whether  willful 
and  malicious  or  not.  and  even  though 
such  act  is  not  done  in  the  course  or  within 
the  scope  of  the  servant's  or  agent's  em- 
ployment; the  rule  that  the  master  is 
not  liable  for  injury  resulting  from  the 
willful  and  m.alicious  acts  of  his  agent, 
not  done  within  the  scope  of  his  em- 
ployment, not  being  applicable  when  the 
injury  is  inflicted  upon  a  passenger  by 
the  carrier's  agent  or  servant.  Birming- 
ham Ry.  &  Electric  Co.  v.  Baird,  30  So. 
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in  note  in  40  L.  R.  A..  N.  S.,  1007.  1051, 

1056.  1068,  1073,  1077,  1083.  But  see  post, 

catchline,  "Accidental  Act  Not  Incidental 
to  Employment." 


Wher 


its 


the  performance  of  its  duty  to  carry  a 
passenger  safely  and  properly,  and  to 
treat  him  respectfully,  it  is  responsible 
for  the  manner  in  which  the  servants  exe- 
cute the  trust.  Culberson  v.  Empire  Coal 
Co.,  156  Ala.  416,  47  So.  337,  cited  in  note 
in  40  L.   R.  A.,  N.  S.,  1076. 

Liability  Based  on  Breach  of  Absolute 
Duty. — When  a  passen^r  is  disturbed 
by  a  servant  of  a  carrier  engaged  in  some 
service,  the  carrier's  liability  is  bottomed 
not  on  the  theory  of  negligence  but  rather 
upon  the  breach  of  an  absolute  duty. 
Nashville,  etc..  Railway  v.  Crosby  (Ala.), 
62  So.  889. 

Negligence.  —  Though  the  obligation 
of  a  carrier  is  not  Ihal  of  an  insurer,  it 
must  exercise  the  highest  degree  of  care, 
and  is  bound  to  protect  its  passengers 
from  the  negligence  of  its  employees. 
Louisville  &  N.  R.  Co.  v.  Mulder,  42  So. 
742,  149  Ala.  676. 

In  an  action  for  injuries  to  a  passenger, 
a  charge  that,  unless  the  jury  believe  from 
the  evidence  that  defendant's  servant  or 
agent  was  guilty  of  negligence,  they  must 
find  for  defendant,  was.  proper.  Sweet 
V.  Birmingham  Ry.  &  Electric  Co.,  39 
So.  767,  145  Ala.  667. 

RequeBting  Paasenger  to  Go  on  Plat- 
form.—The  act  of  the  conductor  in  re- 
questing a  passenger  to  go  on  the  plat- 
form of  a  coach  because  of  the  crowded 
condition  of  the  coach  is  an  act  done  in 
managing  the  train.  Central  of  Georgia 
Ry.  Co.  V.  Brown.  SI  So.  565,  165  Ala. 
493,  cited  in  note  in  29  L.  R.  A.,  N.  S., 
326. 

Granting  PertnisBion  to  Passenger  to 
Leave  Train  Temporarily. — A  conductor 
is  the  representative  of  the  carrier  in 
charge  of  a  train,  and  controls  the  opera- 
tion thereof,  and  he  acts  within  the  scope 
of  his  power  if,  while  stopping  at  a 
place  at  which  it  is  not  customary  to 
receive  passengers,  he  grants  a  permis- 
sion to  a  passenger  to  temporarily  leave 
the  train.  Birmingham  R.,  etc.,  Co,  v. 
Jung,   161   Ala.  461,   49  So.  434,  cited  in 
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notes  in  22  L.  R.  A.,  N.  S.,  758,  30  L.  R. 
A.,  N.  S.,  271. 

Failure  to  Prevent  Trespasser  from 
Leaving  Moving  Train. — Since  a  pas- 
senger train  conductor  did  not  have  the 
right  to  prevent  a  trespasser  boarding 
the  train  at  a  station  from  alighting  there- 
from while  it  was  moving  two  miles  an 
hour  in  leaving  the  station,  his  failure  to 
prevent  him  from  alighting  was  not 
negligence,  making  the  company  liable 
for  injuries  sustained  in  alighting.  Mc- 
Elvane  v.  Central  of  Georgia  Ry.  Co.,  5* 
So.  489,  170  Ala.  525. 

Accidental  Act  Not  Incidental  to  Em< 
ployment. — An  a  passenger  was  about  to 
enter  the  car,  one  of  the  carrier's  em- 
ployees, in  warding  a  Mow  aimed  at  him 
in  sport  by  another  employee,  accidentally 
backed  against  the  passenger,  and  pushed 
him  from  the  station  platform.  Held, 
that  the  career  was  not  liable,  the  em- 
ployees' acts  not  being  incidental  to  their 
employment.  Goodloe  v.  Memphis  &  C. 
R.  Co.,  107  All.  233.  18  So.  166,  29  L.  R. 
A.  729.  cited  in  notes  in  3  L.  R.  A.,  N. 
S.,  605,  23  L.  R.  A.,  N.  S.,  1059,  40  L.  R. 
A.,   N.  S.,   1007.   1008,   1049,  1072. 

"What  these  parties  did  to  cause  plain- 
tiff's injury  was  not  in  the  line  of  their 
respective  engr.gements,  or  that  of  either 
of  them,  to  their  employer;  it  was  not 
fairly  incidental  to  their  employment;  it 
was  not  done  in  pursuance  of  an  express 
or  implied  authority  from  the  master  to 
do  it;  it  was  the  result  of  the  conduct  ol 
these  employees  who,  in  the  commission 
of  the  injurious  act,  however  innocently 
done,  had  stepped  aside  from  the  pur- 
poses of  the  agency  committed  to  them, 
and  inflicted  an  independent  wrong  on 
the  plaintiff;  and  they,  if  anybody,  and 
not  the  defendant  company,  are  liable  for 
it."  Goodloe  v.  Memphis,  etc.,  R.  Co., 
107  Ala.  333.  18  So.  168,  167.  But  see, 
Birmingham  R.,  etc.,  Co.  v.  Baird,  130  Ala. 
334,  30  So.  456,  54  L.  R.  A.  752.  See  notes 
in  3  L.  R.  A.,  N.  S.,  605,  33  L.  R.  A.,  N. 

S.,  1059,  40  L.  R.  A.,  N.  S.,  1007,  1008, 
1049,  1072. 

Individual  Suggestions  of  Station  Agent. 
— In  the  absence  of  a  showing  to  the 
contrary,  it  is  not  within  the  scope  of  a 
station  agent's  authority  to  suggest  to 
or  invite  passengers  leaving  trains  at  the 
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etatton  to  go  to  any  particular  hotel  not 
owned  by  the  carrier,  or  to  follow  any 
particular  route  in  reaching  such  hotel, 
unless  such  route  has  otherwise  received 
the  sanction  of  the  carrier,  though  it  may 
be  within  his  authority  lo  inform  pas- 
sengers alighting  from  trains  of  a  safe 
way  of  egress  from  the  depot  or  ap- 
proaches reascnably  near  thereto.  Ala- 
bama Great  Southern  R.  Co.  v.  Godfrey, 
4T  So.  185,  1S6  Ala.  203. 

.\  statement  of  a  station  agent,  made 
to  a  passenger  alighting  from  a  train  at 
night,  in  going  into  the  depot  to  deposit 
his  grip,  that  a  hotel  man  was  there  with 
a.  light,  and  that  if  (he  passenger  would 
hurry  he  could  catch  up  with  him, 
amounted  only  to  the  agent's  individual 
suggestion,  for  which  the  carrier  was  not 
responsible,  unless  the  route  taken  to  the 
hotel  was  wiihin  depot  grounds  or  ap- 
proaches thereto  or  was  a  passageway 
which  the  carrier  had  otherwise  expressly 
or  impliedly  invited  the  public  to  use  as 
a  means  of  ingress  or  egress  to  or  from 
its  depot  and  platforms.  Alabama,  etc.. 
R.  Co.  V.  Godfrey,  156  Ala.  202,  47  So. 
135. 

§  179  (3)  Assault  or  Personal  Violence. 
A  carrier  is  bound  to  protect  its  pas- 
sengers from  willful  and  malicious  in- 
jury by  its  servants  acting  within  the 
scope  of  their  employment.  Southern 
Ry.  Co.  V.  Wideman,  24  So.  764,  IIB  Ala. 
565,  Southern  R.  Co.  v.  Hanby  (Ala.),  62 
So.   871;    Lampkin  v.   Louisville,   etc.,   R. 

Co,,   106  Ala.   287,  17   So.   448. 

A  carrier  must  not  only  protect  its 
passenger  against  violence  and  insults 
of  co-passengers,  but  a  fortiori  agai 
the  violence  and  insults  of  its  own  se 
Ents;  and  if  this  duty  to  the  passenger  is 
not  performed,  and  a  passenger  is  as- 
saulted and  insulted  through  the  negli- 
gence or  willful  misconduct  of  the  car- 
rier's servants  the  carrier  is  liable.  Cul- 
berson V.  Empire  Coal  Co.,  156  Ala.  416, 

47   So.  237,  40  L.  R.  A..  N.   S.,   1076. 

Where  a  conductor  strikes  a  passenger, 
the  company  if  liable,  unless  it  is  done 
in  self-defense,  or  to  save  himself  from 
bodily  harm.  Birmingham  Ry.,  Light  & 
Power  Co.  *.  Mullen,  35  So.  701,  138  Ala 
614.  cited  in  notes  in  32  L.  R.  A..  N.  S. 
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1302,  33  L.  R.  A.,  N.  S.,  280,  40  L.  R.  A., 

N.  S.,  1008.  1051,  1078,  1084. 

If  the  conductor  of  a  train  assaults  a 
passenger  otherwise  than  under  a  neces- 
sity to  defend  himself  o."  a  passenger 
from  battery,  or  in  rightfully  ejecting  the 
passenger,  who,  by  his  conduct  to  other 
passengers  or  otherwise,  has  forfeited  his 
right  to  carriage,  the  carrier  is  liable. 
Birmingham    R.,    etc.,    Co.    v.    Baird,    130 

Ala.    334,    30    So.    456,    54    L.     R.    A.    752, 

cited  in  note  in  40  L.  R.  A.,  N.  S.,  1007. 

Duration  of  Duty.— A  carrier  must 
carry  passengers  safely  and  conserve  by 
every  reasonable  means  their  safety 
throughout  the  journey  and  protect  them 
from  insult  or  personal  violence  from  its 
employees,  and  such  duty  continues  until 
the  passengei'  is  safely  landed  at  his 
destination.  Alabama,  etc.,  R.  Co.  v. 
Sampley,  169  Ala.  372,  53  So.  142,  cited 
in  notes  in  32  L.  R.  A.,  N.  S.,  1203,  40 
L.  R.  A.,  N.  S.,  1008,  1051,  1060,  1061, 
1071. 

Presenting  Pistol  at  Passenger.— Where 
a  motorman  while  in  charge  of  a  car  as- 
saulted a  passenger  by  pointing  a  pistol 
at  him,  and  compelling  him  to  leave  the 
car,  and  the  motorman  did  not  thereby 
undertake  to  defend  another  passenger,  or 
eject  the  passenger  because  of  his  con- 
duct towards  other  passengers,  the  car- 
rier was  liable,  unless  ihe  motorman 
acted  in  self-defense.  Birmingham  R., 
etc.,  Co.  V.  Tate  (Ala.  App.).  61  So.  32. 

A  street  railway  company,  whose  con- 
ductor assaul'ed  a  passenger  by  present- 
ing a  pistol  at  him  at  close  range,  was 
civilly  liable  unless  the  conductor  was 
free  from  fault  in  bringing  on  the  diffi- 
culty resulting  in  the  use  of  the  pistol 
and  unless  it  reasonably  appeared  to  him 
that  it  was  necessary  for  him  to  present 
the  pistol  to  protect  his  own  person  from 
a  battery  at  the  hands  of  the  passenger, 
and  hence  the  court  did  not  err  in  charg- 
ing that  the  assault  could  not  be  justi- 
fied so  as  to  relieve  the  company  from 
liability  unless  the  conductor  was  free 
from  fault  It  bringing  on  the  difficulty 
and  unless  it  appeared  to  him  reasonably 
and  not  merely  fancifully  that  it  was  rea-. 
sonably  necessary  to  assault  the  passen- 
ger in  order  to  protect  himself  or  the 
person  of  another  passenger,  and  unless 
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the  means  adopted  were  in  kind  and  de- 
gree no  more  than  was  reasonably  nec- 
essary for  such  protection.  Birmingham 
R.,   etc.,   Co.   V.    Coleman    (Ala.),   61 

890. 

Liability  for  Assault  Continued  after 
PaB»enger  Has  Left  Car.— Where  a  con 

duetor  attacked  a  passenger  before  hi 
alighted  from  the  car  and  continued  the 
assault  after  the  passenger  had  left  the 
car,  the  carrier  was  liable  not  only  for 
the  initial  asssult  but  for  the  co 
quences  fall-:)wing  therefrom  in  natural 
sequence  and  as  a  part  of  one  coi 
uous  transaction.  Alabama,  etc.,  R.  Co. 
V.  Sampley,  ini  Ala.  372,  53  So.  142,  cited 
in  notes  in  32  L.  R.  A.,  N.  S.,  1203,  40  L- 
R.  A.,  N.  S.,  lOOa,  1051,  1000,  1067,  1071. 

Aiding  Illegal  Search.-- Where  the 
servants  of  a  carrier  participated  in 
illegal  search  of  a  passenger,  the  carrier 
is  liable  for  the  assault  and  battery, 
though  the  servant  believed  the  seach  to 
be  legal.  Nashville,  etc.,  Railway  v. 
Crosby  (AJa.),  62  So.  889. 

Where  ihe  peace  officer  did  not  request 
the  servant  of  defendant  to  assist  him  in 
searching  plaintifl,  the  acts  of  the  serv- 
ant in  participating  in  the  illegal  arrest 
and  search  can  not  be  excused  upon  the 
theory  that  an  officer  may  require  as: 
ance  even  in  making  an  illegal  an 
Nashville,  etc.,  Railway  v.  Crosby  (Ala.), 
62   So.   889. 

Excuses — Wrongful  Act  of  Passenger. 
.  — A  carrier  is  not  liable  for  injuries  in- 
flicted on  a  passenger  by  a  servant  of  the 
carrier  for  another  passenger,  where  the 
injury  was  the  result  of  the  wrongful  act 
or  misconduct  of  the  passenger  injured; 
and  a  carrier  is  not  liable  for  an  assault 
made  upon  a  passenger  in  self-defense. 
Culberson  v.  Empire  Coal  Co.,  156  Ala. 
416,  47  So.  23T;  Birmingham  R.,  etc.,  Co. 
V.  Baird,  130  Ala.  334,  30  So.  456,  461. 
See  note  in  40  L.  R.  A.,  N.  S.,  1070. 

Abusing  Language  as  Justification.-^ 
Abusive  languige  or  opprobrious  epithets 
alone  are  insufficient  to  justify  the  com- 
mission of  an  assault  by  a  conductor  on 
a  passenger.  Birmingham  Ry.,  Light  & 
Power  Co.  V.  Mullen,  35  So.  701,  138  Ala. 
614;  Birmingham  R.,  etc.,  Co.  v.  Baird, 
130  Ala.  334,  30  So.  456.  54  L.  R.  A.  752. 
See  notes  in  33  L.  R.  A.,  N.  S.,  1202,  40 


L.    R.   A..    N.    S.,    1007,    1008,    1051,    1078, 

1084,   33   L.    R.   A.,   N.    S.,   280. 

Assault  Conomitted  in  Retaliation  or 
for  Revenge. — No  conductor  can  assault 
a  passenger  in  retaliation  for  an  assault 
committed  upon  him,  or  for  abusive 
words,  or  in  revenge  or  punishment  uu- 
der  any  circumstances,  without  render- 
ing the  carriei  liable  for  damages.  Birm- 
ingham Ry.  &  Electric  Co.  v.  Baird,  30 
So.  456,  130  Ala.  334.  34  L.  R.  A.  752. 
cited  in  note  in  40  L.  R.  A.,  N.  S.,  1007. 
1051,  lOSe,  1068,  1073,  1077,  1083.  See, 
also,  Southern  R.  Co.  v.  Hanby  (Ala.), 
63   So.   871. 

Belief  of  Justification  as  Excuse. — The 
fact  that  a  conductor  who  assaulted  4 
passenger  honestly  and  mistakenly  sup- 
posed that  he  was  justified  would  not  ex- 
empt the  company  from  liability,  where 
such  was  not  the  ease.  Birmingham  Ry.. 
Light  &  Power  Co.  v.  Mullen,  35  So.  701, 
138  Ala.  614,  cited  in  notes  in  33  L.  R, 
A.,  N.  S.,  1002,  40  L.  R.  A.,  N.  S.,  1008, 

1051,  1078,  1084,  33  L.  R.  A.,   N.  S.,  280. 

§  179  (4)  Abusive     and     Insitlting     Lan- 
guage. 

The  contract  of  carriage  of  female  pas- 
sengers implies  that  the  carrier  will  pro- 
tect them  against  obscenity,  immodest 
conduct,  or  wanton  approach.  Birming. 
ham  R.,  etc.,  Co.  v.  Parker,  161  Ala.  248, 
50  So.  5S,  cited  in  notes  in  32  L.  R.  A.,  N, 
S.,  1302,  40  L.  R.  A.,  N.  S.,  1008,  10S3, 
1057. 

The  carrier's  duty  to  protect  female 
passengers  from  indecent  assaults  by  its 
servants  should  not  be  frittered  away  by 
nice  questions  as  to  whether  the  servants 
were  acting  within  the  scope  of  their  au- 
thority. Birmingham  R.,  etc.,  Co.  !.■. 
Parker,  161  Ala.  848,  50  So.  55,  cited  in 
notes  in  33  L.  R.  A„  N,  S.,  1203,  40  L.  R. 

A.,   N.    S.,   1008,   1053,  1057. 

While  it  is  not  every  epithet  which  is 
abusive  or  insulting  to  a  person  to  whom 
it  is  addressed  that  will  constitute  an  ac- 
tionable injury,  when  spoken  in  the  pres- 
ence and  hearing  of  a  female  passenger, 
yet  the  speaking  of  language  which,  by 
mmon  consent  among  civilized  people, 
regarded  as  vulgar,  coarse,  immodest, 
and  offensive  to  ordinary  female  sensibil- 
or  disrespective  to  the  female  pres- 
,  will  not  be  tolerated  by  the  carrier's 
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servants  or  others,  and  if  indulged  in,  in 
the  presence  and  hearing  of  a  female  pas- 
senger, it  is  actionable.  Birmingham  K.. 
etc.,  Co.  r.  Glenn  (.Ma.),  60  So.  in. 
§  179  <S)  Number  and  EfBciency  of  Serv- 
ants. 

In  an  action  for  personal  injuries  re- 
ceived while  alighting  from  defendant's 
dummy  train,  it  was  error  to  charge  that 
defendant  was  liable  for  injuries  result- 
ing from  the  failure  of  defendant's  agents 
"to  take  all  such  precautions  to  avoid  the 
injury  as  would  be  suggested  by  the  high- 
est degree  of  care,  skill,  and  diligence, 
by  men  of  extraordinary  care,  skill,  and 
diligence  in  carrying  passengers  by 
dummy  line  railways,"  as  it  reqtiired  too 
high  a  standard  of  qualiticatioci  for  em- 
ployment on  railroads.  Gadsden  &  A.  U. 
Ry.  Co.  V-  Causler,  97  Ma.  235,  12  So. 
439. 
§  ISO.  Acts  of  Fellow  PaBSeuEers  or  Other 

Third  Persons. 
§  180  (1)  Duty  to  Protect  Paaaenger  from 
Acts  of  Fellow  Passengers. 

A  carrier  owes  to  its  passengers  the 
duty  of  protecting  them  from  violence 
and  insults  of  other  passengers,  so  far 
as  it  can  be  done  in  the  exercise  of  a  high 
degree  of  care,  and  Is  liable  for  its  own 
or  its  servant's  neglect  in  this  particular, 
when  by  exercising  proper  care  the  vio- 
lence might  have  been  foreseen  and  pre- 
vented. Montgomery  Tract.  Co.  S'.  What- 
ley,  152  Ala.  101,  44  So.  538;  Birmingham 
R.,  etc, -Co.  V.  Baird,  130  Ala.  334,  30  So, 
456,  54  L.  R.  A.  752.  See  notes  in  32  L. 
R.  A..  N.  S.,  1206,  37  L.  R.  A.,  N.  S.,  727, 
40  L.  R.  A..  N,  S.,  1007. 

Where  the  conductor  and  other  serv- 
ants on  a  train  could  have  prevented  in- 
juries to  a  passenger  from  assault  com- 
mitted by  other  passengers,  by  interfer- 
ing to  protect  him,  and  knowingly  or 
willfully  failed  to  do  so  after  knowing 
of  the  threatened  danger  to  the  passenger 
assaulted,  their  failure  to  interfere  was  a 
breach  of  duty  to  the  passenger  assaulted 
for  which  the  carrier  would  be  answer- 
able. Culberson  v.  Empire  Coal  Co.,  47 
So.  237,  156  Ala,  4ifl,  cited  in  note  in  38 
L.  R.  A.,  N.  S.,  1206. 

Duration  of  Duty. — A  carrier  must 
carry  passengers  safely  and  conserve  by 
every     reasonable    means     their     safety 


throughout  the  journey  and  protect  them 
from  insult  or  personal  violence  from 
other  passengers  or  strangers,  and  such 
duty  continues  until  the  passenger  is 
safely  landed  at  his  destination,  Ala- 
bama City,  G.  &  A.  Ry.  Co.  v.  Sampley, 
53  So.  142,  169  Ala.  372,  cited  in  notes  in 
33  L.  R,  A.,  N.  S,.  1203,  40  L.  R.  A.,  N. 
S.,    1008,    1051,    1060,    1067,    1071, 

Anticipating     Misconduct — It     is     the 

duty  of  a  common  carrier  to  protect  its 
passengers  against  violence,  whether  from 
its  servants  or  strangers,  but  the  carrier's 
liability  to  protect  from  the  misconduct 
of  others  arises  only  when  the  wrong 
is  actually  foreseen  in  time  to  prevent  the 
misconduct  or  is  of  such  nature  and  is 
perpetrated  under  such  circumstances 
that  it  might  be  anticipated.  Nashville, 
etc.,  Railway  i'.  Crosby  (Ala.),  62  So.  899; 
Southern  R.  Co.  w.  Hanby  (Ala.),  62  So. 
871;  Batton  v.  South,  etc.  R.  Co.,  77  Ala, 
591,     See  note  in  55  L.  R.  A,  717. 

Use  of  Profane  and  Insulting  Language. 
— It  is  the  duty  of  a  carrier's  employees 
to  prevent,  as  far  as  possible,  use  by 
passengers  of  profane  and  insulting  lan- 
guage in  the  presence  of  a  female  pas- 
senger. Southern  R.  Co.  t-.  Lee,  167  Ala. 
268,  58  So.  648;  Batton  t.  South,  etc.,  R, 
Co.,  77  Ala.  591.  See,  to  the  same  etiect. 
Birmingham  R,,  etc,  Co.  v.  Glenn  (Ala,), 
60  So.  ni.  See  also,  note  in  55  L.  R.  A. 
717. 

Though  a  rule  of  a  railroad  or  a  state 
law  prohibited  colored  passengers  from 
riding  in  the  same  coach  with  white  pas- 
sengers, this  did  not  justify  the  carrier's 
employees  in  permitting  other  passengers 
to  use  profane  and  indecent  language  in 
their  effort  to  compel  a  colored  servant 
accompanying  a  white  passenger  to  leave 
the  coach.  Southern  R.  Co.  v.  Lee,  167 
Ala.  268,   52  So,   648. 

Failure  to  Require  Drunken  Fellow 
Passenger  to  Be  Seated. — If  an  intoxi- 
cated street  car  passenger  weighing  about 
825  pounds  was  unable  to  stand,  and  his 
condition  was  known  to  the  conductor,  the 
conductor  was  negligent  toward  other 
passengers  in  permitting  him  to  walk  up 
and  down  the  aisle  while  the  car  was  in 
motion.  Montgomery  Tract.  Co.  i'.  What- 
ley,  158  Ala.  101,  44  So,  538,  cited  in  notes 
in  32  L.  R.  A.,  N,  S.,  1306,  37  L.  R.  A., 
N.  S.,  727. 
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A  carrier's  servant  may  eject  a  drunken 
and  disorderly  passenger,  when  neces- 
sary to  protect  other  passengers  against 
his  insults  or  violence:  but,  if  injury  to 
another  passenger  could  have  been 
avoided  by  requiring  the  drunken  pas- 
senger to  be  and  remain  seated,  the  car- 
rier can  not  avoid  liability  for  the  injury 
by  the  servant's  failure  to  perform  that 
duty.  Montgomery  Tract.  Co.  v.  What- 
ley,  152  Ala.  101,  44  So.  538,  cited  in  notes 
in  :i2  L.  R.  A..  N.  S.,  1206.  37  L.  R.  A., 
N.  S..  T-'7. 

Death  Occurring  during  Difficulty  be- 
tween Employees  and  Fellow  Passenger. 
— Where  a  negro  passenger  on  a  street 
car  shot  into  the  car,  on  leaving  it  after 
a  difficulty  with  the  conductor,  the  con- 
ductor's act  in  leaving  the  car  to  preserve 
his  own  safety  would  rather  tend  to  draw 
the  fire  away  from  the  car.  and  was  not 
negligence  which  would  support  an  ac- 
tion for  the  death  of  a  passenger.  Gooch 
V.  Birmingham  R.,  etc.,  Co.  (Ala.).  58  So. 
196. 

Where,  after  a  diliicully  with  the  con- 
di;ctor  of  a  street  car.  a  negro  passenger, 
who  had  left  the  car,  commenced  to 
stioot  into  it,  when  the  motorman  threw 
his  controller  lever  at  him.  the  act  of 
the  motorman  was  such  a  violation  of  his 
duty  to  the  passengers  as  would  render 
the  company  liable  tor  the  death  of  one 
who  was  shot.  Gooch  v.  Birmingham  R., 
etc.,  Co.  (Ala,),  58  So.  196. 
g  180  (2)  Acts  of  Third  Persons  in  Gen- 
eral. 

Common  carriers  owe  the  doty  to  pas- 
sengers not  only  to  carry  them  safely 
and  expeditiously  between  the  termini  of 
the  route  expressed  in  the  contract,  but 
also  to  conserve,  by  every  reasonable 
means,  their  convenience,  comfort,  and 
peace  throughout  the  journey,  and  pro- 
tect them  from  insult,  indignities,  and 
personal  violence;  and  in  the  discharge 
of  this  duty  it  is  immaterial  whence  the 
disturbance  of  the  passenger's  peace, 
comfort,  or  personal  safety  is  threatened, 
— whether  from  another  passenger,  a 
stranger,  or  from  an  employee  or  servant 
of  the  common  carrier.  Birmingham  Ry. 
&  Electric  Co.  i'.  Baird.  30  So.  456,  130 
Ala.  334,  34  L.  R.  A.  752;  cited  in  40  L. 

R.   A.,    N.    S.,    1007.    1051,    1058,    1068,    1073, 
1077,   1083. 


Under  the  rule  that  a  carrier  is  bound 
to  protect  a  female  passenger  from  avoid- 
able insult  and  discomfort,  from  indigni- 
ties and  personal  violence,  it  is  immate- 
rial whence  the  disturbance  of  the  passen- 
ger's peace  and  comfort  and  personal 
security  or  safety  comes  or  is  threatened, 
whether  from  another  passenger,  from 
a  trespasser  or  stranger,  or  from  another 
servant  of  the  carrier  or  from  the  par- 
ticular servant  to  whom  the  duty  of  pro- 
tection peculiarly  rests.  Birmingham  R,, 
etc.,  Co.  V.  Glenn  (Ala.),  60  So.  111. 

Injur;  Not  Reasonably  Anticipated. — 
Where  neither  the  carrier  nor  its  agents 
know  of  danger  to  a  passenger,  and  could 
not  reasonably  anticipate  or  provide 
against  injury,  the  carrier  is  not  liable 
for  an  injury  suffered  at  the  hands  of  a 
stranger,  though  it  is  bound  to  protect 
its  passengers  from  all  dangers  which  are 
known,  or  by  the  exercise  of  a  high  de- 
gree of  care  ought  to  be  known,  whether 
occasioned  by  its  own  servants  or  strang- 
ers. Irwin  V.  Louisville  &  N.  R.  Co.,  SO 
So.  62.  161  Ala.  4S9.  Sec.  also,  Batton 
V.  South,  etc.,  R.  Co.,  77  Ala.  591;  Nash- 
ville, etc..  Railway  v.  Crosby  (.A.Ia.),  62 
So.  889,  892.  See  note  in  55  L.  R.  A.  717. 
A  railroad  company  is  not  liable  at  the 
suit  of  a  female  passenger  for  insulting 
and  disorderly  conduct  by  intruders  into 
the  station  room  where  plaintiff  was 
awaiting  the  arrival  of  her  train,  it  not 
appearing  that  the  company  had  notice 
of  any  facts  which  would  justify  their  ex- 
pectation of  such  conduct.  Batton  r. 
South  &  N.  A.  R.  Co.,  77  Ala.  591,  cited 
in  note  in  55   L.   R.  A.  717. 

Concurring   Negligence  of  Carrier   and 
Stranger,— See  post,  "Negligence  of  Third 
Pfrsons  Contributing  to  Injury,"  §  199  (4). 
Want  of  Negligence  of  Carrie— Inter- 
ference of  Stranger  with  Appliances^ — A 
ilroad  company  is  not  liable  for  inju- 
es  to  a  passenger  if  there  was  no  neg- 
jence   in  the   operation   or  equipment  of 
e    train    alleged    to    have    produced    the 
^cident,  and  the  accident  was  caused  by 
latent  and  undiscoverable  defects,  or  the 
interference  of  a  stranger  with  its  appli- 
s.       Western      Ry.     of     Alabama      v. 
Walker,  22  So.  182,  113  Ala.  267." 
Action  of  Officers  of  the  Law. — Where 
known  officer  of  the  law  invested  with 
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general  authority  arrests  or  searches  a 
passenger,  the  carrier's  servants  are  not 
bound  to  inquire  whether  he  is  acting  of- 
ficially and  with  lawful  authority.  Nash- 
ville, etc.,  Railway  v.  Crosby  (Ala.),  68 
So.  889. 

Where  a  known  officer  of  the  law  in 
the  apparent  exercise  of  his  official  au' 
ihority  disturbs  the  peace  and  personal 
security  of  a  passenger,  it  is  not  the  duty 
of  the  carrier's  servants  to  intervene  un- 
less the  officer's  conduct  is  known  to  be 
illegal.    Nashville,  etc.,  Railway  v.  Crosby 

(Ala.).  62  So,  889. 

§  181.  Act  of  God,  Vis  Major,  or  IneviU- 
ble  Accident. 

A  railroad  company  is  not  liable  for  in- 
juries to  a  passenger  if  there  was  no  neg- 

■  ligence  in  the  operation  or  equipment  of 
the  train  alleged  to  have  produced  the 
accident,  and  the  accident  was  caused  by 
latent  and  undiscoverable  defects,  or  the 
interference  of  a  stranger  with  its  appli' 
ances.  Western  Ry.  of  Alabama  v.  Wal- 
ker, 32  So.  183,  113  Ala.  367. 

§  18S.  Condition  and  Use  of  Premises. 

As  to  care  of  persons  accompanying 
passenger,  see  post,  "Care  as  to  Persons 
Accompanying  P.assengers,"  S  198' 

§  lU  (1)  In  General. 

Right  to  Use  Depot. — A  railroad  com- 
pany which  built  the  station  house  and 
waiting  room  at  a  certain  station  can  not 
arbitrarily  deny  the  us?  thereof  to  a  par- 
ticular passenger,  even  though  it  was  not 
legally  required  to  maintain  a  waiting 
room  at  that  particular  station  by  Code 
1907,  §  9489,  requiring  the  maintenance 
of  depots  at  stations  having  a  certain 
population.  Waldrop  v.  Nashville,  etc., 
Railway  (Ala.).  63  So.  769. 

Duty  as  to  Care  of  Passenger  at  Desti- 
nation—Ejection from  Waiting  Room. — 
In  the  absence  of  special  circumstances, 
a  carrier  performs  its  whole  duty  by  con- 
veying the  passenger  to  his  destination, 
and  need  not  care  for  the  passenger  while 
he  makes  preparation  to  further  continue 
his  journey.  Waldrop  v.  Nashville,  etc.. 
Railway  (Ala.),  62  So.  769. 

If  a  railroad  passenger's  condition  upon 
reaching  the  depot  at  his  destination  is 
such  that  to  at  once  leave  the  waiting 
room     would    endanger     his    health    or 


safety,  he  can  not  be  summarily  ejected 
from  the  depot,  but  must  be  given  an 
opportunity  to  further  safely  continue 
his  journey  or  obtain  assistance.  Wal- 
drop v.  Nashville,  etc..  Railway  (Ala.), 
62  So.  769. 

It  appeared  that  when  defendant's 
train,  on  which  plaintiff  was  a  passenger, 
reached  the  station  of  her  destination  the 
weather  was  very  cold  and  a  heavy  rain 
was  falling,  which  condition  continued 
for  several  hours,  and  that  plaintiff,  on 
alighting,  entered  the  waiting  room, 
which  defendant  had  opened  for  the  pro- 
tection of  passengers,  and  sent  for  a  con- 
veyance to  take  her  and  her  children 
from  the  depot,  and  that,  though  the  con- 
veyance would  have  arrived  in  a  few 
minutes,  defendant's  employees  did  not 
permit  plaintiff  to  remain  in  the  waiting 
room  until  the  conveyance  arrived,  and, 
knowing  the  conditions  of  the  weather, 
caused  plaintiS  to  leave  the  waiting  room, 
resulting  in  her  becoming  cold  and  wet 
and  sick.  Held,  that  the  facts  stated 
made  defendant  liable  for  injuries  result- 
ing from  plaintiffs  expulsion.  Waldrop 
V.  Nashville,  etc..  Railway  (Ala.),  63  So. 
T69. 

Duty  as  to  Providing  PriTy  Accommo- 
dations.—See  the  title  RAILROADS. 
§  ISS  (a)  Duty  with  Regard  to  Means  of 
Entrance  to  and  Exit  from  Premises. 

One  going  to  a  railroad  station  with  a 
good  faith  intention  to  take  passage  must 
be  provided  with  a  safe  way  of  ingress 
and  egress  to  and  from  the  cars,  and  with 
a  sate  waiting  place.  Waldrop  v.  Nash- 
ville, etc.,  Railway  (Ala.),  62  So.  769; 
North  Birmingham  St.  R.  Co.  v.  Liddi- ' 
coat,  99  Ala.  543,  13  So.  18,  19. 

A  railroad  company  owes  the  persons 
having  business  with  it  the  duty  of  keep- 
ing in  safe  condition  all  portions  of  its 
depot,  platforms,  and  approaches  thereto, 
to  which  the  public  will  naturally  resort, 
and  all  portions  of  its  station  grounds 
reasonably  near  to  the  platforms,  where 
passengers  will  naturally  go.  Alabama, 
etc..  R.  Co.  *.  Godfrey,  156  Ala.  202,  47 
So.  185. 

Platform  on  Depot  Grounds  Used  as 
Passageway  to  HoteL — A  railroad  com- 
pany is  liable  for  personal  injuries  sus- 
tained by  a  passenger  by  reason  of  a  de- 
fect in  a  platform  erected  near  the  tracks, 
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on  the  company's  station  grounds,  which 
it  permits  its  passengers  to  use  in  going 
from  the  train  to  and  from  the  hotel  for 
meals,  though  the  platform  may  have 
been  erected  by  the  owner  of  the  holel, 
who  also  agreed  with  the  company  to 
keep  it  in  repair.  Watson  v.  Oxanna 
Land  Co..  93  Ala.  330,  s  So.  TTO;  Watson 
V.   East  Tennessee,   V.    &   G.    R.   Co.,   93 

Ala.   320,  8    So.   770. 

A  passenger  sued  to  recover  of  a  rail- 
road company  for  persona!  injuries  oc- 
casioned by  his  stepping  into  a  hole  in  a 
bridge,  which  was  constructed  on  the 
company's  right  of  way,  and  connected 
its  depot  platform  with  an  hotel.  The 
bridge  had  been  constructed  by  the  ho- 
tel proprietor,  and  turned  over  to  the 
company  for  the  use  of  passengers  in  go- 
ing to  and  from  the  hotel  for  meals.  It 
was  several  inches  lower  than  the  depot 
platform,  and  was  not  connected  with  the 
ticket  office,  except  through  another 
room.  The  company  had  never  repaired 
or  exercised  any  control  over  it.  and  it 
had  not  been  used  by  the  company  for 
any  purpose  within  three  years  prior  to 
the  accident.  Held,  that  passengers  could 
not  be  presumed  to  know  in  regard  to 
the  ownership  or  control  of  such  a  struc- 
ture, and  that  the  company  was  liable. 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Wat- 
son. 94  Ala.  634,  10  So.  32S.  cited  in  note 
in  23  L.  R.  -A.,  N,  S.,  034. 

Passageway  to  Hotel  Not  in  Prox- 
imity to  Depot  Grounds. — A  carrier  is  un- 
der no  obligation  to  maintain  a  safe  pas- 
sageway for  its  passengers  to  and  from 
any  particular  hotel,  unless  under  ex- 
ceptional circumstances,  such  as  eating 
houses  where  trains  are  stopped  for  pas- 
sengers to  gel  meals,  or  hotels  in  which 
the  carrier  is  interested,  or  situated 
within  or  adjoining  depots  or  depot 
grounds;  and  a  carrier,  furnishing  safe 
and  sufficient  egress  from  its  depot 
grounds,  complies  with  its  obligation  to 
its  passengers,  Alabama,  etc.,  R.  Co.  v. 
Godfrey,   150  .^la.  203,  47  So.  185. 

Use  of  Tracks  as  Approaches. — Where 
a  railroad  furnished  open,  free,  and  safe 
exit  from  its  depot  to  a  highway,  mere 
acquiescence  by  it  in  the  use  of  its  track 
by  passengers  at  a  place  333  yards  from 
the  depot,  while  the  passengers  were  go- 
ing to  a  hotel  in  which  it  had  no  interest, 


did  not  make  it  liable  to  such  passengers 
beyond  its  liability  to  mere  licensees.  Al- 
abama, etc.,  R.  Co.  V.  Godfrey,  156  Ala. 
202.  47  So,  185. 

A  culvert  on  a  main  line  of  a  railroad 
235  yards  from  a  depot  is  not  an  approach 
to  the  depot  platform  or  a  portion  of  the 
station  grounds  reasonably  near  to  the 
platform,  where  passengers  will  be  likely 
to  go,  within  the  rule  requiring  a  railroad 
lo  keep  in  safe  condition  all  portions  of 
its  depot  platforms  and  approaches  thereto 
and  all  portions  of  its  station  grounds 
reasonably  near  thereto,  where  passen- 
gers will  naturally  go.  Alabama,  etc.,  R. 
Co.  V.  Godfrey,  156  Ala.  202,  47  So.  165, 
§  183  (3)  Duty  to  Keep  Premises  Lighted. 

Where  a  railroad  company  has  erected 
an  office  and  platform,  at  a  station,  for 
the  transaction  of  business  with  the  pub' 
lie,  they  should  be  safe,  and  adapted  for 
that  purpose,  and  should,  for  the  safety 
of  passengers,  be  lighted  a  proper  time 
before  the  arrival  and  departure  of  trains. 
Alabama  G,  S,  R.  Co,  v.  Arnold.  84  Ala. 
159,  4  So.  359,  cited  in  notes  in  1  L.  R,  A., 
N.  S„  851,  33  L.  R.  A.,  N.  S.,  861. 

Where  the  alleged  cause  of  injury  was 
a  failure  to  light  a  station,  an  instruction 
to  find  for  defendant  is  properly  refused 
where  the  evidence  fails  to  show  that, 
in  the  construction  and  maintenance  of 
its  ticket  office,  platform,  approaches, 
and  lights.  It  conformed  to  what  was  cus- 
tomary at  similar  stations  of  well-regu- 
lated roads.  Alabai]ia  0,  S,  R.  Co,  v.  Ar- 
nold, 84  Ala.  159,  4  So,  359.  cited  in  notes 
in  1  L.  R.  A.,  N,  S.,  851.  33  L.  R,  .A..,  N. 
S.,  861. 

g  1S3.  Taking  Up  Passengers. 
§  IBS  (1)  Starting  Car  Prematurely  or 
Allowing  Passetiger  Insufficient  Time 
to  Board  Car. 
Duty  of  Operatives  of  Steam  Railroad. 
— .\  conductor  of  a  steam  railroad  train 
must  hold  the  train,  stopping  at  a  regu- 
lar station  for  passengers  to  board  it,  a 
reasonably  sufficient  time  to  permit  pas- 
sengers to  board  it.  but  his  duty  then 
ceases  unless  he  knows,  or  ought  to 
know,  from  the  facts  that  the  movement 
of  the  train  will  probably  result  in  some 
injury  to  a  passenger  then  in  the  act  of 
boarding  the  train.  Birmingham,  etc.,  R, 
Co,  V.   Norris,  4  Ala.  App.  363,  58  So.  66. 
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If  a  passenger  was  induced  to  attempt 
to  board  defendant's  train  by  its  imme- 
diate invitation,  it  was  under  the  duty  of 
holding  it  until  she  could  do  so  safely, 
notwithstanding  the  train  may  have  stop- 
ped sufficiently  long  for  her  to  accom- 
plish that  end,  and  this  though  she  may 
have  been  attempting  to  get 'on  without 
the  knowledge  of  the  conductor  of  per- 
son in  charge  thereof.  Alabama  Midland 
Ry.  Co.  V.  Horn,  31  So.  481,  133  Ala.  407. 

Where  a  passenger  was  assisted  to  the 
platform  of  a  train  by  the  conductor,  but 
before  or  immediately  after  she  entered 
the  door  the  train  was  violently  struck 
by  cars,  injuring  her,  and  the  conductor 
knew,  or  should  have  known,  of  her  posi- 
tion on  the  coach,  the  law  imposed  on 
the  conductor  the  duty  of  holding  the 
train  for  a  sufficiently  reasonable  time 
to  permit  the  passenger  to  reach  her  seat 
in  safety,  and  his  failure  to  do  so  was 
actionable  negligence.  Birmingham,  etc., 
R.  Co.  V.  Norris,  4  Ala.  App.  363,  59 
So.  66. 

Duty  of  Operatives  of  Street  Car.— It 
Is  not  the  duly  of  operatives  of  a  street 
car  to  keep  the  car  stationary  until  a 
passenger  has  seated  himself,  and  a  pas- 
senger injured  while  in  the  act  of  taking 
B  seat,  in  consequence  of  the  starting  of 
tbe  car.  can  not  recover  unless  the  car 
was  recklessly  started.  Birmingham  Ry. 
Light  &  Power  Co.  v.  Hawkins,  44  So. 
683,  153  Ala.  86. 

The  motorman  has  not  done  iiis  full 
duty  by  ascertaining  before  he  starts  the 
car  that  no  one  is  in  the  act  of  getting 
on  the  "platform  or  steps;"  but  if  a  pas- 
senger is  getting  on  the  car,  though  sim- 
ply having  hold  of  the  handles  thereof, 
it  is  his  duty  not  to  start.  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Lee,  45  So. 
S82,  153  Ala.  79. 

S  IBS  (S)  Duty  as  -to  Persons  Attempting 
to  Board  Car  at  Improper  Time  and 
Place. 

Where  the  death  of  a  person  attempt- 
ing to  board  a  street  car  was  caused  by 
the  jerking  of  the  car,  the  street  car  com- 
pany is  liable  only  if  the  attempt  was 
made  at  a  regular  stopping  place,  or  a 
place  where  it  was  the  habit  of  the  com- 
pany to  take  on  or  discharge  passengers. 
Smith  V.  Birmingham  Ry.,  Light  &  Power 

Co.,   41    So.  307,    147  Ala.  702. 


temptmg  I 


for  death  of  a  person  at- 
>ard  a  street  ear,  an  in- 
;  the  street  car  company's 
liability  on  the  negligence  of  the  conductor 
and  motorman  was  not  erroneous  be- 
cause it  ignored  the  presence  of  the  Street 
flagman  and  the  train  dispatcher  on  the 
ear  at  the  time  of  the  accident,  where 
the  evidence  did  not  show  that  these  per- 
sons had  any  duties  with  reference  to  the 
discharge  of  passengers  or  that  (hey  saw 
the  decedent  in  time  to  save  him.  Smith 
V.  Birmingham  Ry.,  Light  &  Power  Co., 

41   So.  307.  147  Ala.  703. 

In  an  action  tor  death  of  a  person  at- 
tempting to  board  a  west-bound  street 
car  at  the  intersection  of  the  car  line 
with  a  railroad,  an  instruction  that  if, 
after  the  motor  car  had  crossed  the  west 
railroad  track,  the  decedent  was  stand- 
ing at  a  place  near  a  pole  between  the 
west  railroad  track  and  the  main-line 
track,  then  the  conductor  did  not  have 
to  look  out  for  him  when  the  car  stopped, 
if  it  did  not  stop  west  of  the  transfer 
track,  was  not  error.  Smith  v.  Birming- 
ham Ry.,  Light  &  Power  Co.,  41  So.  307, 
147  Ala.  70Z. 

Train  Stopping  for  Passengers  at  Other 
than  Usual  Place. — Where  a  train  stops 
at  a  station  for  the  purpose  of  taking  and 
setting  down  passengers,  and  intending 
passengers  are  notified  to  get  aboard,  a 
starting  of  the  train  before  all  have  had 
a  reasonable  time  to  get  in  the  cars  is 
negligence,  although  the  train  had  not 
stopped  at  its  usual  stopping  place  at  the 
station.  Alabama  G.  S.  R.  Co.  v.  Siniard, 
36  So.  689,  133  Ala.  557. 
§  IBS  (3)  Slowing  Up  to  Receive  Passen- 
ger and  Then  Suddenly  Increasing 
Speed. 

In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  by  a  passen- 
ger while  attempting  to  board  a  moving 
train,  defendant  is  liable  where  it  ap- 
pears that  the  train,  instead  of  coming  ' 
to  a  full  Slop  at  the  station,  as  it  should 
have  done,  merely  slacked  its  speed  to 
the  rate  of  about  two  miles  per  hour;  that 
while  the  train  was  moving  at  such  rate 
the  conductor  cried,  "All  aboard  I"  where- 
upon plaintifE  attempted  to  board  the 
train;  and  that,  while  plaintiff  was  in 
such  position  that  any  sudden  and  un- 
expected  acceleration    of    speed   involved 
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great  peril  to  him,  the  conductor,  witli 
full  knowledge  of  plaintiffs  position, 
caused  the  train  to  suddenly  start  for- 
ward, whereby  plaintiff  was  injured — 
though  plaintiff  may  have  been  guilty  of 
contributory  negligence  in  attempting  to 
board  the  moving  train.  Montgomery  & 
E.  Ry.  Co.  V.  Stewart,  91  Ala.  421,  8  So. 
708,  cited  in  note  in  21  L.  R.  A.  356. 
§  1S3  (4)  Taking  Up  Passengers  Who 
Have  Temporarily  Lett  Train. 

Where  a  car  stops  at  a  place  where  it  is 
customary  for  persons  to  take  passage,  it 
is  the  carrier's  duty  to  use  due  care  to  de- 
termine, before  moving  the  cars,  that  no 
person  is  in  the  act  of  boarding  tlie  same; 
and  if  the  place  is  not  one  where  it  is 
customary  to  receive  passengers,  but  the 
car  has  stopped,  and  a  passenger  re- 
ceives permission  of  the  conductor  to 
temporarily  leave  the  car,  it  is  the  duty 
of  defendant's  servants  to  exercise  due 
care  to  know  before  moving  the  car  that 
the  passenger  is  not  in  the  act  of  re-en- 
tering the  car,  or  in  a  position  which 
would  be  rendered  perilous  by  moving 
the  car;  but,  if  the  place  where  a  car  is 
stopped  is  not  the  place  where  passengers 
are  received,  there  is  no  breach  of  duty 
to  one  who  is  attempting  to  get  aboard, 
if  the  car  is  started  while  he  is  in  a  per- 
ilous position,  unless  the  servants  of  the 
carrier  know  that  by  such  movement  his 
position  is  rendered  perilous.  Birming- 
ham Ry.,  Light  &  Power  Co.  v.  Jung,  49 
So.  434,  161  Ala.  461,  cited  in  notes  in  22 
L.  R.  A.,  N.  S.,  758,  30  L.  R.  A.,  N.  S., 
871. 
§  lU.  Sufficiency  and  Safety  of  Heana  of 

Transportation. 
§  IBS.  In  General. 

'■  'Skill*  and  'care.'  in  and  about  the 
carrying  of  a  passenger  on  a  railway,  are 
not  confined  to  the  mere  competency  and 
watchfulness  of  the  officers  in  charge  of 
the  train.  Nor  are  these  qualifications 
the  only  factors  which  enter  into  the  in- 
quiry whether  or  not  the  carrier  con- 
ducted itself  negligently  or  unskillfully  in 
the  particular  service.  The  track,  loco- 
motive machinery,  or  the  rolling  stock 
may  be  unskillfully  or  negligently  con- 
structed, or  may  be  negligently  permitted 
to  remain  out  of  repair.  If  a  railway  cor- 
poration,   in     either    of    the    conditions 


named,  carry  a  passenger  and  he  suffers 
injury  from  defective  structure,  or  failure 
to  make  proper  repairs,  this  is  negligence 
or  unskillful  conduct  on  the  part  of  the 
corporation,  and  gives  a  right  of  action. 
•  *  •  Lest  we  be  misunderstood,  we 
will  repeat  here  what  we  have  hereto- 
fore said.  Railroads  are  not  required  to 
adopt  every  new  invention.  It  is  suffi- 
cient if  they  conform  to  such  machinery 
and  appliances  as  are  in  ordinary  use  by 
well-regulated  railroad  companies."  Louis- 
ville, etc.,  R.  Co.  V.  Allen.  78  Ala.  494; 
Propst  V.  Georgia  Pac.  R.  Co.,  83  Ala. 
518,  3  So.  764;  Louisville,  etc.,  R.  Co.  v. 
Jones,  S3  Ala.  376,  3  So.  90S,  904. 


A  carrier  of  passengers  must  provide 
cars  and  appliances  of  the  most  approved 
type  in  general  use  by  others  engaged  in 
a  similar  occupation,  and  exercise  a  high 
degree  of  care  to  maintain  and  keep  them 
in  suitable  repair  and  efficient  for  their 
intended  purpose.  Irwin  v.  Louisville, 
etc.,  R.  Co.,  161  Ala.  489,  50  So,  68. 

Carriers  of  passengers  must  provide  ve- 
hicles as  safe  as  skill  and  foresight  can 
reasonably  make  them,  and  the  various 
appliances  with  which  they  are  equipped 
must  be  kept  in  a  safe  and  suitable  con- 
dition; and  if  a  passenger  is  injured,  ow- 
ing to  any  defect  or  unsafe  condition  of 
the  vehicles,  carriages,  or  cars,  or  of  the 
appliances,  the  carrier  is  liable.  Irwin 
V.  Louisville,  etc.,  R.  Co.,  16!  Ala.  489, 
SO  So.  62. 

Wanning  Coaches — Mail  Cars. — A  rail- 
road company  must  warm  its  coaches  tor 
safety  and  comfort  of  passengers,  and  its 
duty  extends  to  mail  cars  in  which  postal 
clerks  ride,  in  the  abse/ice  of  contract  ex- 
empting them  from  doing  so.  Southern 
Ry.  Co.  V.  Harrington,  58  So.  57,  166  Ala. 
630,  cited  in  note  in  36  L.  R.  A.,  N.  S.. 
1059. 

Proximate  Cause  of  Injury. — See  post, 
"Proximate  Cause  of  Injury,"  §  199. 

S   187.   Railroad  Tracks  and   Road. 

beds. 

"Skill  and  care,  such  as  a  railroad  com- 
pany should  exercise  in  carrying  passen- 
gers, are  not  confined  to  mere  compe- 
tency and  watchfulness  of  the  employees 
in   charge   of  the   train,  but    include    th« 
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track  and  roadbed,  {pi  the  proper  quality 
and  condition  of  which  the  company  is 
responsible.  Louisville,  etc.,  R.  Co,  v. 
Jones,  S3  Ala.  376,  3  So.  902;  Birmingham 
Union  R.  Co,  v.  Alexander,  93  Ala.  133, 
9  So.  585;  Birmingham  v.  Starr,  112  Ala. 
98,  30  So.  434."  Louisville,  etc.,  R.  Co. 
I'.  Sandlin,  135  Ala.  585,  38  So.  40,  42. 
S   IBS.  Elevators. 

The  act  of  the  proprietor  of  a  store  in 
leaving  the  door  of  the  passenger  eleva- 
tor shaft  open,  and  thus  leaving  the  shaft 
without  obstruction  to  prevent  customers 
from  walking  into  it  while  the  elevator 
is  on  another  floor,  is  negligence,  with 
respect  to  such  customers.  Morgan  v. 
Saks,  38  So.  848,  143  Ala.  139,  cited  in 
note  in  3  L.  R.  A..  N.  S.,  745,  7S6,  738. 
§  189.  Management  of  Conveyances. 

§  190.  In  General. 

§  ISO  (1)  In  GeneraL 

Duty  as  to  Signals. — It  is  negligence 
for  a  railroad  company  to  furnish  the 
station  master  and  the  conductor  similar 
uniforms,  and  to  give  them  similar  sig- 
nals, with  different  meanings  whereby  an 
engineer  starts  his  train  on  a  signal  in- 
tended for  another  purpose  causing  a  col- 
lision in  which  a  passenger  is  injured. 
Kansas  City.  M.  &  B.  R.  Co.  v.  Sanders, 

98  Ala.  393.   13   So.   57. 

Manner  of  Enforcing  Rule  as  to  Sep- 
aration of  White  and  Colored  Passen- 
gers.— While  a  carrier  may  make  and 
enforce  regulations  providing  different 
cars  for  white  and  colored  passengers,  a 
conductor,  in  requiring  the  white  pas- 
sengers to  leave  the  car  provided  for 
colored  passengers,  was  bound  to  do  so 
in  a  reasonable  manner  and  at  such  a 
time  and  under  such  circumstances  {is 
would  not  expose  the  passenger  to  in- 
creased  danger.  Carleton  v.  Central  of 
Georgia  Ry.  Co.,  46  So.  495,  135  Ala. 
336. 

A  conductor  is  not  justified  in  ordering 
or  compelling  a  white  passenger  in  the 
negro  coach  to  go  into  another  coach 
while  the  train  is  running  at  a  danger- 
ous rate  of  speed.  Central  of  Georgia 
Ry.  Co.  V,  Carleton,  SI  So.  37,  163  Ala.  63. 

Use  of  Drop  Doors  Over  Car  Steps 
When  Train  at  Station. — In  absence  of 
special    circumstances,     the    drop     doors 


over  the  steps  of  a  vestibuled  train  need 
not  be  kept  down  when  the  train  is 
standing  at  a  st£  >ion  for  passengers,  dur- 
ing which  time  trainmen  must  pass  on 
and  oS  the  train;  and  that  passengers  at 
stations  were  habitually  resorting  to  the 
rear  platform  without  acquiescence  of 
the  carrier,  shown  by  keeping  the  drop 
door  down  at  stations,  though  known  by 
the  carrier,  did  not  impose  on  it  the  duty 
of  foregoing  the  ordinary  use  of  the  ap- 
pliance. Clanton  v.  Southern  Ry.  Co., 
51  So.  616,  165  Ala.  485,  cited  in  note  in 
33  L.  R.  A.,  N.  S.,  393. 


Notify  Passengers  of 


§  190  (a)  Duty  t 

"In  Whart.  Neg.,  §  649,  it  is  said: 
■When  danger  approaches,  it  is  the  duty 
of  the  ofhcers  of  the  road  to  notify  pas- 
sengers, so  that  they  can  take  steps  to 
avoid  it;  and  failure  to  give  such  notice 
is  negligence."  Montgomery  St.  Rail- 
way I-.  Mason,  133  Ala.  508,  32  So.  361, 
266. 

Where  Danger  Obvious. — "If  there  be 
any  danger  in  standing  near  an  open 
sidedoor  of  a  car,  when  the  train  is 
starting  or  in  motion,  it  is  not  an  unrea- 
sonable presumption  that  persons  of  or- 
dinary prudence  are  aware  of  it;"  and 
when  a  person,  so  standing,  is  thrown 
from  the  car  by  the  shock  attendant  on 
its  coupling  with  the  train,  and  thereby 
injured,  he  can  not  complain  that  he  was 
not  notified  of  his  danger,  nor  warned  of 
the  coming  shock.  Thompson  v.  Dun- 
can,  76   Ala.   »34. 

§  leo  <3)  Duty  to  Avoid  Misleading  Pas- 
sengers as  to  Movements  of  Train. 

A  carrier,  i  iiarged  with  negligence  in 
causing  a  passenger  to  go  out  on  the 
steps  of  the  car  where  the  sudden  stop- 
ping of  the  t'l'ain  would  throw  him  off, 
may  be  liable,  though  the  train  is  stopped 
in  the  usual  manner.  Southern  Ry.  Co. 
V.  Roebuck,  31  So.  611,  133  Ala.  413. 

Where  a  street  car,  having  failed  to 
stop  at  a  crossing  in  compliance  with  a 
passenger's  request,  slows  up  beyond 
such  crossing  to  such  an  extent  as  to  im- 
ply an  invitation  to  him  to  alight,  it  is 
the  duty  of  the  operatives  not  to  cause 
the  car  to  jerk  suddenly  so  as  to  endan- 
ger his  safety.     Birmingham   Railway  & 
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Electric  Co.  v.  James,  25  So,  847,  121  Ala. 
]30. 

§   IBO  (4)  Effect  of  Provisions  of  Statutes 
or  Ordinances. 
Ordinance     Requiring    Street    Car    to 
Stop    at    Railroad    Crossing.— The    viola- 


.  by  : 


city  c 


ing  that  street  cars  shall 
come  to  a  ciimplele  stop  before  going 
onto  railroail  crossings  is  negligence, 
Selma  Street  &  Suburban  Ry.  Co.  v. 
Owen,   31    So.   59R,   133  Ala.  420. 

Failure  to  Ring  Bell  or  Blow  Whistle. 

--Failure  to  ring  the  bell  or  blow  the 
whistle  before  leaving  a  slation,  as  re- 
quired by  Code  1907,  §  5473,  is  negligence 
per  se.  McElvane  v.  Central  of  Georgia 
Ry.  Co.,  54  So.  489.  170  Ala.  535.  See, 
generally,   the   title    RAILROADS. 

The  statutory  provisions  requiring  the 
engineer,  or  other  person  In  charge  of  a 
moving  train  of  cars,  lo  blow  the  whistle, 
or  ring  the  bell,  on  approaching  a  depot 
or  stopping  place  (Code,  §§  1699.  1700), 
are  intended  tor  the  protection  of  the 
travelling  public,  or  persons  not  on  the 
train ;  and  passengers  on  the  train  are 
not,  ordinarily,  included  in  the  letter  oi 
spirit  of  the  statute,  and  can  not  com- 
plain of  its  violation,  when  suing  for 
damages  on  account  of  personal  injuries, 
to  which  the  failure  to  ring  the  bell  could 
have  had  no  tendency  to  contribute; 
though  cases  may  occur,  possibly,  in 
which  passengers,  or  other  persons  per- 
niissively  on  the  train,  are  entitled  to 
have  such  signals  given,  as  a  warning  to 
hasten  their  departure.  Alabama,  etc.,  R. 
Co.  V.  Hawk,  72  Ala.  113. 

A  passengpL  who  was  injured  by  fall- 
ing from  the  platform  of  a  car  while  the 
train  was  in  motion  can  not  complain  of 
.(he  company's  failure  to  comply  with 
Code  1H76,  g  1097,  requiring  that  a  signal 
he  given  when  a  train  is  approaching  a 
stopping  place.  Alabama  Great  South- 
ern   R.   Co.   V.   Hawk,   72  Ala.   113. 

Proximate  Cause  of  Injury.— See  post, 
"Proximate   Cause  of  Injury,"  §  199. 

§    191.  Overloading  or  Crowding. 

It  was  a  carrier's  duty  to  provide  a 
passenger  with  a  seat  and  with  a  rea- 
sonably safe  place  in  which  to  ride.    Ala- 
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bama  Great   Southern  R.  Co.  v.  Gilbert, 
G  Ala.  App.  372.  60  So.  542. 

Where  a   commercial  railroad  cornpany 

care    proportioned    to    the    increased    risk 
caused   by  sui:h   overcrowding.     Alabama,  , 
etc,   R.  Co.  I.   Gilbert.  6  .Ma.  App.  372, 

00   So.   543, 

§  19S.  Rate  of  Speed. 

With  respect  to  the  safety  of  passen- 
gers, a  rate  of  speed  may  be  dangerous 
and  negligent  per  se.  St.  Louis  &  S.  F. 
R.   Co.  V.  Savage.  50  So.  113,  163  Ala.  55. 

"There  is  natural  tendency  lo  haste 
when  late,  and,  while  it  is  generally  stated 
that  no  mere  rate  of  speed  constitutes 
per  se  neglig>.'nce.  this  rule  is  in  most 
cases  formulated  for  the  purpose  of 
cases  in  which  persons  or  animals  are  in- 
jured by  coming  on  the  track.  East 
Tennessee,  etc.,  R.  Co.  v.  Deaver,  79  Ala. 
216.  'Railway  companies  being  engaged 
in  the  business  of  conveying  passengers 
and  property,  and  that  business  being  re- 
garded of  the  highest  importance,  the 
speed  of  trains  may  be  regulated  with 
that  end  in  view.'  3  Elliott  on  Railroads, 
§  1204.  'Theie  may,  however,  be  pecu- 
liar circumstarces  involved  in  the  partic- 
ular case  which  might  justify  the  con- 
clusion that  there  was  negligence  in  run- 
ning at  a  high  rate  of  speed.'  4  Elliott 
on  Railroads,  g  1589.  Cetainly  with  re- 
spect to  the  SHfcty  of  passengers  carried 
upon  the  trail,  it  can  not  be  denied  that 
a  rate  of  speed  may  be  excessive,  dan- 
gerous, and  negligent,"  St  Louis,  etc., 
R.  Co.  V.  Savage,  163  Ala.  55,  50  So.  113, 

j   193.  Sudden  Jerks  and  Jolts. 

Carriers  must  use  a  very  high  degree 
of  care  to  avoid  injuring  passengers 
ihrough  sudden  jerks,  jars,  or  lurches  of 
the    cars.       Birmingham      Ry.,     Light  & 

Power   Co.  V.  Yates.  53   So.  915,   169  Ala. 
381. 

"It  is  not  every  increase  in  (he  speed 
of  a  car,  or  starting  of  same,  whether 
with  or  withcnt  a  jerk,  that  amounts  to 
negligence.  Mobile,  etc.,  R.  Co.  v.  Bell, 
153  Ala.  90,  45  So.  515.  The  complainant, 
in  order  to  charge  a  breach  of  duty, 
should  aver  that  the  starting,  increase  of 

ipeed,  or  jerk   was  negligently  made   or 
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caused  by  the  servants  of  the  defendant, 
else  the  act  oi  omission  should  be  such 
as  to  amount  to  negligence  from  the 
facts  disclosed  in  the  complaint."  Birm- 
ingham R.,  etc.,  Co,  V.  Parker,  156  Ala. 
251,  47  So.  138. 
§    194.  CoUision. 

It  is  negligence  for  a  street  car  driver 
to  drive  his  car  onto  a  railroad  crossing 
without  first  stopping  and  looking  and 
listening  for  trains.  Selma  Street  &  Sub- 
urban Ry.  Co.  V.  Owen,  31  So.  598,  132 
Ala.  4S0. 
§  19S. D'Tailment  of  Railroad  Cars. 

Evidence  that  plaintiff  was  injured  by 
the  derailment  of  a  car  on  which  he  was 
a  passenger  entitles  him  to  recover,  un- 
less defendant  reasonably  satisfies  the 
jury  that  the  derailment  was  not  due  to 
negligence,  and  could  not  have  been  pre- 
vented by  the  exercise  of  the  highest  de- 
gree of  care,  skill,  and  diligence  on  the 
part  of  the  carrier.  Montgomery  &  E. 
Ry.  Co.  V.  Mailette,  92  Ala.  209,  9  So.  363. 
§  186.  Protection  of  PassenserB  from  In- 
cidental Dangers. 

Ordinarily  a  railroad  company  is  not 
required  to  anticipate  that  a  missile  will 
be  thrown  through  a  car  window  by  a 
stranger  and  injure  a  passenger,  and  is 
not  required  to  see  that  the  blind  is 
closed  or  lowered  to  prevent  it,  the  glass 
and  blinds  being  intended  only  to  ad- 
mit and  exclude  light  and  air  for  the 
comfort  and  pleasure  of  passengers;  and, 
in  the  absence  of  any  showing  that  such 
an  assault  or  injury  could  have  been  rea- 
sonably anticipated,  the  carrier  can  not 
be  held  liable  for  the  injury.  Irwin  v. 
Louisville  &  N.  R.  Co.,  50  So.  03,  161 
Ala.  489. 

§    197.  Setting  Down  Passengers. 
§   197  (l>    In  General. 

Duty  as  to  Stopping  Street  Car  with- 
out Signal  from  Passenger.— In  an  ac- 
tion against  a  street  railway  company 
tor  injuries,  where  the  plaintiff  testified 
that  his  place  of  business  was  in  the  mid- 
dle of  the  block  below  the  crossing 
where  he  attempted  to  get  off.  and  that 
the  motorman  saw  him  arise  from  his 
seat,  and  go  to  the  door  to  get  oft  at  the 
crossing,  and  it  was  shown  by  the  mo- 


torman that  plaintiff  was  in  the  liabit  of 
riding  to  the  middle  of  the  block  before 
getting  off,  it  was  not  error  to  refuse  to 
instruct  that  if  the  car  came  to  a  stop, 
and  plaintiff  got  up  to  leave,  and  was 
seen  by  the  motorman,  it  was  not  nec- 
essary for  plaintiff  to  ring  the  bell,  even 
though  such  was  the  rule  with  passen- 
gers. McDonald  V.  Montgomery  St.  Ry., 
110  Ala.  161,  SO  So.  317. 
§  197  (2)  Suiting  Train  before  Passen- 
ger Has  AUghted  or  WhUe  He  Is 
Alighting 

It  was  a  railway  conductor's  duty  to 
stop  his  train  at  a  passenger's  destina- 
tion long  enough  to  enable  the  passen- 
ger to  alight.  Dilburn  v.  Louisville  & 
N.  R.  Co.,  47  So.  210,  156  Ala.  228;  Ala- 
bama Mid.  R.  Co.  V.  Johnson,  123  Ala. 
197,  36  So.  160;  Birmingham  Union  R. 
Co.  ^.  Smith,  90  Ala.  60,  8  So.  86;  South- 
ern R.  Co.  V.  Burgess,  143  Ala.  364,  42 
So.  3S;  Alabama,  etc.,  R.  Co.  v.  Cox,  173 
Ala.  629,  55  So.  909,  S13. 

Where  a  carrier's  train  has  reached  a 
passenger's  destination,  the  carrier  must 
exercise  the  highest  degree  of  practi- 
cable care  to  afford  the  passenger  suffi- 
cient time  and  opportunity  to  alight  and 
if  the  usual  sufficiei 
and  the  passenger  i 
to  the  next  station, 
is  made  while  he  is 
ing  and  injury  occi 
ble.    Louisville,    etc. 

(Ala.).    59    So,    438. 

Trains   Drawn   by   Dummy   Engines.— 

The  duty  of  a  railroad,  operating  cars  by 
dummy  engines  without  fixed  stopping 
places,  to  ft  passenger  alighting  from 
its  cars,  is  not  discharged  by  merely 
slopping  a  reasonable  lime  for  such  pas- 
senger to  alight;  but  it  is  the  duty  of 
the  conductor,  before  giving  the  signal 
to  start,  to  see  that  no  passenger  is  in 
the  act  of  alighting,  or  in  a  position 
which  would  be  rendered  dangerous  by 
putting  the  car  in  motion.  Highland 
Ave.  &  Belt  R.  Co.  i:  Burt,  93  Ala.  S91, 
9  So'.  410,  13  L.  R.  A.  95,  cited  in  note 
in  11  L.  R.  A.,  N.  S..  140;  Sweet  v.  Bir- 
mingham R.,  etc.,  Co.,  136  Ala.  166,  33 
So.   886. 

The  passenger  does  not  assume  the 
risk  of  injury  from  jerks  or  jars  negli- 
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gently  permitted  or  occasioned  while  he 
is  preparing  to  alight,  or  is  in  the  act  of 
alighting.  Southern  R.  Co.  v.  Morgan 
(Ala.),  59   So.   433. 

Immaterial  Whether  or  Not  Move- 
ment of  Train  Violent — Where  a  pas- 
senger on  a  freight  train  was  warranted 
in  assuming  that  the  place  where  the 
caboose  stopped  was  the  place  at  which 
she  was  expected  to  alight,  it  was  the 
duty  of  the  carrier  to  stop  the  train  long 
enough  for  her  to  alight  in  safety,  or  to 
warn  her  of  the  danger  resulting  from 
the  further  movement  of  the  train  in 
time  to  avert  injury,  an-l  it  was  im- 
material whether  the  movement  of  the 
train  producing  injury  was  an  incident 
to  the  ordinary  operation  of  such  trains, 
or  was  unnecessarily  violent.  Southern 
Ry.  Co.  V.  Burgess,  43  So.  3S,  143  Ala. 
3G4. 

Passenger  Alighting  after  Lapse  of 
Reasonable  Time,— A  carrier's  servants 
are  bound  to  presume  that  there  may  be 
persons  in  the  cars  desiring  to  alight, 
and,  unless  they  know  there  are  not, 
they  have  no  right  to  start  the  trains 
until  they  have  waited  long  enough  to 
allow  such  passengers  to  alight,  nor. 
even  after  waiting  a  reasonable  time,  are 
they  entitled  to  start  the  trains  without 
using  reasonable  care  to  ascertain  if 
there  are  passengers  in  the  act  of  alight- 
ing, but,  if  reasonable  time  has  been 
given,  the  carrier's  servanis  are  not  re- 
quired "to  know"  that  all  persons  intend- 
ing to  stop  at  the  station  have  alighted 
in  safety.  Louisville,  etc.,  R.  Co.  v.  Dil- 
burn  (Ala.),  59  So.  43S. 

"When  the  train  of  an  ordinary  rail- 
road is  brought  to  a  standstill  at  the 
proper  and  usual  place  for  receiving  pas- 
sengers and  for  permitting  passengers  to 
alight,  and  remains  stationary  for  a  rea- 
sonably sufficient  time  for  this  purpose, 
the  duty  of  the  trainmen  in  this  regard 
has  been  performed;  but,  while  the  per- 
formance of  this  duly  may  relieve  the 
trainmen  from  the  further  duly  of  see- 
ing and  knowing  that  the  passengers 
are  on  or  off  as  ihe  case  may  be,  even 
'this  would  not  excuse  from  culpability 
if  those  in  cliarge  of  the  train  in  fact 
saw  or  knew  that  its  movement  would 
probably    imperil    the    passenger    in    the 


act  of  getting  off  or  on  th;  train,  and  in 
disregard  of  the  peril  caused  the  train 
to  move,  and  thereby  inflict  the  injury." 
Highland  Ave.,  etc.,  R.  Co.  v.  Burt.  92 
Ala.  291.  9  So.  410,  13  L.  R.  A.  95;  Sweet 
V.  Birmingham  R.,  etc..  Co..  138  Ala.  166, 
33  So,  888;  Birmingham,  etc.,  R.  Co.  v. 
Norris,   4   Ala.   App.   363,   59   So.  66,   68. 

A  carrier,  having  offered  a  reasonable 
opportunity  for  passengers  to  alight  and 
being  without  knowledge  or  reason  to 
know  of  the  perilous  position  of  a  pas- 
senger then  attempting  to  alight,  is  en- 
titled to  act  "pon  the  presumption  that 
passengers  will  exercise  due  care  to 
avoid  perilous  positions.  Central  of 
Georgia  Ry.  Co.  v.  McNab,  43  So.  222, 
150  Ala.  332. 

A  very  old.  infirm  woman  was  injured 
in  alighting  from  defendant's  train  on 
which  she  had  been  a  passenger.  The 
train  stopped  the  usual  length  of  time, 
wliich  appeared  to  be  a  reasonable 
length  of  time  for  passengers  to  alight- 
The  servants  of  the  carrier  had  notice 
of  the  passenger's  enfeebled  condition, 
and  though  she  claimed  that  the  en- 
trance of  other  passengers  delayed  her 
exit  until  the  train  had  started,  it  ap- 
peared that  these  passengers  were  not 
directed  or  authorized  to  enter.  Held, 
that  the  railroad  company  was  not  guilty 
of  negligence  in  starting  the  train  be- 
fore the  passenger  alighted.  Nashville, 
etc..  Railway  v.  Casey,  1  Ala.  App.  344, 
56  So.  88. 

§  197  (3)  Starting  Street  Car  before 
Passenger  Has  Alighted  or  While 
He  Is  AliKhting. 

A  car  being  at  a  regular  stopping  place 
for  letting  off  passengers,  and  having 
stopped,  it  was  the  carrier's  duty, 
through  its  agents  operating  the  car, 
failure  to  discharge  which  would  be  neg- 
ligence, to  inform  itself  whether  a  pas- 
senger was  in  the  act  of  leaving  the  ear, 
and  so  in  t  position  which  would  be 
rendered  perilous  by  putting  the  car  in 
motion.  Birmingham  R.,  etc.,  Co.  v. 
Mayo  (Ala.),  61  So.  289.  See,  to  the 
same  effect.  Birmingham  R.,  etc.,  Co.  v. 
McGinty.   158  Ala.   410.  48   So.   491. 

It  is  the  duty  of  the  conductor  of  an 
electric  car,   when  his  car  has  stopped  to 
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allow  passenfiers  to  alight,  to  see  thai 
no  passenger  is  in  a  position  which 
would  render  it  dangerou'!  to  start  the 
car,  before  giving  the  signal  to  start, 
although  the  car  is  running  on  schedule 
time,  and  stops  only  al  regular  stations, 
Birmingham  Railway  &  Electric  Co.  i'. 
Wildman.  34  So.  548,  119  Ala.  547.  cited 
in   note   in   II   L.   R.  A.,   N.   S..   140. 

It  is  the  duty  of  the  driver  of  a  horse 
car,  when  signaled  to  stop,  to  ascertain 
•who  and  how  many  of  his  passengers 
intend  to  alight  at  that  place,  to  wait  a 
sufficient  length  of  time  to  enable  them 
to  alight  in  safety  by  the  exercise  of 
reasonable  diligence,  and,  in  any  event, 
to  see  and  ki.ow  that  no  passenger  is  in 
the  act  of  alighting,  or  is  otherwise  ii. 
a  position  which  would  be  rendered  per- 
ilous by  the  motion  of  the  car,  when  he 
again  puts  the  car  in  motion,  and  if  he 
lail  in  any  of  these  respects,  and  injury 
results,  his  employer  is  liable.  Birming- 
ham Union  Ry.  Co.  v.  Smith,  SO  Ala,  60. 
B  So.  86,  citet'  in  notes  in  4  L.  R.  A.,  N. 
S.,  141,  11  L.  R.  A..  N.  S.,  140. 

Duty  to  Know  Poution  of  PassenKcr 
after  Car  Has  Stopped  Reasonable 
Time. — It  wis  an  electric  railway  com- 
pany's duty  to  hold  a  car  at  a  stopping 
place  sutficien-  time  to  allow  passengers 
to  alight,  and  not  to  start  it  while  a 
passenger  was  alighting;  but  it  would 
have  been  a  defense  to  an  action  for  in- 
jury to  him  <hat  the  car  had  stopped  a 
sufficient  time,  and  that  those  in  charge 
did  not  know  that  he  was  alighting. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 
McGinty,  48  So.  491,  158  Ala.  410.  See, 
to  the  same  effect,  Armstrong  v.  Mont- 
gomery St.  R.  Co.,  123  Ala.  333,  26  So, 
349;  Sweet  v.  Birmingham  R.,  etc.,  Co, 
136  Ala.  166,  33  So,  886;  Birmingham  R, 
etc.  Co.  V.  Moore,  148  Ala.  115,  42  So. 
1034. 

Sudden  Movement  as  Negligence  De- 
pendent on  Circumstancefl — Any  start- 
ing or  stopping  of  a  street  car  with  a 
sudden  or  unusual  jerk  or  movement 
while  a  passenger  is  alighting,  whether 
at  a  stopping  place  or  not  and  whether 
known  to  delendant's  servants  or  not 
is  not  per  se  actionable  negligence ; 
whether  it  is  so  or  not  depending  on  the 
of   time   and   place    or   on 


the  knowledge  of  the  carrier's  responsi- 
ble agents  that  they  may  injure  an  ex- 
posed passenafer.  Birmingham  R.,  etc., 
Co,  V.  Barrett    (Ala.),  60  So.  S63, 

A   charge,   exonerating  a  carrier   from 
liability  for  injuries  to  an  alighting  pas- 
senger  if  the  jury   find   that   the   crew   of 
le  car  did   not  know  that  she  intended 
>  alight  before  reaching  the  usual  stop- 
ing     place,     is     properly     refused.      Bir- 
mingham Ry,,  Light  &  Power  Co.  v.  Gi- 
rod,  51   So.  242,   164  Ala.   10. 
§  1&7  (4)  Duty    to    Provide    Safe    Place 
and  Mears  for  Alighting. 
A    street    railway   company    is   required 
to    exercise    the    highest    degree    of    care 
in  selecting  a  place  at  which  to  stop  its 
cars  to  allow  passengers  to  alight.     Mo- 
bile Light  &  R.  Co.  V.  Walsh.  40  So.  560, 
148  Ala.  395;  Montgomery    St.    Railway 
V.  Mason,  133  Ala.  508,  33  So.  361.     See 
notes   in   16  L.   R.   A.,   N.   S.,  467,  469,  32 
L,  R.  A.,  N.  S.,  884. 

Plaintiff  became  a  passenger  on  de- 
fendant's street  railway  on  a  dark  night, 
and  on  alighting  from  the  car  at  his  des- 
tination tripped  on  taking  his  first  step 
over  a  pile  of  lumber  left  at  the  place 
by  defendant  the  day  previous  while  re- 
pairing a  bridge.  Held,  that  the  de- 
fendant was  liable  in  failing  to  provide 
a  reasonably  safe  place  for  the  landing 
of  its  passengers.  Montgomery  St.  Ry. 
V.  Mason,  33  So.  361,  133  Ala,  508,  cited 
in  note   in  32  L.   R.  A.,  N.  S..  884, 

Right  of  Passenger  to  Assume  That 
Place  Is  Safe. — It  is  the  duty  of  persons 
operating  a  street  car  to  know  that  the 
place  at  which  the  car  is  stopped  to  al- 
low a  passenger  to  alight  is  reasonably 
safe,  and  the  passenger  has  a  right  to 
assume  that  it  is  safe,  unless  it  is  ob- 
viously  dangerous.     Mobile    Light    &   R. 

Co.    V.    Walsh,    40    So.    559,    146    Ala.    290; 

Alabama,  etc,  R.  Co.  v.  Cox,  173  Ala, 
639.  55  So.  90b,  912.  See  notes  in  16  L. 
R.  A.,  N.  S„  467.  469,  32  L.  R..A.,  N.  S., 

a84. 

Stopping  Train  over  Trestle  after 
Calling  Station. — Where  the  conductor 
on  a  railroad  train  calls  the  name  of  a 
station,  and  the  engineer,  before  reach- 
ing there,  though  without  the  conduct- 
or's knowledge,  stops  the  train  over  a 
trestle,  to    take    on   water,   the   company 
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is  liable  for  injuries  sustained  by  a  pas- 
senger in  gclting  off  the  train,  if  he  was 
not  notified,  and  the  surroundings  did 
not  show,  that  he  was  not  at  the  station. 
Richmond  &  D.  K.  Co.  v.  Smith,  92  Ala. 
237,  9  So.  33:i,  cited  in  note  In  2  L,  R. 
A.,   \-.   S.,   115. 

§  197  (5)  Duty    to    Want    Pawenger    of 
Dangers. 

See,  also,  post,  "Passenger  Set  Down 
beyond  Station,  Platform,  or  Other 
Landing   Place,"  §   1S7    (8). 

If  there  is  a  dangerous  place  at  the 
landing,  it  is  the  duty  of  the  conductor 
to  warn  those  about  stepping  out.  And 
he  must  give  notice  to  all  if  any  danger 
in  alighting  \h  probable,  and  this  doc- 
trine applies  to  street  railway  companies. 
Montgomery  St.  Railway  v.  Mason,  133 
Ala.  503,  32  So.  261;  Birmingham  R., 
etc.,  Co.  V.  Seaborn,  168  Ala.  658;  S3  So. 
241. 

%  197  (6)  Duly    to    Assist    Passenger    in 
Alighting. 

Duty  as  to  Assisting  Passengers. — It 
is  not  the  duty  of  a  railroad  to  assist  pas- 
sengers to  alight  from  Its  cars  except 
where  it  has  accepted  as  a  passenger  one 
who  Is  unable,  through  disabiHty.  to 
care  for  himself,  and  such  disability  Is 
known  at  the  time  of  the  acceptance,  or 
where  a  passenger  Is  too  sick  or  disa- 
bled to  safely  alight  without  aid.  Cen- 
tral, etc.,  R.  Co.  f.  Carlisle,  2  Ala.  App. 

514.    56    So.    737. 

The  fact  that  a  husband  was  carrying 
a  baby  did  not  render  him  unable  to  as- 
sist his  wife  In  alighting  from  the  train, 
so  as  to  make  it  the  duty  of  the  carrier's 
servants  to  assist  her.  Central,  etc.,  R. 
Co.  V.  Carlisle.  2  Ala.  App.  514,  !6  So. 
737. 

Where  a  woman  passenger  is  accom- 
panied by  her  husband  apparently  capa- 
ble of  assisting  her,  the  duty  of  the  car- 
rier to  give  her  assistance  is  suspended, 
and  no  recovery  can  be  had  for  its  non- 
exercise.  Central,  etc.,  R.  Co.  v.  Car- 
lisle, 2  Ala.  App.  514,  58  So.  737. 

Though  a  female  passenger  was  car- 
rying a  valise,  a  parasol,  and  a  fan  when 
she  attempted  to  alight  from  the  carrier's 
vehicle,  her  condition  was  not  one 
of    such    obvious    infirmity    or    disability 


that  she  was  entitled  to  the  assistance 
of  the  carrier's  servants.  Central,  etc.. 
R.  Co.  V.  Carlisle.  2  Ala.  App,  514,  56 
So.  737. 

Nonconformity  to  Rule  Requiring  As- 
sistance to  Lady  Passengers. — Even 
though  a  railway's  rules  require  conduct- 
ors to  assist  lady  passengers  in  alighting, 
nonconformity  to  the  rule  would  impose 
no  liability  on  the  carrier  unless  known 
to  and  relied  upon  by  a  passenger  to  hurt 
her,  such  duty  being  wholly  gratuitous. 
Central,  etc..  R.  Co,  v.  Carlisle,  2  Ala. 
App,    514,    56    So.    737. 

Degree  of  Care  Necessary  in  Render- 
ing Assistance. — Where  a  railroad  com- 
pany offers  to  assist  a  passenger  to 
alight  from  Its  cars,  It  is  bound  to  exer- 
cise due  care  in  rendering  such  assist- 
ance. Central,  etc.,  R,  Co  v.  Carlisle, 
2  Ala.  App.  514,  56  So.  737. 
§      197      <7)      Injuries      Received      after 

Alighting   and  While   Leaving   Train 

or  Station. 
"As  a.  general  rule,  it  may  be  said 
that  the  relation  of  carrier  and  passen- 
ger does  not  cease  with  the  arrival  of 
the  train  at  the  passenger's  destination, 
but  continues  until  the  passenger  has 
had  reasonable  time  and  opportunity  to 
safely  alight  from  the  train  at  the  place 
provided  by  the  carrier  for  the  discharge 
of  passengers,  and  to  leave  the  carrier's 
premises  in  the  customary  manner." 
Alabama,  etc.,  R.  Co.  v.  Cox,  173  Ala. 
629,  55  So.  909,  911. 
§  197  (ft)  Passenger    Set    Down   beyond 

Station,  Platfomi,  or  Other  Landing 

Place. 
Where  a  passenger  is  wrongfully  or 
negligently  carried  past  his  destination 
it  Is  the  duty  of  those  In  charge  of  the 
train  to  either  back  it  to  the  station  or 
to  notify  the  passenger  how  and  when 
to  alight,  warn  him  of  any  dangers  In- 
cident to  alighting  at  that  point,  and 
give  him  such  assistance  or  instructions 
as  may  be  necessary  to  assure  his  safe 
return,  and  if,  without  the  fault  of  the 
passenger,  he  is  injured  in  making  his 
way  back  to  the  station  the  company  is 
liable.  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Seaborn,  53  So.  241,  163  Ala.  656, 
cited  in  note  in  41  L.  R.  A..  N.  S..  745. 
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In  an  action  for  personal  injuries  to  a 
passenger  carried  beyond  her  station,  re- 
ceived while  attempting  to  walk  back  to 
the  station,  it  is  immaterial  whether  the 
carrier's  conductor  knew  that  the  pas- 
senger did  not  know  of  a  safe  route  from 
the  point  where  she  alighted  back  to  the 
station,  or  that  the  trainmen  had  rea- 
son to  believe  that  the  passenger  would 
encounter  danger.  Alabama  City,  G.  & 
A.  Ry.  Co.  V.  Cox,  55  So.  909,  173  Ala, 
629,  cited  in  note  in  41  L.  R.  A.,  N.  S.. 
745. 

Where  a  street  car  passenger  on  a  dark 
night  signaled  Che  conductor  to  let  her 
off  at  a  regular  stopping  place,  and  the 
conductor  understood,  but  failed  to  let 
her  off  there,  and  let  her  off  beyond, 
where  the  track  was  very  rough,  and 
while  attempting  to  cross  the  track  fell 
and  was  injured,  the  company  was  neg- 
ligent, entitling  her  to  recover,  unless 
she  was  guiliy  of  contributory  negli- 
gence in  cross-ing  the  track,  or  unless 
she  assumed  the  risk.  Melton  v.  Bir- 
mingham Ry„  Light  &  Power  Co.,  45 
So.  151.  153  Ala.  95,  cited  in  notes  in  32 
L.  R.  A.,  N.  S.,  885,  37  L.  R.  A.,  N.  S.. 
E66. 

§  198.  Care  as  to  Persona  Accompany- 
ing Passencers. 
Where  one  assists  a  passenger,  with 
the  knowledge  of  the  agent  of  the  car- 
rier, whose  duty  it  is  to  assist  passen- 
gers on  or  off  the  trains,  it  is  presumed 
that  such  assistance  is  rendered  with 
the  carrier's  approval,  so  that  it  must  ex- 
ercise the  same  degree  of  care  toward 
such  person  as  Coward  a  passenger.  Mc- 
Elvane   v.    Cciitral   of    Georgia    Ry.    Co., 

54    So.    4B9,    170    Ala.    535. 

"It  is  undoubtedly  the  law  that  'a  car- 
rier owes  a  duty  to  persons  who  come 
upon  a  train  accompanying  passen- 
gers, with  the  intention  of  getting  off 
before  ihe  train  starts  or  for  the  purpose 
of  meeting  paisengers  who  are  about  to 
alight.  And  (specially  is  there  such  a 
duty  when  the  passenger  requires  as- 
sistance which  the  servants  of  the  car- 
rier do  not  undertake  to  render.  But  if 
the  servants  of  the  carrier  have  no  no- 
tice or  knowledge  of  the  intention  of 
one  thus  coming  on  board  to  get  off  be- 


fore the  starting  of  the  train,  they  owe 
hirn  no  additional  duty  as  to  affording 
him  an  opportunity  to  safely  alight.'  6 
Cyc,  p.  915."  Southern  R.  Co.  v.  Pat- 
terson,   148   Ala.   77,  41   So.   964. 

Giving    Reasonable    Time   to   Alight. — 

Where  one  boards  a  train  solely  for  the 
purpose  of  assisting  an  old  lady,  nearly 
blind,  at  her  request,  to  lake  passage  on 
it,  before  doing  so  having  approached 
the  conductor,  and  told  him  of  her  con- 
dition and  need  of  assistance,  and  been 
requested  by  him  to  render  such  assist- 
ance, so  that  the  conductor  is  bound  to 
know  of  his  intention  to  alight  before 
the  train  starts,  it  is  the  duty  of  the 
conductor  to  give  him  a  reasonable  time 
to  alight  before  starting  the  train;  and 
not  having  done  so,  and  such  person 
having  in  consequence  been  injured  in 
alighting,  without  any  contributory  neg- 
ligence, after  Che  starting  of  the  train, 
the  carrier  is  liable  therefor.  Southern 
Ry.  Co.  V.  Patterson,  41  So.  964,  148  Ala. 
77,  cited  in  note  in  33  L.   R.   A.,  N.   S., 

911. 

Alighting    from    Moving    Train. — One 

who  entered  a  railway  train  as  an  escort 
for  a  woman,  to  find  her  a  seat,  and  who 
was  injured  in  the  endeavor  to  leave  the 
train  while  it  was  under  way,  with  some 
papers  in  his  hand,  held  without  remedy. 
Central  R.  &  Banking  Co.  v.  Letcher,  69 
Ala.  106,  cited  in  notes  in  21  L.  R.  A. 
354,  3  L.  R.  A..  N.  S.,  433. 

Condition  and  Use  of  Carrier's  Prem- 
ises.— All  the  property  of  a  railroad  com- 
pany, including  its  depots  and  adjacent 
yards  and  grounds,  is  its  private  prop- 
erty, on  which  no  one  is  invited,  or  can 
claim  a  right  to  enter,  except  those  per- 
sons who  have  business  with  Ihe  rail- 
road; which  class  embraces,  not  only 
passengers,  but  protectors  and  friends 
attendant  on  their  departure,  or  awaiting 
their  arrival.  To  the  class  of  persons 
thus  having  business,  Che  railroad  com- 
pany is  under  obligation  Co  keep  in  safe 
condicion  all  parts  of  its  platforms,  with 
the  approaches  thereto,  to  which  the  pub- 
lic do,  or  would  naturally  resort,  and  all 
portions  of  the  station  grounds  reasona- 
bly near  to  the  platform,  where  passengers 
would  be  likely  to  go,  and  to  provide 
safe  waiting-rooms,  and  to  keep  the  de- 
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pot  and  platfrrm  wdl  lighled  at  night. 
Montgomery,  etc.,  R,  Co.  v.  Thompson, 
77    .Ma.   44R. 

§  IBS.  Proximate    Catiu    of   Injurr. 


Failure    to    Have    Premises    Lighted.— 

Where,  in  an  action  for  injuries  caused 
by  the  alleged  failure  of  a  railroad  com- 
pany to  have  i(s  depot  premises  prop- 
erly lighted,  there  is  evide:ice  tending  to 
show  that  the  fall  and  injury  of  plain- 
tiff immediately  followed  his  leaving  the 
ticket  office  to  take  the  train,  it  can  not 
be  affirmed  on  the  evidence,  as  matter 
of  law,  that  the  absence  of  a  light  was 
not  the  proximate  cause.  Alabama  G. 
S.  R.  Co.  V.  Arnold,  «0  .'V.la.  600.  3  So, 
337,  cited  in  note  in  7  L.  R.  A„  N.  S., 
1179. 

g     im     (3)     Sufficiency    and    Safety    of 
Means   of   Transportation. 
Defective    Bell    Rope.— In     an     action 

against  a  railroad  company  for  injuries  to 
a  passenger,  where  it  appeared  that  the 
accident  occurred  to  a  freight  train  hav- 
ing one  passenger  car  attached,  the  fact 
that  Che  bell  rope  from  the  engine  did 
not  reach  to  the  passenger  car  at  the 
end  of  the  train  would  not,  of  itself,  en- 
title plaintiff  to  a  recovery,  unless  such 
neglect  was  the  cause  of  the  injury. 
Mobile  &  M.  R.  Co.  v.  Ashcraft,  4H 
Ala.  15. 

Car  Negligently  Loaded  —  Injur; 
Caused  by  Derailment — A  witness  who 
boarded  a  freight  train  with  deceased 
testified  that  one  of  the  flat  cars  was 
loaded  with  sewer  pipe,  held  on  by 
standards,  one  of  which  was  lost  during 
the  trip:  9,M  one  of  the  pipes  fell  off. 
and  that,  when  witness  told  the  con- 
ductor  he  ought  to  stop,  the  latter  re- 
fused, whereupon  witness  said  he  would 
not  ride  behind  a  car  in  that  condition, 
and  jumped  nff.  Subsequently  a  derail- 
ment occurred,  in  which  deceased,  who 
was  sitting  on  a  box  car  behind  the  flat 
car,  was  killed.  He!d>  insufficient  to 
show  that  his  death  was  d-je  to  the  will- 
ful and  wanton  misconduct  of  the  con- 
ductor. Beyer  v.  Louisville,  etc..  R.  Co., 
114    Ala.    424,   91    So.    952, 


lERS  §§  198-200 

§  IM  <3)  Management  of  ConTcyaaces. 
Failure  to  Ring  Bell  or  Blow  Wbinl«^ 
— Negligence  by  a  railroad  company  in 
starting  a  passenger  train  from  the  sta- 
tion without  ringing  the  bell  or  blowing 
the  whistle,  in  violation  of  Code  1907. 
S  5473.  was  not  the  proximate  cause  of 
injuries  to  a  trespasser  injured  by  being 
jerked  off  the  train  by  its  sudden  start- 
ing while  he  was  preparing  to  get  off. 
McElvane  v.  Central  of  Georgia  Ry.  Co^ 

54    So.    489.    170    Ala.    533. 

Defendant's  negligence,  causing  inuni- 
nent  danger  of  a  car  colliding  with  that 
on  which  plaintiff  was  a  passenger,  or 
an  appearance  of  such  danger,  was  the 
proximate  cause  of  her  injury,  whether 
she  jumped  off,  or  was  pushed  off  by  a 
companion,  or  another  passenger  jumped 
off  onto  her  after  she  had  got  off.  Bir- 
mingham Ry.  &  Electric  Co.  r.  Butler, 
33   So.   33.  135   Ala.   388. 

g  1S9  (4)  Negligence  of  Third  PersoD 
Contributing  to  Injury. 

Anticipating  Conduct  of  Stranger. — A 
carrier  is  not  liable  for  injuries  to  a  pas- 
senger arising  from  the  misconduct  of 
third  persons  unless  the  v,-rongful  con- 
duct is  actually  foreseen  in  time  to  pre- 
vent the  injury  or  is  of  such  nature  and  is 
perpetrated  under  such  circumstances 
that  it  might  have  been  anticipated. 
Nashville,  etc.,  Railway  v.  Crosby  (Ala,), 
62  So.  889. 

Concurring  Negligence  of  Carrier  and 
Stranger. — If  a  passenger's  injury  is  the 
result  of  the  concurring  negligence  of  a 
stranger  and  the  carrier,  the  latter  ia 
liable.  Irwin  v.  Louisville  &  N.  R.  Co.. 
50  So.  62,  161  Ala.  489. 

§  200.  Companies  or   Peraons   Liable. 

Effect  of  Transfer  of  Franchise  with 
Legislative  Consent. — Where  a  street- 
railway  company  transfers  its  property 
and  franchises,  without  legislative  con- 
sent, to  another  company,  it  is  still  lia- 
ble for  injuries  to  a  passenger;  and  such 
passenger,  having  sued  the  original  com- 
pany, need  not  show  that  the  railroad 
was  actually  operated  by  such  company 
at  the  time  of  the  injury.  Ricketts  v. 
Birmingham   St.  Ry.  Co.,  85  Ala.  600.  5 

So.    353. 
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Several  Proprieton  of  Different  Por- 
tions of  Stage  Line.— Where  several  pro- 
prietors of  different  portions  of  a  stage 
line,  by  agreement  among  themselves, 
appoint  a  common  agent  at  each  end  of 
the  route  to  receive  the  fare  and  give 
through  tickets,  this  does  not  of  itself 
constitute  thrm  partners  as  to  passen- 
gers who  purchase  through  tickets,  so 
as  to  render  each  proprietor  liable  for 
losses  occurring  on  any  portion  of  the 
line.  Ellsworth  v.  Tartt.  26  Ala.  733. 
§  201,  Actions  for  Injuries. 
§  SOS. Nature  and    Form. 

Where  a  passenger  is  injured  through 
the  negligence  of  a  carrier,  he  may  sue 
ypon  the  contract,  alleging  the  negli- 
gent acts  of  defendants  as  a  breach  of 
the  contract,  or  proceed  in  tort,  milking 
the  negligence  the  ground  of  his  right  of 
recovery;  and  if  he  sues  for  the  tort  he 
must  show  that  he  stands  in  the  relation 
of  a  passenger  of  the  carrier,  to  estab- 
lish his  right  to  recover  for  its  negli- 
gence. Malcomb  v.  Louisville  &  N.  R. 
Co.,  46  So.  768,  155  Ala.  337. 
g  203.  Ccnditions    Precedent. 

Notice  of  Accident.— A  passenger  in- 
jured by  a  carrier  need  not  notify  it  of 
the  accident  before  bringing  an  action 
for  damages.  Birmingham  Ry.  &  Elec- 
tric Co.  V.  Wildman,  24  So.  548,  119  Ala. 
G4T. 

§  S04. Pleading. 

§     S04     (1)     Declaration,  Complaint,  or 
Petition  in  General. 

Inuninency  of  Collision.- -A  complaint 
in  an  action  for  damages  against  a  street 
railway  company  which  averred  that  the 
car  on  which  plaitltifF  was  a  passenget 
was  "about  to  collide  with"  a  locomotive 
Eufliciently  alleged  that  a  collision  was 
imminent.  Selma  Street  &  Suburban 
Ry.  Co.  V.  Owen,  31  So.  598,  133  Ala.  420. 

A  complaint  for  personal  injury,  alleg- 
ing that  defendant's  agent  negligently 
caused  another  car  "to  appear  to  be  in 
imminent  danger"  of  colliding  with  the 
car  on  which  plaintiff  was  a  passenger, 
whereupon  she  jumped,  is  defective  in 
not  showing  that  the  appearance  was 
such  as  to  convince  a  reasonable  person 
of   the    imminence    of   the    danger.     Bir- 
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mingham   Ry.   &   Electric   Co.  v.    Butler, 
33  So.   33,   13i5   Ala.  388. 

Manner  in  Which  Plaintiff  Injured. — 
A  complaint  alleging  that  plaintiff,  while 
a  passenger  upon  defendant's  railway, 
was  injured,  and  that  his  injuries  were 
proximately  cnused  by  the  negligence  of 
defendant's  servants,  was  not  demurra- 
ble on  the  ground  that  it  did  not  specify 
with  sufHcient  particularity  the  manner 
in  which  plaintiff  was  injured,  Birming- 
ham Ry.,  Light  &  Power  Co.  v.  Adams, 
40  So.  38S,  146  Ala.  367. 

The  complaint,  in  an  action  against  a 
railroad  company  for  injuries  received 
by  one  waiting  at  its  Rag  station  to  take 
passage,  need  not  set  up  the  instrumen- 
tality of  the  injury  or  the  manner  in 
which  it  was  received.  Louisville,  etc., 
R.  Co.  V.  Glasgow  (Ala.),  60  So.  103. 

Manner  of  Injury  SufBciently  Shown.— 
A  complaint,  in  an  action  against  a  rail- 
way company  for  the  death  of  a  passen- 
ger, which  alleges  that  decedent  was  vio- 
'ently  thrown  from  a  train,  sufficiently 
shows  the  manner  of  tfie  infliction  of  the 
injuries.  Kansas  City.  M.  8:  B.  R.  Co.  v. 
Matthews.  39  So.  207.  142  Ala.  208. 

Place  of  Injury.— The  allegation  in  a 
complaint  that  plaintiff  was  injured  while 
on  a  car  of  defendant,  which  operated  its 
ars  in  the  city  of  Birmingham,  was  a 
ufficient  allegation  as  to  the  place  where 
the  injury  occurred.  Birmingham  R.,  etc., 
Co.  V.  Moore,  148  Ala.  115.  42  So.  1024. 
}  204  (2)  Allegations  as  to  Relation  of 
Carrier  and   Passenger. 

Necessity  of  Showing  Relation. — A 
count,  in  a  complaint  against  a  carrier 
tor  injuries,  which  charges  simple  negli- 
3;ence  and  fails  to  show  that  plaintiff  was 
rightfully  in  the  car,  is  insufficient,  since, 
if  plaintiff  were  a  trespasser,  defendant 
owed  only  the  duly  not  to  wantonly  in- 
jure. Broyles  v.  Central,  etc.,  R.  Co.,  166 
Ala.  616,  S2  So.  81. 

Averment  Showing  Defendant  to  Be 
Public  Carrier— An  averment  that  defend- 
ant was  operating  street  cars  as  a  com- 
non  carrier  of  passenger  for  reward  is 
an  averment  that  defendant  was  a  public 
carrier  of  passengers.  Birmingham  R., 
etc.,  Co.  V.  Selhorst,  165  Ala.  475,  51  So. 
563. 

Rdation  Sufficiently  Shown. — In  an  ac- 
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tion  by  a  passenger  for  an  assault  by  the 
conductor,  a  general  averment  in  the  com- 
plaint thai  plaintiff  was  a  passenger  at 
the  time  of  the  assault,  is  sufficient, 
and  it  need  not  allege  that  the  passenger 
was  at  the  time  on  the  car  of  the  carrier. 
Alabama  City,  G.  &  A.  Ry.  Co.  v.  Samp- 
ley,  53   So.   142.  169  Ala.  372. 

Where  a  complaint  alleged  that  plaintiff 
was  a  passenger  on  defendant's  car  when 
she  received  ihe  injury  complained  of, 
the  duty  of  the  defendant  laward  her  was 
thus  shown,  and  the  averment  of  a  failure 
to  perform  this  duty  was  sufficient. 
Birmingham  R.,  etc.,  Co.  v.  Moore.  148 
Ala.  115,  *3  So.  1034. 

In  an  action  by  a  passenger  against  a 
carrier  for  an  assault  committed  upon 
him  by  other  passengers,  the  complain 
alleged  that  defendant  was  a  corporatio 
operating  a  railroad  and  engaged  in  ear 
rying  passengers  for  hire  and  that  plain 
tiff  was  a  passenger  on  one  of  defendant' 
cars.  Held,  t'lat  the  complaint  sufficiently 
averred  that  the  plaintiH  was  a  passen- 
ger and  that  defendant  was  a  carrier  oi 
passengers  for  hire.  Culberson  v.  Em- 
pire Coal  Co..  156  Ala.  416,  47  So.  237. 
A  complaint  in  an  action  against  a  c: 
rier  which  alleges  that  plaintiff  was  at 
station  to  be  carried  as  a  passenger;  that 
she  was  weak  and  hardly  able  to  walk 
that  the  train,  on  reaching  the  station 
stopped  to  take  on  passengers;  and  that 
the  carrier,  through  its  servants,  accepted 
her  as  a  passenger  and  traniipDrted  her  to 
her  destination,  and  received  her  fare,  and 
through  its  servants  proceeded  to  assist 
her  to  board  the  train,  but  performed  the 
service  negligently,  causing  injury  to  her 
—shows,  as  against  a  demurrer,  that  plain- 
tiff at  Che  time  of  the  injuries  had  been 
accepted  as  a  passenger,  thiit  the  servants 
knew  of  her  physical  condition,  and  that 
they  acted  within  the  scope  of  their  au- 
thority, and  strifes  a  cause  of  action.  Wil- 
liams V.  Louisville  &  N.  R.  Co..  43  So. 
576.  150  Ala.  324.  10  L.  R.  A.,  N.  S.,  413. 
Complaint  Insufficient  to  Show  Rela- 
tion.— A  count  in  a  complaint  against  a 
railway  comiMny  for  personal  injuries 
claimed  to  have  been  received  in  a  col- 
lision of  cars  on  one  of  which  plaintiff 
was  at  the  time  alleged  that  while  plain- 
tiff was  on  such  car  "at  the  request  or 


defendant,  its  agents,  or  em- 
ployees, in  violation  of  its  duty  to  plain- 
tiff, the  defendant,  its  agents  or  employ- 
ees, propelled  said  car  wantonly,  willfully, 
or  intentionally,"  etc.  Held,  that  it  did 
not  allege  facts  showing  that  plaintiff  was 
a  passenger,  nor  that  the  car  was  a  pas- 
senger car,  nor  that  the  agent  or  em- 
ployee who  invited  or  requested  him  to 
go  on  the  car  was  acting  within  the  scope 
of  his  employment,  and  was  therefore  de- 
murrable. Thompson  v.  Nashville,  C.  & 
St.  L.  Ry.,  49  So.  340,  160  Ala.  590,  cited 
in  note  in  37  L.  R.  A.,  N.  S.,  435. 
§  S04  (3)  Allegations  as  to  Negligence  in 

Charging  Negligence  in  General  Tenna, 

— In  an  action  for  injuries  to  a  passenger, 
it  is  sufficient  to  charge  negligence  in  gen- 
eral terms.  Birmingham  R.,  etc.,  Co.  v. 
Wright,  153  Ala.  Bfl,  44  So.  1037;  Birming- 
ham  R.,  etc.,  Co.  v.  Hunnicutt.  3  Ala.  App. 
448,  57  So.  262.  See,  to  the  same  effect, 
Birmingham  R.,  etc.,  Co.  v.  Haggard,  155 
Ala.   343,  46  So.   519. 

A  complaint  in  an  action  for  injuries  to 
a  passenger  which  avers  the  negligence 
of  the  carrier  in  such  general  language  as 
to  amount  to  hardly  more  than  a  state- 
ment of  a  mere  conclusion  is  good  as 
against  a  demurrer.  Birmingham  R.,  etc., 
Co.  V.  McCurdy,  172  Ala.  488,  5S  So.  616. 

Injuries  Caused  bj  Negligent  Conduct 
of  Business. — A  complaint  averring  that 
plaintiff's  intestate  was  a  passenger  on 
one  of  defendant's  street  cars,  and  that 
defendant  then  and  there  so  negligently 
conducted  said  business  that  by  reason 
of  such  negligence  plaintifTs  intestate  re- 
ceived personal  injuries,  which  caused  his 
death,  sufficiently  alleges  the  negligence 
of  defendant.  Armstrong  v.  Montgomery 
St.  Ry.  Co.,  36  So.  349,  123  Ala.  233. 

A  count  in  a  complaint,  alleging  that 
defendant  was  a  common  carrier,  and  that 

so  negligently  conducted  its  business 
that  by  reason  of  such  negligence  plain- 
intestate  who  was  a  passenger  on 
of  defendant's  trains,  received  per- 
sonal injuries  which  caused  his  death. 
of  action  for  simple  negli- 
illc,  etc.,  R.  Co.  V.  Perkins, 
132   Ala.   133,  44  So.  603. 

iplaini  for  injuries  to  a  passenger, 
which  alleges  the  existence  of  the  rela- 
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tion  of  carrier  and  passenger  Just  before 
and  at  the  time  of  the  injuries,  and  which 
states  that  the  carrier,  failing  in  its  duty 
to  carry  the  passenger  safely,  so  negli- 
gently conducted  its  business  that  by 
reason  of  sudi  negligence  the  passenger 
received  as  a  proximate  result  thereof 
personal  injuries,  states  a  cause  of  action 
for  simple  negligence,  and  is  good  as 
against  a  demurrer.  Birmingham  R..  etc., 
Co.  V.  Wright,  153  Ala,  99,  44  So.  103T. 

Complaints  Hdd  to  Charge  Simple  Neg- 
ligence.— A  count,  after  stating  plaintiff's 
relation  as  a  passenger,  and  the  duty  of 
defendant's  servant  not  to  increase  the 
speed  of  the  car  after  being  advised  that 
plaintilf  desired  to  alight,  alleged  that  de- 
fendant's motorman,  well  knowing  that 
plaintiff  was  seeking  to  alight,  and  that 
a  sudden  jerk  would  probably  throw 
plaintiff  from  the  car,  with  wanton,  will- 
ful, and  reckless  negligence  suddenly  in- 
creased the  speed  of  the  car,  and,  as  a 
proximate  consequence  thereof,  plaintiff 
was  thrown  from  the  car  and  injured. 
Held,  that  such  count  did  not  present  a 
charge  of  willful  injury,  but  tendered  an 
issue  of  negligence  only,  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Glover,  38  So. 
836.   142   Ala.   492. 

A  complaint  for  injuries  to  a  street  car 
passenger,  which  alleges  that  it  was  the 
duly  of  the  company  to  carry  plaintiflf 
,  safely,  and  "that,  failing  in  this  duty,  and 
with  a  reckless  disregard  for  the  safety 
of  plaintiff,  and  knowing  that  the  prob- 
able consequences  thereof  would  be  to 
inflict  injury  on  plaintiff,"  the  employees 
in  charge  of  the  car,  acting  within  the 
scope  of  their  duties,  willfully,  wantonly, 
or  intentionally  ran  the  car  while  the  pas- 
senger was  in  the  act  of  alighting,  so 
that  he  was  injured,  only  charges  simple 
negligence,  and  is  good  as  against  a  de- 
murrer raising  the  question  of  a  joinder 
of  corporate  negligence  with  negligence 
of  employees;  the  word  "this"  referring 
only  to  the  duty  of  the  company,  and  the 
conjoined  sentence  beginning  with  the 
words  "with  a  reckless  disregard"  refer- 
ring to  the  circumstances  under  which 
the  company,  as  distinguished  from  the 
employees  failed  to  perform  its  duty. 
Birmingham  R„  etc.,  Co.  v.  Wright,  153 

Ala.    99,   44    So.    103T. 


A  count,  in  a  complaint  against  a  car- 
rier for  injuries,  alleging  that  the  wreck 
was  caused  by  ihe  gross  or  reckless  neg- 
ligence of  defendant,  and  that  said  gross 
and  reckless  negligence  consisted  in  al- 
lowing rotten,  unsound,  and  insecure  cross- 
ties  to  remain  under  the  rails  of  said  road, 
etc,  charges  only  simple  negligence,  and 
hence  a  failure  to  aver  that  plaintiff  was 
rightfully  on  the  train  makes  the  count 
demurrable.  Broyles  v.  Csntral,  etc.,  R. 
Co.,  166  Ala.  616,  53  So.  81. 

A  complaint  which  alleges  that  the 
plaintiff,  while  under  the  influence  of 
liquor,  boarded  an  open  car  and  rode  on 
the  train,  and  that  the  road  was  new  and 
rough,  and  that  running  the  train  at  a 
fast  rate  of  speed  would  cause  it  to  jolt, 
and  to  endanger  those  on  the  open  car, 
and  that  these  facts  were  well  known  to 
the  engineer,  but,  with  full  knowledge  of 
them,  he  willfully  and  wantonly  ran  the 
engine  at  the  high  rate  of  speed,  etc., 
states  a  cause  of  action  for  negligence 
only,  and  not  for  willful  or  wanton  in- 
jury, because  it  fails  to  show  that  at  the 
time  of  the  injury  Ihe  engineer  was  con- 
scious that  his  act  would  probably  result 
in  injury;  the  expression  "with  full  knowl- 
edge of  said  facts"  only  showing  that  he 
knew  the  elements  of  the  dangerous  sit- 
uation. Alabama  Cent.  R.  Co.  v.  Humph- 
ries,  53   So.   1013,   169   Ala.   309. 

§    2M    (4)    Wanton  or  Willful  Injury. 

See,  also,  post,  "Wanton  or  Willful 
Acts,"  §  304   (7). 

Inconsistencr  and  Repugnancy.  —  A 
complaint  in  an  action  for  injuries  to  a 
passenger  by  the  derailment  of  a  train 
alleged  the  defective  condition  of  the  ties, 
knowledge  on  the  part  of  defendant  of 
such  condition  of  the  ties,  and  that,  not- 
withstanding, the  cars  were  propelled 
along  the  track  at  a  great  rate  of  speed, 
recklessly,  wantonly,  and  intentionally, 
and  as  a  proximate  consequence  thereof 
the  coach  in  which  plaintiff  was  riding 
was  derailed  and  plaintiff  injured.  Held, 
that  the  facts  stated  were  insufficient  to 
predicate  a  charge  of  willful  and  wanton 
misconduct,  and  rendered  the  complaint 
demurrable  for  inconsistency  and  repug- 
nancy, St,  Louis  &  S.  F.  R.  Co.  v. 
Pearce,  49  So.  S4T,  159  Ala,  141. 
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Allegations  Held  Insufficient  to  Show 
Liability    to    Trespasser.— The    complaint 

in  an  action  for  injuries  to  plaintiff,  who 
had  boarded  a  train  to  sec  a  passenger 
on  business,  that  while  plaintiff  was  alight- 
ing, and  the  train  was  moving  at  not  more 
than  two  or  three  miles  an  hour,  it  made  a 
violent  start,  and  while  within  a  few  hun- 
dred feet  of  the  depot  began  running  at 
the  unlawful  speed  of  not  less  than  15 
miles  an  hour,  by  reason  of  which  plain- 
tiff was  throv.-n  from  the  step,  and  that 
the  resulting  injuries  were  the  direct 
result  of  the  engineer  in  beginning  to  run 
the  train  at  an  unlawful  speed,  did  not 
allege  such  negligence  as  would  make  the 
company  lialle  for  injuries  to  plaintiff, 
a  trespasser;  ii  not  showing  that  the  en- 
gineer knew  ihat  plaintiff  was  alighting 
when  he  increased  the  speed  of  the  train. 
McElvane  f.  Central  of  Georgia  Ry.  Co., 
54   So.   4S9,   170  Ala.  525. 

§  St04  (6)  Acts  of  Employees,  Fellow  Pas- 
sengers and  Other  Third  Persons. 
§  204  (Sa)  Negligent  Acts  of  Employees. 

Allegation  as  to  Acts  Being  within 
Scope  of  Duties.— Where,  in  an  action  [or 
injuries  to  a  passenger,  the  relation  of 
passenger  and  carrier  is  averred,  it  was 
not  essential  that  the  negligence  imputed 
to  defendant's  servants  should  be  alleged 
to  have  been  the  result  of  sets  within  the 
scope  of  their  duties.  Birmingham  Ry., 
Light  &  Power  Co.  v.  Harden,  47  So.  327, 
156   Ala.   344. 

Scope  of  Authority  Sufficiently  Alleged. 
—A  complaint  alleging  that  defendant's 
servant,  acting  within  the  line  of  his  duty, 
wantbniy  caused  plaintiff's  minor  son  to 
fall  from  the  car,  sufficiently  averred  that 
the  servant  was  acting  within  the  scope 
of  his  authority.  Birmingham  Ry.,  Light 
&  Power  Co.  v.  Chastain,  48  So.  85,  158 
Ala.  421. 

Showing  Relation  of  Master  and  Serv- 
ant—Consciousness of  Danger  and  Wan- 
tonness— A  count,  alleging  wanton  injury 
to  a  passenger  by  the  sudden  movement 
of  a  street  car,  should  aver  that  employee 
or  employee.?  in  charge  of  the  car,  who 
caused  the  sudden  movement  or  jerk  of 
the  car,  or  whose  negligence  is  relied  on 
for  recovery,  were  the  servant  or  servants 
of  the  defendant;  that  they  were  conscious 


of  the  danger  and  wantonly  inflicted  the 
injury.  Birmingham  R.,  etc.,  Co.  v.  Bar- 
rett, 4  Ala.  App.   347,  58   So.   760. 

Name  of  Negligent  Eiiq>loyec. — It  is 
not  necessary  to  allege  the  name  of  the 
carrier's  employee  whose  negligence 
caused  the  injury.  Armstrong  v.  Mont- 
gomery St.  Ry.  Co.,  26  So.  349,  123  Ala. 
333;  Birmingham  R.,  etc.,  Co.  f.  Gold- 
stein (Ala.>,  61  So.  281;  Kansas,  etc,  R. 
Co.  V.  Matthews,  142  Ala.  298,  39  So,  207. 

In  an  action  against  a  carrier  for  in- 
juries to  a  street  car  passenger,  the  com- 
plaint alleged  that  the  injury  was  wan- 
tonly or  willfully  inflicted  by  the  agents 
or  servants  of  the  defendant  who  were 
in  charge  of  the  car  and  while  acting 
within  the  scope  of  their  authority.  Held, 
that  this  averment  was  not  insufficient  for 
failure  to  give  the  names  of  the  agents 
or  servants,  or  failure  to  state  definitely 
whether  it  was  the  motorman  or  conductor 
who  caused  the  injury,  as  such  matters 
are  best  known  to  defendant,  and  the 
passenger  is  rot  presumed  to  have  knowl- 
edge upon  that  point.  Birmingham  R., 
etc.,  Co.  V.  Goldstein  (Ala.l,  61  So.  281. 

Complaint  Held  to  Charge  Negligence 
to  Conductor  Alone.— -^  complaint  against 
an  electric  railway  company  for  injury  to 
a  passenger,  alleging  that  the  defendant, 
"by  its  servants  or  agents,  the  conductor 
who  was  in  charge  of  said  train,  acting 
within  the  general  line  of  his  employ- 
ment," ordered  him  from  a  safe  place  in 
the  forward  car  to,  the  rear  car,  and  that 
while  attempting  to  comply  with  the  or- 
der and  standing  on  the  rear  platform  of 
the  first  car,  he  was  thrown  to  the  ground 
by  a  sudden  jerking  of  the  train,  negli- 
gently caused  "by  the  servants  in  charge 
of"  the  train,  is  not  susceptible  of  a  con- 
struction charging  negligence  to  any  one 
excepting  the  conductor.  Birmingham  R., 
etc.,  Co.  V.  Yates,  169  Ala.  381,  53  So.  915. 

Complaint  Not  Objectionable  as  Instif- 
ficient  Attempt  to  Particularize  Hegli- 
gence.— Under  Code  1886,  g  3441,  requir- 
ing operators  of  trains  to  stop  100  feet 
before  crossing  another  railroad 'and  not 
to  proceed  until  they  know  that  the  way 
is  clear,  a  complaint  in  an  action  by  a 
street  car  passenger  for  injuries  in  a  col- 
lision at  a  railroad  crossing,  alleging  that 
:he  operatives  of  the  car  negligently  ran 
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the  same  on  the  railroad  crossirg  with- 
out lir^t  knowing  Ihat  the  track  was  clear, 
and  that  by  reason  of  such  negligence 
plaintiff  was  injured,  etc.,  was  not  objec- 
tionable as  an  insufficient  attempt  to  par- 
ticularize defendant's  negligence.  Mont- 
gomery St.  Ry,  Co.  V.  Lewis.  41  So.  736, 
148  Ala.  134. 

Acts  of  Servant  Causing  Violent  Jolt — 
Ayegations  of  complaint,  in  a  railroad 
passenger's  action  for  personal  injuries, 
that  defendant's  agents,  acting  within 
the  scope  of  their  employment  as  such, 
wantonly  or  intentionally  caused  plaintiff 
to  suffer  the  injuries  described  by  wan- 
tonly or  intentionally  causing  the  car  to 
knowing  that  it  would  likely  cause  some 
become  suddenly  or  violently  jolted, 
passengers  to  suffer  personal  injury,  suffi- 
ciently alleged  negligence.  Western  Rail- 
way V.   Foshee   (Ala.),   63   So.  500. 

Act  of  Servant  Causing  Passenger  to 
Be  Thrown  from  Train.— .^  complaint 
against  a  street  railway  company,  alleg- 
ing that  a  passenger  was  thrown  very 
violently  to  the  ground  through  the  neg- 
ligence of  the  company's  servants  and 
agents  in  carrying  him  as  a  passenger, 
though  general  in  its  averments  of  neg- 
ligence, conforms  to  the  rule  permitting 
in  such  cases  a  nonspecific  allegation  of 
the  negligence  relied  on.  Birmingham 
R.,  Light  &  Power  Co.  v.  Haggard,  46 
So.  519.  1S5  Ala.  343. 

A  complaint,  in  an  action  against  a  rail- 
way company  for  the  negligent  death  of 
a  passenger,  which  shows  that  decedent 
was  a  passenger,  and  that  as  such  pas- 
senger he  was,  through  the  negligence  of 
the  company's  servants,  thrown  from  the 
train  and  killed,  is  sufficient,  without  al- 
leging who  the  negligent  servants  were, 
or  their  duties  in  the  operation  of  the 
train,  or  that  the  injury  resulted  from  the 
company's  negligence.  Kansas  City.  M, 
&  B.  R.  Co.  V.  Matthews,  39  So.  207,  142 
Ala.  298. 

A  complaint  against  an  electric  railway 
company  for  injury  to  a  passenger  which 
alleged  the  relation  of  carrier  and  pas- 
senger, that  the  conductor  ordered  plain- 
tiff from  a  safe  place  on  a  car,  and  that 
while  plaintiff  was  attempting  to  comply 
with  the  order  and  standing  on  the  rear 
platform,    the    conductor    negligently    in- 
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creased  the  speed  of  the  train  and  caused 
the  same  to  make  a  sudden  and  severe 
jerk  or  rnotion,  directly  causing  plaintiff 
to  be  thrown  to  the  ground  and  injured, 
sufficiently  showed  a  brea:h  of  duty  by 
the  company  and  injury  therefrom.  Birm- 
ingham R.,  etc.,  Co.  V.  Yates,  169  Ala. 
381,  53  So.  915. 

A  complaint  in  an  action  against  a  car- 
rier, which  a,lleges  that  decedent  was  a 
passenger,  that  the  conductor,  while  act- 
ing within  the  scope  of  his  authority, 
ordered  decedent  to  leave  a  coach  and  go 
into  another  while  the  train  was  in  mo- 
tion, that  decedent,  while  attempting  to 
comply  with  the  order,  was  thrown  from 
the  train  and  killed,  and  that  his  death 
was  proximately  caused  by  the  negligence 
of  the  carrier's  servant,  states  a  cause  of 
action.  Central,  etc.,  R.  Co.  v.  Carleton, 
163  Ala.  62,  51  So.  27. 

Complaints  Held  Sufficient. — A  com- 
plaint in  an  action  against  a  carrier,  which 
alleges  I  hat  decedent  was  a  passenger, 
and  that  his  death  was  proximately 
caused  by  the  negligence  of  the  trainmen 
in  and  about  the  carriage  of  decedent 
as  a  passenger,  or  which  alleges  wanton, 
willful,  and  intentional  misconduct  of  the 

against  a  demurrer.  Central,  etc.,  R.  Co. 
V.  Carleton,  163  Ala.  62,  51  So.  27. 

By  the  first  count  of  a  complaint  plain- 
tiff claimed  damages,  in  that  defendant 
was.  on  a  certain  date,  a  common  car- 
rier of  passengers,  and  that  plaintiff  was 
a  passenger  on  one  of  its  cars,  and,  when 
approaching  a  certain  point  in  the  street, 
plaintiff  was  thrown  with  great  violence 
against  one  of  the  seats,  ~apd  one  or  more 
persons  were  thrown  against  her  with  . 
great  force,  greatly  injuring  her  side  and 
one  of  her  ribs,  and  alleged  other  dam- 
ages, and  in  closing  averred  that  her  in- 
juries were  proximately  caused  by  the 
negligence  of  defendant's  servants  or 
agents,  or  some  of  them,  in  charge  or 
control  of  the  car.  in  the  negligent  man- 
ner in  which  they  ran  or  operated  the 
same.  Count  2  adopted  and  made  a  part 
thereof  all  of  the  first  count  down  to 
the  closing  averment,  and  added  an  aver- 
ment that  her  injuries  were  proximately 
caused  by  the  negligence  of  the  motor- 
man,  who  had  control  of  the  car  on  which 
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she  was  riding,  in  the  negligent 
in  which  he  operated  the  same.  Held, 
that  the  counts  were  not  subject  to  de- 
murrer on  the  ground  that  they  were 
vague,  uncertain,  and  indefinite,  and  that 
it  did  not  appear  with  sufficient  certainty 
what  duty  defendant  owed  plaintiff,  or 
wherein  or  how  defendant  violated  any 
duty  owed  her.  Birmingham  Ry..  Light  & 
Power  Co,  V.  Oden,  51  So.  240,  164  Ala.  1. 
§  801  (Sb>  Wanton  or  WUlful  Acts. 

A  count  of  a  complaint,  alleging  (hat 
defendant's  servant  "wantonly  and  reck- 
lessly or  intentionally"  injured  plaintiff, 
will  be  held  ^  charge  of  wantonness  and 
intentional  injury.  Birmingham  Ry., 
Light  &  Power  Co.  v.  Lee,  4S  So.  298,  153 
Ala.  79. 

The  count  of  a  complaint  for  injury  to 
plaintiff  at  a  certain  time  and  pjace  while 
a  passenger  on  defendant's  car,  alleging 
that  its  servant  or  agent  in  charge  or  con- 
trol thereof,  acting  within  the  fine  and 
scope  of  his  authority  as  such,  wantonly 
or  intentionally  caused  plaintiff  to  be  in- 
jured, is  not  subject  to  demurrer  for  un- 
certainty and  indefiniteness.  Birmingham 
R.,  etc.,  Co.  *.  Fisher,  173  Ala.  623,  S5  So. 
995. 

A  count,  alleging  that  while  plaintiff 
was  a  passenger  on  defendant's  car  its 
servants  or  agents,  within  the  scope  of 
their  employment,  wantonly  or  willfully 
inflicted  upon  him  the  wounds  and  inju- 
ries set  out,  and  that  such  wounds  and 
injuries  were  "he  proximate  consequences 
of  the  wantonness  or  willfulness  of  "de- 
fendant, its  servants  or  agents,  as  afore- 
said," sufficiently  showed  that  the  wan- 
tonness and  \j'illfulness  complained  of 
was  that  of  defendant's  servants  or  agents, 
and  not  that  of  defendant  ilself;  the  word 
"aforesaid"  limiting  the  general  averment 
immediately  preceding,  and  referring  back 
to  the  preceding  particular  averments. 
Birmingham  R.,  etc.,  Co.  v.  Taylor,  6  Ala. 
-*pp.    661,    60   So.    979. 

The  count  of  a  complaint  alleging  that 
while  plaintiff,  a  passenger  on  defendant's 
car.  was  engaged  in  or  about  alighting 
from  it,  defendant's  servant  in  charge  of 
the  car  havin.c  knowledge  and  notice  that 
plaintiff  was  so  engaged,  and  that  to  cause 
him  to  fall  to  the  ground  would  be  highly 
dangerous  to  him.  nevertheless,  with  said 


knowledge  or  notice,  defendant,  throng 
iaid  servant,  wantonly  or  intentionally 
-aused  plaintiff  to  fall  or  be'thrown  to  the 
ground,  sufficiently  charges  wanton  or 
ntentional  misconduct,  even  if  not  ex- 
pressly averring  knowledge  of  the  danger. 
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being  made  as  to  causing  the  fall— an  act 
iO  naturally  jnd  apparently  dangerous  to 
plaintiff  as  to  charge  the  perpetrator  with 
the  knowledge  of  the  danger.  Birming- 
ham R..  etc.,  Co.  *.  Lindsey,  140  Ala.  312, 
37  So.  289. 

A  complaint, "in  an  action  for  injuries  to 
a  passenger  while  attempting  to  board  a 
street  car,  which  alleges  that  the  injuries 
complained  of  were  proximately  caused 
by  the  wantonness  of  the  conductor  in 
charge  of  the  car  while  acting  within  the 
scope  of  his  employment,  in  that  he, 
knowing  that  the  passenger  was  in  the 
act  of  boarding  the  car,  and  knowing  that 
to  cause  the  car  to  start  forward  would 
likely  injure  the  passenger,  wantonly 
caused  the  car  to  start  forward  and 
wantonly  inflict  the  injuries  complained 
of,  sufficiently  charges  wantonness.  Birm- 
ingham R.,  etc.,  Co.  V.  Selhorst,  165  Ala. 
475,   51   So,   568. 

The  averment  of  the  complaint  that  de- 
fendant's servant,  in  charge  of  its  car, 
while  acting  in  the  line  and  scope  of  his 
authority  as  such  servant,  wantonly  or 
intentionally  prevented  plaintiff  from 
boarding  said  car  as  aforesaid,  and 
thereby  wantonly  or  intentionally  caused 
plaintiff  to  suffer  said  injuries,  it  being 
theretofore  alleged  that  said  servant 
failed  to  allow  plaintiff  a  reasonable  time 
or  opportunity  to  board  said  car,  is  suffi- 
cient as  against  a  demurrer  that  it  does 
not  show  that  the  injury  was  wantonly 
or  intentionally  inflicted.  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Wise,  42  So. 
mi.   149  Ala.  492. 

§  3M  <Sc>  Assaults  or  Abusive  Language. 
Averring  Acts  within  Scope  of  Author- 
ity.—A  complaint  which  alleges  that  plain- 
tiff was  a  passenger  on  a  train  of  de- 
fendant, that  defendant's  train  servant 
used  towards  plaintiff  abusive  or  insult- 
ing language,  and  as  a  pro.ximate  conse- 
quence thereof  plaintiff  was  greatly  hu- 
miliated,   is    demurrable    for     failure     to 
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show  that  ihe  servant  was  acting  within 
the  scope  oE  his  authority.  Alabama,  etc., 
R.  Co.  V.  Pouncey  (Ala.),  81  So.  601.  But 
see  Birmingham  R.,  etc.,  Co.  v.  Mason, 
137  Ala.  342,  34  So.  207. 

A  count  in  the  complaint  in  an  action 
against  a  carrier  for  an  assault  committed 
by  one  of  its  servants  having  alleged  that 
plaintilT  was  at  the  time  a  passenger  on 
defendant's  car,  it  was  not  necessary  to 
aver  that  it  was  committed  within  the 
scope  of  the  servant's  duty.  Birmingham 
Ry.  &  Electric  Co.  *.  Mason.  34  So.  207, 
137   Ala.   342. 

Assault  Sufficiently  Charfed.— An  alle- 
gation in  the  complaint  in  a  passenger's 
action  for  assault  that  the  conductor 
wantonly  assaulted  plaintiff  by  grasping 
her  by  the  arm  and  shoulders  was  equiva- 
lent to  an  allegation  that  he  wantonly 
grasped  her  by  the  arm  and  shoulder,  and 
Sufficiently  charged  wanton  assault.  Birm- 
ingham R.,  etc.,  Co.  V.  Parker,  161  Ala. 
248,  SO  So.  S5. 

A  complaint  which  alleges  that  " , 

who  was  a  brakeman  or  flagman  on  de- 
fendant's train,  and  an  employee  of  de- 
fendant," insulted  and  threatened  plaintiff, 
who  had  paid  hill  fare  for  a  first-class 
ticket,  and  was  traveling  on  defendant's 
train,  and  "did  assault  and  beat  plaintiff 
by  striking  him  over  the  head,"  etc.,  when 
plaintiff  was  getting  off  the  train  at  his 
destination,  su0iciently  charges  that  the 
acts  complained  of  were  committed  while 
plaintiff  was  a  passenger,  by  a  brakeman 
ill  the  employ  of  defendant,  while  in  the 
discharge  of  his  duty  as  brakeman. 
Lampkin  v.  Louisville  &  N.  R.  Co.,  106 
Ala.  287,  17  So.  448.  cited  in  note  in  40 
L.   R.  A.,  N.  S.,  1007,  1051.  1053,  1072. 

Hatters  Alleged  in  Aggravation. — An 
allegation  in  the  complaint  in  a  passen- 
ger's action  that  the  conductor  wantonly 
assaulted  plaititiff  by  grasping  her  by  the 
arm  and  shoulder,  by  winking  aild  smiling 
at  her,  did  not  mean  that  the  conductor 
grasped  plainrifF  by  winking  and  smiling 
at  her,  and  only  charged  one  assault;  the 
smiling  and  winking  only  being  alleged 
in  aggravation.  Birmingham  R.,  etc.,  Co. 
!.■.  Parker,  161  Ala.  248,  50  So.  55. 

Assault  Mad«  in  Self-Dcfense.— See 
post,     "Pleading    Matters    of     Defense," 

§  204    (10). 


Necessity  and  Sufficiency  of  Averments 
as  to  Anticipation  of  Wrong. — The  com- 
plaint in  an  action  against  a  carrier  for 
damages  to  a  passenger  by  an  illegal 
search  must  state  facts  sufficient  to  show 
that  the  carrier's  servants  should  have  in- 
tervened to  protect  the  passenger,  to  wit, 
a  knowledge  of  the  intended  wrong,  or 
reasonable  grounds  to  anticipate  it,  in 
time  to  interfere  with  the  execution, 
Nashville,  etc..  Railway  v.  Crosby  (Ala.), 
62  So.   889. 

Where,  in  an  action  by  a  passenger 
against  a  carrier  for  assault  committed 
upon  him  by  other  passengers,  the  com- 
plaint alleged  ihat  the  conductor  or  other 
servants  of  the  carrier  knew  of  the  im- 
pending danger  to  the  plaintiff,  and  know- 
ingly failed  or  refused  to  interfere  to 
protect  him,  an  allegation  that  "such  neg- 
ligence on  the  part  of  the  servants  of  the 
defendant  resulted  in  the  injuries  to  plain- 
tiffs" sufficiently  averred  that  the  servants 
could  have  prevented  the  injury  com- 
plained of.  Culberson  v.  Empire  Coal 
Co.,   156  Ala.  416.  47   So.  237. 

Where  a  complaint  against  a  carrier 
charged  an  a''sautt  and  battery  on  plain- 
tiff, while  a  passenger  of  defendant,  by 
a  stranger,  and  that  all  of  the  wrongs  and 
injuries  to  plaintiff  were  known  to  de- 
fendant, or  would  have  been  known  by  it 
by  the  exercise  of  reasonable  care  and 
diligence,  and  that  defendant  negligently 
permitted  plaintiff  to  be  assaulted,  beaten, 
bruised,  and  otherwise  ill-treated,  without 
protecting  him,  etc.,  it  did  not  sufficiently 
allege  that  the  carrier  knew,  or  from  the 
attendant  circumstances  should  have 
known,  of  the  threatened  injury  to  plain- 
tiff in  time  to  have  prevented  it.  and  was 
therefore  demurrable.  Southern  R.  Co.*. 
Hanby  (Ala.V  63  So.  871. 

§  304  (6)  Taking  Up  Passengers. 

A  complaint,  in  an  action  for  injuries  to 
a  passenger  while  attempting  to  board  a 
street  car.  which  alleges  that  the  injuries 
were  caused  froximaiely  by  the  car  men 
while  acting  within  the  scope  of  their 
employment,  because  of  the  negligent 
manner  in  which  they  operated  the  car, 
sufficiently  sets  out  the  negligence  relied 
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on.  Birmingham  R.,  etc.,  Co.  v.  Seihorst, 
laS   AU.   475,   51   So.   5C8. 

J«Tk  Wlule  Passenger  Boarding  Cmr. — 
A  complaint,  in  a  passenger's  injury  ac- 
tion, which  alleges  that  as  he  was  in  the 
act  of  boarding  the  street  car,  and  was 
on  one  of  its  steps,  the  car  men  negli- 
gently caused  the  car  lo  jerk  or  lurch, 
causing  ihe  passenger  to  be  thrown  to 
the  ground,  is  sufficient,  though  it  does 
not  aver  that  the  car  had  come  to  a  stop 
when  the  passenger  attempted  to  board 
it,  since  the  complaint  implied  notice  to 
the  car  men  of  the  passenger's  position. 
Birmingham  R..  etc.,  Co.  v.  Seihorst,  16S 
Ala.   475,   51   So.   568, 

Failing  to  Give  Passenger  Sufficient 
Time  to  Resume  Seat, — In  an  action 
against  a  carrier  for  injuries  to  a  pas- 
senger, resulting  from  the  negligence  of 
defendant  in  failing  to  give  plaintiA  suf< 
ficient  time  to  resume  his  place  in  the 
cars  after  he  had  alighted  on  the  train 
stopping  at  a  siding,  an  amended  com- 
plaint held  to  sufficiently  allege  defend- 
ant's negligence.  Birmingham  Ry.,  Light 
&  Power  Co.  v.  Jung,  49  So.  434,  161  Ala. 
461.  cited  in  22  L.  R.  A..  N.  S..  758,  38 
I,.  R.  A.,  N.  S.,  271. 

Allegation  Not  Showing  Attempt  to 
Board  Car  at  Proper  Place— The  al- 
legation that  plaintiff  attempted  to 
board  the  car  a  short  distance  south  of 
where  defendant's  line  crossed  another 
railroad  does  not,  by  reason  of  the  stat- 
utory requirements  that  trains  shall  be 
brought  to  a  full  stop  before  crossing  the 
tracks  of  an  intersecting  line,  raise  the 
inference  that  the  car  was  at  rest,  as  it 
is  not  averred  that  the  train  was  on  a 
north-bound  trip,  or  that  it  was  within 
a  hundred  feet  of  the  crossing,  the  dis- 
tance at  which  trains  are  obliged  to  stop. 
North  Birmingham  Ry.  Co.  v.  Liddicoat, 
99  Ala.  545,  13  So.  18,  cited  in  note  in  38 

L.   R.   A.   789. 

§  904   (T)    Management  of  Conveyances. 
A  general  allegation  of  the  complaint 

that  the  passenger's  injuries  were  prox- 
imately caused  by  the  negligent  manner 
in  which  the  defendant  operated  the  train 
upon  which  he  was  riding  was  sufficient 
as  an  allegation  of  negligence.  Alabama, 
etc.,  R.   Co.   V.  Gilbert,  6  Ala.  App.  372, 


80  So.  543;   Birmingham   R.,  etc.,  Co.  v. 

Glover,   14S  Ala.  492,  38   So.   836. 

In  an  action  for  injuries  to  plaintifTs 
wife,  a  complaint,  after  alleging  that  she 
was  a  passenger  on  defendant's  train, 
averring  th'f.t  the  injuries  were  prox- 
imately caused  by  defendant's  negligence 
in  the  manner  in  which  it  ran  or  operated 
a  certain  street  car,  sufficiently  charged 
actionable'  negligence.  Birmingham  R-, 
etc.,  Co.  V.  Barrett,  4  Ala.  App.  347,  58 
So.  760;  Birmingham  R.,  etc.,  Co.  v.  Har. 
ris,  165  Ala.  483,  51  So.  607;  Birmingham 
R.,  etc.,  Co,  V.  Seihorst,  165  Ala.  475,  SI 
So.  568;  Birmingham  R.,  etc.,  Co.  v.  Oden, 
164  Ala.  1,  s;  So.  240;  Birmingham  R., 
etc..  Co.  V.  Jordan,  170  Ala.  530,  54  So. 
280;  Central,  etc.,  R.  Co.  v.  Carleton.  163 
Ala.  62,  51  So.  27;  Armstrong  v.  Mont- 
gomery St.  R.  Co.,  123  Ala.  233,  28  So. 
349. 

Averment  as  to  Negligent  OperatioD 
Causing  Pall— Counts  ot  a  complaint 
charging  simple  negligence  of  defendant, 
a  common  carrier,  to  the  injury  of  plain- 
tiff, a  passenger  on  one  of  its  cars,  by 
alleging  that  it  so  negligently  conducted 
itself  in  and  about  carrying  her  thereon 
that  at' a  certain  time  aitd  place  she  was 
thrown  or  caused  to  fall,  are  sufficient. 
Birmingham  R.,  etc.,  Co.  *.  Fisher,  173 
Ala.  823,  55  So.  995. 

A  complaint  for  injury  to  a  passenger 
on  a  train  states  defend^jit's  negligence 
with  sufficient  certainty  and  definitenesa 
by  averments  that  defendant  negligently 
failed  to  safely  carry  her,  but  so  negli- 
gently  and  unskillfully  conducted  itself 
in  that  regard  that  she  was  thrown  to  the 
floor.  Southern  R.  Co.  v.  Crowder,  33 
So.  335,  135  Ala.  417. 

The  complaint  alleged  that  while  plain- 
tiff was  a  passenger  the  car  upon  which 
he  was  riding  was  suddenly  and  violently 
jarred  or  jolted,  so  that  as  a  proximate 
consequence  thereof  plaintiff  was  thrown 
or  caused  Uo  fall  and  was  injured,  and 
that  defendant  was  guilty  of  negligence 
in  carrying  plaintiff  as  a  passenger,  and 
as  a  proximate  consequence  of  such  negli- 
gence the  car  on  which  plaintiff  was  rid- 
ing was  suddenly  and  violently  jolted. 
Held,  that  the  complaint  sufficiently  al- 
leged negligence.  Western  Railway  v, 
Foshee  {Ala.).  63  So.  500. 
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"Thia  case  may  be  differentiated  from 
Birmingham  R-,  etc.,  Co.  v.  Weathers, 
UA  Ala.  23,  51  So.  303,  on  the  considera- 
tion that  in  that  case  there  was  no  effort 
to  aver,  generajly  or  otherwise,  a  negli- 
gence antedating  the  alleged  sudden  jerk 
in  the  line  of  causation,  nor  was  it  averred 
thai  the  sudden  jerk  was  negligently 
caused.  The  complaint  in  that  case  was 
rested  upon  the  bare  fact  that  plaintiff 
was  injured  by  an  insolated,  unrelated 
jerk,  which  was  without  characterization, 
except  that  it  was  alleged  to  have  been 
sudden.  This  was  held  insufficient.  Here, 
as  we  have  seen,  there  is  an  averment  of 
negligence  which  operated  through  a 
sudden  and  violent  jar  or  jolt  to  plain- 
tiff's injury."  Western  Railway  v.  Foshee 
(Ala.).  62  So.  500,  502. 

Same — Petition  Held  Insufficient. — A 
complaint  all'ging  that,  while  plaintiff 
was  a  passenger  on  defendant's  car, 
"said  car  started  or  jerked,  or  the  speed 
thereof  was  suddenly  increased,  and  as  a 
proximate  consequence  thereof  plaintiff 
was  thrown  or  caused  to  fall  or  struck 
on  or  against  said  car  or  some  hard  sub- 
stance therein,  and  was  made  sick  and 
sore;  •  •  •  that  he  was  thrown  or  caused 
lo  fall  or  be  struck  as  aforesaid,  and  to 
suffer  said  injuries  and  damage  by  rea- 
son and  as  th;  consequence  of  the  negli- 
gence of  defendant  in  or  about  carrying 
plaintiff  as  defendant's  passenger,"  is  in- 
sufficient to  state  a  cause  of  action,  as  it 
does  not  allege  that  defendant  or  its 
agents  were  guilty  of  negligence.  Bir- 
mingham Ry.,  Light  8l  Power  Co.  v. 
Weathers,  51  So.  303,  164  Ala.  23,  dis- 
tinguished in  Western  Railway  v.  Foshee 
(Ala.),  63  So.  500. 

Passenger  Thrown  Off  Train. — A  com- 
plaint for  inji-ries  to  a  street  car  pas- 
senger, alleging  the  relation  of  the  parties, 
and  then  charging  that  defendant  was 
negligent,  in  that,  while  the  car  on  which 
plainliff  was  riding  was  crowded,  plain- 
tiff and  others  were  obliged  to  stand  on 
the  running  board  and  the  car  was  negli- 
gently run  at  such  a  high  rate  of  speed 
that  it  swayed,  rocked,  or  lunged,  so  that 
plaintiff  was  thrown  or  knocked  off  and 
injured,  stated  a  cause  of  action  and  was 
not  demurrable.  Birmingham  R.,  eic,  Co. 
*.  Hunnicutt,  3  Ala.  App.  448,  57  So.  262, 

Confinement  in  Toilet  Room. — A  com- 
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plaint  alleging  that,  while  plaintiff  was  a 
passenger  on  defendant's  road,  as  a  prox- 
imate consequence  of  def.;ndant's  negli- 
gence she  was  confined  for  a  considers- 
able  time  in  a  toilet  room  owning  to  the 
door  becoming  fastened  or  obstructed, 
as  a  consequence  of  which  she  became 
sick,  her  health  and  physical  stamina  were 
greatly  impaired,  she  suffered  great  mental 
and  physical  pain  and  anguish,  was  made 
uncomfortable,  annoyed,  and  chagrined, 
that  the  attention  of  many  people  was 
called  to  the  fact  that  she  was  so  con- 
fined, and  she  suffered  great  inconveni- 
ence, annoyance,  and  was  compelled  to 
be  separated  from  two  of  her  small 
children  for  a  long  time,  sufficiently 
charged  a  breach  of  defendant's  duty  to 
safely  carry  her  as  a  passenger  as  it  had 
contracted  to  do.  Alabama,  etc,  R.  Co. 
V.  Robinson  (Ala,),  62  So.  B13. 

Jolting  Car.— Where  a  complaint  al- 
leged that  while  plaintiff  was  a  passenger 
a  portion  of  the  train  which  had  been 
detached  from  plaintiff's  cai;  ran  back 
with  great  force  against  such  car,  and 
injured  plaintiff,  etc.,  and  that  platntifTs 
injuries  proximately  resulted  from  defend- 
ant's negligence  in  the  operation  of  the 
train,  it  was  not  demurrable  in  that  the 
facts  constituting  negligence  were  insuf- 
ficiently stated.  Kansas  City.  M,  &  B. 
R.  Co.  V.  Butier,  38  So.  1024,  143  Ala.  263. 

Causing;  Persons  or  Objects  to  Fall  on 
or  Injure  Passenger. — A  complaint  for 
injury  to  an  electric  railway  passenger, 
alleging  a  severe  shock,  concussion,  or 
explosion  on  the  car.  causing  another 
person  to  fall  against  plaintiff,  resulting 
in  staled  injuries,  as  a  proximate  cause  of 
defendant's  negligence  in  carrying  her, 
sufficiently  pleads  negligence.  Birming- 
ham Ry.,  Light  &  Power  Co.  *.  Jordan, 
54   So.   280,   170  Ala.   530. 

A  complaint  alleging  that  in  the  car 
in  which  plaintiff  was  riding,  on  the  wall 
over  the  seat  given  him,  defendant  rail- 
road company  had  negligently  hung, 
placed,  or  affixed  a  bottle  containing  a 
fluid,  and  thai  the  bottle  was  broken  or 
exploded,  and  the  contents  negligently 
spilled  on  plaintiff's  clothes  and  person, 
alleges  with  sufficient  certainty  the  negli- 
gence of  defendant.  Alabama  G.  S.  R. 
Co,  V.   Collier.  112  Ala.  681,  14  So,  327. 

A    complaint   in    an   action    for   injuries 
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to  a  passenger,  which  alleges  that  while 
plaintiff  was  a  passenger,  and  was  being 
carried  by  delendant  as  such  on  a  train, 
her  hand  was  caught  in  the  car  on  the 
train  between  a  table  on  the  train 
the  wall  of  the  car,  and  was  injured,  and 
that  the  injuries  were  occasioned  a 
proximate  consequence  of  the  negligence 
of  defendant  ir.  and  about  carrying  plain- 
tifT  as  a  passenger,  sufficiently  sets  out, 
as  against  a  demurrer,  the  negligence  of 
defendant.  Louisville  &  N.  R.  Co.  v. 
Church,  46  So.  437,  155  Ala.  329,  cited 
In  note  in  39  L.  R.  A.,  N.  S.,  810. 

§  3M  <8)  Setting  Down  Passengers. 

General  — Averments.— A  complaint,  al- 
leging that  while  a  passenger  was  in  the 
act  of  alighting  from  a  street  car  it 
started  forward  with  a  sudden,  violent 
jerk,  throwing  her  to  the  floor  and  in- 
juring her,  and  that  her  injuries  were 
proximately  caused  by  the  negligence  of 
defendant  in  the  negligent  manner  in 
which  it  ran  or  operated  the  car,  was  suf- 
ficient as  against  demurrer.  Birmingham 
R.,  etc.,  Co.  V.  Gonzales  (.-Ma.),  61  So.  80, 
distinguishing  Birmingham  R.,  etc.,  Co.  v. 
Parker,  156  Ala.  251,  47  So.  138.  and  Birm- 
ingham R.,  etc.,  Co.  V.  Weathers,  164  Ala. 
33,  51  So.  303. 

A  complaint  in  an  action  for  injuries 
to  a  street  car  passenger  while  alighting, 
which  alleges  that  the  injuries  resulted  as 
the  proximate  consequence  of  the  negli- 
gence of  the  carrier  or  its  servants  in 
charge  of  the  operation  of  the  car,  suffi- 
ciently charges  the  liability  of  the  carrier 
as  against  a  general  demurrer.  Birming- 
ham R.,  etc.,  Co.  V.  McCurdy,  173  Ala. 
488,  55  So.  616. 

A  complaint,  in  an  action  against  a  car- 
rier for  injuries  to  a  passe:iger,  which  al- 
leges that  the  carrier  so  negligently  con- 
ducted itself  that,  while  the  passenger 
was  alighting  from  the  train,  the  train 
was  jolted  and  the  passenger  caused  to 
fall  and  be  injured,  charges  negligence, 
under  Code  1896.  |  3285,  requiring  plead- 
ings to  present  the  facts  in  an  intelligible 
form,  and  providing  that  no  objection 
can  be  allowed  for  defect  of  form.  South- 
ern Ry.  Co.  V.  Burgess,  42  So.  35.  143  Ala. 
364. 

A  complaint  by  an  electric  car  passen- 


ger for  injuries,  alleging  that  plaintiff 
claims  of  defendant  $5,000  as  damages, 
for  that  on  a  specified  date  plaintiff  was 
a  passenger  on  defendant's  electric  car, 
and  while  in  an  effort  to  alight  was 
thrown  down  and  injured,  etc.,  and  that 
all  her  injuries  and  damages  were  proxi- 
mately caused  by  reason  of  the  negli- 
gence of  one  or  more  of  its  servants,  act- 
ing within  the  scope  and  line  of  their 
employment,  and  in  the  control,  manage- 
inent,  and  operation  of  such  car,  on  which 
plaintiff  was  at  the  time  a  passenger,  was 
not  demurrable  for  failure  to  sufficiently 
allege  the  negligence  to  which  the  injury 
was  ascribed.  Birmingham  Ry.,  Light 
&  Power  Co.  v.  Harris,  51  So.  607,  165 
Ala.  483. 

General  Averments  Not  Overcome  bf 
Particular  AUegations.— Plaintiffs  com- 
plaint charged  that  his  wife  took  passage 
on  defendant's  car  and  paid  fare  thereon; 
that  when  she  reached  her  destination 
the  car  was  stopped,  but  just  before  she 
arose  from  her  seat  it  moved  forward 
w!th  a  jerk,  and  she  was  thrown  violently 
against  a  seat  and  injured;  and  that  the 
injury  proximately  resulted  from  the 
negligent  way  in  which  defendant  con- 
ducted itself  in  and  about  carrying  her  to 
her  destination.  The  second  count  was 
the  same,  except  that  it  alleged  that  the 
injuries  were  due  to  the  negligent  way 
in  which  defendant  handled  the  car  on 
which  plaintiff's  wife  was  riding.  Held. 
that  neither  count  was  demurrable  on  the 
ground  that  the  general  averment  of  neg- 
ligence was  overcome  by  the  particular 
facts  charged.  Birmingham  R.,  etc.,  Co. 
V.  Wilcox  (Ala.),  61  So.  908. 

A  count  for  injury  while  attempting  to 
alight  from  a  car,  averring  the  surround- 
ings, and  that  the  motorman  negligently 
started  the  car,  throwing  the  passenger, 
but  not  ascribing  the  negligence  to  the 
detailed  circumstances  in  another  count 
does  not  predicate  the  negligence  on 
them,  and  so  is  not  insufficient  because 
they  do  not  show  negligence,  Selma  St., 
etc.,  R.  Co.  V.  Campbell,  1S8  Ala.  438,  48 

So.   378. 

Under  a  complaint  for  injury  to  a  pas- 
senger, describing  how  sha  was  injured, 
alleging  negligence  generally,  she  cati 
show  any  actionable  negligence  as  a  car- 
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ricr.  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Jordan,  54  So.  380,  170  Ala.  530, 
distinguishing  Birmingham  R.,  etc.,  Co. 
V.  Weathers,  164  Ala.  23,  51  So.  303. 

Allegation  as  to  Increasing  Speed  at 
Time  of  Alighting.— A  count  alleging 
that  plaintiff  informed  defendant's  con- 
ductor of  his  desire  to  alight  at  a  certain 
point;  that  it  then  became  the  duty  of 
ijefendant's  servant,  after  slackening  the 
speed  of  the  car,  not  to  increase  the 
speed  until  plaintiff  had  alighted,  or  had 
a  reasonable  opportunity  to  do  so,  but 
that,  notwithstanding  such  duty,  defend- 
ant's servant  negligently,  suddenly,  and 
greatly  increased  the  speed  of  the  car  be- 
fore plaintiff  had  alighted  or  had  a  rea- 
sonable opportunity  to  alight,  in  conse- 
quence of  which  negligence  plaintiff's 
body  was  thrown  from  the  ear,  etc., 
though  faulty  in  assuming,  instead  of  al- 
leging, that  defendant's  servant  slack- 
ened the  speed  on  being  informed  that 
plaintiff  desired  to  alight,  was  neverthe- 
less good  as  against  a  demurrer  on  the 
ground  that  it  failed  to  allege 
speed  at  the  time  plaintiff  wa! 
of  alighting.  Birmingham  Ry.  Light  & 
Power  Co.  v.  Glover,  38  So.  B36,  142  Ala. 
492. 

Necessity  for  Averring  Knowledge  of 
FlaintifTs  Position. — A  complaint  alleg- 
irg  wanton  negligence  against  defend- 
ant's servants  or  some  of  them 
dcnly  starting  a  street  car,  knowing  that 
p'aintiff  was  disembarking,  is  insufficient 
in  not  averring  that  all  of  the 
knew  of  the  plaintiff's  position,  or  that 
those  who  started  the  car  knew 
Birmingham  Ry.,  Light  &  Powei 
Bennett,  39  So.  S6S,  144  Ala.  339. 

Allegation  as  to  Injuries  Received 
While  Returning  to  Station. — A  com- 
plaint for  injuries  to  a  passenger  carried 
beyond  her  station,  and  required  to 
alight  and  walk  back  to  the  station,  need 
not  allege  that  her  eyesight  was  detective, 
or  that  she  could  not  see  at  night,  or  that 
her  affliction  was  apparent  to  the  con- 
ductor, in  order  to  state  a  cause  of  action. 
Alabama,  etc..  R.  Co.  v.  Cox,  173  Ala. 
639,  55  So.  909. 

Averment  of  Failure  to  Provide  Safe 
Place  to  Alight— In  an  action  against  a 
street    railway    company    tor    injuries    re- 
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d  by  a  passenger  on  flighting  from 
r,  a  complaint  alleging  the  failure  of 
the  defendant  to  provide  a  safe  place  -for 
alighting  is  not  demurrable  In  not  aver- 
ing  what  constitutes  a  safe  place,  nor  in 
giving  a  minute  description  of  the  place 

here  the  stop  was  made  and  of  the  al- 
leged injuries.  Montgomery  St.  Ry.  V. 
Mason,  32  So.  261,  133  Ala.  508. 

Allegations  as  to  Injuries  Received  on 
Leaving  Premises. — A  complaint  In  an 
action  for  injuries  to  a  passenger  which 
alleges  that  he  alighted  at  a  depot  in  the 
night  time,  that  while  passing  from  the 
depot  along  a  much-traveled  pathway  he 
fell  into  a  ditch  and  was  injured,  that  the 
pathway  was  on  the  carrier's  premises, 
and  was  habitually  used  with  its  knowl- 
edge and  acquiescence  by  its  passengers 
in  leaving  its  depot  and  trains,  al  and  be- 
fore the  time  of  the  injury  by  the  invita- 
tion of  the  carrier,  .and  that  the  carrier 
negligently  allowed  the  pathway  to  re- 
main unsafe,  makes  a  case  of  a  passen- 
ger leaving  a  train  by  a  route  which  he, 
as  well  as  passengers  In  general,  was  in- 
vited by  the  carrier  to  use,  and  States  a 
cause  of  action  as  against  a  demurrer. 
Alabama  Great  Southern  R.  Co.  v.  God- 
frey, 47  So.  185,  156  Ala.  202. 

Petitions  Held  Sufficient.— The  com- 
plaint, alleging  that  when  defendant's 
train,  on  which  plaintiff  was  a  passenger, 
approached  her  destination,  blew  for  the 
station,  and  began  to  slow  down,  a  train- 
man announced  the  station,  and  she  in 
obedience  went  to  the  car  platform,  and 
by  the  lime  she  had  reached  it  the  train 
had  arrived  at  the  depot  and  had  slowed 
down  to  almost  a  standstill,  and  that  im- 
mediately after  she  had  reached  the  plat- 
form, preparatory  to  alighting,  the  serv- 
ants in  charge  of  the  train  caused  it  to 
suddenly  and  without  warning  start  vio- 
lently forward,  thereby  hurling  her  to 
the  ground,  inflicting  certain  injuries, 
states  a  cause  of  action,  without  show- 
ing contributory  negligence.  Southern 
Ry.  Co.  T'.  Hundley,  44  So.  195,  151  Ala. 
.S78. 

A  complaint  claimed  specified  dam- 
ages against  an  electric  railway  company 
on  allegations  that,  while  plaintiff  pas- 
senger was  alighting  at  his  destination, 
the   car  started   or  jerked,   or  the   speed 
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thereof  was  suddenly  increased,  proxi- 
mately causing  him  to  (all.  resulting  in 
specified  injuries:  that  he  was  thrown  oi 
caused  to  fall  throusth  and  as  a  proximate 
eonse(|uence  of  defendant's  ncsligence  in 
and  ahoiit  carrying  him  as  its  passenger. 
Held,  that  the  complaint  was  not  demiir- 
ralile  as  being  vague,  uncertain,  and  in- 
definite, as  not  showing  any  duty  or  any 
violation  of  any  duty.  Birmingham  Ry„ 
Light   &   Power    Co.   t.    McGinly,   48    So, 


1   Ala. 


110. 


A  complaint  in  an  action  for  personal 
injuries  to  passenger,  causing  death,  al- 
leging thai  "deceased  gave  the  usual  sig- 
nal lo  stop  the  car,  whereupon  the  motor 
man  •  •  •  slowed  up  and  stopped,  or  sc 
nearly  so  as  to  render  it  reasonably  saft 
for  deceased  to  proceed  lo  alight,  where- 
upon deceased  proceeded  to  alight,  plac- 
ing himself  in  a  standing  position  on  (hf 
platform  or  running  board  alongside  Ibt 
car  for  that  purpose.  •  •  ♦  whereupon  the 
motorman,  negligently  failing  to  look  an'l 
see  whether  deceased  was  in  a  place  oi 
danger.  •  •  •  started  the  car  with  a  sud- 
den motion,  •  •  *  thereby  throwing  de- 
ceased violently  from  said  car,"  is  not 
objectionable,  in  that  it  does  not  show 
whether  he  was  injured  by  reason  of 
attempting  to  get  ofl  the  car  after  it 
had  Slopped,  or  while  it  was  moving, 
and  thai  it  does  not  show  that  the  mo- 
torman was  informed  of  his  desire  to  get 
off  the  car.  Armstrong  v.  Montgomery 
St.  Ry.  Co.,  S6  So.  340,  123  .Ala.  233. 

In  an  action  against  a  carrier  for  in- 
juries lo  a  passenger,  the  complaint  al- 
leged that  plaintiff  notified  the  conductor 
of    her    intention    lo    alight    at    a    certain 

full  stop,  and  before  plainlilT  had  time  to 
alight  the  car  suddenly  started,  and  as  a 
direct  and  proximate  result  thereof  plain- 
tiff was  thrown  to  the  ground  and  injured 
in  certain  respects,  and  it  was  alleged 
that  the  damage  was  caused  by  defend- 
ant's negligence  in  so  starting  the  car. 
Demurrers  were  interposed  on  the  ground 
that  the  complaint  joined  an  action  of 
trespass  with  one  in  case,  on  the  ground 
that  ihe  cause  of  action  was  improperly 
set  forth  and  ihat  the  averments  of  Ihe 
complaint  were  not  alleged  as  facts,  and 
on  the  ground  that  the  averments  were 
vague,  tircc'tatn,  and   indefinile,  and   that 


HERS  §  2(M  (8> 

no  facts  were  alleged  putting  defendant 
on  notice  as  to  what  negligence  was  re- 
lied on  by  plaintiff.  Held,  that  the  de- 
murrers were  properly  overruled.  Bir- 
mingham Ry„  Light  &  Power  Co.  i-. 
Moore,  43  So.  841,  131  .Ma.  337. 

A  complaint  alleged  that  defendant  was 
a  common  carrier,  operating  an  electric 
line,  and  that  on  a  certain  date  plaintiff 
was  a  passenger  in  said  cars:  that  on 
reaching  a  station  the  car  slopped,  and 
while  plaintiff  was  alighting  the  car 
moved,  throwing  the  plaintiff  on  the 
ground  and  severely  injuring  her;  that 
said  injuries  were  proximately  caused  by 
negligence  of  defendant's  employees,  in 
charge  of  the  car.  in  the  management 
thereof.  Count  2  charged  the  negligence 
to  the  motorman  in  the  operation  of  the 
car,  and  count  3  charged  the  negligence 
to  the  conductor.  Held,  that  the  com- 
plaint was  sufficient,  and  not  subject  to 
demurrers  as  vague  and  uncertain,  and 
not  stating  facts  showing  the  defendant's 
employees  negligent,  or  how  they  were 
negligent,  or  that  they  were  negligent  in 
the  line  of  their  employment.  Birming- 
ham Ry.,  Light  &  Power  Co.  v.  King,  43 
So.  613,  149  Ala.  504. 

A  complaint  in  an  action  against  a 
street  railway  company  for  injuries  re- 
ceived by  a  passenger  while  alighting 
from  a  car,  in  consequence  of  the  sud- 
den starting  of  the  car,  which  alleged 
that  the  car  stopped  at  the  intersection 
of  designated  streets,  which  was  plaintiffs 
point  of  destination;  that  she  attempted 
to  alight  there;  that  before  she  had  fully 
got  off  the  car  was  put  in  motion,  and 
proximate  consequence  thereof  she 
thrown  to  the  ground;  that  the  start- 
ing of  Ihe  car  caused  the  injuries  com- 
plained of;  and  that  the  car  was  negli- 
gently operated — states  a  cause  of  ac- 
tion as  against  the  objections  that  it  fails 
itficiently  state  .  defendant's  negli- 
gence, that  it  fails  to  allege  that  defend- 
ant put  the  car  in  motion  while  she  wa-; 
alighting,  that  it  fails  to  allege  that  the 
car  stopped  for  the  purpose  of  allowing 
passengers  to  alight,  that  it  fails  to  show 
that  the  place  where  the  car  stopped  was 
a  regular  slopping  place  for  passenger"; 
to  alight,  and  that  it  fails  to  show  that 
defendant's  servants  had  notice  of  l:er 
attempt     to   alight       Birmingham      Ry.. 
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Light   Sc   Power  Co.   v.   Handy   (Ala.), 
So.  917. 

PetitionB  Held  Insufficient. — A  count 
a  petition  averred  that  plaintiff  was 
passenger,  etc.,  and  "was  waiting  to 
alight,  or  engaged  in  or  about  alighting 
therefrom,"  and  "said  car  was  started  ot 
jerked,  or  the  speed  suddenly  Increased, 
and  as  a  proximate  consequence  plain- 
tiff was  thrown,"  is  demurrable,  in  (hat 
its  allegations  of  negligence  were  insuf- 
ficient, f^ince  it  is  not  every  increase  in 
the  spei^d  of  a  car  or  starting  of  same, 
whether  with  or  without  a  jerk,  that 
amounts  to  negligence.  Birmingham  Ry., 
Light  &  Power  Co.  v.  Parker,  47  So.  13S, 
1S6  Ala.  251. 

The  count,  in  an  action  against 
carrier  for  injury  to  a  passenger  from 
the  starting  of  the  ear  while  he  was 
tempting  to  alight  from  it,  averring  that 
the  motorman  in  charge  willfully,  want- 
only, and  negligently  started  the  cai 
hack,  and  that  the  conductor  and  other 
employees  of  defendant  knew  it  was  nec- 
essary for  plaintiff  to  get  off  at  the  cor- 
ner of  B.  and  S.  streets,  but  not  averring 
that  they  knew  he  had  to  get  off  at  the 
particular  point  at  said  crossing,  or  that 
this  was  the  place  of  making  transfers, 
and  that  this  was  so  known  to  the  servant 
starting  the  car,  and  not  averring  con- 
sciousness by  the  motorman  of  plaintifTs 
peril,  or  that  the  car  was  started  at  a 
point  where  its  starting  was  known  to 
the  motorman  as  being  dangerous,  or 
that  the  motorman  knew  plaintiff  was 
preparing  to  alight  or  in  the  act  of  alight- 
ing when  he  started  the  car,  or  that  people 
customarily  transferred  at  that  particu- 
lar point,  does  not  charge  wanton  or  will- 
ful misconduct.  Selma  St.,  etc.,  R.  Co.  v. 
Campbell,  158  Ala.  438,  48  So.  378. 

§   KM    <9)    Averments    as    to    Proximate 
Cause. 

So  far  as  pleading  proximate  cause  in 
an  action  for  injury  Eo  a  passenger,  it  is 
enough  that  the  facts  averred  lead,  with 
requisite  certainty,  to  the  conclusion  that 
■he  injury  proximately  resulted  from  the 
negligence  charged.  Birmingham  R.,  etc., 
Co.  V.  Fisher,  173  Ala.  623,  55  So.  995. 

Where,  in  an  action  for  injuries  to  a 
passenger,  each  count  of  the  complaint 
alleged    facts    suHicient    to    show     prima 


facie  negligence  under  the  doctrine  res 
ipsa  loquitur,  they  were  not  demurrable. 
Western   Railway  v.    McGraw    (Ala.),  62 

So.   773. 

Failure  to  Allege  Specific  Act  of  Neg- 
ligence.— In  an  action  for  injuries  to  a 
passenger,  a  count  alleging  facts  suffi- 
cient to  establish  a  prima  facie  case  of 
negligence  under  the  doctrine  res  ipsa 
loquitur  was  not  defective  for  failure  to 
allege  a  particular  or  a  specific  act  of  neg- 
ligence. Western  Railway  v.  McGraw 
(Ala.),  62  So.  772. 

Casual  Coimection  Sufficiently  Shown.— 
A  complaint,  in  an  action  against  a  rail- 
way company  for  the  death  of  a  passen- 
ger, which  alleges  that  he  was,  through 
the  carelessness  of  the  company's  serv- 
ants, thrown  from  the  train  and  so  in- 
jured as  to  cause  his  death,  sufficiently 
shows  the  negligence  of  the  company  and 
the  infliction  of  decedent's  injuries,  and 
that  the  injuries  resulted  from  the  com-  . 
pany's  negligence,  as  against  a  demurrer 
on  the  grounds  that  it  does  not  show 
the  casual  connection  between  dece- 
dent's death  and  the  company's  negligence, 
that  it  does  not  show  the  injuries  sus- 
tained by  decedent,  and  that  it  does  not 
show  wherein  the  company  or  its  agents 
were  negligent.  Kansas  City,  M.  &  B. 
R.  Co.  V.  Matthews,  Jy  So.  2U7,  142  Ala. 
398. 

Allegation  Not  Showing  Negligence  to 
Be  Proximate  Cause  of  Injury.— hi  an 
action  against  a  street  railroad  tor  in- 
juries to  a  passenger,  a  complaint  which 
charges  the  negligence  to  the  act  of  the 
conductor  in  signaling  the  motorman  to 
go  ahead  while  the  plaintiff  was  on  the 
side  board  or  step  preparatory  to  alight- 
ing, and  avers  the  act  of  the  moiorman 
m  starling  the  car  with  a  sudden  jerk  as 
being  the  proximate  cause  of  ihe  injury, 
but  does  not  aver  that  the  start  was  neg- 
ligently made,  is  bad  and  subject  to  de- 
rer  because  the  negligence  averred 
not  the  proximate  cause  of  the  in- 
jury. Mobile  Light  &  R.  Co.  v.  Bell,  45 
So.  56,  153  Ala.  90. 

Proximate  Cause  Averred  to  Be  Con- 
sequential Instead  of  Inleational  Result 
of  Conduct — A.  complaint  in  an  action 
for  injuries  to  a  street  car  passenger, 
hich  ascribes  the  injury  to  the  com- 
pany's negligently  running  the  car  while 


■jGoogle 


766 


i  20*  (9)-205  (1) 


the  passenger  was  in  the  act  of  alightinR. 
avers  the  proximate  cause  to  be  the  con- 
sequential, as  distinguished  from  the  in- 
tentional, result  of  the  misconduct 
charged,  and  slates  a  cause  of  action  in 
ning- 


ase,    as    agair 
am   R.,   etc., 

1   So.   1037. 


,  Co.  :-.  Wright,  153  Ala. 


§  SIM  <10)  Pleading  Matters  of  Defense. 
Hatter  Available  in  Support  of  Con- 
tributory Negligence. — That  a  passenger 
carried  beyond  her  station  pursued  a 
dangerous  way  hack  to  the  station,  when 
a  safe  way  was  obvious  and  open  to  her 
selection,  was  available  only  in  support 
of  the  defense  of  contributory  negligence, 
and  she  need  not  negative  it  in  her  plead- 
ings. Alabama,  etc.,  R.  Co.  i:  Cox,  173 
Ala.  620.  55  So.  909. 

Safe  Way  Available  in  Return  to  Sta- 
tion.— The  complaint,  in  an  action  by  a 
passenger  for  personal  injuries  received 
■  while  returning  to  a  station  beyond  which 
he  had  been  negligently  carried,  need  not 
negative  the  fact  that  there  was  an  open, 
obvious,  and  safe  way  which  the  passen- 
ger could  have  traveled  back  to  the  sta- 
tion, since  that  fact  was  available  in  de- 
fense. Alabama,  etc..  R.  Co.  v.  Cox,  173 
Ala.  C29,  55   So.  909. 

Assault  Made  in  Self-Defense.— The 
fact  that  an  assault  committed  on  a  pas- 
senger was  committed  in  self-defense,  and 
was  brought  on  by  the  misconduct  of 
the  person  assaulted,  is  defensive  matter, 
and  it  is  not  necessary  that  the  complaint 
in  an  action  against  the  carrier  for  the 
assault  should  allege  that  the  assault  was 
not  committed  in  self-defense,  or  that  it 
was  unlawfully  made,  but  it  is  sufBcient 
if  it  avers  an  assault.  Culberson  v.  Em- 
pire Coal  Co.,  156  Ala.  416,  47  So.  837. 
§  804  (11)  Plea  or  Answer. 

Striking  Out  Averments. — In  an  action 
for  personal  injuries  to  passenger,  a  plea 
that  the  car  was  equipped  with  bell  and 
cord  attached  so  that  passengers  could 
notify  the  motorman  when  they  wished 
the  car  stopped  should  be  stricken  out,  in 
the  absence  of  an  averment  that  the  pas- 
senger did  not  pull  the  cord  or  ring  the 
bell.  Armstrong  v.  Montgomery  St.  Ry. 
Co.,  28  So.  349,  133  Ala.  233. 

Fact  Which  Must  Be  Specially  Pleaded. 
— Where  a  carrier  carrying  a  passenger 


beyond  her  station,  and  requiring  her  to 
alight  and  walk  back  to  the  station,  be- 
lieved that  the  injury  sustained  by  the 
passenger  white  walking  back  to  the  sta- 
tion was  proximately  caused  by  her  de- 
fective eyesight,  and  not  by  the  negli- 
gence of  the  trainmen,  it  must  by  spec'al 
plea  allege  such  facts,  in  the  absence  of 
any  allegation  in  the  complaint  as  to  de- 
fective eyesight.  Alabama,  etc,  R.  Co.  ^•. 
Cox,  173  Ala.  639,  55  So.  909. 

Failure  to  Negative  Negligence  Con- 
curring with  Act  of  Third  Person. — In  an 
action  against  a  carrier  for  injuries  to  a 
passenger  by  derailment,  pleas,  alleging 
generally  that  derailment  was  caused  by 
a  third  person,  but  which  did  not  nega- 
tive that  defendant's  negligence  may  have 
concurred  with  that  of  the  third  person 
in  causing  the  injury,  were  insufficient. 
Western   Railway  v.  McGraw   (Ala.),   63 

So.  772. 

§  20S. Issues,  Proof,  and  Variance. 

§  SOS  (1)  Issues  Raised  by  and  Evidence 
Admissible  under  Pleadings. 
Acts  of  Servants  as  Embraced  in  Alle- 
gation  of  Carrier'a  Negligence. — In  an  ac- 
tion for  injuries  to  a  passenger,  an  allega- 
tion of  negligence  on  the  part  of  the 
carrier  is  sufficient  to  embrace  the  negli- 
gence of  the  carrier's  servants.  Birming- 
ham Ry..  Light  &  Power  Co.  v.  Moore. 

42  So.   1024,  148  Ala.  115. 

A  complaint  in  an  action  for  injury  to 
a  passenger,  thrown  from  the  platfo-ni 
of  a  coach  by  the  lurch  of  the  train,  which 
alleges  negligence  generally  as  to  the 
manner  in  which  the  carrier  conducted  its 
business  as  such,  is  broad  enough  to 
cover  negligence  of  the  conductor  in  re- 
quiring the  passenger  to  leave  the  coach 
and  stand  on  the  platform.  Central 
etc.,  R.  Co.  V.  Brown,  165  Ala.  493.  51 
So.  565,  cited  in  note  in  29  L.  R.  A.,  N. 
S.,  326. 

The  charge  of  negligence,  in  a  com- 
plaint alleging  that  plaintiffs  injuries 
were  caused  by  defendant's  negligent  con- 
duct of  its  business  while  carrying  her 
as  a  passenger,  being  general,  proof  of 
any  actionable  negligence  of  defendant 
or  any  of  its  employees  in  such  respect 
is  sufficient.  Mobile,  etc.,  R.  Co.  v.  Bar- 
ber, 2  Ala.   App.   507,  56   So.   859. 
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Condition  of  Track  as  Embraced  ii 
Allegation  of  Negligent  Performance.— 
Where  the  complaint  only  charges  de- 
fendant railway  company  with  negligently 
performing  its  duty  to  a  passenger, 
whereby  the  car  in  which  he  was  rat 
the  track  and  he  was  injured,  evidence 
is  admissible  of  defects  in  the  track  that 
may  have  caused  the  accident.  Rich- 
mond &  D.  R.  Co.  V.  Vance,  93  Ala.  144, 
9  So.  374. 

Evidence  Admissible  under  Allegation 
of  Assault  by  Conductor  and  Others. — 
Where,  in  an  action  by  a  passenger  for 
an  assault,  the  complaint  alleged  that 
the  conductor  assaulted  the  passenger 
also  permitted  other  persons  to  assault 
him,  evidence  that  while  the  passenger 
and  the  conductor  were  fighting  s 
person  ran  from  the  car  and  struck  the 
passenger,  and  that  the  conductor  did 
not  undertake  to  prevent  such  person 
striking  the  passenger,  was  responsive  to 
the  issue,  and  was  properly  admitted, 
though  the  passenger  subsequently  failed 
to  prove  that  the  conductor  knew  or 
reason  to  anticipate  that  such  person 
was  about  to  assault  the  passenger,  there^ 
by  not  showing  the  carrier's  responsibil- 
ity for  such  assault.  Alabama  City,  G.  & 
A.  Ry,  Co.  V.  Sampley,  53  So.  143,  16S 
Ala.  372.  cited  in  note  in  32  L.  R.  A.,  N. 
S.,   1208,  40  L.   R.  A.,  N.  S.,  1008,  1051, 

1060,  1067,   1070. 

Allegation  as  to  Injuries  Sustained 
While  Boarding  Train.— An  averment  in 
a  complaint  in  an  action  for  injuries  to  a 
passenger  while  boarding  a  train  that 
"plaintifT  was  engaged  in  or  about  board- 
ing" the  train,  when  injured,  covers  every 
reasonably  necessary  act  of  plaintiff  in 
going  up  the  steps  of  the  ear,  walking 
across  the  platform,  entering  the  door, 
and  going  down  the  aisle  to  the  nearest 
unoccupied  seat,  and  taking  a  seat.  Bir- 
mingham, etc.,  R,  Co.  V.  Norris,  4  Ala. 
App.  363,  S9  So.  66. 

Allegation  as  to  Injury  Sustained  While 
Engaged  in  Alighting.— Where  a  com- 
plaint for  injuries  to  a  passenger  alleged 
that  she  was  engaged  "in  or  about  alight- 
ing" from  the  car,  the  words  "in  or  about" 
were  sufficiently  broad  in  their  signifi- 
cation to  cover  the  entire  passage  from 
the  car  from  beginning  to  end.     Birming- 


ham R..  etc.,  Co.  V.  Glenn  (Ala.),  60  So. 
111. 

Where  a  complaint  alleged  that  plain- 
tiff, a  passenger,  was  thrown  down  and 
injured  while  engaged  in  alighting,  the 
terms  "engaged  in  alighting"  includes  all 
the  acts  transpiring  from  the  moment 
the  passenger  arises  for  that  purpose  un- 
til he  gets  clear  of  the  car,  provided  there 
is  no  interruption  of  his  passage.  Bir- 
mingham R.,  etc.,  Co.  V.  Glenn  (Ala.), 
60  So.  111. 

"Operating  the  Train"  as  Referring  to 
Failure  to  Furnish  Safe  Place  in  Which 
to  Ride. — In  a  passenger's  action  for  in- 
juries from  being  thrown  from  the  plat- 
form of  a  fast  moving  train,  the  words 
"operated  the  train"  in  a  count  of  the 
complaint  stating  that  the  injuries  were 
caused  by  the  negligent  manner  in  which 
defendant  operated  the  traiti,  meant  "con- 
trolled the  movement  and  speed  of  the 
train"  in  view  of  its  crowded  condition, 
and  has  no  reference  to  defendant's  fail- 
ure to  perform  its  duty  to  furnish  plain- 
tiff with  a  reasonably  safe  place  in  which 
to  ride.  Alabama,  etc.,  R.  Co.  v.  Gilbert, 
6  Ala.  App.  372,  eo  So.  543. 

Allegation  as  to  Condition  of  Roadbed. 
— Under  counts  alleging  negligence  in 
failing  to  have  the  roadbed  in  proper  con- 
dition at  or  near  the  place  where  the 
passenger  car  in  which  plaintiff  was  rid- 
ing was  derailed,  for  failing  to  have  the 
track  in  proper  condition,  and  in  that  the 
track  was  so  constructed  that  when  the 
train  ran  on  it  the  rails  spread,  evidence 
that,  at  the  embankment  where  the  wreck 
occurred,  water  was  allowed  to  stand  in 
the  ditch  beside  the  road,  and  in  the  pits 
from  which  earth  for  the  embankment 
was  taken,  is  admissible,  in  connection 
with  evidence  that  the  cross-ties  on  the 
embankment  were  decayed  so  that  the 
spikes  holding  down  the  rails  and  braces 
would  work  out;  that  there  was  -a  curve 
at  that  point,  and  the  embankment  was 
of  clay,  which  seeped  water;  and  that 
the  ties  would  spring  up  and  down,  and 
water  would  work  out  at  the  ends  of  the 
ties,  Louisville  &  N.  R.  Co.  v.  Sandlin, 
28  So.  40,  125  Ala.  585. 

Negligence  in  Employment  of  Engi- 
neer as  Negligence  in  Carrring  Passen- 
ger.— Under  an  allegation  that  defendant 
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railroad  company  negligently  "conducted 
itself  in  and  about  the  carrying"  of  a  pas- 
senger, evidence  of  negligence  in  em- 
ploying the  engineer  or  in  retaining  him 
is  admissible.  Kansas  City,  M.  &  B.  R. 
Co.  V.  Sanders,  98  Ala.  293,  13  So.  57. 
§  SOS  (3)  Matters  Admissible  under 
General  DeniaL 

In  a  passenger's  action  for  injuries  al- 
leged lo  have  been  caused  by  the  negli- 
gence and  wantonness  of  the  railroad 
company's  servants  or  agents,  it  could  be 
shown  under  the  general  issue  that  such 
injuries  were  due  to  unavoidable  acci- 
dent. Carlisle  v.  Central,  etc.,  R.  Co. 
(Ala.),  6S  So.  759. 
§  30S  (3)  Matters  to  Be  Proved. 

Relation  of  Carrier  and  Passenger  and 
Negligence  That  of  Employees.— In  an  ac- 
tion against  a  street  railway  company  for 
injury  to  passenger,  by  pleading,  besides 
the  general  issue,  contributory  negli- 
gence, and  by  answering  interrogatories 
filed  under  express  authority  of  Code 
1896,  §  1830  et  seq„  the  company  did  not 
waive  the  necessity  for  plaintiff  support- 
ing by  proof  averments  that  the  car  on 
which  plaintiff  was  a  passenger  when  in- 
jured was  operated  by  the  company  and 
that  the  negligence  imputed  was  that  of 
its  employees;  the  interrogatories  and  an- 
swers not  being  in  evidence.  Birmingham 
Ry.,  Light  &  Power  Co.  tf.  Haggard,  46 
So.   519,   155   Ala.  343. 

Attempt  to  Leave  Train  at  Improper 
Time,  Place,  etc.— To  entitle  a  carrier, 
sued  for  injuries  to  a  passenger  while 
alighting  from  a  freight  train,  to  a  ver- 
dict on  a  plea  that  the  passenger  negli- 
gently attempted  to  leave  the  car  in  an 
improper    manner    and    at    an     improper 

suit  thereof  was  injured,  it  must  be  shown 
that  the  passenger  attempted  to  leave  the 
train  in  an  improper  manner  and  at  an 
improper  time  and  place.  Southern  Ry. 
Co.  V.  Burgess,  *2  So.  35,  143  Ala.  384. 
§  SOS  <4)  Variance  between  Allegations 
and  Proof. 
Variance  Affecting  Only  Amount  of 
Recovery. — In  an  action  for  injuries  to 
a  passenger  by  a  carrier's  failure  to  stop 
the  train  at  her  destination,  a  variance 
between  the  complaint  and  the  evidence 
as  to   when   plaintiff  told   the   conductor 


of  her  infirm  condition  aflfected  only  the 
amount  of  the  recovery  and  not  the  right 
of  action,  and  therefore  did  not  justify 
the  giving  of  a  general  charge  for  defend- 
ant. Louisville  &  N.  R.  Co.  v.  Scale,  5S 
So.  237,  172  Ala.  480. 

Failure  to  Prove  Matters  Affecting 
Gravity  of  Negligence. — In  a  female  pas- 
senger's action  against  a  railroad  for 
damages  through  defendant's  employees 
permitting  other  passengers  to  use  of- 
fensive language,  in  an  effort  to  compel 
plaintifTs  colored  servant  to  leave  the  car, 
an  allegation  that  plaintiff's  condition 
was  so  feeble  as  to  be  open  to  ordinary 
observation  only  aflFected  the  gravity  of 
defendant's  negligence,  and  failure  to 
prove  the  same  was  not  fatal  to  the  ac- 
tion. Southern  Ry,  Co.  v,  Lee,  52  So. 
848,  16T  Ala.  268. 

Place  of  Injury, — A  complaint  against 
a  street  railway  company  alleged  that  a 
passenger  was  injured  while  alighting 
"at"  C,  which  appears  to  have  been  a 
shed  station,  and  not  a  town  or  city.  Ihe 
evidence  showed  that  the  accident  oc- 
curred about  two  car  lengths  from  the 
station.  Held,  that  there  was  no  vari- 
ance. Birmingham  Ry.,  Light  &  Power 
Co.  V.  McGinty,  48  So.  491,  158  Ala.  410. 

In  an  action  against  a  street  railway 
company  for  injury  to  an  alighting  pas- 
senger, there  was  no  fatal  variance  be- 
tween averment  that  the  accident  oc- 
curred "at  or  near  the  intersection  of 
Eleventh  Avenue  and  Twenty-Fourth 
Street  South,"  in  Birmingham.  .A,la.,  and 
proof  that  the  accident  occurred  at  Four- 
teenth Street;  it  appearing  that  the  cause 
of  action  stated  in  the  complaint  was 
identical  with  the  one  presented  by  the 
evidence.  Birmingham  R.,  etc.,  Co.  r. 
Lide  (Ala.),  58  So.  990. 

Where,  in  an  action  for  injuries  to  a 
passenger,  the  venue  of  the  offense  was 
placed  "at  East  Lake,"  and  the  evidence 
showed  that  it  was  "at  the  loop  at  East 
Lake,"  and  that  the  station  designated 
at  East  Lake  was  at  another  point,  there 
was  no  material  variance.  Birmingham 
R.,  etc.,  Co.  *.  Glenn  (Ala.),  60  So.  111. 

Failure  to  Furnish  Safe  Place. — A  com- 
plaint in  an  action  for  injuries  to  a  pas- 
senger thrown  from  the  platform  of  the 
coach  by  a  lurch  of  the  train,  which  al- 
leges the  duty  of  the  carrier  to  furnish 
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■ufficient  coaches  for  the  passengers,  and 
that  it  failed  to  furnish  to  the  passenger 
k  safe  place  in  which  to  travel,  and  that 
in  consequence  thereof  the  passenger 
was  in  an  unsafe  place,  is  supported  by 
evidence  that  the  conductor  required  the 
passenger  to  surrender  a  safe  place  inside 
the  coach  and  to  occupy  an  unsafe  place 
on  the  platform  because  of  the  crowded 
condition  of  the  coach;  for  il  was  nec- 
essary for  the  passenger  to  go  on  the 
platform,  and  he  went  there  under  the 
pressure  of  that  necessity  and  in  obedi- 
ence to  the  request  of  the  conductor,  the 
platform  was  for  the  time  the  place 
furnished  him.  Central,  etc.,  R.  Co.  v. 
Brown,  165  Ala.  493,  51  So.  565;  cited  in 
note  in  29  L.  R.  A.,  N.  S.,  326. 

Collision  as  Caused  by  ServantB  of  One 
or  Both  Trains. — The  complaint,  charging 
in  one  place  the  injury  to  plaintiff,  oc- 
casioned by  collision  of  two  trains,  as 
resuliing  from  the  negligence  of  Ihose 
in  charge  of  the  (rain  on  which  he  was 
a  passenger,  and  in  another  place  charg- 
ing negligence  of  those  in  charge  of  both 
trains,  permits  a  recovery  on  proof  of 
negligence  in  the  handling  of  the  one 
train,  so  that  a  charge  that,  unless  there 
was  negligence  of  the  servants  in  charge 
of  both  trains,  which  caused  (he  injury, 
plaintiff  could  not  recover,  is  properly  re- 
fused. Central  of  Georgia  Ry.  Co.  v. 
Geopp,  45  So.  65,  153  Ala.  108. 

Immaterial  Variance  as  to  Which  Em- 
ployee Used  Profane  Language. — Where 
a  complaint  alleged  that  profane  language 
was  used  in  plaintifFs  presence  by  thi 
conductor  of  a  trailer  on  which  plaintiff 
was  riding,  while  the  evidence  showed 
that  the  language  was  used  by  the  con 
ductor  of  the  motor  car,  to  which  thi 
trailer  was  attached,  thi 
immaterial.  Birmingham  R.. 
Glenn  (Ala.).  60  So.  111. 

Failure  to  Prevent  Illegal  Search. — In 
an  action  against  a  carrier  for  damagei 
for  the  failure  of  its  servants  to  protect 
plaintiff  from  an  illegal  search,  proof  that 
when  the  officer  told  defendant's  serv 
that  plaintiff  was  accused  of  stealing  a 
watch  he  said,  "Search  her  in  the  freighi 
room,"  does  not  constitute  a  variance 
not  being  necessarily  a  direction  to  maki 
the  search  so  as  to  become  a  participant 
therein,    but    only    the    designation    of 
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suitable  place.  Nashville,  etc.,  Railway  v. 
Crosby  (Ala.),  W  So.  899. 

Variance  as  to  Particular  Servant  Caus- 
ing Jerk. — An  electric  railway  passenger, 

suing  for  injury  on  the  theory  that  the 
conductor  was  negligent  in  causing  a  sud- 
den jerk  or  jar  of  the  car,  or  its  negli- 
gently high  speed,  could  not  recover  if 
the  speed  or  jar  was  caused  by  the  mo- 
torman  without  any  signal  or  co-opera- 
tion by  the  conductor.  Birmingham  Ry., 
Light  &  Power  Co.  v.  Yates,  53  So,  91S, 
169  Ala.  381. 

Willful  Acta.— While,  in  an  action 
against  a  street-railway  company  for  in- 
juries which  the  complainant  alleges  were 
due  to  the  willful  acts  of  defendant's  serv- 
ants, proof  of  simple  negligence  is  not 
sufficient,  where  the  evidence  is  open  to 
the  interpretation  that  the  servants'  acts 
were  willful,  the  question  is  for  the  jury, 
and  an  instruction  that  there  was  a  fatal 
variance  between  allegations  and  proof 
is    properly    refused.      Highland    Ave.    & 

B.  R.  Co.  V.  Winn,  93  Ala.  306,  9  So. 
509,  cited  in  notes  in  21  L.  R.  A.  361, 
38  L.  R.  A.  790. 

Allegations  as  to  Negligent  Carrjing — 
Injury  Caused  by  Defects  in  Track. — In 
an  action  against  a  railroad  company  for 
personal  injuries  causing  death,  the  com- 
plaint in  the  first  count  ascribed  the  acci- 
dent to  a  loose  wheel,  and  in  the  second 
alleged  that  defendant  "did  not  use  due 
and  proper  skill  in  and  about  the  carry- 
ing of  deceased,  but  so  negligently  and 
unskilUully  conducted  itself  in  that  be- 
half, and  in  conducting,  managing,  and 
directing  the  coach  and  the  engine  by 
which  deceased  was  carried,  that  she 
was  cast,  with  violence,"  etc.  Held,  that 
if  the  accident  was  caused  by  a  sunken 
joint  in  the  track;  plaintiff  would  not  be 
prevented  by  his  pleadings  from  a  re- 
covery. Louisville  &  N.  R,  Co,  v.  Jones, 
83  Ala.  376,  3  So.  902,  cited  in  note  in  13 
L.  R.  A.,  N.  S..  606. 

Variance  as  to  Destination  of  Passen- 
ger.— Any  variance  between  a  complaint 
for  injury  to  a  passenger  while  alighting 
at  C,  averring  that  he  was  a  passenger 
on  the  train  and  paid  his  fare  to  C,  and 
proof  that  he  was  a  passenger  and  paid 
his  fare  to  L,  a  station  one  mile  beyond 

C,  is  immaterial;  the  passenger,  after 
paying  the  conductor  his  fare,  being  told 
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by  him  that  the  train  did  not  stop  at  h-. 
and  he  then  having  pritfosed  to  get  oK 
at  C.,  to  which  the  conductor  assented. 
Southern  Ry.  Co.  v.  Lollar,  33  So.  32,  135 
Ala.  375. 

Variance  as  to  Being  Thrown  from 
Train  Held  Immaterial  .—The  re  is  no  va- 
riance between  a  complaint,  in  an  action 
against  a  railway  company  for  the  neg- 
ligent death  of  a  passenger,  which  alleges 
that  he  was  violently  thrown  from  a 
train  and  fatally  injured,  and  the  proof 
that  he  voluntarily  stepped  from  a  mov- 
ing train  onto  a  station  platform,  lost 
his  footing  and  fell,  and  received  the  fa- 
tal injury.  Kansas  City,  M.  &  B.  R.  Co. 
V.  Matthews,  39  So.  207,  142  Ala.  298. 

Fatal  Variance  as  to  Time,  Place  and 
Cause  of  Injtiry. — A  complaint,  in  an  ac- 
tion for  injuries  sustained  in  alighting 
from  a  train,  alleged  that  plainiifl  was 
thrown  from  the  train  when  it  started 
to  move  off  at  the  station,  and  that  he 
was  thrown  by  the  moving  off  of  the 
t.  ain.  The  evidence  showed  that  the 
place  where  plaintiff  fell  from  the  train 
was  300  yards  from  the  station,  and  that 
the  train  had  attained  a  speed  of  at  least 
15  miles  an  hour.  Plaintiff  testified  that 
after  the  train  was  some  distance  from 
the  station  he  fell  off,  but  that  how  he 
came  to  do  so  he  did  not  know.  Held, 
that  there  was  a  fatal  variance  between 
the  complaint  and  the  evidence  as  to  the 
time,  place  and  cause  of  the  injury. 
Central  of  Georgia  Ry.  Co.  v.  McNab,  43 

So.  222,  150  Ala.  332. 

Variance  as  to  Place  of  Stopping. — 
Where  an  ordinance  prohibits  trains  of 
street  cars  from  stopping  on  the  east  side 
of  a  street  when  moving  westward,  or  on 
the  west  side  when  moving  eastward, 
and  in  an  action  against  the  street  car 
company  for  negligence  the  complaint  al- 
leges that  the  negligence  was  the  fail- 
ure of  the  train  to  stop  a  sufficient  length 
of  time  on  the  west  side  of  the  street 
to  enable  plaintiff  to  alight,  and  the  evi- 
dence shows  a  failure  to  stop  a  train  go- 
ing west  on  the  east  side,  there  is  a  fatal 
variance.  North  Birmingham  St.  R.  Co, 
V.  Calderwood,  89  Ala.  247,  7  So.  360. 

Time  of  Jerk  Throwing  Passenger.— 
The  complaint  for  injury  to  a  passenger 
by  being  thrown  from  the  platform  of  a 
car  at  a  station  which  was  her  destination 
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being  based  on  a  sudden  jerk  before  the 
train  came  to  a  standstill,  she  can  not 
recover  on  evidence  that  the  train  came 
to  a  stop  a  reasonable  time  for  her  to 
alight  before  the  jerk.  Southern  Ry.  Co, 
V.  Hundley,  44  So.  195,  151  Ala.  378. 

Where  the  complaint  in  an  action  for 
injury  to  a  passenger  alleges  that  imme- 
diately after  she  reached  the  platform 
of  the  car,  preparatory  to  alighting,  the 
car  was  started  violently,  without  warn- 
ing, throwing  her  off,  she  can  not  recover 
on  evidence  that  the  jerk  of  the  car, 
throwing  her  off,  came  as  she  was  step- 
ping to  the  ground.  Southern  R.  Co.  z; 
Hundley,  151  Ala.  378,  44  So.  195. 

Variance  as  to  Pauenger  Being  Com- 
pelled to  Leave  Train.— A  complaint  for 
injuries  charged  that  plaintiff  was  "com- 
pelled and  forced"  to  alight  from  defend- 
ant's car  while  in  motion,  and  that  the 
injuries  were  received  by  reason  of  de- 
fendant's agent's  negligence  in  so  "forc- 
ing and  compelling."  Held,  that  the  al- 
legations were  not  sustained  by  evidence 
that  the  conductor  approached  plaintiff 
in  the  car,  and  said,  "We  have  got  no 
time;  hurry  up;"  and  repeated  that  sev- 
eral times  while  plaintiff  was  getting  out. 
South  &  N.  A.  R.  Co.  V.  Schaufler>  75  .\la, 
136,  cited  in  note  in  21  L.  R.  A.  362. 

Variance  as  to  Manner  in  Which  Pas- 
senger Thrown  Off.— Where  a  count  in  a 
declaration  alleges  that  plaintiff,  was  at- 
tempting to  board  an  electric  street  car, 
was  thrown  between  the  cars,  and  the 
evidence  shows  that  after  stepping  on  the 
platform  of  the  car  he  was  thrown  un- 
der the  car,  it  constitutes  a  variance. 
Birmingham  Ry.  &  Electric  Co.  v.  Bran- 
non.  31  So.  523,  132  Ala.  431. 

In  an  action  against  a  street-railway 
company  for  killing  plaintiff's  intestate, 
all  the  witnesses  fixed  the  place  of  the 
accident  midway  between  two  streets. 
Two  witnesses  for  plaintiff  testified  that 
the  train  stopped  at  said  place,  when  said 
witnesses  and  deceased,  with  his  arms  full 
o(  bundles,  boarded  the  cars,  and  that  the 
train  started  up  with  a  jerk,  which 
caused  one  of  said  witnesses  to  he 
thrown  backward,  striking  deceased,  who 
was  then  on  the  bottom  step,  and  throw- 
ing him  to  the  ground.  Two  witnesses 
for  defendant  and  the  train  employees 
testified    that    the    train    was    moving    Pt 
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from  four  lo  seven  miles  an  hour  when 
deceased  attempted  to  board  it,  and  that 
the  train  did  not  stop  between  said 
streets;  and  one  of  said  witnesses  testi- 
fied that  no  one  was  with  deceased  at 
the  time  he  attempted  to  board  the  train. 
A  city  ordinance  prohibited  trains  from 
stopping  between  said  streets.  1  he 
trainmen  testified  that  the  trucks  which 
passed  over  deceased  were  thrown  from 
the  track.  Held  that,  as  a  count  in  the 
complaint  alleged  that  deceased  was  upon 
the  platform  of  said  train,  and  was 
thrown  off  before  he  had  time  to  enter, 
there  was  a  variance  between  said  count 
and  the  evidence.  Birmingham  Railway 
&  Electric  Co.  v.  Clay,  108  Ala.  233,  19 
So.  309. 

Allegatioii  of  Negligence — Evidence 
Showing  Willful  Injury.— Plaintiffs  intes- 
tate, a  man  over  80  years  of  age,  was  a 
passenger  on  one  of  defendant's  trains, 
with  a  ticket  to  G.  He  did  not  alight 
at  a  junction  point,  but  was  found  next 
morning  some  distance  therefrom  in  a 
frozen  condition,  from  the  etlecis  of 
which  he  died.  A  witness  saw  two  white 
men  in  the  uniform  of  defendant  railroad 
company  come  onto  the  rear  platform  of 
the  rear  car  of  the  train  on  which  de- 
ceased was  riding  and  push  him,  while  the 
train  was  running,  from  the  platform  at 
a  point  near  where  he  was  found,  where 
'he  ground  was  rough  and  uneven.  Held 
to  establish  a  cause  of  action  for  willful 
injury,  and  therefore  insufficient  to  sus- 
tain a  count  for  negligence,  Louisville, 
etc.,  R.  Co.  V.  Perkins.  1S3  Ala.  133.  44 

So.    603. 

of 


S  SM  (1)  In  GcneraL 

Re*  Ipsa  Loquitur. — Where  a  passen^ 
ger  is  injured  by  the  breaking  down  oi 
overturning  of  a  car  by  derailment,  col 
lision  or  sudden  jolt  pf  the  train,  or  from 
some  cause  within  the  car,  or  by  obstruc- 
tion on  or  near  the  track,  a  prima  facie 
presumption  will  arise  that  the  acciden 
has  been  due  to  the  negligence  of  th< 
carrier,  but  not  so  where  the  accident 
causing  the  injury  is  lo  the  passenger 
and  not  to  the  vehicle,  or  where  the  in- 
jury is  caused  while  the  passenger  is 
alighting  from  the  vehicle  by  stepping  or 


an  object  improperly  left  on  the  plat- 
form, etc.,  in  which  case  the  injury  will 
not  be  sufficient  to  charge  the  carrier 
with  negligence.  Western  Railway  v. 
McGraw  (Ala.),  82  So.  773.  See,  also, 
Georgia  Pac.  R.  Co.  v.  Love.  »1  Ala. 
433,  8  So.  714. 

Where  an  injury  to  a  passenger  is  such 
as  to  give  rise  to  the  presumption  of  neg- 
ligence under  the  doctrine  res  ipsa  loqui- 
tur, the  burden  is  on  the  carrier  to  ex- 
onerate itself  from  liability  by  showing 
that  the  accident  was  inevitable,  or  that 
it  could  not  have  been  avoided  by  the 
exercise  of  the  utmost  care  reasonably 
consistent  with  the  prosecution  of  his 
business.  Western  Railway  :*.  McGraw 
(Ala.),  63  So.  772. 

Burden  of  Proof  as  to  Showing  Neg- 
ligence.— h  passenger  can  noi  recover 
against  a  railroad  company  for  negligent 
damage,  unless  he  offers  some  evidence 
of  the  negligence  alleged.  Louisville  & 
N.  R.  Co.  V.  Cornelius,  6  Ala.  App.  386, 
60  So.  740.  See  ante,  catchline.  "Res  Ipsa 
Loquitur." 

"Proof  of  mere  injury,  without  more, 
does  not  raise  a  presumption  of  negli- 
gence, sufficient  to  impose  on  the  com- 
pany the  burden  to  prove  due  care  on  its 
part.  In  order  to  recover,  it  is  incumbent 
on  plaintiff  to  show  an  accident  from 
which  the  injury  resulted,  or  circum- 
stances of  such  character  as  to  impute 
negligence.  Birmingham  Union  R.  Co.  v. 
Hale,  90  Ala.  8,  9  So.  142."  McDonald  v. 
Montgomery  St.  Railway.  110  Ala.  16), 
30  So.  317,  320,  cited  in  note  in  13  L.  R. 

A.,  N.   S.,  603. 

Where  a  passenger  suffers  injury,  the 
law,  in  the  absence  of  explanation  by  the 
carrier,  presumes  that  it  was  the  result 
of  the  carrier's  fault,  and  it  has  the  bur- 
den of  overcoming  the  presumption.  Bir- 
mingham Ry..  Light  &  Power  Co.  v.  Mc- 
Curdy,  173  Ala.  488,  S5  So.  616.  follow- 
ing Louisville,  etc.,  R.  Co.  v.  Jones,  83 
Ala.  376.  3  So.  902,  which  is  limited  in 
Georgia  Pac.  R.  Co.  v.  Love,  91  Ala.  433, 
8  So.  714.    See  ante,  catchline,  "Res  Ipsa 

~  Proximate  Cause. — A  railroad  passen- 
ger, claimed  to  have  been  damaged  by 
the  company's  negligence,  must  offer 
some  evidence  that  the  negligence  shown 
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in    his    injury.     Louisville,    etc., 

.  Cornelius,  8  Ata.  App.  386,  60 


§  t06  (3)  Autboritj'  of  Servant. 

The  law  presumes  that  a  porter, 
ployed  and  assigned  by  the  Pullman 
Company  to  control  the  interior  ( 
sleeping  car,  in  which  a  passenger  was 
riding,  exercised  such  control  with  the 
assent  of  the  railroad  company.  Louis- 
ville &  N.  R.  Co.  V.  Church,  46  So.  457. 
155  Ala.  329,  cited  in  note  in  83  L.  R,  A., 
N.  S„  1059. 

§  20e  (3)  Where  Injury  Is  Caused  by 
Sudden  Jerks  or  by  Suddenly  or  Pre- 
maturely  Starting  Car. 

Whether  or  not  evidence  of  a  jerk  of 
a  car,  whereby  a  passenger  was  injured, 
will  sustain  a  charge  of  negligence  de- 
pends on  Ihe  violence  of  the  jerk,  the 
situation  of  the  passenger  at  the  time. 
and  Ihe  carrier's  duty  to  know  that  situa- 
tion. Birmingham  R.,  etc.,  Co.  v.  Mayo 
(Ala.),  61   So.  289. 

Sudden  Jerk  While  Passenger  Alight- 
ing.— Testimony  that,  while  plaintiff  was 
in  the  act  of  alighting  from  defendant'e 
street  car,  the  driver  suddenly  started  the 
car  with  a  jerk,  which  caused  her  to  fall, 
whereby  she  was  injured,  established  a 
prima  facie  case  of  negligence  in  the 
management  of  the  car,  and  throws  the 
burden  of  disproof  on  defendant.  Bir- 
mingham Union  Ry.  Co.  v.  Hale.  90  Ala. 
B,  8  So.  142,  cited  in  notes  in  7  L,  R.  A., 
N.  S.,  1078,  13  L.  R.  A.,  N.  S„  603,  611, 
23  L.  R.  A.,  N.  S.,  891. 

Bumping  Caboose  So  as  to  Throw 
Down  Passenger.— Where  a  passenger  is 
injured,  while  riding  in  the  caboose  of  a 
freight  train,  by  the  engine  and  rest  of 
the  train,  which  had  been  severed  from 
the  caboose,  coming  back  against  it  with 
such  force  as  to  throw  the  passenger 
down,  the  law  presumes,  in  the  absence 
of  all  explanation,  that  the  injury  was 
caused  by  the  company's  negligence,  and 
casts  upon  it  the  burden  of  overturning 
the  presumption  or  showing  that  dili- 
gence and  careful  observance  of  duty 
could  not  have  prevented  the  injury. 
Georgia  Pac.  Ry.  Co.  v.  Love,  91  Ala.  432, 
8  So.  714.  I 


§  WW  (4)  Where  Injniiea  Are  Caosed  by 
-  CoUiaion,  Derailment,  or  Breakinc  of 
Hachtnery,  etc,  and  Defects  Therein. 
Where  a  passenger  is  injured  by  the 
breaking  down  or  overturning  of  a  car 
by  derailment,  collision  or  sudden  jolt  of 
the  train,  or  from  some  cause  within  the 
car,  or  by  obstruction  on  or  near  the 
tract,  a  prima  facie  presumption  will  arise 
that  the  accident  has  been  due  to  the  neg- 
ligence of  the  carrier.  Western  Railway 
V.  McGraw  (Ala.),  62  So.  772;  Birming- 
ham Union  R.  Co.  v.  Hale,  BO  Ala.  B,  8 
So.  142;  Montgomery,  etc.,  R,  Co.  v.  Mai- 
leite,  93  Ala.  209,  9  So.  363;  Birmingham 
R.,  etc.,  Co.  V.  Moore,  1*6  Ala.  115.  42 
So.  1024.  This  rule,  however,  applies  as 
to  passengers  and  not  employees.  Louis- 
ville, etc.,  R.  Co.  V.  Godwin  (Ala.),  62 
So.   768. 

Accident  to  Train. — Mere  proof  that  an 
accident  occurring  to  a  train  caused  in- 
jury to  a  passenger  establishes  a  prima 
facie  presumption  that  the  accident  was 
due  lo  the  carrier's  negligence.  Louis- 
ville, etc.,  R.  Co.  V.  Godwin  (Ala.),  63 
So.  786;  Central,  etc..  R.  Co.  v.  Geopp, 
153  Ala.  108,  45  So.  65.  See  note  in  29 
L.  R.  A.,  N.  S„  812. 

CoIlision.^Where  a  passenger  on  de- 
fendant's street  car  was  injured  by  the 
car  colliding  with  another,  and  there  is 
no  evidence  explanatory  of  the  collision, 
the  negligence  of  defendant  is  presumed. 
Birmingham  Ry..  Light  &  Power  Co.  v. 
Moore.  42  So.  1024,  148  Ala.  115;  Birming- 
ham R.,  etc.,  Co.  V.  Sawyer,  156  Ala.  199, 
47  So.  67.  See  notes  in  13  L.  R.  A.. 
N,  S.,  604.  29  L.  R.  A..  N.  S..  812. 

Where  a  passenger  has  shown  that  his 
injury  was  the  result  of  a  collision  or 
other  accident  to  the  train  a  prima  facie 
case  is  made.  Central  of  Georgia  Ry.  Co. 
V.  Geopp,  45  So.  65,  153  Ala.  108,  cited  in 
note  in  29  L.  R.  A.,  N.  S.,  812. 

Derailment. — In  an  action  against  a 
railroad  company  for  personal  injuries 
sustained  by  reason  of  the  derailment  of 
the  car  in  which  plaintiff  was  a  passen- 
ger, the  burden  is  on  defendant  io  show 
that  the  derailment  was  not  due  to  its 
negligence.  Alabama  G.  S.  R.  Co.  v. 
Hill,  63  Ala.  514,  9  So.  722. 

If.  in  an  action  to  recover  for  personal 
injuries  resulting  from  the  derailment  of 
defendant's    car,    the    evidence    of    negU- 
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gence  aside  from  the  derailment  is 
equally  balanced,  the  derailment  suffi- 
ciently shows  negligence  entitling  plain- 
tiff to  recover.  Montgomery  &  E.  Ry. 
Co.  V,  Mallette,  03  Ala.  209,  9  So.  363, 
cited  in  note  in  13  L.  R.  A.,  N.  S.,  606. 

Wreck.— Plaintiff  having  shown  an  ii 
jury  caused  by  the  wreck  of  defendant's 
train  while  he  was  a  passenger  thereon, 
or  at  least  having  offered  evidence  which 
made  it  necessary  to  consider  his  injury 
under  such  circumstances  as  one  hypoth- 
esis of  the  case,  that  hypothesis  proven 
cast  upon  the  defendant  the  burden  of 
reasonably  satisfying  the  jury  that  the 
wrecic  was  not  due  to  its  negligence. 
St.  Louis  &  S.  F.  R.  Co.  v.  Savage,  SO 
So.  113,  163  Ala.  S5,  cited  in  note. in  29  L. 
R.  A.,  N.  S.,  810. 

§  206  (5)  Injury  Resulting  from  Unavoid- 
able CauBc. 

The  rule  that  proof  that  a  passenger  is 
injured,  casts  on  the  carrier  the  burden  of 
proving  its  freedom  from  negligence  does 
not  apply,  where  the  passenger's  evidence 
shows  that  his  injury  resulted  probably 
from  some  unavoidable  cause  and  some 
cause  outside  the  ordinary  control  of  the 
carrier;  the  burden  being  on  the  passen- 
ger to  reasonably  satisfy  the  jury  that 
his  injury  is  justly  attributable  to  the 
carrier's     negligence.     Central,     etc.,    R. 

Co.    V.    Brown,    165    Ala.    493,    SI    So,    S65, 

cited  in  note  in  29  L.  R.  A.,  N.  S.,  814. 

§   SW    (6)    Where    Acts    Commined  by 
Third  Persons. 

Burden  of  Proving  Knowledge  of  Ille- 
gality of  Search. — In  an  action  by  a  pas- 
senger for  damages  for  the  failure  of  a 
carrier's  servants  to  protect  her  from  an 
illegal  search,  the  passenger  has  the  bur- 
den of  proving  knowledge  on  the  part  of 
the  servants  that  the  search  which  was 
by  an  ofGcer  was  illegal.  Nashville,  etc., 
Railway  v.  Crosby  (Ala.),  62  So.  889. 
§  M«  (7)  Injuries  Sustained  While  Rid- 
ing in  Dangerous  Place. 

Presence  on  Platfonn  Due  to  Over- 
crowding or  Negligence  of  Carrier. — In 
a  passenger's  action  for  injuries  from  be- 
ing thrown  from  the  platform  of  a  fast 
moving  train,  the  burden  was  on  plain- 
tiff to  show  that  his  presence  on  the 
platform  waa  due  to  an  overcrowded  con- 


dition on  the  train.    Alabama,  etc.,  R.  Co- 
V.  Gilbert,  6  Ala.  App.  372,  60  So.  542. 

Where  a  passenger  was  injured  by  be- 
inf?  thrown  from  the  platform  by  a  lurch 
of  the  train  no  more  violent  than  the 
lurching  of  trains  commonly  incident  to 
their  rapid  movement  when  operated  with 
due  care,  he  must  prove  that  his  presence 
on  the  platform  while  the  train  waa  in 
motion  was  due  to  the  carrier's  negli- 
gence. Central,  etc.,  R.  Co.  v.  Brown,  165 
Ala.  493,  SI  So.  565,  cited  in  note  in  20 
L.  R.  A.,  N.  S.,  814. 

§    S07.   Admissibility  of  Evidence. 

§  M7    (1)   In  GeneraL 

Materiality  and  Rdevancy. — In  an  ac- 
tion against  a  railway  company  for  the 
death  of  a  passenger,  killed  while  alight- 
ing from  a  train,  plaintiff  could  not  show 
whether  decedent  was  "disabled  in  the 
War."  Dilburn  v.  Louisville,  etc.,  R,  Co., 
156  Ala.  238,  47  So.  310. 

In  an  action  for  damages  by  illness  oc- 
curring on  three  days  in  January,  defend- 
ant could  not  show  that  plaintiff  brought 
another  suit  against  it  to  recover  for 
illness  occurring  thereafter  in  February. 
Southern  R.  Co.  v.  Harrington,  166  Ala. 
630,  52  So.   9T. 

In  an  action  for  injuries  to  a  passen- 
ger while  attempting  to  board  a  Street 
car,  the  refusal  to  let  him  testify  that 
his  boy  knew  he  had  fallen  was  not  er- 
roneous. Birmingham  Ry.,  Light  & 
Power  Co.  *.  Selhorst,  51  So.  568,  16S 
Ala.  475, 

In  an  action  for  injuries  to  a  passenger 
on  a  street  car,  it  was  proper  lo  refuse 
to  permit  the  motorman  to  answer  a 
question  as  to  whether  he  remembered 
whether  he  "had  on  another  white  lady," 
as  if  he  had  answered  it  in  the  affirma- 
tive it  would  have  corroborated  the  plain- 
tiff, and  if  he  had  answered  in  the  neg- 
ative the  answer  would  have  amounted 
to  nothing,  and  there  was  no  duty  on 
plaintiff's  part  to  introduce  such  white 
woman  as  a  witness.  Birmingham  Ry., 
Light  &  Power  Co.  v.  Moore,  43  So.  841, 
151  Ala.  327. 

In  an  action  by  a  railroad  postal  clerk 
against  a  railroad  company  for  damages 
resulting  from  illness  caused  by  failure 
to  heat  the  mail  car  in  which  plaintiff 
worked,     evidence      that     plaintiff   waa   a 
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"chronic  kicker"  was  properly  excluded. 
Southern  R.  Co.  v.  Harrington,  166  Ala. 
630,  52  So.   57. 

§    807    (S)    Relation  of  Carrier  and  Pas- 
senger. 

Where  the  issue  was  whether  persons 
riding  on  a  train  were  trespassers  he- 
cause  riding  on  a  pass  which  was  issued 
to  others,  the  conductor  of  the  train  may 
properly  testify  as  to  what  a  passenger 
musl  have  to  entitle  him  to  ride.  Broy- 
les  *.  Cenlral,  etc..  R.  Co.,  166  Ala.  618, 
52  So.  81. 

Where  a  carrier  claimed  thai  one  in- 
jured while  riding  on  a  train  was  a  tres- 
passer because  riding  on  a.  pass  not  is- 
sued to  her,  the  conductor  may  be  prop- 
erly questioned  as  to  whether  he  agreed 
to  let  plaintiff  ride  without  paying  her 
fare  or  showing  some  other  right  to  ride 
in  the  train,  and  whether  he  had  any 
right  to  permit  plaintiff  to  ride  without 
paying  her  fare  or  being  provided  with 
a  pass,  since  it  was  competent  to  show 
that  the  conductor  did  not  knowingly  per' 
mit  plaintiff  to  ride  on  a  pass  not  issued 
to  her.  Broyles  v.  Cenlral,  etc.,  R,  Co. 
166  Ala.  616,  52  So.  81. 

Where  the  issue  was  whether  one  in 
jured  while  riding  on  a  train  was  a  tres- 
passer, because  riding  on  a  pass  issued 
to  another,  the  conductor  may  testify 
whether  he  was  under  duty  to  compel 
passengers  to  identify  themselves  as  t 
persons  named  in  the  passes.  Broyles 
Central,  etc..  R.  Co.,  168  Ala.  616,  52 
So.   81. 

Where  a  carrier  claims  that  one  injured 
while  riding  on  a  train  was  a  trespasser, 
because  riding  on  a  pass  flot  issued  to 
her,  which  pass  was  given  to  the  i 
ductor  by  her  mother,  who  was  traveling 
with  her,  testimony  of  the  conductor  that 
the  mother  staled  that  she  was  giving  the 
pass  for  her  daughter  as  well  as  herself. 
in  tones  loud  enough  tor  her  daughter 
to  hear,  is  not  subject  to  a  general  objec- 
tion that  it  was  incompetent,  immaterial, 
and  irrelevant.  Broyles  i'.  Central,  etc, 
R.  Co..  166  Ala.  616,  52  So.  81. 

§    207    (3)    Notice  to  Carrier  of  Matters 
Calling  for  Exercise  of  Care. 
Under   a   complaint   ascribing   plaintiff's 
injuries  lo  the  wanton  negligence  of  dc- 
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fendant's  employees  in  charge  of  a  street 
car  on  which  plaintiff  was  a  passenger, 
and  alleging  that  such  negligence  con- 
sisted in  their  causing  a  car  to  cross  a 
railroad  crossing  without  stopping,  know- 
ing that  a  train  was  approaching  and 
that  there  would  probably  be  a  collision, 
etc.,  evidence  that  the  street  car  was  a» 
the  time  crowded  with  passengers,  and 
"that  there  were  many  people  on  the 
car,"  was  admissible  as  supporting  the  al- 
leged probability  and  defendant's  appre- 
ciation that  passengers  would  be  injured 
by  the  collision.  Birmingham  Ry.,  Light 
&  Power  Co.  v.  Rutledge,  39  So.  338,  143 
Ala.  19S. 

§   807    (4)   Acts  or  Omissions,  and  Com- 
petency of  Carrier's  Employees. 

Manner  and  Tone  of  Voice  Accompany- 
ing Abusive  Language. — A  passenger  su- 
ing for  the  abusive  and  insulting  language 
of  an  employee  of  the  carrier  may  show 
the  manner  and  tone  of  voice  accompany- 
ing the  language.  Alabama,  etc.,  R.  Co. 
V.  Pouncey  (Ala.),  61  So.  601. 

Matters  Leading  Up  to  Assault — 
Purpose  of  Admission. — Abusive  or  in- 
sulting language  by  a  street  car  conducior 
towards  a  passenger  can  not  be  justified; 
the  passenger  being  entitled  at  least  to 
nominal  damages,  and  evidence  that  the 
abuse  or  insult  was  brought  about  by 
the  misconduct  of  the  passenger  being 
competent  only  in  mitigation  of  damages. 
Birmingham  R..  etc,  Co.  v.  Coleman 
(Ala.),  61  So.  890. 

Where,  in  an  action  by  a  passenger  tor 
an  assault  by  the  conductor,  the  evidence 
showed  that  the  assault  followed  a 
wrangle  concerning  the  failure  of  the 
passenger  and  his  companions  to  leave 
the  car  at  their  destination,  it  was  proper 
to  show  Ihe  facts  whether  their  failure 
to  leave  the  car  was  due  to  their  careless- 
ness or  to  the  conductor's  failure  to  an- 
nounce the  station  as  shedding  light  on 
the  contentions  of  the  parties  and  to  mit- 
igate the  damages,  though  neither  reason 
for  failing  to  get  off  would  be  conclusive 
on  the  right  to  recover.  Alabama  City, 
G.  &  A.  Ry.  Co.  r.  Sample/,  53  So.  142, 
169  Ala.  372.  cited  in  notes  in  33  L.  R.  A„ 
N.  S„  1203.  40  L,  R.  A..  N.  S.,  1008.  1051, 
1060,   1067,   10T6. 
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§   S07   (5)    Condition  of  Vehicles  and  Ap- 
pliances. 

Evidence  to  Show  Unheated  Condition 
of  Mail  Car. — In  an  action  by  a  railroad 
postal  clerk  against  a  railroad  company 
for  damages  for  illness  caused  by  defend- 
ant's failure  to  heat  its  mail  car,  plain- 
tiff could  show  that  the  car  was  wet  and 
damp  as  tending  to  show  that  it  would 
be  uncomfortable  Southern  R.  Co.  f. 
Harrington,  166  Ala.  630,  52  So.  57, 

In  an  action  by  a  railroad  postal  clerk 
for  damages  caused  by  illness  from  fail- 
ure to  heat  the  mail  car  in  which  he 
worked,  evidence  as  to  the  temperature 
of  the  express  car  in  the  same  train  was 
not  relevant,  where  it  appeared  that  the 
express  and  mail  cars  were  heated  differ- 
ently in  some  respects,  though  each  con- 
tained steam  pipes  from  the  engine,  and 
the  evidence  showed  that  the  mail  car 
was  cold  while  the  express  car  was  com- 
fortable. Southern  R.  Co.  v.  Harrington, 
166  Ala.  630,  52  So.  57. 

Complaint  of  Condition  of  Car. — In  an 
action  by  a  railroad  postal  clerk  for  dam- 
ages caused  by  illness  resulting  from  a 
railroad  company's  failure  to  heat  a  mail 
car,  plaintiff  could  show  that  he  com- 
plained to  defendant  of  the  unheated  con- 
dition of  the  car  to  show  actual  notice. 
Southern  R.  Co.  v.  Harrington,  166  Ala. 
B30,  52  So.  57. 

InsnfBciency  of  Car  BeU  Ropfr— Kopwl- 
edge  of  Conductor. — In  an  action  by  a 
passenger  for  personal  injuries  from  the 
cars  running  off  the  track,  evidence  is 
admissible  to  prove  the  insufficiency  of 
the  car  bell  rope,  and  that  the  conductor's 
attention  had  been  called  to  the  fact  of 
its  having  been  hit  by  sacks  thrown  hy 
other  servants  of  the  company.  Mobile 
8;  M.  R.  Co.  V.  Ashcraft,  49  Ala.  305. 

Uncovered  Space  between  Cars. — On 
an  issue  whether  the  space  between  pas- 
senger cars  on  a  train  was  negligently 
left  uncovered,  evidence  as  to  whether 
any  cars  had  been  constructed  within  the 
last  five  years  with  platforms  like  those 
on  the  car  in  question  was  admissible. 
Central  of  Georgia  Ry.  Co.  v.  Storrs,  53 
So.  746,  169  Ala.  361. 
§  B07  (8)  Condition  of  Track  or  Road- 
bed. 

In  an  action  against  a  railway  company 


for  injuries  caused  by  the  derailment  of  a 
car,  where  the  evidence  tends  to  show 
that  the  derailment  was  caused  by  the 
breaking  of  a  rail,  which  gave  way  be- 
cause of  the  defective  condition  of  the 
cross-ties  under  it,  and  of  the  rail  itself, 
evidence  of  the  defective  condition  of 
other  rails  and  cross-ties  near  by  is  ad- 
missible. Alabama  G.  S.  R.  Co.  v.  Hill, 
93  Ala.  614,  9  So  723. 

S  so?  (7)  Takinc  Up  and  Setting  Down 
Passengers. 

Familiarity  with  Place  Where  Passen- 
ger Alighted. — In  an  action  against  a 
railway  company  for  the  death  of  a  pas- 
senger, killed  while  alighting  from  a 
train  at  his  station,  plaintiff  could  show 
how  long  decedent  had  lived  near  the 
station,  as  tending  to  show  whether  he 
was  familiar  with  the  place  where  he  at- 
tempted to  alight  and  whether  he  was 
negligent  in  attempting  to  alight.  Dil- 
burn  V.  Louisville,  etc.,  R.  Co.,  156  Ala. 
228,   47   So.   210. 

Length  of  l^me  Train  Stopped. — In  an 
action  for  injuries  sustained  in  alighting 
from  a  train,  testimony  of  another  pas- 
senger as  to  what  he  had  time  to  do  im- 
mediately upon  his  getting  oft  the  train 
and  before  regaining  the  same,  which 
was  then  moving  off,  was  competent  on 
the  issue  as  to  how  long  the  train 
stopped.  Central,  etc.,  R.  Co.  v.  McNab, 
150  Ala.  332,  43  So.  222. 

Where,  in  an  action  for  injuries  sus- 
tained in  alighting  from  a  train,  it  was 
alleged  that  defendant  failed  to  allow 
plaintiff  a  reasonable  time  in  which  to 
alight  from  the  train  after  reaching  the 
station,  evidence  of  the  length  of  time  the 
train  stopped  was  competent.  Central, 
etc.,  R.  Co.  V.  McNab,  150  Ala.  332,  43  So. 
223. 

In  an  action  for  Injuries  sustained  in 
alighting  from  a  train,  evidence,  on  the 
issue  as  to  how  long  a  train  stopped,  of 
the  details  of  a  conversation  held  by  wit- 
ness with  another  passenger,  who  alighted 
and  returned  to  the  train,  was  inadmis- 
sible. Central,  etc.,  R.  Co.  v.  McNab,  ISO 
Ala.  332,  43  So.  222. 

Speed  of  Car  Striking  Alighting  Pas- 
senger.— In  an  action  against  a  street 
railway  company  for  injury  to  an  alight- 
ing  passenger,   injured   while   crossing  a 
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track,  that  the  car  which  struck  him  was 
running  from  six  to  ten  miles  an  hour 
and  ran  two  or  three  car  lengths  after 
striking  him  may  be  considered  on  the 
question  of  the  company's  ncglifjence. 
Birmingham  Ry..  Light  &  Power  Co.  *. 
Landrum,  45  So.  198,  153  Ala.  132. 

Duty  of  Motomian  as  to  Allowing 
Passengers  to  Board  before  Starting.— 
On  the  issue  of  willfulness  or  wanton- 
ness in  the  injury  to  plaintiff  hy  the 
starting  of  defendant's  street  car,  the  evi- 
dence tending  to  show  that  plaintiff  was 
in  the  act  of  boarding  the  ear,  that  the 
motorman  saw  or  could  with  diligence 
have  seen  him  in  such  attempt  when  the 
car  was  started,  and  that  the  motorman 
was  notified  of  plaintiff's  physical  infirm- 
ity and  his  consequent  slowness  of  gait, 
and  was  requested  by  plaintiff's  son  not 
to  start  the  car  till  plaintiff  got  on,  testi- 
mony of  the  motorman  that  it  was  the 
motorman's  duty  to  see  that  every  one 
was  ready  to  get  on  the  car  got  on  be- 
fore he  started  was  admissible.  Birming- 
ham Ry..  Light  &  Power  Co.  v.  Lee,  45 
So.  292.  153  Ala,  79. 

Restilts  of  Being  Put  Off  at  Wrong 
Place, — In  an  action  against  a  carrier  for 
failure  to  stop  at  a  flag  station  for  plain- 
tiff to  alight,  evidence  as  to  the  condition 
of  the  ground  between  the  place  where 
plaintiff  alighted  and  her  home  to  which 
she  was  compelled  to  walk  was  admis- 
sible to  show  probable  result  of  having 
to  get  off  where  she  did  and  walk  to  her 
home.     Louisville  &  N.  R.  Co.  v.  Seale, 

55    So.    337,    172    Ala.   480. 

Alighting  of  Other  Passenger  at  Same 
Time.— Where,  in  an   action   for  injuries 

to  a  passenger,  defendant's  witness  had 
Stated  that  E..  another  passenger,  got  off 
the  car  at  the  same  place  where  plaintiff 
did,  and  about  the  same  time,  and,  hav- 
ing testified  that  the  car  was  stationary 
when  E.  alighted,  afterwards  testified 
that  it  was  moving,  defendant  was  en- 
titled to  ask  the  witness  further  whether 
E.  got  off  the  car  before  or  after  plaintiff 
fell.  Birmingham  R.,  etc.,  Co.  v.  Barrett 
(Ala.),  60  So.  263, 

Speed  in  Approaching  Crossing  Where 
Negligence  Based  on  Jerk  and  Sudden 
Stop. — Where,  in  an  action  against  a 
street  railway  company,  the  negligence 
alleged   was   in   starting   the   car   with   a 


jerk  as  plaintiff  was  getting  on,  and  then 
suddenly  slopping,  it  was  error  to  permit 
the  conductor  to  be  asked  on  cross-exam- 
ination how  fast  they  ran  when  approach- 
ing the  crossing.  Birmingham  Ry.  & 
Electric  Co.  V.  Ellard.  33  So.  376.  135  .Mai, 
433. 

Evidence  to  Show  Regular  Stc;i.)inc 
Place.— In  an  action  for  the  death  of  a 
person  attempting  to  board  a  sirec:  car, 
evidence  that  the  place  where  he  at- 
tempted to  board  the  car  was  one  where 
people  were  passing  and  repassing  gen- 
erally was  not  relevant  to  the  issue 
whether  it  was  one  of  the  stopping  places 
of  the  company's  cars.  Smith  v.  Birm- 
ingham Ry..  Light  &  Power  Co..  41   So. 

307,    147    Ala.    702. 

§    307    (8)    Management  of  Conveyances. 
Evidence     to    Show      Sudden     Jerk.— 

Where,  in  an  action  against  a  railway 
company  for  injuries  received  by  a  pas- 
senger in  consequence  of  the  sudden 
jerking  of  the  train,  the  evidence  showed 
that  there  were  only  two  persons  in  the 
car,  that  both  of  them  were  thrown  down 
and  one  of  them  injured,  and  a  witness 
testified  that  there  was  no  unusual  jerk, 
it  was  not  error  to  overrule  an  objec- 
tion to  the  question  asked  the  witness  as 
to  whether  he  would  consider  a  move- 
ment of  a  car  such  as  to  throw  alt  the 
passengers  down  and  injure  one  of  them 
a  usfial  movement  thereof.  Southern  Ry. 
Co.  V.  Branyon.  39  So.  6T5,  145  Ala.  66. 

Cause  of  Passenger  Being  Thrown  OS 
Car. — Wh^re  another  passenger  of  a 
street  car  was  thrown  against  plaintiff  as 
the  car,  which  was  crowded,  was  running 
at  a  high  rate  of  speed,  and  plaintiff  was 
thrown  from  the  car  and  injured,  evi- 
dence as  to  the  apparent  condition  of  the 
passenger  who  struck  plaintiff — whether 
drunk  or  sober — at  the  time  of  the  acci- 
dent, was  admissible,  Birmingham  R., 
etc.,  Co.  V.  Hunnicutt,  3  Ala,  App.  448, 
57  So.  382. 

Evidence  to  Show  Unusual  Speed.^ 
In  an  action  for  injuries  to  a  passenger 
in  a  wreck  evidence  that  defendant's 
train  was  behind  time  was  admissible  to 
show  that  it  was  being  operated  at  an 
unusual  and  immoderate  rate  of  speed. 
St.  Louis,  etc.,  R.  Co.  v.  Savage.  163  Ala. 
55,  50  So.  113. 
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In  an  action  for  injuries  lo  a  passen' 
ger  in  a  wreck,  plainliff  claimed  that  the 
train  was  running  at  a  dangerous  speed, 
and  defendant  asked  the  engineer  if  he 
could  have  slopped  at  a  public  crossing. 
Held,  that  the  evidence  called  for  in- 
volved facts  and  purposes  foreign  to  the 
issue.  St.  Louis,  etc.,  R.  Co.  v.  Savage, 
163   Ala,   55,  50  So.   113, 

Car  Too  Heavily  Loaded.— In  an  ac- 
tion for  injury,  the  question,  "How  long, 
how  wide,  and  how  thick  is  a  sack  of 
guano?"  is  relevant  and  admissible,  where 
the  answer  tends  to  show  that  a  car  con~ 
taining  the  fertilizer  was  too  heavily 
loaded,  which  was  one  of  the  grounds  of 
negligence  imputed  to  defendant.  Kan- 
sas City,  M.  &  B.  R.  Co.  *.  Smith,  90  Ala. 

25,   8   So.   43. 


Frequency  of  Uncoupling  of  Similar 
Couplings. — In  an  action  against  a  street 
railway  company  for  injuries  sustained 
by  a  passenger  owing  to  cars  becoming 
uncoupled  because  of  defective  couplings, 
it  appearing  that  the  couplings  used  were 
the  same  as  those  used  at  a  time  when 
a  witness  was  employed  by  defendant,  it 
was  proper  to  permit  him  to  be  asked 
how  often  in  his  experience  couplings 
had  become  uncoupled  or  broken  loose. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 
Bynum,  36  So.  736,  139  Ala.  38B. 

Frequency  of  Accidents.— In  an  action 
by  a  passenger  against  a  railroad  com- 
pany for  injuries  caused  by  the  derail- 
ment of  its  train,  evidence  that  the  train 
on  which  the  accident  occurred,  and  of 
which  witness  was  a  conductor,  had  run 
off  the  track  seven  or  eight  times  within 
a  month  before  the  accident,  was  admis- 
sible. Mobile  &  M.  R.  Co.  v.  Ashcraft, 
4S  Ala.  15. 

In  such  action,  it  is  competent  for  the 
plaintiff  to  prove  that,  about  two  weeks 
before  the  accident  by  which  he  was  in- 
jured, the  defendant's  cars  had  run  off 
the  track  twice  during  one  trip.  There 
is  no  better  evidence  of  negligence  than 
the  frequency  of  accidents.  Mobile,  etc., 
R.  Co.  V.  Ashcraft,  49  Ala.  305. 

Habit  of  Alighting  in  Middle  of  Block. 
— In  an  action  against  a  street-railway 
company    for    injuries,    where    the    plain- 


tiff testified  that  his  place  of  business 
was  in  the  middle  of  the  block  below  the 
crossing  where  he  attempted  to  get  off, 
and  that  the  motorman  saw  him  arise 
from  his  seat,  and  go  to  the  door  to  get 
off  at  the  crossing,  it  was  competent  to 
show  by  the  motorman  thai  the  plaintiff 
was  in  the  habit  of  riding  to  the  middle 
of  the  block  before  getting  off,  and  !iad 
several  times  requested  the  motorma.i  to 
slow  down,  and  let  him  off  there.  Mc- 
Donald V.  Montgomery  St.  Ry.,  HO  .Ma. 
161,  30  So.  317. 

Showing  That  Passengers  Alight  at 
Similar  Places  without  Injury. — In  an  ac- 
tion by  a  passenger  for  injuries  sustained 
while  alighting  from  a  street  car,  which 
it  was  alleged  was  stopped  at  a  danger- 
ous place,  evidence  that  there  were  a 
great  number  of  other  places  in  the  city 
just  as  dangerous,  and  at  which  passen- 
gers were  constantly  alighting  without 
injury,  was  not  admissible.  Mobile  Light 
&  R.  Co.  V.  Walsh,  40  So.  560,  146  .-Ma. 
295. 

"The  cases  decided  by  this  court  and 
relied  upon  by  appellant  as  supporting 
his  contention  on  this  point  do  not  go 
further  than  to  hold  thai  testimony  that 
other  persons  alighting  from  defendant's 
cars  at  the  place  where  the  injury  oc- 
curred, if  conditions  were  shown  to  be 
the  same  as  when  the  accident  to  plain- 
tiff happened,  was  admissible.  East  Ten- 
nessee, etc.,  R.  Co.  V.  Thompson,  94  Ala. 
636,  10  So.  280;  Birmingham  Union  R.  Co. 
V.  Alaxander,  93  Ala.  133,  9  So.  535; 
Birmingham  v.  Starr,  112  Ah.  98,  30  So. 
434;  Davis  v.  Common  Council,  137  Ala. 
206,  33  So.  803,  We  are  unwilling  lo  ex- 
tend the  rule  declared  in  those  cases  to 
the  length  we  are  here  asked  to  go.  In- 
deed, we  think  they  have  gone  to  the 
full  limit — much  further  than  the  courts 
in  other  states  have  gone."  Mobile,  etc., 
R.  Co.  V.  Walsh,  146  Ala,  295,  40  So.  560, 
564. 

Circumstances  Surrounding  Alighting 
of  Passenger  at  Different  Place.— Where, 
in  an  action  for  injuries  sustained  in 
alighting  from  a  train,  it  appeared  that 
plaintiff  was  a  car  length  from  the  plat- 
form where  another  witness  alighted,  evi- 
dence as  to  the  manner  in  which  witness 
alighted,  and  that  the  porter  of  the  train 
helped  and  lifted  her  off  while  the  train 
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was  in  motion,  was  inadmissible.  Cen- 
tral, eic,  R.  Co.  V.  McN'ab,  150  Ala.  332, 
43  So.  aas. 

Crowded  Condition  of  Platform  at  Dif- 
ferent Place— Where,  in  an  action  for  in- 
juries sustained  in  alighting  from  a  train, 
it  appeared  that  plaintiff  was  a  ear  length 
from  the  platform  where  other  witnesses 
alighted,  evidence  as  to  the  condition  of 
the  platform  as  to  being  crowded  where 
such  witnesses  alighted  was  inadmissible. 
Central,  etc..  R.  Co.  v.  McNab,  150  Ala. 
332,  43  So.  sas. 

g  S07  (10)  Custom  or  Course  of  Business. 

Immaterial  Custom.— In  an  action 
against  a  railway  company  for  the  death 
of  a  passenger,  killed  while  alighting 
from  a  train  at  his  destination,  plaintiff 
could  not  show  how  long  the  train  cus- 
tomarily stopped,  since,  if  it  stopped  suffi- 
ciently long  to  enable  plaintiff  in  his 
known  condition  to  alight,  any  custom 
was  immaterial.  Dilburn  v.  Louisville, 
etc..  R.  Co.,  156  Ala.  328,  47  So.  210. 

Custom  Not  Known  to  PassefiKcr  or 
Conformed  with.— In  an  action  for  in- 
juries to  a  passenger  in  running  to  her 
destination  after  having  been  carried  past 
it.  evidence  of  the  custom  as  to  what  was 
done  with  passengers  carried  beyond  their 
destination  was  not  admissible,  especially 
where  there  was  no  evidence  that  the 
passenger  was  informed  of  the  custom  or 
that  the  carrier  offered  to  conform  there- 
with. Birmingham  Ry..  Light  &  Power 
Co.  1'.  Seaborn,  53  So.  S41,  168  Ala.  658. 

Applicability  of  Custom  as  to  Time.— 
In  an  action  against  a  street-railway  com- 
pany for  injuries,  where  a  witness  had 
been  allowed  to  testify  as  to  a  public 
rule  to  ring  the  bell  to  stop  the  car  at 
crossinKS,  the  error  was  cured  by  show- 
ing subsequently  that  such  was  the  rule 
at  the  time  plaintiff  was  injured.  Mc- 
Donald V.  Montgomery  St.  Ry.,  110  Ala. 

161,  30  So.   317. 

Custom  of  Stopping  at  Particular 
Place. — Where,  in  an  action  for  injuries 
to  a  passenger,  she  alleged  that  her  car 
stopped  at  a  place  where  it  was  customary 
to  stop  to  let  off  passengers,  and  that  as 
she  was  attempting  to  alight  the  car  sud- 
denly started,  whereby  she  was  injured. 
it  was  proper  to  permit  a  witness  to  testify 
that  cars  usually  stopped  there  to  let  oS 


passengers.  Birmingham  Ry.,  Light  & 
Power  Co.  V.  Taylor,  44  So.  580,  152 
Ala.  105. 

In  an  action  against  a  street  railroad 
for  negligently  causing  the  death  of  a 
passenger,  evidence  that  the  place  where 
the  injury  occurred  was  one  which  had, 
by  the  custom  of  the  railroad,  become  a 
stopping  place  for  receiving  and  dischai,'g- 
ing  passengers,  was  competent.  Birming- 
ham Ry.,  Light  &  Power  Co.  v.  Enslen, 

144  Ala.  343,  39  So.   74. 

Duties  of  Postal  Clerk. — In  an  action 
by  a  railroad  postal  clerk  for  damages 
caused  by  illness  due  to  working  in  an 
unheated  car,  plaintiff  could  testify  as  to 
his  duties  as  postal  clerk  in  the  car  and 
how  long  he  was  compelled  to  remain 
therein.  Southern  R.  Co.  v.  Harrington, 
166  Ala.  630,  S2  So.  57. 

§  Me.  SnfBciency  of  Evidence. 

Degree  of  Proof  Required. — In  order 
to  recover  damages  from  a  railroad  com- 
pany for  injuries  causing  the  death  of 
a  passenger,  the  right  need  not  be  estab- 
lished beyond  all  doubt,  a  preponderance 
of  evidence  being  sufficient.  Louisville  & 
N.  R.  Co.  V.  Jones,  83  Ala.  376,  3  So.  902. 

As  to  Relation  of  Passenger  and  Car- 
rier— Negligent  Taking  Up  of  Passenger. 
— Plaintiff,  shortly  before  a  train  on  which 
he  intended  to  take  passage  was  due  to 
leave  a  station,  went  into  a  saloon,  where 
he  met  the  conductor,  who  asked  him  if 
he  was  going  on  it.  Plaintiff  replied  that 
he  was,  and  the  conductor  said,  "Atl 
right!"  and  left  the  place.  Plaintiff  re- 
mained until  the  train  was  pulling  out, 
when  he  ran  and  tried  to  board  it  while 
it  was'  running  at  the  rate  of  from  one  to 
three  miles  an  hour,  but  fell  and  was  in- 
jured. He  testified  that,  when  he  under- 
took to  take  hold  of  the  railing  of  the  car, 
the  train  gave  a  jerk  and  threw  him  back; 
the  jerk  being  caused  by  putting  on  more 
steam.  Held  insufficient  to  prove  action- 
able negligence  on  the  part  of  the  rail- 
road company,  because  of  the  failure  to 
show  that  plaintiff  was  a  passenger,  or  to 
prove  that  the  jerk  was  anything  more 
than  was  necessary  in  the  movement  of 
the  train.  Southern  Ry.  Co.  f.  Johnson, 
144    Ala.    361,   39   So.    376. 

In  an  action  for  injuries  to  a  street 
car  passenger  in  a  collision  between  the 
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car  and  the  railroad  train  at  a  crossing, 
evidetice  held  sufficient  to  warrant  a  find- 
ing that  the  operatives  of  the  street  car 
were  guilty  of  a  violation  of  Code  1896,  § 
3441,  requiring  the  operatives  of  a  car  to 
come  to  a  full  stop  at  a  railroad  crossing, 
Montgomery  St.  Ry.  Co.  V.  Levfis,  41  So, 
736,   148  Ala.   134. 

In  an  action  against  a  railroad  for  in- 
juries Co  a  passenger  caused  by  a  sudden 
stop  of  the  train,  a  verdict  for  plaintiff 
held  against  the  weight  of  the  evidence. 
Southern  Ry.  Co.  v.  Hill  (Ala.),  39  So. 
987. 

As  to  Negligence  in  Taking  Up  Passea- 
ger. — Proof  that  a  passenger  was  injured 
by  the  sudden  and  untimely  starting  of  a 
train  which  she  was  attempting  to  board 
is  sufficient  to  entitle  her  to  recover,  with- 
out showing  that  each  person  in  charge 
of  the  train  was  negligent.  Alabama  G. 
S.  R.  Co.  V.  Siniard,  36  So.  689,  123  Ala. 
557,  cited  in  note  in  13  L.  R.  A.,  N.  S.,  612. 

Same — Evidence  InsufBcient. — In  an 
action  against  a  street-railway  company 
for  killing  plaintiff's  intestate,  all  the  wit- 
nesses fixed  the  place  of  the  accident  mid- 
way between  two  streets.  Two  witnesses 
for  plaintiff  testified  that  the  train  stopped 
at  said  place,  when  said  witnesses  and 
deceased,  with  his  arms  full  of  bundles, 
boarded  Che  cars,  and  that  the  train 
started  up  with  a  jerk,  which  caused  one 
of  said  witnesses  to  be  thrown  backward, 
striking  deceased,  who  was  then  on  the 
bottom  step,  and  throwing  him  to  the 
ground.  Two  witnesses  for  defendant 
and  the  train  employees  testified  that  the 
train  was  moving  at  from  four  to  seven 
miles  an  hour  when  deceased  attempted 
to  board  it,  and  that  the  train  did  not 
stop  between  said  streets;  and  one  of 
said  witnesses  testified  that  no  one  was 
with  deceased  at  the  time  he  attempted 
to  board  the  train.  A  city  ordinance 
prohibited  trains  from  stopping  between 
said  streets.  The  trainmen  testified  that 
the  trucks  which  passed  over  deceased 
were  thrown  from  the  track.  Held,  that 
the  preponderance  of  the  evidence  was  so 
greatly  in  defendant's  favor  as  to  require 
a  new  trial  after  verdict  for  plaintiff. 
Birmingham    Electric    Ry.    Co.    v.    Clay, 

108   Ala.  233,    19   So.  309. 

Evidence  InBufBdent  to  Show  Steps 
Defective. — In    an    action    against   a   car- 


rier for  injuries  received  by  a  passenger 
who  fell  while  alighting  from  a  train,  evi- 
dence held  insufficient  to  show  that  the 
steps  of  the  train  were  defective.  Cen- 
tral, etc.,  R.  Co.  V.  Carlisle,  2  Ala.  App. 
514,   56   So,   737. 

Negligence  in  Setting  Down  Pas- 
senger.— Evidence  held  to  sustain  re- 
covery against  a  railway  company  on  the 
theory  of  negligent  injury  to  passenger 
while  alighting.  Central  of  Georgia  Ry. 
Co.  V.  Johnson,  2  Ala.  App.  501,  56  So. 
756. 

Knowledge  of  Intention  to  Search  Pas- 
senger or  Illegalitj'  Thereof.— In  an  ac- 
tion against  a  carrier  for  damages  for  an 
illegal  search  of  plaintiff,  a  passenger, 
evidence  held  insufficient  to  show  that  de- 
fendant's servants  knew  plaintiff  was 
about  to  be  assaulted  or  searched  by  the 
woman  who  claimed  to  have  lost  a  watch 
and  caused  the  search.  Nashville,  etc., 
Railway  v.   Crosby   (Ala.).   63   So.   889. 

In  an  action  by  a  passenger  for  dam- 
ages from  an  illegal  search,  evidence 
held  insufficient  to  show  that  defendant's 
servants  knew  of  the  illegality.  Nash- 
ville, etc..  Railway  v.  Crosby  (Ala.),  62 
So.    889. 

As  to  Use  of  Pathway  on  Invitation  of 
Carrier. — Evidence  held  to  show  that 
passengers  using  a  pathway  across  a  rail- 
road right  of  way  did  not  use  it  on  the 
invitation  of  the  cpmpany,  and  the  per- 
sons using  it  could  not  recover  for  inju- 
ries sustained  in  consequence  of  the  de- 
fective condition  of  the  pathway.  Ala- 
bama Great  Southern  R.  Co.  v.  Godfrey, 
47    So.    186,    156   Ala,    202. 

As  to   Rule  of  Carrier. — In   an  action 

against  a  railroad  company  by  a  woman 
who  was  injured  while  alighting  from  a 
train,  evidence  held  insufficient  to  show 
a  rule  requiring  conductors  to  physically 
pssisC  lady  passengers  in  alighting.  Cen- 
tral, etc.,  R.  Co.  V.  Carlisle,  2  Ala.  App. 

514.   56  So.  737. 

§  aOft.  Damages. 

§  SOS  (1)  Elements  and  Measure  of  Dam- 
age. 
Where  a  railroad  company,  in  an  action 

by  the  administrator  of  a  passenger  killed 
in  an  accident,  contests  only  the  amount 
of  damages  under  a  writ  of  inquiry,  the 
jury  may  consider  any  alleged  negligence 
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of  defendam's  employees  which  tended  to 
causp  (he  accident.  Kansas  City,  M.  & 
B.  R.  Co.  V.  Sanders,  98  Ala.  293,  13  So.  57. 

An  engineer,  in  the  nighttime,  started 
for  the  next  station  on  the  si){nal  of  the 
station  master,  whom  he  supposed  was 
the  conductor,  as  they  both  wore  similar 
uniforms.  At  the  next  station  (here  was 
no  night  operator,  and  the  engineer,  dis- 
covering his  mistake,  commenced  to  back 
the  train  without  placing  any  lights  at 
the  rear  end,  and  a  collision  occurred,  in 
which  a  passenger  was  killed.  Held,  that 
the  jury,  in  assessing  damages  on  a  writ 
of  inquiry,  could  consider  the  negligence 
of  having  no  night  operator,  and  having 
the  conductor  and  station  master  dressed 
alike,  in  determining  the  degree  of  the 
fault  of  the  railroad  company,  though 
such  negligence  was  not  the  immediate 
cause  of  the  injury.  Kansas  City,  M.  & 
B.  R.  Co.  V.  Sanders,  98  Ala.  393,  13 
So.   57. 

Pendency  of  Other  Actions  Arisinc  Out 
of  Same  CoUision. — On  a  writ  of  inquiry 
to  determine  the  amount  of  damages  for 
causing  the  death  of  a  railroad  passenger 
in  a  collision,  it  is  not  error  to  refuse  to 
instruct  that  the  pendency  of  other  ac- 
tions by  other  passengers  injured  by  the 
same  collision  might  be  considered.  Kan- 
sas    City,  M.  &  B.     R.   Co.  v.   Sanders, 

U8  Ala.  393,  13  So.  57. 

§  309  (8)  Elements  of  Damage  for  As- 
sault or  Insulting  Language  by  Em- 
ployee or  Fellow  Passengers. 

Damages  for  mental  suffering,  inde- 
pendent of  other  injury,  may  be  recovered 
for  shock  to  a  female  passenger  by  pro- 
fane and  insulting  language  used  in  her 
presence  by  the  carrier's  employee.  Birm- 
ingham Ry.,  Light  &  Power  Co.  v.  Glenn 
(Ala.),  60  So.  111. 

Fxemplary  Damages. — Where  a  street 
car  conductor  unlawfully  and  without 
justification  assaults  a  passenger,  at  the 
same  time  humiliating  him  by  abusive 
and  insulting  language,  the  jilry  in  its 
discretion  may  award  exemplary  dam- 
ages. Birmingham  R.,  etc.,  Co.  v.  Cole- 
man (Ala.),  81  So.  890. 

Mitigation  of  Ekamages.— The  fault  of 
the  passenger  short  of  producing  a  ne- 
cessity to  strike  in  self-defense  will 
neither  justify  the  conductor  in  striking 


nor  lelieve  the  carrier  from  liability  for 
his  act.  Possibly  such  fault  could  be  con- 
sidered in  mitigation  of  damages.  Ala- 
bama, etc.,  R.  Co.  V.  Sampley,  4  Ala.  App, 

464.  58  So.  974;   S.   C,  169  Ala.  373.  S3  So. 

142;  Birmingham  R.,  etc.,  Co.  f.  Coleman 

(Ala.),  61  So.  890.  892. 

§  SOS   (3)    Exemplarjr  Damages. 

As  to  punitive  damages  in  case  of  as- 
sault of  passenger  by  servant,  see  ante. 
"Elements  of  Damage  for  Assault  or 
Insulting  Language  by  Employee  or  Fel- 
low Passengers,"  §  209  (2). 

Gross  Negligence. — Punitive  damages 
may  be  recovered  for  gross  negligence 
on  the  part  of  carrier  in  an  action  aga'nst 
it  by  a  passenger  for  injuries,  but  for  a 
less  degree  of  negligence  actual  damages 
alone  should  be  assessed.  Mobile  &  M. 
R.   Co.  t;.  Ashcraft,  48  Ala.  IS. 

"The  rule  settled  in  this  state  is  that 
exemplary  damages  may  be  awarded  in 
an  action  against  a  railroad  company  for 
personal  injuries  received,  when  the  neg- 
ligence is  of  such  character  and  degree 
as  to  evince  a  grossly  careless  disregard 
of  the  safely  of  the  public,  or,  what  is  of 
equivalent  import,  recklessness,  wanton- 
ness or  willfulness.  South,  etc.,  R.  Co.  v. 
McLendon,  83  Ala.  266."  Richmond,  etc., 
R.  Co.  V.  Vance,  93  Ala.  144,  9  So.  574, 
576. 

In  an  action  for  persohal  injuries,  sus- 
tained by  reason  of  the  derailment  of  de- 
fendant's railway  car,  owing  to  the  break- 
ing of  a  rail,  evidence  that  the  cross-ties 
near  the  place  of  derailment  were  "un- 
sound," "decayed,"  "rotten,"  and  the  rails 
old  and  defective  ones,  and  that  they 
were  from  time  to  time  replaced  by  other 
old  rails,  warrants  the  finding  of  sucli 
gross  negligence  on  defendant's  part  as 
will  authorize  an  award  of  exemplary 
damages.  Alabama  G.  S.  R.  Co.  v.  Hill, 
93  Ala.  514,  9  So.  732,  following  90  Ala. 

71,    8   So.   90,   9   L.    R.    A.   443. 

Not  Necessary  to  Be  "Entire  Want  of 
Care."— .\n  instruction  which  limits  the 
authority  to  impose  exemplary  damages 
on  a  carrier  of  passengers  for  injuries 
sustained  by  reason  of  derailment  of  a 
car  to  cases  in  which  there  is  an  "entire 
want  of  care"  on  the  part  of  defendant  in 
of  its   track   is   properjy 
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refused.  Alabama  G.  S.  R.  Co.  v.  Hill, 
63  Ala.  SU,  9  So.  TS2. 

Wanton  or  Willfnl  Conduct  of  Servant 
— In  a  passenger's  action  for  injuries,  if 
there  is  evidence  from  which  the  jury  can 
fairly  infer  that  the  act  of  defendant's 
servants  or  agents  was  wanton  or  willful, 
an  instruction  withdrawing  the  question 
of  punitive  damages  is  properly  denied. 
Birmingham  R.,  etc.,  Co.  v.  Taylor,  6 
Ala.  App.  661.  00  So.  979. 

ConsciousnesB  of  Probable  Conse- 
quence of  Discoverable  Defect. — 1  he  fact 
that  the  track  where  an  accident  occurred 
was  therefore  defective,  and  that  defend- 
ant's officers  and  servants  might  have 
known  il,  does  not  render  defendant  lia- 
ble for  punitive  damages,  unless  there 
was  a  probable  consciousness  on  their 
part  that  such  an  accident  would  be  the 
probable  consequence  of  such  defects. 
Richmond  Sc  D.  R.  Co,  v.  Vance,  83  Ala. 
144,  9   So.   674. 

Accident  Dae  to  Concurrence  of  Latent 
Defect  with  Known  One. — Punitive  dam- 
ages are  not  allowable  where  the  accident 
was  due  to  the  concurrence  of  a  latent 
defect,  not  discoverable,  with  a  known 
defect,  and  where  it  could  not  have  oc- 
curred without  such  latent  defect.  Rich- 
mond &  D.  R.  Co.  V.  Vance,  63  Ala.  144, 
9  So.  574. 

Proportioning  Punitive  Damagea  to 
Actual  Damages. — In  an  action  against  a 
railroad  company  by  a  passenger  for  in- 
juries, punitive  damages  awarded  should 
bear  proportion  to  the  actual  damages 
sustained.  Mobile  &  M.  R.  Co.  v.  Ash- 
craft,  48  Ala.  IS. 

Violation  of  Statute  as  to  Stopping  at 
Railroad  Crossing. — Where  the  statute  re- 
quired an  engineer  to  stop  for  a  railroad 
crossing,  but  nevertheless,  though  know- 
ing the  location  of  the  crossing,  and  that 
trains  could  not  be  stopped,  after  coming 
in  sight  of  each  other,  unless  Ihey  had 
obeyed  the  statute,  he  ran  upon  the  cross- 
ing without  slackening  his  speed  of  30 
mites  an  hour,  and  a  collision  ensued,  his 
employer  may  be  made  liable  for  punitive 
damages  by  one  injured  in  the  collision. 
Richmond  &  D.  R.  Co.  v.  Greenwood,  09 
Ala.  501,  14  So.  495. 

Running  Train  When  Overcrowded  at 
Usual  Rate  of  Speed.— It  is  i 


negligence  for  a  conductor  to  run  an  over- 
crowded passenger  train  at  the  usual, 
proper,  and  customary  speed  of  a  train 
which  is  not  overcrowded,  and  hence  ex- 
emplary damages  are  not  recoverable  for 
injury  to  a  passenger  from  being  thrown 
from  the  platform  of  an  overcrowded 
train  run  at  the  ordinarily  proper  speed. 
Alabama,  etc..  R.  Co.  v.  Gilbert,  6  Ala. 
App.  378.  PO  So.  542. 

Carrying  Pasienger  beyond  Destination. 
— Where  a  railroad  passenger,  when  he 
had  been  carried  I'/i  miles  beyond  his 
station,  told  the  flagman  the  circum- 
stances, and  asked  him  if  he  could  not 
stop  the  train  and  let  him  off,  and  was 
told  that  that  could  not  be  done,  and  he 
was  carried  on  to  a  large  city  several 
mijes  further  on,  the  passenger  was  not 
entitled  to  punitive  damages  for  being 
carried  beyond  his  station,  there  being 
no  element  of  aggravation  or  insult. 
Louisville,  etc.,  R.  Co.  v.  Cornelius,  0  Ala. 
App.  386,  60  So.  740. 

Qu«stionB  for  Jury. — See     post,     "Ex- 
emplary Damages,"  §  210  (17), 
§  S09  (4)  Excessive  Damages. 

In  an  action  by  a  passenger  against  a 
common  carrier  to  recover  damages  for 
an  assault  made  by  the  conductor  upon 
one  of  the  defendant's  cars,  where  there 
is  evidence  tending  to  show  that  the 
plaintilf,  who  is  disabled  at  the  time  of 
the  assault,  was  badly  beaten  by  the  con- 
ductor, a  verdict  and  judgment  6xing  the 
plaintiff's  damages  at  $2,500  can  not  be 
said  to  be  excessive.  Birmingham  Ry.  & 
Electric  Co.  v.  Baird,  30  So.  456,  130  Ala. 
334,  54  L.  R.  A,  752,  cited  in  note  in  40 
L.  R.  A.,  N.  S.,  1007,  1051,  1056,  1088, 
1073,   1077,   1085. 

In  an  action  against  a  railroad  company 
by  a  passenger  to  recover  damages  for 
personal  injuries,  where  it  is  shown  that 
by  reason  of  the  acts  complained  of  the 
plaintiff  sustained  serious  hurts,  that  the 
bone  in  her  hip  joint  was  fractured,  which 
would  result  in  permanent  injury  to  plain- 
tiff and  in  the  impairment  of  her  general 
health,  and  materially  affect  the  use  of 
her  leg,  causing  it  to  stiffen  and  shorten, 
the  assessment  of  $15,000  damages  by  the 
jury  can  not  be  said  to  be  excessive. 
Southern  R.  Co.  v.  Crowder,  130  Ala. 
256,  30  So.  592. 
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§  SIO.  —  Questions  for  Jury. 
§  aiO  (1>  In  General. 

Where  the  evidence  in  the  action  sho 
causal  negligence  on  the  pan  of  the  c 
pany's  trainmen,  the  company  was 
entitled  to  an  affirmative  charge.  Kansas 
City,  M.  &  B.  R.  Co.  v.  Matthews,  39  So. 
20r,  142  Ala.  298. 

§  110  (e)   Existence  of  Relation  of  Car- 
rier and  Passenger. 

"Whether  or  not  a  person  is  a  passenger 
is  generally  a  question  for  the  jury,  and 
always  so  when  different  inferences  may 
he  drawn  from  the  testimony.  Brown  v. 
Scarboro,  97  .Ma.  316,  13  So.  889;  North 
Birmingham  St.  R.  Co.  v.  Liddicoat,  99 
Ala.  545,  13  So,  IB. 

Person  Going  to  Flag  Station  to  Take 
Train.— While  the  relation  as  carrier  and 
passenger  is  dependent  upon  the  existence 
of  contract  of  carriage,  such  contract  may 
be  either  expressed  or  implied,  and  proof 
that  a  person  entered  a  common  carrier's 
vthide  or  premises  with  the  intention  of 
becoming  a  passenger  raises  an  implica- 
tion of  that  relation;  hence,  proof  that 
plaintiff  went  to  a  flag  station  on  the 
road  of  defendant  company  for  the  bona 
lide  purpose  of  taking  a  train,  then  about 
due,  makes  it  a  question  for  the  jury 
whether  he  become  a  passenger.  Louis- 
ville, etc.,  R.  Co.  V.  Glasgow  (Ala.).  60 
So.   103.  104. 

Person  Boarding  Conveyance. — Where 
there  is  testimony  tending  to  show  that 
plaintiff  was,  when  injured,  attempting  to 
board  one  of  appellant's  cars  with  the 
bona  tide  intention  of  riding  thereon, 
upon  paying  the  customary  fare;  while. 
on  the  other  hand,  there  is  testimony 
tending  to  show  that  his  attempt  to 
board  the  train  at  the  time  and  place 
mentioned  was  prompted  by  a  mere  boyish 
propensity— in  common  parlance,  to  "steal 
a  ride,"  as  he  had  done  or  attempted  to  do 
on  other  occasions — the  question  is  one 
for  the  jury  under  proper  instructions 
from  the  court.  North  Birmingham  St. 
R.  Co.  V.  Liddicoat,  99  Ala.  54S,  13  So. 
18.  20. 

The  fact  that  plaintiff  presented  him- 
self on  the  platform  of  a  street  car.  and 
was  approaching  the  entrance  of  the  car. 
or  had  put  his  hands  upon  the  handholds 


and  raised  his  foot  with  the  purpose  of 
entering,  all  of  which  the  conductor  knew, 
did  not.  as  a  matter  of  law,  make  him  a 
passenger,  since,  while  there  may  be  an 
implied  acceptance  by  the  company  of  a 
person  as  a  passenger,  the  mere  knowledge 
by  the  conductor  that  plaintiff  intended 
to  board  the  train  with  intent  to  take 
passage  is  not  of  itself  an  acceptance  as  a 
matter  of  law.  Alabama  City,  G.  &  A, 
Ry.  Co.  i:  Bates.  46  So.  776,  155  Ala.  347. 

g  210  (3)  Acts  or  Omissions  of  Carrier's 
Employees. 

Uental  Qistress  as  Resulting  from  Of- 
fensive Language.— Whether  plaintiff,  a 
female  passenger,  suffered  mental  distress 
in  consequence  of  alleged  offensive  lan- 
guage used  by  defendant's  conductor,  was 
an  inferential  fact,  to  be  ga'hered  by  the 
jury  from  the  nature  of  the  language 
used  and  the  circumstances  of  the  case, 
direct  proof  being  neither  required  nor 
permissible.  Birmingham  R.,  etc.,  Co.  v. 
Glenn  (AJa.),  60  So.  111. 

Whether  Person  Using  Violence  in 
Assisting  Passenger  to  Alight  Is  Auditor. 
— Evidence,  in  a  passenger's  action  for  ■ 
injury,  that  the  person  who  assisted  a 
passenger  from  a  train  with  alleged 
violence  was  the  carrier's  auditor,  held 
sufficient  to  go  to  the  jury.  Mobile  &  O. 
R.  Co.  V.  Barber.  3  Ala.  App.  507,  36  So. 
658. 

§  210  (4)  Number  and  Efficiency  of  Em- 
ployees. 
Whether  the  operation  by  a  street-rail- 
road company  of  its  cars  without  a  con- 
ductor constitutes  negligence  is  a  ques- 
tion for  the  jury.  Armstrong  v.  Mont- 
gomery St.  Ry.  Co..  26  So.  349.  123  Ala, 

333. 

§   210    (5)    Acts  of  F^ow  Passengers  or 
Other  Third  Persons. 
Consent     to      Illegal      Search.— Whe:  e 

plaintiff,  a  woman,  who  was  illegally 
searched  on  the  premises  of  the  defend- 
ant railroad  company  after  she  had  be- 
gun a  journey,  went  with  an  officer  of  the 
law  first  to  the  freight  room  and  then  to 
the  waiting  room  where  she  was  searched, 
her  failure  to  object  or  protest  is  not,  as 
a  matter  of  law,  a  consent  to  the  search; 
the  question  being  one  for  the  jury.    Nash- 
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ville,   etc.,   Railway  v.  Crosby    (Ala.).   62 

So.  889. 

5  210  («)  Starting  or  Movinc  Car  While 

Passenger  Is  Boarding  Same. 
Wantonness.— If  defendant 
&aw  plaintiff  alighting  and  started  the  cai 
with  a  jerk,  whereby  she  was  injured,  tht 
ciiiestion  whether  the  starting  of  the  cai 
was  for  the  jury.     Birmingham  Ry.,  Lighi 

6  Power  Co.  V.   Moore,  50  So.   115,  163 
Ala.  43. 

Where,  in  an  action  for  injuries  to  a 
passenger  while  attempting  to  board  a 
street  car,  there  was  evidence  authorizing 
the  inference  that  he  was  in  a  perilous 
position  when  the  ear  was  started,  and 
the  conductor  admitted  that  he  gave  the 
signals  for  the  car  to  start,  and  that  h< 
saw  the  passenger  before  he  did  so,  and- 
that  the  car  was  started  from  his  signals, 
and  there  was  evidence  that  the  passenger 
was  in  the  act  of  boardin?  ihe  car,  and 
v.as  not  securely  on  the  platform  when 
the  car  started,  the  question  of  wanton 
conduct  of  the  conductor  was  for  the 
jury,  though  he  claimed  that  the  passenger 
v.as  on  the  platform  when  he  signaled 
the  car  to.  start.  Birmingham  Ry.,  Light 
f:  Power  Co.  v.  Selhorst.  51  So.  568,  165 
Ala.  475. 

§  SIO  (7)  Railroad  Locomotives  and  Cars. 

Negligence  in  Having  Door  Fastenings 
in  Safe  Condition-^In  a  passenger's  ac- 
tion for  injuries  and  discomfort  caused 
by  confinement  in  a  toilet  room,  where 
she  testified  that  she  made  every  effort 
to  unfasten  the  door  to  the  room,  and 
there  was  evidence  that  the  porter  after 
entering  the  room  through  a  window 
prized  off  either  the  lock  or  the  receiver, 
there  was  sufficient  evidence  to  make  a 
question  for  the  jury  as  to  defendant's 
negligence  in  failing  to  have  the  fasten- 
ings to  the  door  in  a  safe  and  proper 
condition.  Alabama,  etc.,  R.  Co.  v.  Rob- 
inson  (Ala.),  62  So.  813. 

Negligence  in  Not  Keeping  Space  be- 
tween Cars  Covered. — In  an  action  for  in- 
jury to  a  passenger  by  getting  his  fool 
caught  between  the  bumpers  of  two  pas- 
senger cars,  as  he  was  crossing  from  one 
car  lo  another  while  the  train  was  stop- 
ping at  a  station,  and  claimed  to  have 
been  caused  by  some  improper  action  of 


the  air  brake,  or  because  the  space  was 
not  covered,  the  carrier's  negligence  held 
for  the  jury.  Centra!  of  Georgia  Ry.  Co. 
V.  Storrs.  53  So.  746,  169  Ala.  361, 

Slipping  Caused  by  Defect  in  Steps. — 
In  a  passenger's  action  for  injuries  caused 
by  slipping  on  the  steps  of  a  car,  evi- 
dence held  insufficient  to  present  a  ques- 
tion fpr  the  jury  as  to  whether  the  slip- 
ping was  caused  by  a  defect  in  the  steps. 
Carlisle  v.  Central,  etc.,  R.  Co.  (Ala.),  62 
So.  750. 

§    aiO    (8)    Tracks     and     Equipment  of 
Street  Railroads. 

The  question  of  the  carrier's  negligence 
in  failing  to  provide  a  safer  coupling  was 
one  (or  the  jury.  Birmingham  Ry.,  Light 
&  Power  Co,  V.  Bynum,  36  So.  736,  139 
Ala.  389. 

g    SIO    (9)    Management  of  Conveyances 
in   GcneraL 

Negligence  in  Closing  Door  on  Passen- 
ger's Hand. — In  an  action  against  a  car- 
rier to  recover  for  injuries  to  plaintifTs 
hand  by  closing  a  car  door  on  it,  it  is  a 
question  for  the  jury  whether  the  con- 
ductor, in  closing  the  door  before  seeing 
that  plaintiff  had  cleared  it,  was  exercis- 
ing due  care.  Louisville  &  N.  R.  Co.  v. 
Mulder,  43  So.  742,  149  Ala,  876. 

Anticipating  lajuty  from  Intoxicated 
Passenger. — In  an  action  against  a  car- 
rier for  personal  injury  to  a  passenger 
caused  by  an  intoxicated  passenger  fall- 
ing, whether  the  conductor  in  the  exer- 
cise of  the  care  required  by  law  could 
have  foreseen  that  the  intoxicated  pas- 
senger might  do  injury  to  some  other 
passenger,  held,  under  the  evidence,  a 
question  for  the  jury,  Montgomery 
Traction  Co.  v.  Whatley,  44  So.  538,  152 
Ala.   101, 

Negligence  in  Not  Lighting  Vestibule 
or  Not  KeefMng  Drop  Door  Down. — 
Where  a  passenger  left  the  vestibuled 
coach  she  had  boarded  and  went  on  the 
platform  while  the  train  was  stand- 
at  the  station  at  night,  for  the  sole 
purpose  of  standing  there,  because  the 
coach  was  hot  and  uncomfortable,  and 
was  injured  by  falling  down  the  steps, 
use  the  drop  door  was  raised,  and 
because  of  the  absence  of  a  light,  the 
court   could   not   declare  as   a   matter  of 
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law  that  the  carrier  was  negligent  in  fail< 
ing  to  have  the  drop  door  down,  o 
failing  to  have  the  drop  door  down  c 
the  (ailing  to  maintain  a  light  in  the 
tibule.  Clanton  v.  Southern  Ry.  Co 
So.  ei6,  les  Ala.  485,  cited  in  note  ii 
L.  R.  A.,  N.  S.,  593. 


Negligence  in  Jerking  Car. — Whether 
an  electric  railway  conductor  was  negli- 
gent toward  a  passenger  who  was  thrown 
from  the  car  by  a  jerking  thereof,  held, 
under  the  evidence,  a  jury  question. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 
Yates,  53  So.  915,  169  Ala.  3B1, 

Whether  a  carrier  failed  to  furnish 
proper  accommodation  for  a  passenger 
in&ide,  and  made  it  necessary  (or  him  to 
stand  on  the  platform,  from  which  he  was 
thrown  by  a  lurch  of  the  train,  held,  un- 
der the  evidence,  for  the  jury.  Central 
of  Georgia  Ry.  Co.  v.  Brown,  51  So.  663, 
165  Ala.   493. 

Pushing  Passenger  from  One  Coach  to 
Another  While  Train  in  Motion.— In  an 
action  for  the  death  of  plaintiff's  intes- 
tate by  falling  from  a  train  while  in  rapid 
motion  as  he  was  being  pushed  from  the 
car  provided  for  colored  passengers  into 
that  intended  for  white  passengers  by  a 
conductor,  whether  intestate  was  killed 
by  breach  of  duly  on  the  part  of  such 
conductor  held  for  the  jury.  Carleton  v. 
Central  of  Georgia  Ry.  Co.,  46  So.  495, 
155  Ala.   326. 

Speed  of  Overcrowded  Train. — Where, 
in  a  passenger's  action  for  injuries  from 
being  thrown  from  the  platform  of  a  fast 
moving  train,  the  evidence  was  conflict- 
ing on  whether  the  train  was  over- 
crowded and  he  rode  on  the  platform 
from  necessity,  the  question  whether  de- 
fendant was  negligent  in  running  its 
train  at  30  or  35  miles  per  hour  was  for 
the  jury,  though  such  was  the  proper 
speed  for  ordinary  passenger  trains. 
Alabama,  etc.,  R.  Co,  v.  Gilbert,  8  Ala. 
App.   372,  60  So.   542, 

§    eiO    (11)    Sudden   Lurches,   Jerks,   or 
Jolts. 

See,  also,  ante,  "Causing  Passenger  to 
Fall  from  Car,"  §  210  (10). 

Knowledge  by  Passenger  of  Jerks  in 
Operating  Freight  Train. — Ii  is  a  matter 


of  common  knowledge  that  jerks  and  jars 
ordinarily  attend  the  handling  and  run- 
ning of  freight  trains,  and  more  than  that 
of  regular  passenger  trains,  so  that  it  is 
error  to  submit  to  the  jury  whether  one 
who  became  a  passenger  on  a  freight 
train  had  such  knowledge.  Southern  Ry. 
Co.  V.  Crowder,  33  So.  335,  13S  Ala.  417. 
Jerk  Throwing  Passenger  from  Seat. — 
Evidence  that  a  street  car  was  stopped 
with  unusual  suddenness  and  a  jerk,  and 
that  by  the  sudden  stopping  of  the  car 
plaintiff  was  thrown  from  his  seat  and 
injured,  raises  a  question  for  the  jury  on 
the  issue  of  negligence  in  the  manner  of 
stopping  the  car.  Ball  r.  Mobile  Light 
&  R.  Co.,  39  So.  584,  146  .\la.  309,  cited 
in  note  in  34  L.  R.  A.,  N.  S.,  227. 

§  SlO  (IS)  Setting  Down  Pasaencen  in 
General 

Where  the  evidence  in  an  action  for 
injuries  to  a  passenger  while  attempting 
to  alight  From  a  street  car  was  in  con- 
flict as  to  whether  the  employees  in  con- 
trol of  the  car  were  negligent,  but  there 
was  evidence  tending  to  show  their  negli- 
gence, the  question  was  for  the  jury. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 
Pritchett,   49   So.   782,  161   Ala.  480. 

Injiu7  Caused  by  Closing  of  Gates  Op- 
erated by  Motorman — Wantonness. — 
Where  it  appeared  from  some  of  the  evi- 
dence that  the  plaintiff  was  injured  as 
the  result  of  the  closing  of  two  entrance 
gates,  blocking,  when  closed,  the  passage 
from  the  platform,  over  the  step,  to  the 
ground,  which  gates  were  operated  by 
means  of  a  lever  operated  by  the  motor- 
man  from  his  position  on  the  car,  that 
it  did  not  appear  from  Ihe  testimony 
that  the  closing  (if  so)  of  the  gates  on 
this  occasion  was  otherwise  caused  than 
by  the  means  and  by  the  servant  indi- 
cated; that  the  motorman  testified,  on 
cross-examination,  that  from  his  place  he 
"could  see  a  passenger  in  the  act  of  get- 
ting otT"  the  car;  that  the  cars  "are  all 
arranged  so  the  motorman  can  look  back 
through  the  car  and  then  look  into  the 
mirror  and  see  what  is  going  on  along 
the  gate  side  of  the  car,  and  at  the  place 
for  passengers  lo  get  off,"  it  was  held, 
that  if,  as  some  of  the  testimony  tended 
to  show,  the  gates  were  closed  while 
plaintiff  was  in  the  act  of  alighting  from 
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the  step  flush  with  the  outer  eflfre  of 
which  the  lower  lines  of  the  gates  were 
constructed,  it  was  open  to  the  jury  to 
find  from  the  testimony  that  the  motor- 
man  operated  the  lever,  and  that  he 
could  have  seen  and  did  see  the  plaintiR 
then  so  situated  with  reference  to  the 
gates  as  that,  if  they  were  then  closed, 
the  plaintiff  would  be  struck  by  one  or 
both  of  them.  And.  that  if  these  conclu- 
sions were  entertained  by  the  jury,  it 
was  then  further  open  to  them  to  find 
thai  the  act  of  closing  the  gates  under 
those  circumstances,  was  so  colored  as  to 
bring  the  event  within  the  aggravated 
wrong  charged  in  the  complaint.  Birm- 
ingham R.,  etc.,  Co.  V.  Fisher,  173  Ala. 
823,  55   So.  fl95,  996. 

§  810  (13)  Starting  or  Moving  Car 
While  PaBsenger  la  Alighting. 

In  an  action  for  the  death  of  a  railway 
passenger,  killed  while  alighting  from  a 
train  after  it  had  stopped  at  his  desti- 
nation and  was  moving  again,  held,  un- 
der the  evidence,  questions  for  the  jury 
whether  sufficient  time  was  given  him  in 
which  to  alight,  and  whether  there  was 
a  negligent  jerk  of  the  train.  Dilburn  v. 
Louisville  St  N.  R.  Co,.  47  So.  210,  158 
Ala.  238. 

In  an  action  for  injury  to  an  alight- 
ing passenger,  held,  under  the  evidence, 
a  jury  question  whether  the  conductor 
saw  that  the  passenger  was  about  to 
alight  and  might  have  prevented  it,  or 
prevented  the  starting  of  the  car  while 
he  was  alighting.  Birmingham  Ry., 
Light  &  Power  Co.  V.  McGinty,  48  So. 
401.  158  Ala.  410. 

Plaintiff  was  injured  while  alighting 
from  a  train,  drawn  by  a  dummy  which 
ran  along  certain  streets,  siopninj;'  at 
crossings  for  passengers.  There  wiis  evi- 
dence that,  as  it  approached  a  certain 
street,  a  signal  from  a  person  lakn.g 
passage  having  been  given,  the  train  was 
brought  nearly  to  a  stop,  and  that  there- 
upon plaintiff  with  her  left  hand  holding 
a.  bundle,  and  her  right  the  hand  railing, 
descended  the  steps  of  the  car  platform 
about  the  time  the  other  passenger  got 
aboard,  and  as  she  reached  the  bottom 
step,  and  was  about  to  step  from  the 
train,  its  speed  was  quickened  with  a 
jerk,  whereby     she  was     thrown  to  the 
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ground.  Plaintiff  testified  that  the  dummy 
stopped  regularly  at  the  crossing.  Held, 
that  the  question  of  negligence  was  for 
the  jury.  Sweet  v.  Birmingham  Ry.  & 
Electric  Co.,  33  So,  886,  136  Ala.  166. 
§  310  (14)  Setting  Down  Passenger  at 
Improper  Time  or  Place. 

Where  the  undisputed  evidence  showed 
that  a  carrier  stopped  its  train  beyond  a 
station,  and  that  a  passenger  destined  (or 
that  station  alighted  at  night  to  walk 
back  to  the  station,  that  she  was  aged 
and  feeble,  and  that  she  was  injured 
while  attempting  to  walk  back  to  the 
sUtion,  and  the  evidence  was  conflicting 
as  to  whether  the  train  stopped  at  the 
station  for  the  reception  or  discharge  of 
passengers,  the  liability  of  the  carrier 
was  for  the  jury.  Alabama  City,  G.  & 
A.  Ry.  Co.  V.  Cox,  55  So.  909,  173  Ala. 
639. 

Negligence  in  Ascei^ning  Deatinatioii 
of  Passenger. — In  an  action  against  a  car- 
rier for  carrying  plaintiff  beyond  a  flag 
station,  her  destination,  whether  the  car- 
rier's conductor  was  negligent  in  not  as- 
certaining that  there  was  a  passenger  for 
that  station,  was  tor  the  jury.  Louisville 
&  N.  R.  Co.  V.  Scale,  55  So.  237,  178  Ala. 
480. 

Implied  Invitation  to  Alight — In  an  ac- 
tion against  a  street  railroad  company 
for  injuries  to  a  passenger  who  fell  while 
alighting  from  a  car,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  ques- 
tion whether  the  stopping  of  the  car  at  a 
point  where  the  passenger  alighted  con- 
stituted an  implied  invitation  to  alight  at 
that    place.     Mobile    Light    &    R.    Co.   v. 

Walsh,  40  So.  559,   146  Ala.  S90. 

§    210    (16)    Providing     Safe     Place   or 
Means  for  Alighting  from  Cars. 

Whether  a  carrier  is  negligent  in  plac- 
ing a  footstool  on  uneven  ground,  result- 
ing in  injury  to  a  passenger,  is  a  question 
for  the  jury.  Atlanta  &  B.  Air  Line  Ry. 
V.  Wheeler.  40  So.  202,  154  Ala.  530. 

§    310    (16)    Proximate  Cause  of  Injury. 

In  an  action  against  a  street  railway 
company  for  injury  to  an  alighting  pas- 
senger claimed  to  have  been  caused  by 
sudden  starting  of  the  car,  whether  the 
injury  was  caused  proximately  by  the 
company's  negligence     or     by  her     own 
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contributory  negligence,  held,  under  the 
evidence,  jury  questions.  Birmingham  R., 
etc.,  Co.  V.  Lide  (Ala.),  5S  So.  990. 

§  SIO  (17)  Exemplary  DamaKCS. 

Evidence  of  willfulness  and  wanton- 
ness in  the  injury  lo  a  passenger  while 
alighting  from  an  electric  car,  with  con- 
sequent right  to  impose  punitive  dam- 
ages, held  sufficient  to  go  to  the  jury. 
Birminghatn  Ry.,  Light  &  Power  Co.  V. 
Fisher,  55  So.  995,  173  .Ma.  623. 

Compellinf  Passenger  to  Ride  in  Im- 
proper Place  and  without  Comforts. — 
Where,  according  to  her  evidence,  a 
woman  accompanied  by  two  small  chil- 
dren without  an  escort,  who  was  sick  and 
unable  to  walk,  and  whose  condition  was 
made  known  to  the  conductor,  was 
placed  by  him,  against  her  protest  and 
objection,  in  the  baggage  car,  where  she 
wes  required  to  ride  on  a  wooden  chair 
or  stool  without  the  comforts  provided 
for  passengers  in  a  regular  passenger 
coach,  the  question  of  punitive  damages 
was  for  the  jury,  since,  if  the  conductor 
against  her  protest  adopted  a  course  of 
conduct  likely  to  result  in  inconvenii 
and  injury  to  her,  wantonness  might  be 
inferred.  Nashville,  etc.,  Railway  v. 
Blackmon  (Ala.),  61  So.  468. 

Injury  from  Collision  Caused  by  Fail- 
ure to  Stop  at  Crossing.— Where,  besides 
plaintiff,  other  passengers  on  the  train 
have  testified  that  its  speed  near  the 
railroad  crossing  where  the  collision  oc- 
curred was  thirty  to  forty  miles  an  hour, 
that  it  was  not  slopped,  nor  even  slowed, 
at  the  stop  post,  and  the  trainmen  on  the 
colliding  train  have  sworn  that,  when 
they  were  at  the  crossing,  the  engines 
were  in  full  view  of  one  another,  and  the 
train  carrying  plaintiff  was  one  hundred 
and  fifty  feet  away,  the  question  of 
nitive  damages  against  plaintiffs  carrier 
is  properly  submitted.  Richmond  &  D. 
R.  Co.  V.  Greenwood,  99  Ala.  501,  14  So. 
495. 

Injuries  from  Collision  Caused  by 
Backing  Train  without  Signal  Lights. — 
In  an  action  against  a  railroad  company 
for  personal  injuries,  it  appeared  that, 
on  the  night  of  the  injury,  plaintiff  was  a 
passenger  on  defendant's  train;  that,  while 
the  train  was  waiting  at  a  certain  station 
for  the  arrival  of  a  train  from  which 


was  to  receive  a  sleeper,  the  station  mas- 
ter signaled  the  engineer  to  "pull  out," 
and  make  room  for  the  incoming  train; 
that  the  station  master  wore  a  uniform 
similar  to  the  conductor's,  carried  a  simi- 
lar lantern,  and  used  a  signal  similar  to 
that  given  hy  the  conductor  when  about 
to  leave  the  station;  that  the  engineer, 
thinking  the  station  master  was  his  con- 
ductor, left  the  station  without  him.  or 
the  extra  sleeper,  and  did  not  discover 
his  mistake  until  he  reached  the  next 
station;  that,  there  being  no  night  opera- 
tor at  such  station,  the  engineer,  without 
placing  a  light  on  the  rear  car,  attempted 
lo  back  his  train  to  the  last  station  to  get 
the  conductor  and  extra  sleeper;  that 
while  on  the  way  the  train  collided  with 
a  freight  train,  whereby  plaintifl  was  in- 
jured. Held,  that  the  question  of  puni- 
live  damages  was  for  the  jury.  Kansas 
City,  M.  &  B.  R.  Co.  v.  Phillips.  98  Ala, 
159,  13  So.  65. 

Putting  Pauenger  Off  at  Wronc  Sta- 
tion.— Where,  in  an  action  by  a  passenger 
for  being  put  off  at  the  wrong  station. 
plaintiff  testified  that  she  gave  the  con- 
ductor a  ticket  to  a  certain  station,  and  he. 
a  short  time  afterwards,  informed  her 
that  she  had  reached  her  destination,  and 
put  her  off  at  the  wrong  station  in  the 
night,  with  her  small  children,  the  ques- 
tion of  exemplary  damages  is  properly 
sumitted,  though  the  conductor  denied 
plaintiffs  evidence  as  to  telling  her  she 
had  reached  her  station.  Alabama,  etc. 
R.  Co.  V.  Arrington,  1  Ala.  App.  385.  5ft 
So.  78. 

Sudden  Jerk  While  Pauengcr  Alight- 
ing^Language  Showing  Animiu  of  Serr- 
ant— Where,  in  an  action  for  injuries  to 
a  female  passenger  as  she  was  endeavor- 
ing to  alight,  by  the  sudden  jerking  of 
the  car,  plaintiff's  husband  testified  that 
he  remonstrated  with  the  conductor  about 
jerking    the    car,    and    the    later    replied: 

"G d you,  1  am  running  this  car." 

the  proof  was  sufficient  to  justify  sub- 
mitting to  the  jury  the  issue  of  punitive 
damages.  Birmingham  R.,  etc.,  Co.  v. 
Glenn  (Ala.),  60  So.  111. 

Passenger  Injured  by  Operation  of 
Swinging  Gates.— Where  there  was  evi- 
dence that  plaintiff,  his  mother,  and  sev- 
eral other  small  children  wece  on  their 
feet    to    alight    from    a    street    car,    the 
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mother  having  reached  the  back  of  the 
car,  the  children  the  rear  platform,  and 
plainiiFF  the  steps,  when  the  swinging 
gates  were  closed,  catching  plaintiff's 
hands,  and  that,  after  moving  a  car 
length  and  one-half  or  two  lenghls.  the 
car  was  stopped,  the  gates  thrown  sud- 
denly open,  and  plaintiff  thrown  to  the 
ground,  the  question  of  wantonness  was 
for  the  jury,  although  the  motorman, 
who  was  looking  after  the  passengers 
while  the  conductor  ate  his  breakfast, 
testified  that  he  looked  back  before 
starting  the  car  and  saw  no  one  attemp- 
tng  to  alight;  and  hence  the  withdrawal 
of  the  question  of  punitive  damages  was 
properly  denied.  Birmingham  R.,  etc., 
Co.  V.  Taylor,  6  Ala.  App.  661,  60  So.  979. 


§  811.  ■ 


-  Instnictioni. 


§  Sll  <1>  Exbtence  of  Relation  of  Car- 
rier and  Passenxer. 
In  an  action  for  injuries  to  plaintiff 
while  boarding  defendant's  train  as  a 
passenger,  an  instruction  defining  a  pas- 
senger as  "one  who  is  boarding  a  car,  or 
who  is  attempting  to  board  a  car,  or  at 
the  station  of  a  company  operating  a  ear, 
for  the  purpose  of  being  carried  on  the 
cars  from  one  point  to  another,"  was  er- 
roneous, as  was  a  statement  therein  that 
"he  becomes  a  passenger  when,  with  the 
intention  of  boarding  a  train,  he  attempts 
to  board  for  the  purpose  of  riding."  .\la- 
bama  City,  G.  &  A.  Ry.  Co.  v.  Bates,  149 
Ala.  487,  43  So.  98. 

§  ail  (S)  D^ree  of  Care  Required  in 
General. 

See,  also,  ante,  "Care  Required  and 
Liability  of   Carrier    in    General,"   %    176. 

An  instruction,  in  an  action  for  in- 
juries to  a  passenger  on  a  freight  train, 
that  a  carrier  owes  to  its  passengers  the 
duty  to  exercise  the  highest  degree  of  dili- 
gence known  to  "very"  diligent  persons 
engaged  in  like  business,  is  not  objec- 
tionable as  requiring  a  standard  of  extra- 
ordinary care  because  of  the  use  of  the 
word  "very."  Southern  Ry.  Co.  v.  Bur- 
gess, 143  .Ma.  364,  48  5o.  35. 

§  Sll    (3)   Acts   of  Carrier's  Employees, 
Fellow    Passengers,    or    Third    Per- 
sons. 
As    to    charge    on    burden    of    proving 


plea  of  justification,  see  post,  "Presump-- 
tions  and  Burden  of  Proof,"  §  211  (11). 

Assault  Continued  after  Passenger  Has 
Left  Train. — Where  the  evidence  was 
conflicting  whether  defendant's  conductor 
assaulted  plaintiff  while  on  the  car, 
kflocked  him  olf,  and  then  followed  and 
continued  to  beat  him,  or  whether  the 
assault  commenced  after  plaintiff  had 
ceased  to  be  a  passenger,  an  instruction 
that  if  the  conductor  assaulted  plaintiff 
while  on  the  car,  or  on  the  steps  of  the 
car,  and  thereafter  followed  and  assaulted 
him,  defendant  was  liable,  unless  such 
assault  was  in  self-defense,  was  not  er- 
ror. Alabama,  etc.,  R.  Co.  v.  Sampley,. 
4  Ala.  App.  464,  98  So.  974. 

Force  Penniasible  to  Keep  Passetiger 
out  of  Wrong  Part  of  Car. — In  an  action 
against  a  carrier  for  damages  for  assault 
and  battery  committed  by  its  conductor 
upon  a  passenger,  the  court  charged  that, 
"even  though  it  be  the  duty  of  the  con- 
ductor to  keep  [plaintiff]  out  of  that  part 
of  the  car  for  white  people,  yet  it  was 
the  duty  of  the  conductor  not  to  use  any 
more  force  than  was  necessary  for  that 
purpose,  and,  if  no  force  was  necessary, 
then  it  was  the  duty  of  the  conductor 
not  to  use  any  force  to  injure  plaintiff," 
Held,  that  the  giving  of  such  charge  was 
not  reversible  error,  even  if  it  be  conceded 
that  it  is  argumentative  and  abstract. 
Birmingham  Ry.  &  Electric  Co.  V.  Mason, 
39  So.  590,  144  Ala.  387. 

Self-Defense.— Where,  in  an  action  by 
a  passenger  for  an  assault  by  the  con- 
ductor, the  carrier  sought  to  show  that 
the  assault  was  in  necessary  defense  of 
the  conductor's  person,  a  charge  that  if 
the  passenger  first  struck  the  conductor, 
and  the  conductor  only  struck  the  pas- 
senger to  protect  himself  from  assault, 
the  jury  should  find  for  the  carrier,  was 
proper.  Alabama  City,  G.  &  A.  Ry.  Co. 
V.  Sampley,  53  So.  14S,  169  .\la.  378. 

Charge  as  to  Liability  of  Railroad  Cotn- 
panjr  for  Neglicence  of  Pullman  Car 
Porter, — Where,  in  an  action  for  injuries 
to  a  passenger  while  in  a  Pullman  car, 
caused  by  the  negligence  of  a  porter  of 
the  car,  there  was  nothing  to  show  that 
the  porter  was  not  the  servant  of  the 
railroad  company,  and  he  might  have 
been  the  servant  of  the  railroad  company, 
or  employed  and  controlled  jointly  by  it 
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and  the  Pullman  Company,  the  refusal 
to  charge  that  the  jury  could  not  find  that 
the  railroad  company's  agents  were  guilty 
of  any  negligence  proximately  causing 
the  injuries  was  proper.  Louisville  & 
N.  R,  Co.  V.  Church,  155  Ala.  329,  46  So. 

In  an  action  for  injuries  to  a  passenger, 
caused  by  a  table  handled  by  a  porter  of 
a  Pullman  car  falling  on  her  hand,  a 
charge  that  if  the  jury  believed  that  the 
table  fell  because  of  an  unforeseen  acci- 
dent, and  one  thai  could  not  have  been 
anticipated  by  reasonable  care  and  fore- 
sight on  the  part  of  the  railroad  company 
or  the  Pullman  Company,  the  jury  must 
find  for  the  railroad  company,  was  mis- 
leading, as  leading  the  jury  to  believe 
that  they  could  not  find  for  plaintiff  un- 
less the  accident  was  foreseen  or  antici- 
pated by  the  railroad  company  or  the 
Pullman  Company,  regardless  of  the  acts 
or  omissions  of  their  servants.  Louis- 
ville, etc..  R.  Co.  V.  Church,  155  Ala.  329, 

46   So.   457. 

As  to  Which  EmployecB  Owe  Due  Care. 

— A  charge  requiring  a  verdict  for  de- 
fendant on  proof  of  due  care  of  its  train- 
men is  properly  denied  where  the  acci- 
dent may  have  been  caused  by  the 
negligence  of  other  of  its  employees. 
Montgomery  &  E.  Ry.  Co.  v.  Mallette,  92 

Ala,    209,    9    So.    363. 

§  311  <4)  Starting  or  Moving  Car  While 
Passenger  Is  Boarding  Same. 

In  an  action  against  a  street  car  com- 
pany for  injuries  sustained  while  board- 
ing a  car,  a  charge  that  negligence  is  the 
failure  to  do  what  a  reasonable  and  pru- 
dent person  would  have  done  under  the 
circumstances  or  the  situation,  or  doing 
that  which  a  prudent  person  under  ex- 
isting circumstances  would  not  have 
done,  was  not  erroneous  when  applied  to 
a  carrier  of  passengers.  Alabama  City, 
G.   8t  A.  Ry.  Co.  t'.   Bates.  155  Ala.  347, 

4G    So,    776. 

In  an  action  for  injury  to  a  passenger 
■while  entering  a  car.  an  instruction  that 
it  was  not  necessary  to  keep  the  car 
stationary  until  she  reached  the  inside 
of  the  car  was  properly  refused,  as  tend- 
ing to  mislead,  where  there  was  testi- 
mony thai  the  car  was  started  improp- 
erly.     Birmingham    R.,    Light    &    Power 


Co.  V.  Hawkins,  153  Ala.  86,  44  So.  983. 

Reasonable  Time  to  Obtain  Seat — Sud- 
den Movement  of  Coach.— Where,  in  an 
action  for  injuries  to  a  passenger  while 
boarding  a  train,  ihe  evidence  showed 
that  the  conductor  assisted  plaintiflf  to 
the  platform  of  the  coach,  and  plaintiff 
testified  that  she  got  to  the  door  as 
quickly  as  she  could  to  get  a  seat,  but 
could  not  get  through,  that,  when  she  got 
to  the  door,  the  coach  gave  a  jerk,  caus- 
ing injury,  and  the  carrier's  evidence 
tended  to  show  that  there  was  no  unusual 
movement  of  the  train,  a  charge  that  if 
plaintiff  was  in  the  act  of  boarding  the 
train  as  a  passenger  and  the  conductor 
assisted  her  on  the  platform  of  the  coach, 
and  there  left  her,  and,  before  plaintiff 
had  time  to  enter  the  coach  and  procure 
a  seat,  the  coach  was  struck  by  cars, 
causing  a  sudden  jerk  of  the  coach  and 
injury  to  plaintiff,  the  carrier  was  liable, 
properly  submitted  the  issues  whether 
plaintiff  had  a  reasonable  time  within 
which  to  obtain  a  seat,  and  whether 
there  was  a  sudden  movement  of  the 
coach.  Birmingham,  etc.,  R.  Co.  v.  Nor- 
ris,  4  Ala.  App.  363,  59  So.  66. 

Knowledge  by  Crew  of  Attempt  to 
Board  Car,— The  crew  of  a  street  car, 
or  some  of  them,  being  chargeable  with 
the  duty  of  knowing  before  starting 
that  no  one  was  in  the  act  of  boarding  or 
attempting  to  board  the  car,  defendant 
street  railway  company  is  not  entitled  to 
a  charge  that,  if  plaintiff  attempted  to 
board  its  car  after  it  had  started  and  with- 
out the  knowledge  of  the  crew,  he  could 
not  recover,  as  their  failure  to  know  that 
he  was  in  the  act  of  getting  on  might  be 
negligence,  Birmingham  Ry.,  Light  & 
Power  Co.  V.  Lee,  153  Ala.  79,  45  So.  292. 

In  an  action  against  a  carrier  for  inju- 
ries received  while  plaintiff  was  attempt- 
ing to  board  a  car,  there  was  evidence 
that  plaintiff  tried  to  catch  the  first  car, 
and  was  injured  by  the  last  car  catching 
his  leg.  Held,  that  a  request  to  charge 
that  plaintiff  can  not  recover  unless  the 
jury  are  satisfied  that,  when  the  train  was 
signaled  to  go  forward,  plaintiff  was  in 
the  act  of  boarding  the  car  and  was  in- 
jured by  the  train  starting  while  he  was 
in  that  position,  was  properly  refused  as 
disregarding   the   inference   from   the   evi- 
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plaintiff  undercook  to  board,  it,  and  as 
disregarding  the  duty  restinjj;  on  the  con- 
ductor to  know  before  causing  the  train 
to  be  started  that  platnCifF  was  not  in  the 
act  of  getting  aboard  thereof,  provided 
that  permission  had  been  granted  to 
plaintiff  to  leave  the  car  temporarily,  as 
claimed  by  him.  Birmingham  Ry.,  Light 
&  Power  Co.  v.  Jung,  161  Ala.  461,  49  So. 
i'M,  cited  in  note  to  22  L.  R.  A.,  N.  S., 
TTjH,  30  L.  R.  A.,  N.  S.,  271. 
§  Sll  (S)  Causing  Passenger  to  Pall  from 
Train. 

Charge  as  to  Necessity  for  Riding  on 
Running  Board. — Where  each  count  of 
the  complaint  alleged  that  plaintiff  was 
compelled  to  ride  on  the  running  board 
of  defendant's  street  car  because  of  its 
overcrowded  condition,  and  that  plaintifl 
was  thrown  therefrom  and  injured,  he 
was  bound  to  prove  such  allegation  as 
alleged,  and  hence  the  court  should  have 
cliarged  at  defendant's  request  that,  be- 
fore the  jury  could  find  for  plaintiff,  they 
must  be  reasonably  satisfied  that  plain- 
tiff was  compelled,  on  account  of  the 
overcrowded  condition  of  the  car,  to 
ride  on  the  running  board.  Birmingham 
R.,  etc.,  Co.  V.  Hunnicutt,  3  Ala.  App.  44S, 
57  So.  263. 
§   311    (6)  Collision  or  DerailmenL 

Charge  as  to  Duty  of  Stopping  at  RaQ- 
road  Crossing. — In  an  action  for  injuries 
to  a  street  car  passenger  by  collision  with 
a  railroad  train  at  a  crossing,  an  instruc- 
tion that  there  was  no  duty  on  the  part 
of  the  operatives  of  the  car  to  come  to 
a  full  stop  before  the  crossing  the  rail- 
road, unless  they  knew  or  had  reasonable 
cause  to  know  that  a  train  was  approach- 
ing, was  properly  refused,  as  contraven- 
ing Code  1896,  I  3441,  expressly  impos- 
ing such  duty.  Montgomery  St.  Ry.  Co. 
V.  Lewis,  148  Ala.  134,  41  So.  736. 

An  instruction  that  it  was  the  duty  of 
the  operator  in  charge  of  the  train  to 
have  brought  the  same  to  a  full  stop  be- 
fore attempting  to  cross  the  street  car 
tracks,  and  that  the  operatives  of  the 
street  car  were  entitled  to  assume  that 
the  train  would  be  so  stopped  unless  the 
facts  and  circumstances  were  such  as  to 
indicate  that  the  train  would  not  be 
stopped,  was  properly  refused  as  mis- 
leading,   and    as    ignoring    the    duty    im- 


posed on  the  operators  of  the  street  car 
to  stop  by  Code  1896.  §  3441,  Montgom- 
ery St.  Ry.  Co,  V.  Lewis,  148  Ala.  134,  41 

So.    736. 

Charge  Ignoring  Pact  That  Negligence 
of  Flagman  May  Have  Caused  Collision. 

— Tn  an  action  against  a  railway  company 
for  injury  to  a  passenger,  an  instruction 
that  if  defendant  was  not  negligent  in 
operating  the  trains,  and  the  collision 
was  caused  by  the  parting  of  one  of  the 
trains  through  no  defect  in  the  appliances 
thereof,  and  those  in  charge  of  such  train 
promptly  and  properly  used  all  means 
known  to  skillful  trainmen  to  prevent  the 
accident,  the  jury  must  find  for  defend- 
ant, was  properly  refused,  as  tending  to 
mislead  the  jury,  where  they  could  have 
found  that  the  collision  was  caused  by 
the  negligence  of  the  company's  fireman 
or  flagman,  who  was  sent  forward  to 
flag  the  train  upon  which  plaintiff  was  a 
passenger,  in  not  giving  the  signal  at  a 
sufficient  distance  between  the  train. 
Southern  Ry.  Co.  v.  Cunningham,  152 
Ala,     147,    44     So.     658, 

§  Sll    (7)    Setting   Down    Passengers   in 
General. 

Carrying  Passenger  Beyond  Destina- 
tion.— In  an  action  for  injury  to  a  pas- 
senger by  failure  to  stop  for  her  to  alight, 
an  instruction  that  if  plaintiff  refused  to 
go  to  the  station  beyond  when  the  con- 
ductor offered  to  take  her  to  that  station, 
and  the  conductor  did  offer  so  to  do,  and, 
after  refusing,  plaintiff  told  the  conductor 
to  let  her  off  where  she  was,  and  the 
train  was  then  stopped  and  she  volun- 
tarily got  off,  she  could  not  recover,  was 
properly  refused,  as  implying  an  obliga- 
tion on  plaintiff  to  go  to  the  next  station. 
Louisville  &  N.  R.  Co.  v.  Scale,  172  Ala. 
480,   55   So.   337. 

§  Ml  (6)   Starting  or  Moving  Car  While 
Passenger   Is   Alighting. 

Assumption  of  Fact. — A  charge  assum- 
ing that  plaintiff  alighted  from  the  car 
may  be  taken  by  the  jury  as  an  intima- 
tion that  he  was  not  thrown  from  the  car, 
as  claimed  by  him,  and  is  therefore  bad. 
Birmingham  R..  etc.,  Co,  *.  Lindsey,  140 

Ala.   312,  37   So.   289. 

Charge  on  Effect  of  Evidence.— In  an 
action  for  death  of  a  passenger,  claimed 
to  have  been  caused  by  a  sudden  jerk  of 
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a  street  car  while  he  was  alighting,  a  pas- 
senger testified  for  the  company  that,  to 
the  best  of  his  recollection,  the  car 
stopped  at  the  crossing.  All  of  the  com- 
pany's testimony  was  not  introduced  to 
show  that  the  car  so  stopped.  Held,  that  a 
charge  that  some  of  the  testimony  offered 
by  the  company  tended  to  show  that  the 
car  slopped  at  the  crossing  was  not  er- 
roneous. Birmingham  Railway  &  Elec- 
tric Co.  V.  James.  121  .Ala.  lao,  2S  So.  847. 

In  an  action  for  death  of  a  passenger, 
claimed  to  have  been  caused  by  a  sudden 
jerk  of  the  car  while  he  was  "alighting 
therefrom,  a  witness  testified  that  the 
car  slowed  up  almost  to  a  standstill,  it 
being  hard  to  tell  whether  it  was  going 
or  standing  still.  The  court  charged  that 
some  witnesses  testified  that  the  car  so 
nearly  slopped  that  its  motion  was  al- 
most imperceptible,  but  subsequently  with- 
drew the  statement,  saying  merely  that 
some  of  the  testimony  tended  to  show 
that  the  car  slowed  up.  Held  not  error. 
Birmingham  Railway  &  Electric  Co.  v. 
James,   121   .-Ma.   120,  25   So.   847. 

Invading  Province  of  Jury. — In  an  ac- 
tion for  injuries  to  a  passenger,  instruc- 
tions stating  in  effect  that  defendant  was 
guilty  of  negligence  if  it  slowed  up  its 
train  to  receive  a  passenger,  and  after 
so  slowing  up  moved  off  more  rapidly 
without  seeing  that  plaintiff,  who  was 
wishing  to  get  ofT,  was  not  in  a  position 
of  peril,  were  bad,  in  that  they  took  from 
the  jury  the  question  of  defendant's 
negligence.  Sweet  v.  Birmingham  Ry.  & 
Electric  Co.,  ^9  So,  767,  145  Ala,  667,  cited 
in  notes  in  22  L.  R.  A.,  N.  S,.  7M,  30  L. 
R.  A.,  N,  S.,  277. 

Acting  on  Misleading  Movement  of 
Train. — In  an  action  for  injuries  to  a  pas- 
senger, a  charge  that  plaintiff  was  entitled 
to  recover  if  defendant  negligently  moved 
ihe  train  more  rapidly  after  slowing  down 
at  the  station  at  which  plaintiff  wished 
lo  alight,  provided  plaintiff  acted  on  the 
slower  motion  of  the  train  and  attempted 
to  get  off.  and  such  dower  motion  was 
such  as  to  make  plaintiff  believe  that  it 
was  safe  lo  act  upon  it,  and  the  injury  was 
occasioned  by  the  increased  speed,  was 
bad,  in  that  it  hypothesized  defendant's 
negligence  on  plaintiff's  belief  under  the 
circumstances,  and  not  on  the  belief  of 
a    reasonably    prudent    person.      Sweet    V. 


Birmingham  Ry.  &  Electric  Co.,  39  So. 
767,  145  Ala.  667.  cited  in  note  in  22  L- 
R.  A.,  N.  S.,  744,  30  L.  R.  A.,  N.  S.,  277. 
Duty  to  Know  Passenger's  Position. — 
There  being  evidence  thai  a  street  car 
passenger  was  injured,  while  alighting,  by 
a  sudden  increase  in  the  speed  of  the  car, 
it  was  proper  to  refuse  to  charge  that  it 
was  not  the  conductor's  duty  to  know  of 
the  passenger's  position  of  peril  at  the 
time  the  speed  of  the  car  was  increased. 
Birmingham  Ry.,  Light  &  Power  Co.  r. 
Girod,  51  So.  348.  164  Ala.  10. 

§  211  (9)  Providing  Safe  Place  or  Means 

for  Alighting. 

Charge  m  to  Invitation  to  Alight— In 
an  action  against  a  street  railroad  com- 
pany for  injuries  to  a  passenger,  alleged 
to  have  been  caused  by  negligence  in 
stopping  the  car  at  a  place  where'  it  was 
dangerous  to  alight,  a  requested  instruc- 
tion that  plaintiff,  having  alleged  that 
defendant  negligently  invited  her  to  alight 
at  the  place  of  injury,  could  not  recover 
without  proving  that  defendant  "did  issue 
such  invitation."  was  misleading  because 
of  the  quoted  words.  Mobile  Light  &  R. 
Co.  f,   Walsh,  40  So,   560,   1*6  Ala.   295. 

In  an  action  against  a  street  railroad 
company  for  injuries  to  a  passenger  who 
fell  while  attempting  to  alight,  an  in- 
struction that,  when  a  car  is  stopped  at 
or  near  the  place  where  the  passenge.^ 
gives  the  signal  for  it  to  stop,  this  may 
be  taken  as  an  invitation  to  alight,  was 
not  objectionable  as  withdrawing  from 
the  jury  the  question  whether  or  not  stop- 
ping the  car  at   the  place   where   plaintiff 

alight  there.     Mobile  Light  &  R.  Co.  v. 
Walsh,  40  So.  560,  146  Ala.  295. 

Alighting  from  Moving  Train.^In  an 
action  for  injury  to  one  alighting  from  a 
street  car  and  struck  by  a  passing  car 
while  attempting  to  cross  tracks  behind 
the  car  from  which  he  alighted,  an  in- 
struction that,  if  he  alighted  before  the 
car  reached  his  station  and  while  it  was 
in  motion,  he  could  not  recover,  was  prop- 
erly refused,  since  under  it  he  could  not 
recover,  though  he  alighted  just  before 
the  car  stopped  and  while  it  was  moving 
very  slowly.  Birmingham  Ry.,  Light  & 
Power  Co,  V.  Landrum,  45  So.  198,  153 
Ala.  192. 
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Misleading  Cbmrft  ms  to  Loss  of  Right 
to  Complain  of  Violation  of  Custom. — In 
an  action  for  injury  to  one  alighting  from 
one  street  car'and  struck  by  another  while 
attempting  to  cross  tracks  behind  the  car 
from  which  he  alighted,  an  instruction 
that  if  plaintiff  alighted  before  his  car 
reached  the  regular  stopping  place,  and 
it  a  custom  to  give  warning  signals  when 
passing  a  standing  car  and  to  reduce  speed 
or  stop  opposite  the  standing  car  existed 
when  plaintiff  was  hurt  and  was  for  the 
benefit  altogether  of  passengers  alighting 
from  the  standing  car,  and  if  plaintiff 
alighted  at  siich  point  to  escape  paying 
fare,  then  he  was  not  entitled  to  complain 
of  any  violation  of  such  custom,  was  prop- 
erly refused,  as  being  involved  and  mis- 
leading. Birmingham  R.,  etc.,  Co.  v.  Land- 
rum,    153  Ala.   192,  45  So.  198. 

Duty  as  to  Stopping  Passing  Cars. — In 

an  action  against  a  street  railway  com- 
pany for  injury  to  an  alighting  passenger, 
struck  by  a  passing  car  while  crossing 
tracks  behind  and  east  of  the  car  from 
which  he  alighted,  an  instruction  that,  if 
he  was  injured  while  crossing  the  track 
at  a  point  east  of  the  regular  stopping 
place,  the  company  owed  him  no  duty  to 
cause  the  car  which  struck  him  to  be 
stopped  opposite  the  car  from  which  he 
'alighted  while  it  was  standing  at  the 
slopping  place,  was  properly  refused,  as 
not  showing  how  far  east  of  the  stopping 
place  ihe  plaintiff  was  when  injured. 
Birmingham  R.,  etc.,  Co.  v.  Landrum,  153 

Ala.    192.   45    So.    198. 

In  an  action  against  a  street  railway 
company  for  injury  to  a  passenger,  struck 
by  a  passing  freight  car  while  passing 
behind  the  car  from  which  he  alighted, 
an  instruction  that,  if  the  passenger  car 
was  moving  when  the  freight  car  passed 
it,  it  was  not  the  company's  duty  to  have 
reduced  the  speed  of  the  freight  car  or  to 
have  stopped  it  opposite  the  passenger  car, 
was  properly  refused,  for  not  distinguish- 
ing between  a  rapid  or  slow  movement  of 
the  passenger  car,  since  a  passenger  may 
alight  from  a  slowly  moving  car,  and  since 
a  passenger  car  within  a  very  short  dis- 
tance of  a  station  is  likely  to  be  discharg- 
ing passengers,  and  it  would  be  culpable 
neligence  for  another  car,  operated  by  the 
same    company   upon   the   same   highway. 


to  pass  it  at  a  fuU  or  very  rapid  speed. 
Birmingham  R.,  etc.,  Co.  v.  Landrum,  153 

Ala.    193,   45   So.    198. 

Duty  as  to  Signals  from  Pasutig  Car. — 

In  an  action  against  a  street  railway  com- 
pany for  injury  to  an  alighting  passenger, 
struck  by  a  passing  car  while  attempting 
to  cross  a  track,  an  instruction  that  the 
motorman  on  such  car  was  not  bound  to 
give  signals,  except  when  passing  or  about 
to  pass  another  car,  was  properly  refused, 
as  tending  to  mislead  the  jury,  where  the 
evidence  showed  that  plaintiff  was  in- 
jured at  a  station  where  the  car  from 
which  he  alighted  stopped,  or  so  near 
the  station  as  not  to  have  relieved  the 
motorman  of  the  duty  of  giving  signals 
of  the  approach  of  the  car  that  injured 
plaintiff.  Birmingham  R.,  etc.,  Co.  v. 
Landrum,  153  Ala.  192,  45  So.  198. 
§  811  (10)  Proximate  Cause  of  Injury. 

See,  also,  post,  "Piesumptions  and 
Burden  of  Proof,"  §  211  (11). 

The  hypotheses  to  a  recovery  in  in- 
stri:ctions  in  an  action  for  injury  to  a 
passenger  must  include  the  condition  that 
the  negligence  or  wrong  charged  in  the 
con. plaint 'afforded  the  proximate  cause  of 
the  injury.  Birmingham  Ry.,  Light  & 
Power  Co.  V.  Fisher,  53  So.  995,  173  Ala. 
623. 

Charges  Held  Proper. — An  instruction 
that  if  a  passenger  was  Injured  in  the 
manner  and  form  alleged  in  her  complaint 
as  a  proximate  consequence  of  defendant's 
negligence  as  alleged,  and  she  was  not 
guilty  of  contributory  negligence,  she  was 
entitled  to  recover,  was  proper.  Birm- 
ingham R.,  etc.,  Co.  I'.  Barrett  (Ala.),  60 
So.  362. 

A  charge  that  it  was  the  duty  of  de- 
fendant carrier  to  use  the  highest  care, 
and  if  it  did  not  use  such  care,  and  as  a 
result  plaintiff  received  his  injuries,  he 
should  have  verdict,  predicates  recovery 
on  a  result  produced  solely  by  defendant's 
fault.  Southern  Ry.  Co.  v.  Roebuck.  31 
So.  611,  132  Ala.  412. 

Failure  to  Hypothesise  That  Act  Was 
Proximate  Cause  of  Injury. — In  an  action 
for  injuries  to  an  alighting  passenger 
from  the  starting  of  the  car,  an  instruc- 
tion that  plaintiff  would  be  entitled  to  re- 
cover if  the  car  was  negligently  started 
for  failing  to  hypothesize 
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that  the  starting  of  the  car  was  the  prox- 
imate cause  of  the  injury.  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Moore,  50  So. 

lis,   1G3  Ala.   43. 

i  and  Burden  of 

Proving  Plea  of  Justification  of  As- 
sault.—In  a  passenger's  action  against  a 
street  car  company  for  an  assault  hy  its 
conductor,  it  was  proper  to  charge  that 
the  burden  of  proving  its  plea  of  justifi- 
cation was  on  the  company.  Birming- 
ham R.,  etc..  Co.  V.  Coleman  (Ala.).  61 
So.  8»o. 

Proving  Injuries  as  Proximate  Cause  of 
Sickness.— Where,  the  complaint  al- 
leged other  injuries  than  one  claimed  to 
have  caused  appendicitis,  it  was  not  er- 
ror to  refuse  to  charge  thai  the  burden 
of  proof  is  on  the  plaintiff  to  show  that 
the  injuries  alleged  were  the  proximate 
cause  of  the  appendicitis,  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Moore,  50  So. 
1024,    148   .'Ma.    115. 

Misleading    Charge   as   to   Measure   of 

Proof. — -Insiruettons  requested  by  defend- 
ant that  the  burden  was  on  plaintiff  to 
prove  that  she  was  injured  by  the  care- 
lessness of  the  driver  of  a  street  car,  and 
if  the  testimony  left  the  jury  in  uncer- 
tainty as  to  whether  she  was  so  injured, 
the  jury  must  find  for  defendant;  and 
that  the  burden  of  proving  that  the  car 
was  not  stopped  a  reasonable  time  to 
allow  plaintiff  to  alight  therefrom  was  on 
plaintiff — were  misleading  as  to  the  meas- 
ure of  proof,  and  properly  refused.  Bir- 
mingham Union  Ry.  Co.  v.  Hale.  90  Ala. 
8,  S  So.  143,  cited  in  notes  in  T  L.  R.  A., 
N.  S.,  1078,  13  L.  R.  A.,  N.  S..  603,  611, 
33  L.  R.  A.,  N.  S.,  891. 
§  911  (IS)  Conforniitj'  to  Pleadings  and 
Issues. 

Charges  Properly  Submitting  Issues. — 
In  an  action  against  a  street-railway  com- 
pany for  injuries  alleged  to  be  due  to 
the  negligence  of  defendant,  where  the 
pleas  were  "not .  guilty"  and  "contribu- 
tory negligence,"  it  was  proper  to  charge 
that  the  plaintiff  could  not  recover  un- 
less his  injuries  were  occasioned  solely 
by  negligence  of  the  defendant.  McDon- 
ald V.  Montgomery  St.  Ry.,  110  Ala.  161, 
20  So.  317. 

The  complaint  having  averred  that  the 


car  was  standing  still  when  plaintiff  at- 
tempted to  hoard  it,  and  charged  negli- 
gence in  the  starting  of  it  with  a  sudden 
jerk  while  he  was  so  aitempting,  and 
there  having  been  no  plea  of  contributory 
negligence,  but  only  the  general  issue, 
requested  instructions  that  plaintiff  does 
not  sue  for  damages  from  attempting  to 
hoard  a  moving  car,  and  if  it  was  moving 
when  he  attempted  to  board  it  there  can 
be  no  recovery  in  the  action,  should  be 
given.  Alabama,  etc.,  R.  Co.  v.  Bullard, 
157  Ala.  618,  47  So.  578,  cited  in  note  in 
30  L.  R.  A.,  N.  S..  377. 

Charge  Held  Erroneous. — The  instruc- 
tion, in  an  action  counting  on  negligence 
in  starting  up  a  car  while  plaintiff  was 
attempting  to  board  it  when  it  was  stand- 
ing still,  that  if  plaintiff  attempted  to 
board  it  when  it  was  dangerous  to  do  so 
because  of  its  rapid  speed,  and  because 
of  this  plaintiff  fell  and  was  injured,  then, 
if  the  injury  was  so  caused  by  defendant's 
negligence,  verdict  should  be  for  plain- 
tiff, is  erroneous,  as,  under  the  facts  hy- 
pothesized, plaintiff's  negligence,  and  not 
that  of  defendant,  certainly  not  that 
counted  on,  caused  the  injury.  Alabama 
City,  G.  &  A.  Ry.  Co.  v.  Bullard,  47  So, 
578,  157  Ala.  618,  cited  in  note  in  30  L. 
R.  A.,  N.  S.,  377. 

Charges  Properly  Refused.- Where,  in 
an  action  against  a  street  railway  com- 
pany, negligence  was  charged  in  one 
count  in  starting  the  car  with  a  jerk,  and 
in  another  with  suddenly  stopping,  an 
instruction  that  if  the  jury  "believe  from 
the  evidence  that  by  the  starting  of  the 
car  the  plaintiff  was  not  jerked,  slung, 
or  thrown  one  way,  and  by  the  slopping 
of  the  car  she  was  not  jerked,  slung, 
or  thrown  the  other  way,  the  verdict 
must  be  for  the  defendant,"  was  properly 
refused.  Birmingham  Ry.  &  Electric  Co. 
V.   Ellard,  33  So.  376,   135  Ala.  433. 

Where,  in  an  action  against  a  railway 
company  for  injuries  to  a  passenger,  the 
evidence  showed  a  direct  wrong  on  the 
part  of  the  conductor,  instructions  predi* 
eating  a  recovery  on  his  negligence  were 
properly  refused.  Louisville  &  N.  R.  Co. 
V.  Quinn,  39  So.  617,  145  Ala.  657. 

Where  a  count  in  the  complaint  in  an 
action  against  a  carrier  of  passengers 
for  personal  injuries  caused  by  derail- 
ment of  a  car  alleges  that  defendant  was 
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negligent  in  running  its  train  at  too  great 
speed,  and  also  in  maintaining  a  defective 
track  at  the  place  of  derailment,  a  re- 
quest to  find  for  defendant  on  such  count, 
because  there  is  no  evidence  of  negli- 
gence as  to  the  speed  of  the  train,  is  prop- 
erly refused.  Alahama  G.  S.  R.  Co.  v. 
Hill,  93  Ala.  SH,  9  So.  733. 

In  an  action  for  personal  injuries  sus- 
tained while  leaving  a  horse  car,  plain- 
tiff's evidence  tended  to  show  that  the 
car  was  standing  still  when  she  attempted 
to  get  off,  and  was  started  with  a  jerk 
as  she  was  stepping  to  the  ground,  while 
the  evidence  of  defendant  showed  that 
plaintiff  was  entirely  free  from  the  car 
before  it  was  again  started.  Held,  that 
defendants'  requests  for  instructions 
which  based  its  right  to  a  verdict  upon 
the  assumption  "that  the  moment  plain- 
tiff started  to  get  off  was  simultaneous 
with  (he  starting  of  the  car,"  and  (hat  the 
car  was  in  motion  when  she  attempted 
to  get  off,  were  properly  refused.  Bir- 
mingham Union  Ry.  Co.  v.  Smith,  90  Ala. 
60,  8  So.  86. 

Where  the  complaint  alleged  that  while 
plaintiff  was  a  passenger  he  was  assaulted 
by  the  conductor  of  the  train,  and  the 
evidence  tended  to  show  that  he  was  as- 
saulted, and  was  knocked  off  the  train 
by  the  conductor,  who  jutnped  off  and 
continued  the  assault,  and  there  was 
evidence  that  the  assault  was  necessary 
in  self-defense,  plaintiff  could  recover,  if 
the  jury  found  thai  he  was  actually  as- 
saulted while  on  the  train,  although  they 
found  that  he  was  not  knocked  off  by 
the  conductor;  and  hence  instruction 
find  for  defendant,  unless  plaintiff  had 
sustained  the  burden  of  proving  that  he 
was  knocked  off  the  train  by  the  con- 
ductor, were  properly  denied.  Alabama, 
etc,  R.  Co.  V.  Sampley,  4  Ala.  App.  464, 
58    So.   9T4. 

(E)   CONTRIBUTORY   NEGLIGENCE 

OF  PERSON  INJURED. 
§  SIS.  Application  of  the  Doctrine  to  Car- 
riers in  General. 
Where  a   passenger,   by  his   own   negli- 
gence or  want  of  ordinary  care  and  pru- 
dence,  has  so   far  contributed   to   injuries 
received  by  him  that,  but  for  such  c 
tributory  negligence  on  his  part,  the 
jury   would    not    have    happened,   he 


not  recover  therefor.  South  &  N.  A.  R. 
Co.  V.  Schaufler.  75  Ala.  136,  cited  in  note 
in  31  L.  R.  A.,  362. 

In  an  action  tor  injuries  to  a  passenger, 
a  charge  that,  if  plaintiff  was  guilty  oE 
negligence  which  contributed  approxi- 
mately in  the  slightest  degree  to  her  in- 
jury, the  jury  must  find  for  defendant, 
was  proper.  Sweet  v.  Birniingham  Ry, 
&   Electric  Co.,  39  So.  767,  145  Ala.  667. 

§  S13.  Awaiting  and  Seeking  Transporta- 
tion. 

Standing  Near  Track. — A  person  at  or 
near  a  station  awaiting  his  train  is  not 
guilty  of  contributory  negligence  in 
standing  near  the  track,  unless  he  gets 
so  close  as  to  be  struck  by  an  ordinary 
train;  and  hence,  in  an  action  for  injuries 
received  by  one  while  waiting  at  a  rail- 
road company's  flag  station,  pleas,  not 
showing  that  plaintiff  was  so  near  the 
track  as  to  be  in  danger  of  an  ordinary 
train,  are  insufficient.  Louisville,  etc.,  R. 
Co.  V.  Glasgow  (Ala.),  60  So.  103.  See 
post,  "Pleading,"  §  236. 

One  killed  by  being  struck  by  a  projec- 
tion from  a  passing  freight  train,  while 
standing  on  the  platform  at  a  railroad 
station,  waiting  for  a  train,  was  not  guilty 
of  negligence  in  being  on  the  platform, 
unless  he  knew  that  the  train  or  projec- 
tion would  extend  over  same  while  pass- 
ing, and  he  had  a  right  to  rely  on  the 
safety  of  the  platform  as  against  passing 
trains.     Metcalf  v.  St.   Louis  &  S.  F.  R. 

Co.,  47  So.  158,  156  Ala.  240. 

Walking  in  Front  of  Engine. — Plaintiff 
wishing  to  reach  a  train,  between  which 
and  himself  another  train  was  standing 
on  a  downgrade,  walked  along  some 
thirty  feet  past  the  engine  of  the  latter, 
and,  turning,  stepped  on  the  track  in 
front  of  it.  He  did  not  look  back  nor  lis- 
ten, and  was  struck  by  it  and  injured. 
Neither  the  bell  nor  whistle  was  sounded, 
and  there  was  no  evidence  that  the  engi- 
neer saw  his  perilous  position  in  time  to 
warn  him,  or  knew  he  would  attempt 
to  cross.  Held,  he  was  guilty  of  contrib- 
utory negligence,  and  could  not  recover. 
East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Kor. 
negay,  93  Ala.  338,  9  So.  557. 

Falling  over  Lumber. — Where  a  pas- 
senger, in  passing  from  the  station  to  a 
train,    fell    over    lumber    obstructing    the 
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platform  in  part,  which  he  knew  was  on 
the  platform,  but  had  forgotten  at  the 
time  he  fell,  he  was  guilty  of  contribu- 
tory negligence.  Wood  *.  Richmond  & 
D.  R.  Co..  100  Ala.  660,  13  So.  552. 
§814.  Entering;  Conveyance. 
§  S14  (1)  In  General. 

See  post,  "In  General,"  §  230  (1>. 

Failure  to  Call  for  Light  or  Aaaistance. 
— Where    a    passenger    has    purchased    a 
ticket,   inlending   to   lake   passage   on   the 
expected    train,    and    remains    in    the    of- 
fice   until    the    approach    oE    the    train    i- 
announced,   and   when   he   does  what  all 
other  persons,   in  like  circumstances, 
done   for  years,  without   accident   or 
jury,  he  can  not  be  deemed  prima  facie 
guilty   of   a  want   of  ordinary   care,   if   he 
fails  to  call  for  a  light  or  assistance 
taking   the   train,  although   familiar  w 
the  situation.     Alabama   G.  S.   R.  Co. 
Arnold.  80  Ala.  600,  2  So.  337. 

§  ai4  (2)  At  Place  Other  than  Station  or 
PUtform. 

In  an  action  for  the  death  of  a  person 
attenipiing  to  board  a  street  car,  where 
there  was  no  evidence  to  show  wanton 
or  intentional  misconduct  of  the  street 
car  employees,  or  to  show  that  they  knew 

if  decedent  attempted  to  board  defend- 
ant's car  at  a  place  where  they  did  not 
usually  or  frequently  stop  to  take  on  or 
let  off  passengers,  the  jury  must  find  for 
the  defendant,  was  not  error.  Smith 
Birmingham  Ry.,  Light  &  Power  Co., 
So.   307,   147  Ala.   702. 

The  carrier  may,  by  proper  noti 
prohibit  the  receiving  or  discharging  of 
passengers  at  other  places  than  the  sta- 
tions provided  by  it,  and  persons  at- 
tempting, uninvited,  to  board  tts  trains  at 
such  other  places,  in  the  absence  of  wan- 
ton or  willful  negligence  on  the  part  of 
the  carrier,  act  at  their  own  peril  until 
they  have  entered  its  carriage,  or  are  ac- 
cepted as  passengers.  North  Birmingham 
St.  Ry.  Co.  V.  Liddicoat,  99  Ala.  545,  13 
So.   18. 

"If  a  carrier  is  in  the  habit  of  receiving 
or  discharging  passengers  at  a  place  other 
than  a  regular  station,  or  persons  are  in- 
vited or  directed  by  its  anlhorized  serv- 
ants  to   board  or   alight   from   its   cars   at 
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such  other  places,  they  have  the  right  to 
presume  that  it  is  safe  to  board  or  quit 
the  train  at  such  place,  unless  the  riitk 
in  doing  so  is  so  obvious  that  a  man  of 
ordinary  care  and  prudence  would  not, 
under  like  circumstances,  make  the  at- 
tempt. •  *  •  It  is  immaterial  tor  wha^ 
purpose  its  cars  are  stopped  at  such 
place,  other  than  a  regular  station, 
whether  in  consequence  of  a  duty  en- 
joined on  "ti  by  law.  as  when  approaching 
ihe  track  of  an  intersecting  road,  or  aiis- 
ing  from  convenience  or  necessity  in  ihc 
usual  mode  of  operating  its  trains,  li  the 
public  are  in  the  habit  of  entering  or 
quitting  its  cars  at  such  place,  with  ant 
objection  from  its  agents  or  servants, 
such  persons  are  entitled  to  the  protec- 
tion of  all  the  duties  imposed  upon  the 
carrier  in  receiving  and  discharging  pas- 
sengers at  its  regular  stations,  except  in 
so  far  as  it  may  be  relieved  therefrom  by 
obvious  risks,  incident  to  the  nature  and 
condition  of  such  place  of  customary  use. 
The  customary  use  of  such  place  for  re- 
ceiving and  discharging  passengers  may 
become  so  generally  known  and  well  es- 
tablished as  to  impose  upon  the  carrier 
the  duly  of  maintaining  such  place  in  as 
safe  and  convenient  condition  as  3  repa- 
lar  station,  and  to  authorize  a  pa?seii^er, 
without  notifying  the  conductor  or  other 
servant  of  the  carrier  of  his  desire  or  in- 
tention to  board  the  train,  to  presume 
that  a  reasonable  opportunity  will  be  af- 
forded him  for  that  purpose,  and  that  it  is 
safe  to  do  so.  A  passenger  attempting 
to  board  a  train  at  such  place,  and  under 
such  circumstances,  is  as  much  justified 
in  the  assumption  that  the  carrier's  cars 
are  in  a  safe  condition  as  he  would  be 
were  he  attempting  to  board  them  at  a 
regular  station;  for  the  duty  of  the  car- 
rier to  so  maintain  them  attaches  in 
all  cases  and  under  all  circumstances 
where  the  relation  of  carrier  and  passen- 
ger exists,  either  by  express  contract  or 
implication  of  law."  North  Birmingham 
St.   R.  Co.  V.   Liddicoat,  99   Ala.  54S,  13 

So.    18,   19. 

S14    (3)    Boarding  Moving  Car. 

See  post,  "Boarding  Moving  Convey- 
nce,"  §  230  (3). 

Where  a  person  attempts  to  board  a 
ar  in  the  nighttime,  when  the  train   a 
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running  from  tour  to  six  miles  an  hour, 
and  when  he  is  incumbered  by  a  bundle, 
he  is  gfuilty  of  negligence.  Smith  v. 
Birmingham  Ry.,  Light  &  Power  Co.,  41 
So.  307,  147  Ala.  702,  cited  in  note  in  30 
L.  R.  A.,  N.  S.,  275. 

In  an  action  for  personal  injuries  sus- 
tained in  striking  against  a  high  platform 
while  boarding  a  train,  evidence  that 
plaintiff  stood  near  by  for  two  minutes 
while  the  train  was  waiting;  that  the 
conductor  gave  the  signal,  "All  aboard," 
before  the  train  started;  that  when  plain- 
tiff attempted  to  board  the  train  it  was 
moving  several  miles  per  hour;  that  he 
knew  of  the  dangerous  proximity  of  the 
platform,  but  did  not  "have  the  matter 
in  his  mind  at  the  time;"  and  that  the 
conductor  had  often  warned  him  not  to 
board  a  moving  train — shows  that  plain- 
tiff was  negligent.  McLaren  v.  Alabama 
Midland  Ry.  Co.,  100  Ala.  506,  14  So.  405, 
cited  in  note  in  22  L.  R.  A.,  N.  S.,  759. 
§   SIB.   In  Transit. 

§  91S.  Dangerous  Position. 

§   ai6    (1)    Standing  in  Car. 

See  post,  "Pleading,"  §  226;  "Conduct 
While  in  Transit  in  General,"  §  230  (4) 
§   aie    (%)    Riding  on  Platform. 

See  post,     "Disobedience     of  Rules  of 
Carrier,"  §  219;  "Proximate  Cause  of  In- 
jury,"  §   223;   "Presumptions   and   Burden 
■  of  Proof,"  §  237;  "Riding  on  Platform," 
S  230  (5). 

"  'It  is  negligence,  except  under  spe- 
cial circumstances,  for  a  passenger  to 
stand  upon  the  platform  of  a  car  of 
a  rapidly  moving  commercial  railroad 
train.  The  inevitable  lurching  and 
jerking  of  a  train  so  propelled  makes  the 
danger  obvious  to  the  ordinary  under- 
standing, and  the  negligence  self-evident.' 
Clanton  v.  Southern  R.  Co.,  165  Ala.  485. 
51  So.  616,  27  L.  R.  A.,  N.  S.,  253;  Cen- 
tral, etc.,  R.  Co.  V.  Brown,  165  Ala.  493, 
51  So.  565.  »  *  •  Necessity  alone  can 
warrant  the  assumption  by  a  passenger 
of  a  position  upon  the  platform  of  a  rap- 

siderations  of  personal  comfort  or  choice 
can  not  justify  or  excuse  such  action." 
Alabama,  etc.,  R.  Co.  v.  Gilbert,  6  Ala. 
App.  372,  60  So.  543,  544;  Waikins  v. 
Birmingham  R.,  etc.,  Co.,  120  Ala.  147, 
24  So.  392,  43   L.   R.  A.  297. 


In  an  action  for  injuries  received  by  a 
passenger  who  was  thrown  from  a  mov- 
ing car  by  a  sudden  jerk,  the  passenger 
can  not  recover  if  he  was  standing  on 
the  platform  when  there  was  room  for 
him  to  sit  or  stand  in  the  car,  and  the 
negligence  of  the  motorman  would  not 
have  caused  the  injury  if  the  passenger 
had  been  inside.  McDonald  v.  Mont- 
gomery St.  Railway,  110  Ala.  161,  20  So. 
317.  See  notes  in  38  L.  R.  A.  787,  13  L. 
R.  A..  N.  S.,  603,  89  L.  R.  A.,  N.  S.,  325. 

That  an  electric  railway  passenger  un- 
necessarily and  negligently  left  a  place 
of  safely  on  a  car  and  walked  to  the  rear 
platform  while  the  car  was  moving  so 
rapidly  as  to  make  his  position  highly 
and  obviously  dangerous  to  one  of  or- 
dinary prudence,  and  when  it  was  mani- 
fest that  he  would  probably  fall  from  the 
car,  and  that  as  a  proximate  consequence, 
of  such  attempt  plaintiff  fell  from  the  car 
and  was  injured,  shows  a  good  defense 
to  his  claim  for  such  injury.  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Yates,  53  So. 
015,  169  Ala.  381. 

When  Passenger  Goes  upon  Platform 
to  Alight. — A  passenger  going  upon  the 
platform  of  a  moving  train  for  the  pur- 
pose of  getting  ofF  after  the  train  is 
stopped,  and  remaining  there  only  long 
enough  to  ascertain  that  the  train  would 
not  stop  longer,  is  not  riding  on  the 
platform,  within  the  meaning  of  the  reg- 
ulation which  prohibits  his  riding  there. 
Central  Railroad  &  Banking  Co.  v.  Miles, 
88  Ala.  256,  6  So.  696,  cited  in  note  in  4 
L.  R.  A.,  N.  S.,  141. 

"When  a  train  ia  over  crowded,  a  pas- 
senger who  can  not  obtain  the  accommo- 
dations to  which  he  is  entitled  may  re- 
fuse to  ride  upon  that  train,  and  the 
train  crew,  if  he  elects  to  ride  upon  that 
train  and  to  stand  upon  a  platform  of  a 
car.  have  a  right  to  presume  that,  in  as- 
suming the  extra  hazardous  position 
upon  the  train,  he  will  so  far  as  he  rea- 
sonably can,  protect  himself  from  being 
thrown  from  the  train  by  a  'lurch  or 
jerk  no  more  violent  than  the  lurching 
or  jerking  of  trains  known  to  be  a  nec- 
essary incident  to  their  rapid  movement 
when  operated  with  due  care.'  American 
Railroad  Law  (Baldwin)  311."  Alabama, 
etc.,  R.  Co.  *.  Gilbert,  6  Ala.  App.  372, 
60  So.  543,  545. 
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§   816   <3)   Limb  or  Other  Part  of  Person 
Protruding  from  Car. 

For  a  iiassciiKcr  on  a  steam  railway 
protrude  his  arm  beyond  the  outer  edge 
of  llie  window  is  ncglie^nce  per  se  which 
will  defeat  a  recovery  tor  any  injury  to 
which  it  proximately  contributed.  Georgia 
Pac.  Ry.  Co.  v.  Underwood,  90  Ala.  49, 
s  So.  ll'i,  cited  in  note  in  16  L.  R.  A.  92. 

§    216    (4)    Riding  in   Car  Not  Intended 
for  Passengers. 

.\  passenger  killed  in  a  derailment 
while  riding  on  top  of  a  box  car,  instead 
of  in  the  caboose,  which  remained  on  the 
track — no  one  therein  being  injured — was 
negligent.  Beyer  !■.  Louisville  &  N.  R. 
Co.,   SI    So.   953,    m  Ala.   424. 

§    317.    Changing  Position. 

Sec     ante,     "Riding     on    Platform."   § 
aifi  (a). 
Falling  Through  Drop     Door.— Where 

a  passenger,  knowing  the  purpose  of 
drop  doors  on  the  platform  of  a  vi 
huled  train  and  of  the  reasonable  us< 
the  same  while  the  train  was  at  a  stal 
left  the  coach  she  had  boarded  and  v 
upon  the  platform  for  the  sole  purpose 
of  standing  there  while  the  train  was  ai 
the  station,  and  she  was  injured  by  fall- 
ing down  the  steps,  because  the  drop 
floor  was  raised,  and  because  of  the  ab- 
sence of  a  light,  she  was  negligent,  pre- 
cluding a  recovery.  Clanton  v.  Southern 
Ry.  Co.,  31  So.  616,  165  Ala.  485. 

She  assumed  the  risk  of  injury,  though 
the  carrier  knew  that  passengers  habit- 
ually resorted  to  the  platform,  where  the 
carrier  did  not  acquiesce  therein  by  keep- 
ing the  drop  door  down  at  stations. 
Clanton  v.  Southern  R.  Co.,  185  Ala.  4S5. 
51  So.  616,  cited  in  note  in  37  L.  R.  A„ 
N.  S.,  518. 

Going  to  Engine  for  Water.— There 
being  no  water  in  defendant's  coach, 
plaintiff  went  to  the- engine  to  get  some, 
3nd  in  attempting  to  pass  from  the  tender 
to  the  platform  of  the  coach  he  grasped 
the  brake,  which  was  loose,  just  as  the 
engineer  put  on  the  air  brakes.  The  sud- 
(■^inness  of  the  jerk  and  the  turning  of 
the  brake  caused  him  to  fall  between  the 
engine  and  the  coach.  Plaintiff  knew 
tl;at,  there  being  no  steps  on  the  engine, 
he  would  have  to  pass  over  the  iron  rail- 


ing to  the  coach.  Held,  that  his  extreme 
nejtiigence  contributing  to  his  injury  was 
a  complete  defense.  McDaniel  v.  High- 
land Ave.  &  B.  R.  Co..  90  Ala.  64,  8  So. 
+  1.  cited  in  note  in  34  L.  R.  A.  721. 

Passing  from  One  Street  Car  to  An- 
other.— .\s  the  running  board  of  an  open 
street  car.  and  the  steps  of  a  closed  car, 
are  not  intended  as  a  means  of  passing 
from  one  car  to  another,  where  a  passen- 
Uti  is  injured  by  attempting  to  pass  by 
such  means,  his  contributory  negligence 
will  defeat  a  recovery  for  the  injury,  even 
if  the  trainmen  were  negligent  in  sud- 
denly increasing  the  speed  of  the  train. 
Hill  V.   Birmingham   Union  Ry.  Co.,  lOO 

Ala.   447,   14  So.   301. 

Where  a  passenger  is  directed     by  an 

agent  of  the  carrier,  acting  in  the  line  of 
his  duty,  to  pass  from  one  car  to  another 
while  the  train  is  in  motion,  and  the  dan- 
ger in  doing  so  is  not  obvious,  he  is  not 
negligent  in  attempting  to  obey,  and 
where  injury  results  the  carrier  is  liable. 
Central  of  Georgia  Ry.  Co.  v.  Carleton, 
51  So.  37,  163  Ala.  62,  cited  in  note  in  3T 
L.  R.  A..  N.  S.,  519. 
§   S18.   Leaving  Conveyance. 

See  post,  "Pleading,"  §  226. 
§  SIB   (1)    In  GeneraL 

"It  is  undoubtedly  the  duty  of  carriers 
to  stop  their  trains  at  stations  long 
enough  for  passengers  to  alight  in  safety, 
and  it  is  the  correlative  duty  of  the  pas- 
sengers to  exercise  due  care  and  due  dil- 
igence in  quitting  the  train.  Birmingham 
Union  R.  Co.  v.  Smith.  90  Ala.  60,  8  So. 
K6;  Alabama  Mid.  R.  Co.  v.  Johnson,  123 
.Ala.  197,  36  So.  160."  Southern  R.  Co. 
i:  Burgess.  143  Ala.  364,  42  So.  35,  38. 

Duty  of  Passenger  to  Inquire  as  to 
Safety  of  Place. — A  plea  assuming  that  it 
was  the  duty  of  a  passenger  to  inquire 
of  a  street  railway  company  or  its  agent 
as  to  whether  the  place  of  stopping  is  a 
reasonably  sate  place  for  him  to  alight 
was  properly  overruled.  Montgomery 
St.  Ry.  V.  Mason,  33  So.  261,  133  .Ala.  508. 

Alighting  Backwards.— Evidence  that. 
in  alighting  from  a  train,  a  passenger  at- 
tempted to  step  .from  the  car  platform 
backwards,  warrants  a  charge  that  he  can 
not  recover,  if  the  injury  resulted  from 
his  attempting  to  leave  the  car  in  a  neg- 
ligent manner.     Watkins  v.   Birmingham 
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Railway  &   Electric  Co.,  24  So.  392,  120 
Ala.  147,  43  L.  R.  A.  397. 
§    21B    (3)    Preparing  to  Leave  Convey- 
ance before  It  Stops. 

See  post,  "Proximate  Cause  of  Injury," 
§  3:!3:  "Preparing  to  Leave  Conveyance 
before   It   Stops,"  §  330   (7). 

A  street  car  passenger  is  not  negligent 
in  arising'  when  the  car  is  slowing  down 
for  a  station  and  going  on  the  platform 
preparatory  to  alighting  when  the  car 
stops.  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Barrett  (Ala.).  60  So.  262. 
§  aiB  (3)  AlightinK  at  Place  Other  Than 
Station  or  Platform. 

See  post,  "Alighting  from  Moving 
Train  or  Car  in  General,"  §  218  (4). 

Alighting  between  Stations  in  General. 
— Where   a   passenger   was   injured   in 
tempting  to  alight  from  a  car  in  mo 


beiw 


he 


Tannehill  *.  Birmingham  Ry.,  Light  & 
Power  Co.  (Ala.),  58  So.  198. 

Where  Passenger  Carried  Past  Desti- 
nation.— Where  a  carrier,  taking  a  pas- 
senger beyond  his  destination,  stops  the 
train  and  lets  him  ofF  he  may  assume  that 
the  place  selected  is  reasonably  safe  tor 
the  purpose.  Birmingham  Ry.,  Light  & 
Power  Co.  v.  Anderson,  50  So.  1021,  163 
Ala.  517. 

Where  a  Street  car  is  run  past  the  place 
at  which  a  passenger  has  signaled  his  de- 
sire to  alight,  and  stopped  at  an  unusual 
and  dangerous  place,  and  the  passenger 
in  alighting  there  does  no  more  than  an 
ordinarily  prudent  person  would  have 
done  under  the  circumstances,  he  is  not 
guilty  of  contributory  negligence.  Mo- 
bile Light     &  R.   Co.     V.  Walsh,  40  So. 

5S0,    146    Ala.    395. 

Implied  Invitation  to  Alight.— Calling 
Station.— "When  the  name  of  the  station 
is  called,  and  soon  thereafter  the  train 
is  brought  to  a  standstill,  a  passenger 
may  reasonably  conclude  that  it  has 
stopped  at  the  station,  and  endeavor  to 
get  ofT,  unless  the  circumstances  and  in- 
dications are  such  as  to  render  manifest 
that  the  train  has  not  reached  the  proper 
and  usual  landing  place."  Smith  v.  Georgia 
Pac.  R.  Co.,  88  Ala.  538,  7  So.  119,  ISi. 

"A  railroad  company,  being  a  carrier 
oi  passengers,  is  under  obligation  to  use 
reasonable  care  to  transport  them  safely. 


1  his  general  duty  includes  the  specific 
duty  not  to  expose  them  to  unnecessary 
danger,  and  not  intentionally  or  negli- 
gently mislead  them  by  causing  them  to 
reasonably  suppose  that  their  point  of 
destination  has  been  reached,  and  that 
they  may  safely  alight,  when  the  train  is 
in  an  improper  place.  Calling  out  the 
name  of  the  station  is  customary  and 
proper,  so  that  passengers  may  be  in- 
formed that  the  train  is  approaching  the 
Station  of  their  destination,  and  prepare 
to  get  ofT  when  it  arrives  at  the  platform. 
The  mere  announcement  of  the  name  of 
the  station  is  not  an  invitation  to  alight, 
but,  when  followed  by  full .  stoppage  of 
the  train  soon  thereafter,  is  ordinarily  no- 
tification that  it  has  arrived  at  the  usual 
place  of  landing  passengers.  Whether 
the  stoppage  of  the  train,  after  such  an- 
nouncement and  before  it  arrives  at  the 
platform,  is  negligence,  depends  upon  the 
attendant  circumstances."  Smith  v.  Georgia 
Pac.  R.  Co.,  88  Ala.  538,  7  So.  119,  120. 
See  notes  in  2  L.  R.  A.,  N.  S.,  116;  15  L. 
R.  A.  348. 

In  an  action  for  personal  injuries  there 
was  evidence  that  plaintiff  was  in  the 
habit  of  leaving  defendant's  dummy  train, 
on  which  he  was  riding,  at  a  certain 
street  crossing;  that  those  in  charge  of 
the  train  knew  this;  that  the  train  passed 
the  crossing  without  stopping,  but  when 
approaching  the  next  crossing  it  came 
:o  a  Full  Slop;  that  nothing  was  said  that 
the  train  was  to  back  to  plaintiff's  usual 
stopping  place;  that  plaintiff  had  pre- 
viously left  the  train  where  it  stopped; 
and  that,  after  plaintiff  had  got  off,  and 
was  reaching  back  for  his  crutches,  the 
train,  without  warning,  backed,  and 
knocked  him  down.  Held,  that  it  was 
proper  to  charge  that  plaintiff  was  not 
negligent  in  getting  otT,  if  he  believed 
he  had  an  implied  invitation  to  do  so, 
and  the  train  was  stopped  for  that 
purpose.  Gadsden  &  A.  U.  Ry.  Co.  v. 
Causler.  97  Ala.  235.  12  So.  439,  cited  in 
note  in  37  L.  R.  A.,  N'.  S.,  365,  366. 

Where  the  conductor  on  a  railroad 
train  calls  the  name  of  a  station,  and  the 
engineer,  before  reaching  there,  though 
without  the  conductor's  knowledge,  stops 
the  train  over  a  trestle,  and  a  passenger 
steps  off  and  is  injured,  the  fact  that  the 
night  was  dark,  that  the  conductor  him- 
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self  did  not  at  first  know  that  he  had 
not  reached  the  station,  and  that  he  could 
not  see  the  trestle  without  the  aid  of  his 
lantern,  is  suflicient  to  show  that  a  pas- 
senger was  not  n.egligent  in  attempting 
to  alight.  Richmond  &  D.  R.  Co.  v. 
Smith,  93  Ala.  3.17.  9  So.  333,  cited  in  note 
in  2  L.   R.   A..  N.  S..   115. 

Implied  Invitation — Obvious  Danger. 
— .-\s  defendant's  train  was  approaching 
a  station,  its  name  was  called,  and  the 
train  was  slopped  very  soon  thereafter, 
to  take  the  side  track  for  the  passage  of 
another  train.  When  it  stopped,  plainiifF, 
whose  destination  it  was.  went  out  of  the 
rear  door  of  the  car,  and  was  descending 
with  one  foot  on  the  first  step  o/  the  car. 
and  the  other  about  touching  the  ground, 
when  the  train  moved  to  go  forward  to 
the  depot,  which  caused  him  to  fall.  The 
place  of  the  stoppage  was  in  a  cut,  ahout 
SOO  yards  from  the  depot  building.  It 
was  about  1  o'clock  p.  m.  All  the  sur- 
roimdings  indicated  that  the  spot  at  which 
he  attempted  to  leave  the  train  was  not 
the  proper  place  for  alighting.  Held, 
that  defendant  was  not  liable  for  the  in- 
juries caused  by  the  fall.  Smith  *.  Georgia 
Pac.  Ry.  Co.,  S8  Ala.  538,  7  So.  119,  7  L. 
R.   A.  323. 


See  post,  ".Alighting  from  Moving  Con- 
veyance," §  330   (8). 

In  General. — "As  a  general  rule,  alight' 
ins  from  a  moving  car  is  not  necessarily 
negligence  per  se.  There  may  be  ex- 
ceptional circumstances  attending  the  at- 
tempt thus  to  alight,  such  as  the  great 
speed  of  the  train,  the  age  or  infirmity 
of  the  passenger,  or  his  being  incum- 
bered with  bundles  or  children,  or  other 
facts,  which  render  the  attempt  so  ob- 
viously dangerous  (hat  the  court  may, 
where  the  testimony  is  undisputed,  de- 
clare as  matter  of  law  that  the  passen- 
ger's conduct  was  reckless  and  negligent. 
Hunter  v.  Louisville,  etc..  R.  Co.,  150  Ala. 
S94,  43  So.  802,  9  L  R.  A.,  N.  S.,  848; 
Watkiiis  V.  Birmingham  R.,  etc.,  Co.,  120 
Ala.  147,  24  So.  392,  43  L.  R.  A.  297; 
Kansas,  etc.,  R.  Co.  v.  Matthews,  142 
Ala.  298,  39  So.  207;  Sweet  v.  Birming- 
ham R.,  etc.,  Co.,  136  .Ala.  166,  33  So. 
886;  Nellis,  Si.   R.   R.  Accident   Lav 


190.  *  *  *  Of  course,  a  person  might 
be  guilty  of  negligence  per  se  in  stepping 
ofif  a  moving  car  in  an  opposite  direction 
from  which  it  was  going,  when  he  would 
not  be  if  stepping  in  the  direction  it  was 
going,  and  when  going  at  the  same  rate 
of  speed.  But  it  can  not  be  said  lo  be 
negligence  as  matter  of  law  to  step  off  a 
slowly  moving  car,  even  if  the  prrty 
steps  in  an  opposite  direction  from  wl:ich 
it  was  going."  Birmingham  R.,  etc.,  Co. 
V.  Dickerson,  154  Ala.  523,  45  So.  659, 
660;  Birmingham  R.,  etc.,  Co.  v.  Jamci. 
121  Ala.  lao,  25  So.  847.  The  same  may 
be  said  as  to  holding  onto  the  rail.  If 
the  train  is  moving  slowly,  and  the  sta- 
tion platform  is  on  a  level  with  the  car, 
it  might  be  wise  to  hold  onto  the  ra'l 
until  the  passenger  had  adapted  his  gait 
to  the  speed  of  the  train.  Dilburn  r. 
Louisville,  etc.,  R.  Co..  156  Ala.  228,  47 
So.  210,  213.    See  note  in  38  L.  R.  A.  7^, 

789,  30  L.  R.  A.,  N.  S.,  270,  377.  32  L. 
R,   A..   N.   S.,  742.  744. 

"In  Ricketts  v.  Birmingham  St.  R.  Co, 
8S  Ala.  600,  5  So.  353.  we  said,  and  gen- 
erally very  correctly,  that  stepping  from 
a  moving  car  without  necessity,  when  in- 
jury is  caused  thereby,  which  could  have 
been  avoided  by  remaining  on  the  car — 
by  the  exercise  of  ordinary  diligence — 
is  negligence,  which  will  defeat  a  recov- 
ery because  of  prior  negligence  of  the 
agents  or  servants  of  the  company.  Cen- 
tral R-,  etc.,  Co.  V.  Letcher,  69  Ala.  106; 
Thompson  v.  Duncan,  76  Ala.  334.  "When 
a  passenger  leaves  a  moving  car,  he  in- 
curs more  or  less  danger  because  he  is 
affected  by  its  momentum.  •  •  •  As 
in  boarding,  so  in  alighting,  the  passen- 
ger assumes  the  risk  of  all  injuries,  caused 
by  the  ordinary  momentum  of  the  cars. 
Unless  informed  by  signals  or  otherwise, 
the  driver  and  conductor  are  not  bound 
to  know  that  a  passenger  expects  to 
leave  the  car  or  wishes  to  have  it  stopped.* 
Booth,  St.  Ry.  Law.  §  337."  McDonald  f. 
Montgomery  St.  Railway,  110  Ala.  161,  20 
So.  317,  322. 

Care  Required. — A  passenger  alight'ng 
from  a  moving  train  was  not  guilty  of 
contributory  negligence  unless  the  risk 
was  such  as  a  man  of  ordinary  care  and 
prudence  would  not  have  undertaken  un- 
der the  circumstances.  Louisville,  etc., 
R.  Co.  V.  Dilburn  (.\la.),  59  So.  438. 
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A  passenger  is  guilty  of  contributory 
negligence  in  attempting  to  get  oft  a  mov- 
ing car  at  a  time  when  a  reasonably  pru- 
dent person  similarly  situated  would  not 
attempt  to  alight.  Sweet  v.  Birmingham 
Ry.  &  Electric  Co.,  39  So.  767,  145  Ala. 

667. 

Implied  Invitation  to  Alight. — The 
slowing  up  of  a  train  for  a  station  is  not 
an  invitation  to  the  passenger  to  alight 
while  the  train  is  in  operation  or  moving, 
or  for  the  passenger  to  place  himself  in 
a  position  of  peril.  Sweet  v.  Birmingham 
Ky.  &  Electric  Co.,  39  So.  78T,  145  Ala. 

667. 

Instances  Where  Passenger  Held  Neg- 
lixent — Where  a  passenger,  who  had 
stood  upon  the  car  steps  two  or  three 
minutes  before  attempting  to  alight  and 
was  by  the  passing  objects  enabled  to 
determine  the  speed  of  the  train,  and  who 
was  incumbered  with  baggage,  attempted 
to.  alight  while  the  train  was  running 
from  six  to  ten  miles  an  hour,  he  was 
guilty  of  contributory  negligence  as  a 
matter  of  law.  Hunter  v.  Louisville,  etc., 
R.  Co.,  150  Ala.  594,  43  So.  802. 

In  an  action  by  a  passenger  against  a 
St  reel -rail  road  company  for  personal  in- 
juries, the  court  properly  directed  a  ver- 
dict for  defendant,  where  plaintiff  was 
injured  in  attempting  to  get  off  a  car 
while  it  was  crossing  a  public  street,  in 
violation  of  the  rules  of  the  company; 
none  of  the  employees  of  the  company 
having  done  anything  to  cause  her  to 
take  the  step.  Calderwood  v.  North 
Birmingham  St.  Ry.  Co.,  96  Ala.  318,  11 
So.  66. 

Stepping  unnecessarily  from  a  moving 
Street  car,  with  a  keg  of  lead  in  hand, 
when  danger  and  injury  would  have  been 
avoided  by  remaining  on  the  car,  is  neg- 
ligence which  will  defeat  recovery  be- 
cause of  prior  negligence  of  thi 
of  the  car  company.  Ricketts  v.  Birming- 
ham St.  Ry,  Co.,  85  Ala.  600,  5  So.  353. 

Where  a  street  car  passenger  stepped 
off  a  car  while  it  was  going  at  a  high  rate 
of  speed,  with  his  face  toward  the  rear  of 
the  car,  he  was  guilty  of  contributory 
negligence.  Birmingham  Ry.,  Light  & 
Power  Co.  V.  Glover,  142  Ala.  492,  38  So. 
636. 

As   defendant's 


called,  and  the  train  was  stopped  soon 
afterwards  at  a  crossing  with  another 
railroad.  When  it  stopped,  plaintiff, 
whose  destination  was  the  station  called, 
went  out  of  the  rear  door  of  the  car,  and, 
though  the  train  was  by  this  time  again 
in  molrion,  jumped  from  the  car,  and  fell 
on  a  platform  about  10  feet  below  the 
crossing.  It  was  at  night,  and  there  were 
no  lights,  no  depot  building,  or  any  other 
landmark,  where  the  train  stopped,  to  in- 
dicate a  station.  Plaintiff  was  acquainted, 
with  the  location,  and  knew  of  the  cross- 
ing. Held,  that  defendant  was  not  liable 
for  the  injuries  caused  by  the  fall.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Holmes,  97 
Ala.  332,  12  So.  286,  following  Smith  v. 
Georgia  Pac.  Ry.  Co.,  88  Ala.  538,  7  So. 
119.     See  note  in  21  L.  R.  A.  360. 

A  passenger,  incumbered  with  hand 
baggage,  who  alighted  from  a  train  mov- 
ing six  miles  an  hour,  on  a  dark  night, 
before  it  had  reached  the  platform  of  the 
station  where  he  was  to  get  off,  and  with 
which  he  was  familiar,  and  with  no  rea- 
son to  believe  the  train  would  not  stop 
as  usual,  was  negligent.  South  &  North 
Alabama  R.  Co.  v.  Schaufier,  75  Ala.  136, 
cited  in  31  L.  R.  A.  363. 

§  ai8  <S)  Alixhting  from  Moving  Car  on 
Fabure  to  Stop  at  Station. 
See     post,     "Alighting     from     Moving 
Conveyance,"  |  330  (8). 

§  S18  (6)  Alighting  from  Moving  Car  on 
Failure   to  Stop   for   Sufficient  Time. 

See  post,  "Alighting  from  Moving  Con- 
veyance," §  230  (8). 

■  A  passenger  who  attempts  to  step 
from  a  car  while  it  is  in  motion  can  not 
recover  for  injuries  in  consequence 
thereof,  even  though  he  had  reached  his 
destination,  and  the  train  had  not  stopped 
for  a  reasonable  lenght  of  lime  to  allow 
him  to  alight.  Louisville  &  N.  R.  Co,  v. 
Lee,  97  Ala.  325,  12  So.  48.  See  note  in 
21    L.    R.   A.    365,   23   L.    R.    A,,    N.    S„    746, 

Where  an  old  and  infirm  woman  was 
unable  to  alight  from  a  train  during  the 
time  it  stopped,  she  was  guilty  of  con- 
tributory negligence  in  attempting,  with 
the  aid  of  her  son,  to  alight  after  the 
train  had  started.  Nashville,  C.  &  St.  L. 
Ry.  V.  Casey,  1  Ala.  App.  344,  56  So.  28. 

Where   decedent,   an   infirm   man,  over 
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sixty-five  years  of  age,  and  incumbered 
witfa  bundles,  attempted  to  alight  from  a 
moving  train  at  his  destination  after  the 
train  had  started  and  against  the  protest 
of  a  flagman,  who  testilied  that  he  re- 
quested decedent  not  to  step  ofl  until 
the  train  coutd  be  stopped,  defendant  was 
entitled  to  an  instruction  that,  if  he 
stepped  from  the  car  while  it  was  in  mo- 
tion and  against  the  protest  of  a  flag- 
man, acting  within  the  scope  of  his  em- 
ployment, who  offered  to  Stop-  the  train 
to  let  decedent  get  ofl,  but  notwith- 
standing this  he  stepped  off,  he  assumed 
all  the  risic  of  alighting  safely,  and  de- 
fendant was  not  liable.  Louisville,  etc., 
R.  Co.  V.  Dilburn   (Ala.),  59  So.  438. 


UnUghted    Plat- 


§   S18   <7)    Defective   < 
form. 

While  the  servants  of  a  street  railroad 
company  are  charged  with  the  duty  of 
knowing  whether  a  place  at  which  a  car 
is  stopped  to  allow  passengers  to  alight 
is  reasonably  safe,  the  passenger  is 
charged  with  no  such  duly,  and  is  not 
negligent  in  alighting  at  such  place,  un- 
less the  danger  is  obvious.  Mobile  Light 
&  R.  Co.  V.  Walsh,  146  Ala,  295,  40  So. 
S60. 

In  an  action  by  a  passenger  against 
the  railroad  company  for  injuries  caused 
by  a  hole  in  a  platform  erected  near  the 
tracks,  and  used  by  passengers  going  to 
and  from  an  hotel  for  meals,  plaintifT 
testified  that  there  were  no  lights  ex- 
cept from  the  hotel  and  car  windows, 
and  that  he  did  not  see  the  hole  until  he 
stepped  into  it,  though  he  might  have 
done  so  had  he  looked  for  it.  The  testi- 
mony of  defendant's  witnesses  was  vague. 
They  testified  thai  plaintiff  might  have 
seen  the  hole  had  he  "looked  carefully." 
Held,  that  plaintiff  was  not  negligent. 
Watson  ]■.  Oxanna  Land  Co.,  92  Ala.  320, 
8  So.  770, 

§  S18  (8)  Leaving  PremiseB  by  Improper 
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pany  to  recover  for  personal  injuries,  it 
appeared  that  plaintiff  arrived  at  defend- 
ant's L'nion  Depot  on  one  of  its  trains, 
and,  desiring  to  find  a  certain  building, 
made  inquiry  of  a  stranger,  who  pointed 
in   the  direction  of  the   steep  bank  of  a 


river,  about  fifty  yards  from  the  depot, 
and  at  the  further  end  of  the  platform. 
Ihe  platform  was  well  lighted,  extend- 
ing from  the  depot  to  the  river,  but  a 
house  intervened  between  where  plain- 
tiflf  went  and  the  lights  on  the  platform. 
PlaintifT  fell  down  the  blufl  in  the  dark. 
Held,  that  plaintiff  was  guilty  of  con- 
tributory negligence.  Montgomery  &  E. 
Ry.  Co.  V.  Thompson,  77  Ala.  448. 

§  918  (S)  CrouiiiE  Other  Tracks. 

See  post,  "Crossing  Tracks  after 
Alighting  from    Car,"   §  230    (10). 

PaMins  Around  Car— Failure  to  Look 
and  Listen.— A  carrier  owes  a  duty  to 
passengers  alighting  at  a  regular  station 
that  while  making  their  egress  they  be 
not  Struck  by  other  cars,  and,  though  a 
passenger  must  exercise  care  for  his 
safety,  he  may  assume  that  the  tracks 
between  the  alighting  place  and  the  sta- 
tion will  be  kept  safe  while  he  is  cross- 
ing; and  hence  the  mere  fact  that  lie 
fails  to  look  and  listen  for  approaching 
cars  before  attempting  to  cross  will  not 
as  a  matter  of  law  constitute  contribu- 
tory negligence,  preventing  a  recovery  if 
he  is  struck  by  such  a  car.  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Landrum,  153 
Ala.  192,  45  So.  198,  cited  in  note  in  21  L. 
R.   A.,   N.    S.,   BBS. 

But  see  Birmingham  R.,  etc.,  Co.  v. 
Oldham.  141  Ala.  195,  37  So.  452,  where  it 
was  held  that  where  plaintiff,  upon  alight- 
ing from  a  street  car  at  a  street  crossing, 
passed  around  behind  it,  and  upon  a  par- 
allel track,  without  looking  to  see  whether 
there  was  a  car  approaching  thereon,  and 
was  struck  and  injured  by  a  car  going 
in  the  opposite  direction,  the  question  of 
his  contributory  negligence  Is  not  af- 
fected by  the  fact  that  the  rules  of  the 
company  required  the  car  to  stop  on 
meeting  another,  which  had  stopped  to 
take  on  or  discharge  passengers,  and  also 
to  sound  the  bell  at  crossings,  which  was 
not  done;  it  not  appearing  that  such 
rules    were    customarily   observed. 

Crawling  between  Freight  Cars. — .\ 
man,  on  getting  off  a  passenger  train  at  a 
small  station,  attempted  to  crawl  be- 
tween two  cars  of  a  long  freight  train 
standing  on  a  side  track,  and  was  killed 
by  the  starting  of  the  train  without 
proper  signals.     Held,   that  his  adminis- 
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tratrix  could  not  recover  of  the  company 
for  the  killing.  Memphis  &  C.  R.  Co.  v. 
Copeland,  61  Ala.  376. 

§  S19.  Disobedience  of  Rules  of  Carrier. 

See  ante.  "Rules  of  Carrier,"  §  167. 

Reasonableness. — A  rule  of  a  street- 
car company  that  passengers  must  not 
leave  its  cars  while  they  are  in  motion 
is  3  reasonable  one.  Armstrong  v.  Mont- 
gomery St.  Ry.  Co.,  123  Ala.  833.  26  So. 
349. 

Knowledge  of  Passenger. — A  passen- 
ger can  not  be  charged  with  negligence 
in  violating  a  rule  of  the  carrier,  unless 
he  knew  the  rule.  Armstrong  v.  Mont- 
gomery St.  Ry.  Co.,  123  Ala.  233,  26  So. 
349;  Birmingham  R.,  etc..  Co.  v.  Girod. 
164  Ala.  10,  51  So.  242. 

Standing  on  Platform.— A  regulation 
of  a  railroad  company  forbidding  paS' 
sengers  to  stand  on  the  platform  while 
the  car  is  in  motion  is  reasonable  and 
proper,  and  a  passenger  who  violates  thi 
rule  with  knowledge  of  it  does  so  at  hi; 
peril.  McCauley  v.  Tennessee  Coal,  Iroi 
&  Railroad  Co.,  93  Ala.  356,  9  So.  611, 
following  Alabama  G.  S.  R.  Co.  v.  Hawk, 
73  Ala.  113.  cited  in  note  in  21  L.  R.  A. 

N.  S.,  mi. 

§  MO.  Acta  by  Permission  or  Direction 
of  Carrier's   EmpIoyeeB. 

See  post,  "Acts  by  Permission  or  Di- 
rection of  Carrier's  Employees,"  §  230  (11). 

A  passenger  on  a  street  car  has  a  right 
to  rely  upon  the  assurance  of  safety  im- 
plied from  an  invitation  to  alight  from 
the  car  at  a  point  where  it  was  stopped 
after  the  passenger  had  signified  his  de- 
sire to  alight.  Mobile  Light  &  R,  Co.  v. 
Walsh.  146  Ala.  295,  40  So.  560. 

Defendant's  train,  instead  of  coming  lo 
a  full  stop  at  a  station,  as  it  should  have 
done,  merely  slackened  its  speed  to  the 
rate  of  two  miles  an  hour,  and  the  con- 
ductor cried,  "All  aboard,"  whereupon 
plaintiff  altcmpted  to  board  the  train. 
While  plaintiff  was  in  such  a  position  that 
a  sudden  and  unexpected  increase  of 
speed  would  place  him  in  great  danger. 
the  conductor,  with  full  knowledge  of 
plaintiff's  position,  caused  the  train  to 
suddenly  start  forward,  whereby  plaintiff 
was  injured.  Held,  that  plaintiff  could 
recover   for  his   injuries,   though   his  neg-l 

2  Ala  Dig— 51 


:]ERs  801 

ligence  contributed  to  the  accident,  since 
the  actions  of  defendant  invited  him  into 
the  danger.  Montgomery  &  E.  Ry,  Co, 
V.  Stewart,  91  Ala.  431,  8  So.  708,  cited  in 
note  in  21  L.  R.  A.  3S8. 

Obvious  Danger. — Where,  an  adult  pas- 
senger leaves  a  moving  t^ain,  under  the 
advice  or  direction  of  the  conductor,  he 
can  not  recover  for  injuries  received  as 
a  result  where  such  advice  or  direction 
is  so  opposed  to  common  prudence  as 
to  make  it  an  obvious  act  of  recklessness 
or  folly.  South  &  N.  A.  R.  Co.  v.  Schau- 
fler,  75  Ala.  136.  cited  in  note  in  21  L.  R. 
A.  362. 

Whether  or  not  it  is  negligence  in  a 
passenger  to  step  off  a  moving  train  at 
the  invitation  of  the  conductor  depends 
upon  the  further  inquiry  as  to  whether 
or  not  the  train  was  going  at  such  speed 
as  to  render  the  attempt  obviously  hazard- 
ous. Highland  Ave.,  etc.,  R  Co,  v.  Winn, 
93  Ala.  306,  9  So.  609,  cited  in  note  in 
38  L.  R.  A.  790. 

§  SSI.  Negligence  as  to  Incidental  Dan- 
Remaining  in  Unhealed  Car. — A  passen- 
ger can  not  recover  foi  illness  caused  by 
failure  to  heat  the  coach,  if  his  contribu- 
tory negligence  proximately  caused  the 
injury,  and  the  passenger's  failure  to  pro- 
tect himself  from  unnecessary  cold  or  pro- 
vide sufficient  clothing  may  or  may  not 
be  contributory  negligence  according  to 
the  circumstances.  Southern  Ry.  Co.  v. 
Harrington.  166  Ala.  630.  52  So.  57,  cited 
in  note  in  26  L.  R.  A.,  N.  S.,  1059.  See 
post,  "Pleading,"  §  226. 

Since  a  postal  clerk  is  required  b7  act 
of  congress  to  remain  in  the  mail  car 
while  on  duty,  he  is  not  prima  facie  guilty 
of  contributory  negligence  precluding  re- 
covery for  illness  by  remaining  in  the  car 
knowing  that  it  is  so  insufficiently  heated 
as  to  be  uncomfortable.  Southern  R.  Co. 
V.  Harrington,  166  Ala.  630,  52  So.  57, 
cited  in  note  in  26  L.  R.  A.,  N.  S.,  1059. 

§  322.  Acts  in  Emergencies. 

See  post,  "Proximate  Cause  of  Injury," 
233;  "Acts  in  Emergencies."  §  230  (12). 
Apparent   Danger. — "As    said   by   Chief 
Justice   Black  in   Railroad  Co.  v.  Aspell, 
23  Pa.  147.  62  Am.  Dec.  323:     'If,  there- 
fore, a  person  should  leap  from  the  car 
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l)n>l*T  lh>:  inHuttir.r  of  a  wtn-groaadei 
Uitr  thai  a  fatal  cjllition  i*  about  to 
take  [flac^,  hi*  claim  againit  the  cornpany 
fifT  llic  iiijurr  he  may  (uffer  will  be 
K'""!  a*  if  th«  (arnc  mUchicf  had  b<en 
d'frie  b/  the  atfifrcherdcd  colliiion  ittelf. 
Ihi*  (I'lttririe  i«  fully  recognized  in  thl* 
•iMi'.  Oiiiral,  eic,  K.  Co,  v.  Forfh. 
IZil  Ata.  lUU,  27  Ko.  lOoei  1  Shear.  &  R. 
Si-H:  I  A4;  T  Am.  &  Knff,  F.nc.  1 
aiitf,  4m."  S.-!ma  St.,  etc.,  R.  Co.  v.  Owen, 
i:ix  Ala.  *2i),  -At  So.  OOH,  Ml. 

Wlirre  a  painenicer  wat  injured  wh'tli 
ai  trill  iilitiK  to  Irave  a  moving  itreet  ca: 
wliii'li    apparently    wa*    about    to    collide 
will)  a  locomotive,  the  fact  that  the  dai 
Iter  waa  only  apparent  did  not  make  hi 
action  in  leavinic  the  car  amount  to  coi 
Iribuiory    nr|{l)Kfnce,      Selma    Street    8c 
Kiiburban  Ky.  Co.  v.  Owen,  132  Ala.  420, 
81  So.  auN. 

A  romitlaint  in  an  action  (or  InjuHi 
■llrKrd  that,  )uit  el  defendant'i  strei 
rar  on  which  plaintiR  wai  a  passenger 
went  onlo  a  ruilroad  crixning,  the  driver 
turned  to  plainliff  and  exclaimed.  "11k 
train  ii  riiclit  on  uil"  whereupon  plain 
llir  liiiikeit  and  law  an  enRine  coining  a 
a  high  rate  o[  ipcrd,  and,  it  appearing 
thnt  a  ciilll»ion  wa*  imminent,  shi 
tniiptrd  lo  Jump  off,  and  wai  injured  by 
(nlllntf.  There  wai  In  fact  no  collision. 
ilrld,  that  the  complaint  made  a  sufficient 
cunr  til  Hppnrent  neceaiity  for  plaintiff  to 
Iruve  the  moving  car.  Kelma  Street  8c 
Siiburlian  Hy.  Co.  f.  Owen.  IDS  Ala.  420, 
HI   So,   aOH. 

.\  paiiengrr  whi>  wai  Injured  by  jump- 
liiH  from  a  mnviiiti  ilrrel  car  which  was 
hI'huI  In  be  run  ever  by  a  locomotive  was 
uniler  no  duty  to  notify  the  driver  that 
ihr  wiihcd  to  aliRht.  Selma  Street  & 
Snbnrl.nH  Ry.  (.\>,  v.  Owen,  133  Ala.  420. 
;m  ifo.  auo. 

Car*  Rtquin4  o(  Putanfar.— In  an 
ml  »n  for  injiirie*  received  by  a  pas- 
si-iiyrr  while  allentpting  to  leave  a  mov- 
iiit:  itirrrt  car  which  apparently  was  about 
lt<  cidlide  with  a  locomotive,  the  refusal 
1»  tiive  ait  iii'ilrui-tioi)  that  if  plaintiff 
ftviod  ci'nUary  to  the  way  an  ordinarily 
t'lMilnii  i>i-is»ii  wotd<t  have  acted,  and 
this  Cv'iubici  ciiniribiitcd  to  the  injury. 
she  Codlil  n.>t  recover,  wa*  error,  where 
ihi^  «tib<rct  v>f  «uch  ii)$iTUCtii,>n  was  not 
c\>\eiril   l\v    any   other   instructiOB   in   the 
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case.     Sclma  Street  &  Snbttrlmi  Ry.  Co. 
V.  Otren,  132  Ala.  4S0,  31  So.  S»a,  cited 
in  note  in  30  L.  R.  A..  X.  S.,  Tli. 
I  tSS.  ProKiniHt  Cmmc  of  Injaiy. 

See  poai,  "Question*  for  JnfT."  i  ^30. 

Ridtoc  on  PlstfoniL — Id  an  actkm  lor 
injuries  to  a  pasacnger,  some  witnesses 
testified  that,  when  the  street  car  had 
slowed  up  nearly  to  a  standslill,  the  pas- 
senger attempted  to  alight,  and  by  a 
sudden  jerk  of  the  car  was  thrown  down. 
Other  witnesses  testified  that  the  passen- 
ger was  thrown  from  the  platform  after 
the  car  had  started,  and  while  it  was 
going  six  or  eight  miles  an  hour.  It  was 
admitted  that  the  passenger  was  negli- 
gently riding  on  the  steps  or  platform  in 
violation  of  the  rules.  Held,  that  a 
charge  that  such  negligence,  alone,  would 
not  defeat  a  recovery,  unless  it  proxi- 
mately contributed  to  the  injury,  was 
proper.  Birmingham  Railway  &  Electric 
Co.  V.   James,   121   Ala.   120,  25  So.  847. 

Where  a  train,  which  was  slowing  up 
as  it  neared  a  street  crossing,  suddenly, 
with  a  jerk,  increased  its  speed,  so  as  to 
*hrow  off  a  passenger  attempting  to 
alight  at  such  street,  who  had  gone  on 
the  platform  steps  preparatory  to  alight- 
ing, the  passenger's  want  of  ordinary 
care  in  standing  on  such  steps  does  not 
bar  his  recovery,  if  it  did  not  contribute 
to  the  accident.  Walkins  v.  Birmingham 
Railway  &  Electric  Co.,  24  So,  392, 
130  Ala.  147,  43  L.  R.  A.  2B7. 

Where  a  person  who  has  been  riding 
on  the  platform  of  a  railroad  car,  in  vio- 
lation of  the  company's  rule,  is  injured 
by  the  backing  of  the  car  after  he  has 
)ff,  there  is  no  such  causal  con- 
nection between  his  violation  of  such 
ule  and  the  injury  suffered  as  will  pre- 
lude him  from  bringing  an  action  against 
the  railroad  company  for  negligencc- 
Gadsden  &  A.  U.  Ry.  Co.  v.  Cansler.  97 

.\la.    23S.    13    Sa    439,    following   Western 

Railway  r.  Untch,  97  Ala.  194,  11  So.  !H. 
ited  in  note  in  37  L.  R.  A.,  N.  S,  2«. 

Acts  in  EmertcncT^-Where  the  »t^ 
^ence  of  a  street  car  driver  in  4iir:=g 
a  railroad  crossing  without  step- 
ping to  look  for  trains  seemed  aboot  to 
result  in  a  collision,  and  a  passcn^r,  ^ 
endeavoring  to  escape  from  the  ear.  *as 
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injured  by  a  fall,  the  driver's  negli^nce 
waa  the  proximate  cause  of  the  injury. 
Selma  Street  &  Suburban  Ry.  Co.  v. 
Ovwn,  31  So.  598,  13S  Ala.  430. 
§  IM.  WUUnl  Injury  by  Carrier's  Ein- 
ployeea. 

See  post,  "Willful  Injury  by  Carrier's 
Employees,"    g    330    (13). 

In  a  passenger's  action  for  injuries, 
contributory  negligence  and  assumption 
of  risk  were  not  defenses  to  the  counts 
which  alleged  that  the  injuries  were  due 
to  the  wantonness  of  the  company's  serv- 
ants or  agents.  Carlisle  v.  Central,  etc., 
R.  Co.  (Ala.),  62  So.  759;  Birmingham  R.. 
etc.,  Co.  V.  Jung,  161  Ala.  461,  49  So.  434, 
436. 
§  SSS.  Contributory  Negligence  m  Ground 

of  Defense. 
§  SSB.  Pleading. 

Nccesuty  of  Pleading — Unheated  Car 
— InauScient  Clothing. — In  an  action  by 
a  railroad  mail  clerk  for  damages  by  iU- 
ness  because  of  a  railroad  company's 
failure  to  heat  the  mail  car  in  which  plain- 
tiff worked,  defendant  could  not  rely  on 
plaintiff's  contributory  negligence  in  wear- 
ing insufficient  clothing  unless  it  was 
pleaded.  Southern  Ry.  Co.  v.  Harrington, 
5S  So.  57,  166  Ala.  630. 

Necessity  of  Denying  Negligence. — An 
electric  railway  company's  plea  of  con- 
tributory negligence  to  a  passenger's  com- 
plaint for  injury  was  not  bad  for  falling 
to  deny  the  negligence  charged  by  him. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 
Yates,  53  So.  915,  169  Ala.  381. 

Sufficiency  of  Plea — In  General — In  an 
action  for  injuries  to  a  passenger  while 
attempting  to  board  a  street  car,  a  plea 
of  contributory  negligence,  which  fails  to 
set  out  the  constituents  of  the  con- 
tributory negligence,  is  insufficient.  Birm- 
ingham R.,  etc.,  Co.  V.  Selhorst,  165  Ala. 
475,  51  So.  368. 

Same— Awaiting  Transportatio  n— 
Standing  Near  Track. — Where  a  complaint 
against  a  railroad  company  alleged  that 
plaintiff's  intestate  went  to  a  regular  sta- 
tion for  receiving  and  discharging  pas- 
sengers, and  while  standing  on  the  plat- 
form, waiting  for  a  train,  he  was  struck 
by  a  projection  from  a  passing  freight 
train,  knocked  under  the  train,  and  killed. 
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a  plea  that  he  was  guilty  of  negligence 
contributing  proximately  to  his  tnjnrr, 
in  that  he  negligently  took  a  position  too 
near  to  the  passing  train,  is  no  answer 
to  the  complaint,  as  it  does  not  negative 
the  fact  that  he  was  standing  on  the  plat- 
form, where  defendant's  servants  were 
accustomed  to  receive  and  discharge  pas- 
sengers, or  charge  him  with  knowledge  of 
the  projection.  Metcalf  *.  St.  Louis,  etc., 
R.  Co.,  156  Ala.  340,  i1  So.  158. 

Same — Negligence  in  Boarding  Car, — 
A  plea  setting  up  contributory  negligence, 
for  that  "plaintiff  negligently  boarded 
or  negligently  attempted  to  board  said 
car,"  is  demurrable  as  too  general,  be- 
cause not  setting  out  the  manner  in  which 
he  boarded  or  attempted  to  board  it 
Birmingham  Ry.,  Light  &  Power  Co.  t> 
Lee,  45  So.  392,  153  Ala.  79. 

Same — Standing  in  Car.— In  a  street 
car  passenger's  action  for  injuries,  al- 
leged to  have  been  caused  by  a  violent 
jerk  as  she  was  preparing  to  alight,  pleas, 
alleging  that  while  she  was  going  from 
her  seat  to  the  door  of  the  car,  the  car  was 
in  motion,  that  it  was  her  duty  to  exercise 
reasonable  care  to  support  herself,  but  that 
she  negligently  failed  to  exercise  such 
care,  and  that  while  standing  in  the  aisle, 
or  on  the  platform,  while  the  car  was  in 
motion,  she  negligently  failed  to  support 
and  maintain  herself  in  a  standing  posi- 
tion, were  insufficient,  since  they  were 
susceptible  of  the  construction  that  she 
failed  to  make  use  of  the  external  sup- 
ports afforded,  but  failed  to  show  facts, 
such  as  age  or  physical  infirmity,  requir- 
ing such  precautions.  Birmingham  R., 
etc.,  Co.  V.  Gonialei  (Ala.),  61  So.  80. 

8ame~Riding  on  Platform — Rnle»— 
Notice. — A  plea  of  contributory  negligence 
of  a  passenger,  injured  in  alighting  from 
an  electric  car,  which  alleges  that  she 
was  guilty  of  negligence  proximately  con- 
tributing to  her  injuries,  in  that  she  rode 
on  the  platform  in  violation  of  a  rule 
published  in  the  car  in  such  a  way  that 
she  could  have  seen  it,  is  insufficient  as 
failing  to  show  notice  of  the  rule  and 
causal  connection  between  its  violation 
and  the  injury.  Birmingham  Ry.,  Light 
St  Power  Co.  v.  Girod,  81  So.  242,  164 
Ala.  10. 

Sam^Negligence  in  Alighting. — In  an 
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action  against  a  street  railway  company 
for  injuries  received  by  a  passenger  on 
alighting  from  a  car,  a  plea  attempting 
to  set  up  contributory  negligence  by  al- 
leging that  when  the  car  stopped  the  lights 
from  the  car  shone  for  ten  or  twelve  feet 
on  either  side  of  the  track,  and  that  the 
plaintiff  could  have  seen  the  alleged  lum- 
ber and  debris  before  he  stepped  thereon 
by  the  exercise  of  ordinary  and  reason- 
able care,  is  defective  in  not  alleging  that 
the  plaintiff  failed  to  exercise  ordinary 
and  reasonable  care,  or  that  he  saw  the 
lumber.     Montgomery  St.  Ry.  v.  Mason, 

32    So.    261,    133    Ala.    S08. 

A  plea,  in  an  action  against  a  railway 
company  for  (he  death  of  a  passenger, 
which  alleges  that  decedent  was  guilty 
of  contributory  negligence,  in  that  he 
alighted  from  a  moving  train  in  the  night- 
time without  requesting  the  train  to  stop, 
is  bad,  because  requiring  the  jury  to  find 
that  decedent  was  guilty  of  contributory 
negligence  in  alighting  while  the  train 
was  in  the  slightest  motion,  though  the 
motion  was  such  as  to  involve  the  risk  a 
man  of  ordinary  prudence  would  lake  un- 
der the  circumstances.  Kansas  City,  M. 
&  B.  R.  Co.  V.  Matthews,  39  So.  297, 
112  Ala.  898. 

The  plea,  in  an  action  for  injury  to  a 
passenger  from  the  sudden  starting  of 
the  train  while  she  was  on  the  car  plat- 
form, preparatory  to  alighting,  alleging 
that  in  the  nighttime  plainlifl  had  gone 
on  the  steps  of  the  car  while  it  was  going 
too  rapidly  for  a  woman  to  attempt  to 
alight,  that  she  had  nothing  in  her  hand, 
and  could  easily  have  held  the  railing  of 
the  car,  and,  had  she  done  so,  the  sudden 
starting  of  the  car  without  warning  would 
not  have  thrown  her  off,  is  good.  South- 
ern Ry,  Co.  V.  Hundley,  44  So.  1B5,  151 
Ala.  378,  cited  in  note  in  31  L.  R.  A., 
N.  S.,  721. 

fn  an  action  for  injuries  to  a  passenger 
while  alighting  from  one  of  defendant's 
cars,  defendant  pleaded  that  plaintiff  was 
herself  guilty  of  contributory  negligence 
in  that  she  negligently  attempted  to  alight 
from  the  car  while  it  was  moving  at  a 
rate  of  speed  exceeding  five  miles  per 
hour,  with  her  hands  incumbered  with 
bundles,  and  that  she  was  injured  in 
such  attempt,  and  would  not  have  been 
injured  had  she  used  one  of  her  hands 


as  any  reasonably  prudent  person  would 
have  done,  and  also  in  that  she  negligently 
attempted  to  alight  without  using  her 
hands  as  she  might  have  done  and  thrtcby 
avoided  the  injury,  and  as  any  reasonably 
prudent  person  would  have  done,  and  in 
negligently  attempting  to  alight  from  the 
car  while  it  was  moving.  Held,  that 
both  of  such  pleas  disclosed  facts  to  which 
the  law  attached  the  conclusion  that  plain- 
tiff was  guilty  of  negligence  proximately 
contributory  to  her  injury,  and  were  not 
demurrable.  Birmingham  R.,  etc.,  Co.  v. 
Mindler,  3  AJa.  App.  444,  57  So.  113. 

It  not  being  necessarily  negligence  for 
a  passenger  to  alight  from  a  moving  car, 
even  by  stepping  in  the  opposite  direction 
to  the  movement  of  the  car,  a  plea  of 
contributory  negligence  in  so  doing,  which 
does  not  show  the  speed  of  the  car,  is 
insufficient.  Birmingham  Ry.,  Light  & 
Power  Co.  V.  Dickerson,  *S  So.  659,  154 
Ala.  533,  cited  in  note  in  30  L.  R.  A.,  N. 
S.,  271,  372. 

Same  Willful  Injury. — Where  a  count 
in  a  complaint  in  an  action  for  injuries 
to  a  passenger  charged  simple  negligence, 
it  was  error  to  sustain  demurrers  to  pleas 
setting  up  contributory  negligence  as  an 
answer  to  the  count,  on  the  ground  that 
the  pleas  were  interposed  to  a  count  for 
willfulness  or  wantonness.  Birmingham 
R.,  etc.,  Co.  V.  Wright,  153  Ala.  99,  44  So. 

1037. 

Issues  Provable. — Where  a  complaint 
claimed  that  plaintiff's  intestate  was  kilted 
by  being  struck  by  a  projection  from  a 
passing  freight  train  while  he  was  stand- 
ing on  a  platform,  waiting  for  a  passenger 
train,  contributory  negligence  in  attempt- 
ing to  get  onto  the  freight  train  was 
provable  under  the  plea  of  the  general 
issue.     Metcalf  v.  St.  Louis,  etc.,  R.  Co., 

156  Ala.  240,  47  So.  1S8. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  resulting  from 
stepping  from  a  passenger  coach  onto  a 
defective  footstool,  where  the  defendant 
averred  that  plaintiff  negligently  stepped 
on  the  stool  after  discovering  its  condi- 
tion, evidence  that  plaintiff  did  not  dis- 
cover the  condition  of  the  stool  in  time 
to  avoid  stepping  on  it  was  relevant  on 
the  issue  of  contributory  negligence. 
Atlanta  &  B.  Air  Line  Ry.  v.  Wheeler,  46 
So.  262,  154  Ala.  530. 
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§  SS7.  -^^  Presumptioiu  and  Burden  of 
Proof. 

Riding  on  Platform.— That  a  street 
passenger  was  riding  on  the  platform 
when  injured  in  a  collision  raises  a  pre- 
sumption of  contributory  negligence,  so 
as  to  require  him  to  show  in  an  action 
for  resulting  injuries  that  his  position 
there  did  not  contribute  to  his  injury. 
Alabama  City,  G.  &  A.  Ry,  Co.  v.  Vcntrcss, 
94  So.  633,  171  Ala.  3BS. 

Knowledge  of  Ordinance— Place  of 
Stopping. — A  passenger  on  a  street  car 
which  was  moving  to  the  west  pulled  the 
bell  rope,  and  then  attempted  to  alight 
on  the  east  side  of  the  street,  where  the 
car  by  ordinance  was  prohibited  from 
stopping.  In  an  action  to  recover  for  per- 
sonal injuries,  held,  that  plaintiff  was 
presumed  to  know  the  ordinance  prohib- 
iting cars  from  stopping  until  they 
crossed  the  street.  North  Birmingham 
St.  R.  Co.  V.  Calderwood,  88  Ala.  247,  7 
So.  380. 
§  S28. AdmiBBibilitjr  of  Evidence. 

Declarations  Made  by  Persons  Leap- 
ing from  Car  to  Avoid  Injury.^The 
plaintiff  having  received  his  injuries  by 
leaping  from  the  car,  while  others  who 
remained  inside  were  not  hurt,  it  is  proper 
for  him  to  prove  that  others  besides  him- 
self did  the  same,  and  also  their  decla- 
rations at  the  time  of  Iheir  reason  for 
so  doing,  to  show  the  reasonableness  of 
his  conduct  and  to  avoid  the  charge  of 
contributory  negligence.  Mobile,  etc.,  R. 
Co.  V.  Asheraft,  48  Ala.  15. 

Decedent's  Knowledge  of  Surroundings. 
— Evidence  as  to  the  surroundings  at  the 
place  of  the  injury  and  decedent's  famil- 
iarity or  lack  of  it  therewith  held  admis- 
sible, lyouisville  &  N.  R.  Co.  v.  Dilburn 
(Ala.),  59  So.  438. 

Circumstances — Knowledge  of  Serv- 
ants— Wanton  Negligence. — Actual  knowl- 
edge by  a  carrier's  servants  of  (he  peril 
of  a  passenger,  sufficient  to  render  the 
carrier  guilty  of  wanton  negligence,  so 
as  to  excuse  contributory  negligence,  may 
be  proved  by  circumstances  from  which 
such  knowledge  is  a  legitimate  inference. 
Birmingham  Ry.,  Light  i  Power  Co.  v. 
Jung,  49  So.  434,  161  Ala.  461. 
§  M9. SufBcienC7  of  Evidence. 

Alighting    between     Stationft— Assump- 


tion of  Risk. — In  an  action  tor  injury  to  a 
street  car  passenger,  a  plea  that  she  as- 
sumed the  risk  by  voluntarily  and  know- 
ingly alighting  between  stations,  appre- 
ciating the  danger  of  doing  so,  was  un- 
supported, where  the  evidence  showed 
that  the  passenger,  with  the  conductor's 
assistance,  alighted  from  the  car  before 
she  knew  she  was  beyond  her  destina- 
tion, or  between  that  station  and  the 
next  one.  Melton  v.  Birmingham  Ry., 
Light  &  Power  Co.,  45  So.  151,  1S3 
Ala.  95. 

§  230. Questions  for  Jury. 

§  S30  (1)  In  General. 

Placing  Hand  in  Door  Jamb. — fn  an 
action  against  a  carrier  to  recover  for  in- 
juries to  plaintiff's  hand  by  having  the  car 
door  shut  on  it  by  the  conductor,  it  is  a 
question  for  the  jury  whether  plaintiff, 
in  placing  his  hand  on  the  door  jamb, 
was  guilty  of  contributory  negligence. 
Louisville,  etc.,  R.  Co.  v.  Mulder,  149  Ala. 

676,  42   So.   742. 

Carrying  Past  Destination — Failure  to 
Notifjr  Conductor.^ — In  an  action  against 
a  carrier  for  carrying  plaintiff  beyond  a 
flag  station,  her  destination,  whether 
plaintiff  was  negligent  in  not  informing 
the  conductor  or  flagman  that  she  wished 
to  get  off  there  was  for  the  jury.  Louis- 
ville &  N.  R.  Co.  V.  Scale,  59  So.  237,  172 
Ala.  480. 

§  230  (2)   Entering  Conveyance  in  Gen- 
eraL 

See  ante,  "Entering  Conveyance," 
§  214. 

Failure  to  Grasp  Handholds.— A  party 
who  gets  onto  the  step  of  a  street  ear 
before  grasping  the  handholds  on  the 
body  of  the  car  and  the  platform,  or  ei- 
ther of  them,  and  though,  after  being 
on  the  step,  he  catches  the  rear  platform 
handhold  with  the  hand  furthest  from  it, 
having  to  reach  across  his  body  to  do  SO 
— his  right  hand  being  incapacitated  by 
reason  of  packages  he  is  carrying—is  not 
negligent,  as  a  matter  of  law,  in  such  at- 
tempt to  board  the  car.  Birmingham  Ry. 
&  Electric  Co.  v.  Brannon,  31  So.  523,  132 
Ala.  431,  cited  in  note  in  30  L.  R  .A.,  N. 
S.,  279,  277. 
§  230  (3)  Boarding  Moving  Conveyance. 

See     ante,     "Boarding     Moving     Car," 
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I  314  (3);  poll,  "Alighting  from  Moving 
Convcy»ncc,"  |  230  (»). 

"It  can  not  he  affirmed  is  a  univerfal 
propoiition  of  Uw  that  it  ii  negligence 
|icr  le  for  m  person  to  attempt  to  board 
a  moving  train.  The  age  and  physical 
condition  of  the  person  making  the  at- 
tempt, (he  rate  of  speed  of  the  train,  the 
nature  of  the  car  and  of  the  place,  and  all 
the  attendant  facts  and  circumstances 
niter  into  the  questinn;  and  while  any 
one  of  these  facts  might  possibly  be  suf- 
ficient to  justify  the  conclusion  of  negli- 
Hrnce  as  matter  of  law,  ordinarily  it  is  a 
iliiesljon  for  the  jury,  the  teat  being 
whether  a  person  of  ordinary  care  and 
prudence  would,  under  similar  circum- 
itancei  have  made  the  attempt.  Mont- 
gomery, etc.  R.  Co.  V.  Stewart,  61  Ala. 
4ai,  a  So.  70S."  North  Birmingham  St. 
K.  Co.  V,  IJddicoat,  99  Ala,  54S,  13  So.  IB, 
Bi>;  nirmlngham  R„  etc..  Co.  v.  Jung,  161 
Ala.  4<tl,  41)  So.  4:u,  cited  in  note  in  88 
I..  R,  A.,  N.  S.,  788.  30  L.  R.  A.,  N.  S.. 
ITl. 

It  Is  not  necessarily  negligent  to  attempt 
to  mount  a  ilowly  moving  street  car. 
llirmiiigham  Ry„  Light  &  Power  Co.  v. 
I.ee,  40  So.  SOB,  1S3  Ala.  79;  Birmingham 
Klectric  Ry.  Co.  v.  Clay.  108  Ala.  833, 
It)  So,  309;  Birmingham  R.,  etc..  Co.  v. 
Hmnnon,  133  Ala.  431,  31  So.  S83,  cited 
In  note  in  30  I..  R.  A..  N.  S.,  8TS,  877. 
See  note  in  ao  L.  R.  A..  N.  S..  887,  871, 
8T.V 

S  »M  <«)   Conduct  WfaUfl  In  Tnnalt  tn 
OantnL 

See.  ante,  "In  Transit,"  %  815. 

PalUnt  to  Tak*  Srat.— Where  an  injur>- 
to  a  street  ear  passenger  was  alleged 
lo  have  resulted  from  defendant's  negli- 
Ki'Dce  iu  stArtitig  the  car  with  a  sudden 
aitU  unusual  jerk.  plaintitT  was  not  guilty 
oi  ci.>ntrihuti>ry  neslifience  as  >  matter  oi 
law  in  f.iilin);  to  take  her  seat  bel\> 
cjr  surtrd.  ihoujih  she  had  time  to  do  so 
aiul  there  wcr*  vAtJUt  seat*.  Cutclitf  r. 
lliTHii.i^ihjini   Ry,.   l.i^iht  &   Power  Co.,  41 


,  l»? 


Al». 


Ridiiti  OB  Engine — ^WilUal  InjvT. — 
Where  nbtuiitT  left  his  jilace  on  the  car 
where  It  Yi*s  cu*tou',jry  i,ir  persons  hjv- 
iiiS   (vjsse*   to   f\iv.   auvt.  at   the   rfijiiest 

Wi*  at  work  v-lejii-.ii-)!  the  hea>n:,.;ht  when 


the  injury  was  received,  it  was  for  the 
jury  to  lay  whether  plaintiff's  negligence 
proximately  contributed  to  his  injury,  and 
whether,  if  it  did,  his  negligence  was 
overcome  by  the  wanton  negligence  of 
defendant's  servants;  and  a  charge  which 
ignores  the  inquiry  whether  plaintiff's 
contributory  negligence  was  overcome 
was  properly  refused.  Brown  v.  Scarboro, 
97  Ala.  31S,  13  So.  889. 

S  SW  <6)  Riding  on  PUtform. 

See  ante,  "Riding  on  Platform,"  § 
B18  (a). 

Plaintif!  was  riding  on  the  front  plat- 
form of  a  street  car,  and,  while  passing 
around  a  curve,  was  thrown  from  the  car. 
He  testified  that  the  rear  platform  was 
crowded,  and  he  had  to  get  on  the  front; 
that  he  had  to  stay  there  because  the  car 
seemed  full.  There  was  evidence  for  de- 
fendant that  there  was  ample  room  to 
stand  inside  the  car.  Held,  that  an  in- 
struction was  proper  which  authorized 
the  jury  to  find  plaintiff  free  from  neg- 
ligence in  riding  on  the  front  platforrn 
if  there  was  a  reasonable  necessity,  real 
or  apparent,  for  his  doing  so.  Highland 
Ave.  &  B.  R.  Co.  v.  Donovan,  M  Ala, 
899,  10  So.  139,  cited  in  note  in  12  L.  R. 
A.,  N.  S.,  831,  833,  84  L.  R.  A.  710. 

Whether  a  passenger,  injured  by  being 
thrown  from  the  platform  by  a  lurch  of 
the  train,  was  negligent  in  being  on  the 
platform,  held  under  the  evidence  for  the 
jury.  Central  of  Georgia  Ry.  Co,  «. 
Brown,  51  So.  565,  165  Ala.  493. 

A  passenger,  whose  hand  was  injnrrd 
by  having  the  car  door  shut  on  it.  b  not 
as  a  matter  of  law  guilty  of  contribuiory 
negligence  in  disobeying  a  notice  forbid- 
ding passengers  to  stand  on  the  platfom. 
where  the  train  was  not  in  motion  and 
he  was  in  the  act  of  entering  the  car  after 
.  being  stopped  on  the  platform  by  t^ 
conductor.  Louisville,  etc,  R,  Co.  r.  11=^ 
der,  149  .\la.  67fi,  48  So.  748. 

H~here  a  passenger  on  a  street  ex. 
which  was  so  crowded  that  he  cocI4  scc 
enter  the  car  proper,  stood  on  a  pr.-.w- 
tii>n  outside  of  the  vestibule,  and  v«s  m- 
;ured  owing  to  a  car  in  the  t«ar  of  ^a£ 
i>n  which  he  was  being  carried  r.ir^s 
up  ontv"-  the  rear  of  such  car  owi=s  K  rie 
breaking  of  a  defectrre  coapJc:*.  Ae 
questU^n  whether  plahinff  was  g«~?   -^c 


■jGoogle 


§§  230  (5)-230  (7) 


807 


contributory  negligence  which  proxi 
mately  contributed  to  his  injury  was  on 
for  the  jury.  Birmingham  Ry.,  Light  & 
Power  Co.  v.  Bynum,  38  So.  736,  139  Ala. 
3B9. 

A  charge  that  a  passenger,  riding 
the  platform  of  an  electric  car  without 
supporting  herself  with  either  hand,  is 
guilty  of  contributory  negligence,  is  prop- 
erly refused.  Birmingham  R.,  eta,  Co.  v. 
Girod,  164  Ala.  10,  91  So.  243. 
§  830  (6)  Leaving  Conveyance  in  Oen* 
«raL 

See  ante,  "Leaving  Conveyance,"  §  2 IB. 

In  an  action  against  a  street  railroad 
company  for  injuries  to  a  passenger  who 
fell  while  alighting,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  ques- 
tion whether  the  passenger  was  guilty 
of  contributory  negligence.  Mobile  Light 
&  R.  Co.  V.  Walsh,  40  So.  65»,  146  Ala. 

890. 

Stepping  on  Defective  PootstooL — In 
an  action  against  a  railroad  company  for 
personal  injuries  received  in  stepping 
from  a  passenger  coach  onto  a 
defective  footstool,  the  question  whether 
plaintiff  was  negligent  in  stepping  on  the 
stool  as  she  did,  and  whether  it  was  the 
proximate  cause  of  the  injury  was  for  the 
jury.  Atlanta  &  B.  Air  Line  Ry.  v. 
Wheeler,  46  So.  362,  154  Ala.  530. 

Alighting  Backwards. — A  passenger, 
alighting  from  a  car  which  had  stopped, 
is  not  negligent  as  a  matter  of  law  be- 
cause she  attempts  to  alight  with  her  back 
in  the  direction  in  which  the  car  was  go- 
ing; she  having  the  right  to  assume  that 
the  car  would  remain  stationary  until  she 
had  alighted.  Birmingham  Ry.,  Light  & 
Power  Co.  v.  Handy  (Ala.),  39  So.  817. 
§  S30  (7)  Preparing  to  Leave  Conveyance 
before  It  Stops. 

See  ante,  "Preparing  to  Leave  Convey- 
ance before  It  Stops,"  g  218  (2). 

It  is  not  negligent  in  law  for  a  passen- 
ger to  take,  with  ordinary  care,  a  posi- 
tion on  the  steps  of  a  car  preparatory 
to  alight,  nor  for  him  to  attempt  to  alight 
from  a  train  moving  so  slowly,  that  it 
would  not  appear  dangerous  to  do  so,  to  a 
man  of  ordinary  prudence.  The  question 
of  negligence  vel  non  should  be  submitted 
to  the  jury.  Birmingham  R„  etc.,  Co.  *. 
James,  121  Ala.  120,  25  So.  847,  851;  Wat- 


kins  V.  Birmingham  R.,  etc.,  Co.,  120  Ala. 
147,  24  So.  362,  cited  in  note  in  21  L.  R. 
A.,  N.  S.,  716. 

Whether  a  passenger  was  guilty  of  neg- 
ligence in  going  upon  the  running  board 
of  the  car  preparatory  to  alighting,  while 
it  was  in  motion,  was  a  question  for  the 
jury.  Armstrong  *.  Montgomery  St.  Ry. 
Co.,  26  So.  349,  123  Ala.  233,  cited  in  note 
in  10  L.  R.  A.,  N.  S.,  356. 

For  a  passenger  to  leave  a  car  and  take 
a  position  on  the  platform  steps  prepara- 
tory to  alighting  white  the  car  is  still  in 
motion,  is  not  negligence  per  se;  a  train- 
man, just  after  announcing  the  near  ap- 
proach to  H.,  having  called,  "All  out  for 
H."  Southern  Ry.  Co.  v.  Roebuck,  31  So. 
611,  132  Ala.  412,  cited  in  note  in  21  L.  R. 
A„  N.  S.,  719. 

Ordinarily,  it  is  not  as  a  matter  of  law, 
contributory  negligence  for  a  passenger, 
when  the  street  car  is  slowing  up  to 
allow  him  to  alight,  to  go  upon  the  plat- 
form or  steps  before  the  car  has  actually 
stopped.  Birmingham  Railway  &  Elec- 
tric Co.  V.  James,  2S  So.  847,  121  Ala. 
120. 

Where  a  street  car  slows  up  to  allow 
a  passenger  to  alight,  and  he  is  injured 
by  a  sudden  jerk  thereof,  his  attempting 
to  alight  before  the  car  actually  stops 
can  not  be  held  contributory  negligence, 
as  matter  of  law,  but  it  is  for  the  jury  to 
determine,  though  the  passenger  carried 
a  small  bundle  under  one  arm  (which, 
however,  was  not  shown  to  have  incum- 
bered him),  whether  he  was  negligent 
or  not.  Birmingham  Railway  &  Electric 
Co.  V.  James,  25  So.  847,  121  Ala.  120. 

In  an  action  for  injury  to  a  passenger, 
from  the  sudden  starting  ol  the  train  while 
she  was  on  the  car  platform  preparatory 
to  alighting,  the  plea  alleged  that  in  the 
night  time  plaintiff  had  gone  on  the  steps 
of  the  car  while  it  was  going  too  rapidly 
for  a  woman  to  attempt  to  alight,  that 
she  had  nothing  in  her  hand  and  could 
easily  have  held  the  raiting  of  the  car, 
and  had  she  done  so  the  sudden  starting 
of  the  car  without  warning  would  not 
have  thrown  her  oiT.  Held,  that  the  ques- 
tion of  contributory  negligence  was  for 
the  jury.  Southern  Ry.  Co.  v.  Hundley, 
44  So.  195,  151  Ala.  378,  cited  in  note  in 
21  L.  R.  A.,  N.  S.,  721. 

Plaintiff    was    injured    while     alighting 
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from   a   train,   drawn   by   a.  dummy   which 
ran    along    certain    streets,    slopping 
crossings  for  passengers.    There  was  i 
dence    that,    as    it    approached    a    cerl 
street,  a  signal  from  a  person  taking  pas- 
sage   having    been    given,    the    train    was 
brought  nearly  to  a  stop,  and  that  there- 
upon   plaintiff,   with   her  left  hand   hold- 
ing a  bundle  and  her  right  the  hand   rail- 
ing,  descended    to   the   steps   of   the    cai 
platform   about   the   time  the   other  pas- 
senger   got    aboard,    and    as    she    reached 
the   bottom   step,   and   was   about   to   step 
from  the   train,  its  speed  was  quicker 
with  a  jerk,  whereby  she  was  thrown 
the    ground.     Plaintiff   testified    that    the 
dummy    stopped    regularly   at   the   croas 
ing.     Held,  that  the  question  of  plaintiff") 
contributory  negligence  was  for  the  jury. 
Sweet  V.  Birmingham  Ry.  St  Electric  Co., 
33  So.  886,  136  Ala.  166. 

§  S30  (S)  Alighting  from  Moving  Convey- 

See  ante,  "Alighting  from  Moving  Train 
or  Car  in  General,"  §  318   (4). 

Whether  the  plaintiff,  under  the  evi- 
dence, was  guilty  of  contributory  negli- 
gence in  alighting  from  a  moving  car,  is 
a  question  for  the  jury,  and  not  one  of 
law  for  the  court.  Birmingham  R.,  etc., 
Co.  V.  James,  121  Ala,  130,  25  So.  847; 
Watkins  v.  Birmingham  R.,  etc.,  Co.,  120 
Ala.  147,  24  So.  392.  34  L.  R.  A.  287;  Bir- 
mingham R.,  etc.,  Co.  V.  Willis,  143  Ala. 
220,  38  So.  1016;  Birmingham  R.,  etc.,  Co. 
V.  Harden,  156  Ala.  244,  47  So.  337;  Louis- 
ville, etc.  R.  Co.  V.  Dilburn  (Ala.),  59  So. 
438;  Ricketts  v.  Birmingham  St.  R,  Co.. 
8S  Ala.  600,  5  So.  353;  Hunter  v.  Louisville, 
etc.,  R.  Co.,  150  Ala.  394,  43  So.  802,  9  L. 
R.  A.,  N.  S.,  848.  See  note  in  30  L.  R. 
A..  N.  S.,  373. 

"While  there  are  some  cases  which  hold 
that  the  act  of  a  passenger  in  voluntarily 
leaving  a  car  while  it  is  in  motion  con- 
stitutes contributory  negligence,  the  bet- 
ter doctrine,  and  that  sustained  by  the 
great  weight  of  authority,  is  that  such 
conduct  on  the  part  of  the  passenger  is  not 
negligence  per  se.     There  may  be,  it  is 

the  attempt  thus  to  alight,  such  as  the 
great  speed  of  the  train,  the  age  or  in- 
firmity of  the  passenger,  or  his  being  in- 
cumbered   with    bundles   or    children,    or 


other  facts  which  render  the  attempt  so 
obviously  dangerous  that  the  court  may, 
where  the  testimony  is  undisputed,  declare 
as  a  matter  of  law  that  the  passenger's 
conduct  was  reckless  and  negligent.  But 
ordinarily  it  is  for  the  jury  to  say  whether 
he  acted  as  a  reasonably  cautious  and 
prudent  man  would  act  under  like  cir- 
cumstances." Watkins  v.  Birmingham 
R.,  etc.,  Co.,  120  Ala.  14T,  24  So.  392. 
394;  Southern  R.  Co.  v.  Morgan,  171  Ala. 
394.  54  So.  636;  Birmingham  R.,  etc.,  Co. 
V.  Girod,  164  Ala.  10,  51  So.  242,  S45; 
Montgomery,  etc.,  R.  Co.  v.  Stewart,  91 
.Ma.  421,  8  So.  708;  Central  R.,  etc.,  Co- 
V.  Miles,  88  Ala.  256,  6  So.  696;  Highland 
Ave.,  etc.,  R.  Co.  v.  Burt,  93  Ala.  B91, 
9  So.  410,  13  L.  R.  A.  95;  Birmingham 
R.,  etc.,  Co.  v.-  Lee,  153  Ala.  79,  45  So. 
292,  293.  See  note  in  21  L.  R.  A.,  N. 
S.,   716. 

tn  an  action  against  a  street  railway 
company  for  injury  to  an  alighting  pas- 
senger, an  instruction  to  find  for  defend- 
ant if  plaintiff  alighted  white  the  car  wfts 
in  motion  held  erroneous.  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Lide  (Ala.), 

58  So.   990. 

In  an  action  for  personal  injuries  to  a 
passenger,  it  appeared  that  when  the  train 
stopped  at  the  station,  which  the  con- 
ductor knew  to  be  plaintiff's  destination, 
the  latter  promptly  left  his  seat,  for  the 
purpose  of  getting  off;  but  the  train 
started  before  he  reached  the  door,  and 
was  in  motion  when  he  reached  the  plat- 
form, where  he  was  told  by  a  porter  that 
the  train  would  not  stop  longer.  He 
knew  there  was  a  bell  rope,  to  signal  the 
engineer  to  stop  the  train;  but  he  did  not 
pull  the  rope,  as  the  train  was  moving  lO 
slowly  that  he  thought  there  was  no  dan- 
ger, and,  accordingly,  descended  the  steps, 
holding  to  the  side  rail  with  his  left  hand, 
and,  stepping  off  in  the  direction  the  train 
was  moving,  sustained  the  injuries  com- 
plained of.  The  speed  of  the  train  at  the 
time  was  variously  staled  at  from  Z^  or 
3  to  4  or  5  miles  an  hour.  Held,  that  the 
question  of  plaintiff's  negligence  was  for 
the  jury.  Central  Railroad  &  Banking 
Co.  V.  Miles,  88  Ala.  253,  6  So.  696. 

In  an  action  for  the  death  of  a  raU- 
road  passenger  killed  while  alighting  froAi 
a  train  after  it  had  stopped  at  his  destina- 
tion and  was  moving  again,  held,  under 
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the  evidence,  a  question  for  the  jury 
whether  he  proceeded  with  ordinary  pru- 
dence to  reach  the  step  or  was  in  the  act 
of  stepping,  and  whethernt  was  contribu- 
tory negligence  for  him  to  attempt  to 
alight  while  the  cars  were  moving.  Dil- 
burn  V.  Louisville  &  N.  R.  Co.,  47  So.  210. 
158  Ala.  238,  cited  in  note  in  23L.  R.  A„ 

N.  S.,  742. 

Where  the  complaint,  in  an  action  for 
injuries  to  a  passenger  in  alighting  from 
a  car,  predicated  a  recovery  on  a  jerk, 
resulting  in  the  throwing  of  plaintiff 
the  ground,  charges  pretermitting  ci 
sideration  of  this  issue,  and  assuming 
that  as  matter  of  law  it  is  negligence  to 
alight  from  a  moving  car,  were  properly 
refused.  Birmingham  R.,  etc.,  Co.  v. 
Harden,  156  Ala.  244,  47  So.  3S7. 

It  is  not  negligence  in  all  cases,  as  a 
matter  of  law,  for  a  passenger  to  step  off 
a  moving  ,car  at  right  angles  therewith, 
since  the  speed  of  the  car  must  materially 
influence  the  determination  of  the  ques- 
tion. Birmingham  R.,  etc.,  Co.  v.  Harden, 
156  Ala.  244,  47  So.  337,  cited  in  note  in 
30  L.  R.  A.,  N.  S.,  271. 

A  passenger,  incumbered  with  small 
bundles,  who  steps  from  an  electric 
in  the  dark,  while  it  is  slowing  up  to  stop 
and  is  barely  moving,  is  not  guilty  of 
contributory  negligence  as  a  matter  of 
law.  Birmingham  R.,  etc.,  Co.  v.  Girod, 
164  Ala.  10,  51  So.  242. 

Whether  a  passenger,  attempting  to 
alight  from  a  train  when  in  motion  after 
he  has  been  cautioned  against  making 
the  attempt,  was  negligent,  was  for  the 
jury.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Matthews,  39  So.  207,  143  Ala.  398,  cited 
in  note  in  23  L.  R.  A.,  N.  S.,  743. 

Whether  a  passenger  was  negligent  In 
attempting  to  alight  on  his  left  loot  from 
a  train  moving  to  his  left  at  a  rate  of  one 
or  two  miles  an  hour  was  for  the  jury. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews, 
SB  So.  307,  142  Ala.  298. 

Whether  a  person  familiar  with  a  depot 
was  negligent  in  alighting  from  a  train 
in  the  nighttime,  in  a  dark  place,  when 
the  train  had  just  started  from  the  depot 
and  was  moving  at  the  rate  of  one  or 
two  miles  an  hour,  was  for  the  jury.  Kan- 
sas City,  M.  &  B.  R.  Co.  V.  Matthews, 
30  So.  207,  143  Ala.  398,  cited  in  not< 
30  L.  R.  A.,  N.  S.,  871,  372. 


§  330  (8)  Alighting  from  Conve^aiice  at 
Place  Other  than  Station  or  Platform. 

See  ante,  "Alighting  at  Place  Other 
Than  Station  or  Platform,"  §  218  (3). 

Whether  a  passenger  alighting  from  a 
freight  train  at  a  place  other  than  the 
place  where  passengers  usually  alight  from 
passenger  trains  acted  with  due  diligence 
was  for  the  jury.  Southern  Ry.  Co.  v. 
Burgess,  42  So.  35,  143  Ala.  364. 

A  passenger  on  a  freight  train  was  in- 
jured while  alighting.  The  point  where 
the  caboose  stopped  was  not  the  usual 
place  for  passengers  to  alight  from  pas- 
senger trains.  The  evidence  showed  that 
the  carrier  was  in  the  habit  of  allowing 
pasjengers  to  alight  from  freight  trains 
where  the  caboose  was  not  usually  carried 
to  the  platform  for  passengers  to  alight 
from  passenger  trains.  Held,  that  whether 
the  passenger  was  justified  in  assuming 
that  the  place  where  the  caboose  slopped 
was  the  place  where  the  carrier  expected 
that  she  would  alight  was  for  the  jury. 
Southern  R.  Co.  f.  Burgess,  143  Ala.  364, 
42  So.  35. 

If  the  conductor  of  the  street  car  was 
not  in  his  place  on  the  car,  and  the  train 
stopped  anywhere  on  the  street  in  ap- 
parent response  to  the  pulling  of  the  bell 
cord  by  plaintiff,  and  she,  believing  rea- 
sonably that  the  stop  was  made  for  the 
purpose  of  allowing  her  to  alight,  was  in- 
jured in  attempting  to  do  so,  the  ques- 
tion of  contributory  negligence  is  one  of 
fact  for  the  jury.  North  Birmingham  St. 
R.  Co.  V.  Calderwood,  89  Ala.  347,  7  So. 
360. 

§  830  (10)  Crossing  Tracks  after  Alight- 
ing from  Car. 
Sec   ante,   "Crossing   Other   Tracks,"   § 

218  (e). 

In  an  action  against  a  street  railway 
company  for  injury  to  an  alighting  pas- 
senger injured  while  crossing  a  track, 
whether  he  was  guilty  of  contributory 
negligence  held,  under  the  evidence,  a 
question  for  the  jury,  Birmingham  Ry., 
Light  &  Power  Co,  V.  Landrum,  45  So. 
198,  153  Ala.  193. 

§  S30  (11)  Acts  by  Permission  or  Direc- 
tion of  Carrier's  Employees. 
See  ante,  "Acts  by  Permission  or  Di- 
rection of  Carrier's  Employees,"  g  220. 
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It  MCfns  tr>  be  («ttk<i  bjr  the  authori- 
ttci,  that  if  the  act  adviied  to  ht  done  ii 
one,  in  the  lioing  in  which  the  daager 
iroulil  not  he  apparent  to  a  perion  of 
reaionahte  prudence,  and  the  paocnger 
acta  under  the  influence  ol  tuch  adrtce, 
Kiven  \>y  the  conductor  or  manager  in 
the  line  of  hii  ordinary  dutici,  it  become* 
the  province  of  the  jurj  to  ny  how  far 
the  plainiifT't  neKliftence  may  be  excused. 
South,  etc.,  R.  Co.  v.  Schaufler,  75  Ala. 

Whether  a  cuttomer  in  a  itore,  who 
wa»  directed  by  the  proprietor  to  take 
the  elevator,  and,  in  reiponte  to  such  di- 
rection, walked  rapidly  in  a  dim  light  to 
the  open  door  of  the  elevator  shaft,  and, 
without  ftopping  to  see  that  the  elevator 
was  not  in  place,  stepped  into  the  shaft, 
and  fell,  was  guilty  of  contributory  neg- 
tiKcnce,  wa*  a  question  for  the  jury;  and 
it  was  immaterial  (hat  he  might  have 
cended  to  the  floor  which  he  wished  to 
reach  by  a  (tairway.  Morgan  v.  Saks, 
ZH  So.  B48,  143  Ala.  13»,  cited  in  note  in 
B  L.  R.  A.,  N.  S.,  7*8,  7S6.  TUB. 

I  ISO  (It)  Acta  In  Emergenclei. 

See  ante,  "Acts  in  Emergencies,"  S  822. 

A  woman  may  be  justified  in  attempt- 
ing to  alight  from  a  dummy  street  rail- 
road train  in  motion,  where  she  is  in  fear 
of  being  pushed  off  by  the  conductor,  and 
the  question  In  such  a  case  is  for  the  jury. 
Highland  Ave.,  etc..  R.  Co.  v.  Winn,  63 
Ala.  306,  9  So.  SOS,  cited  in  note  in  SI 
L.  R.  A.  Sfll. 

I   UO   (IS)   Willful   Injurr  by  Canier*! 
EmployMt. 

See  ante,  "Willful  Injury  by  Carrier's 
Employees,"  g  B34;  "Conduct  While  in 
Transit  i"  General,"  S  230  (4). 

Evidence  in  an  action  against  a  car- 
rier for  Injuries  to  a  passenger  held  suf- 
ficient to  maiie  the  question  of  the  wan- 
ton conduct  of  defendant's  servants  ex- 
cusing contributory  negligence,  one  for 
the  jury,  Birmingham  R.,  etc.,  Co.  v. 
Jung.  161  Ala.  401,  49  So.  434. 
$  tSO  (14)  Proziinate  Cauu  of  Injury. 

See  ante,  "Proximate  Cause  of  Injury," 
!  333. 

In  an  action  against  a  street  railway 
company  for  injury  to  an  alighting  pas- 
aenger  claimed   to  have  been  caused   by 


sudden  starting  of  tbe  car,  wfanhcr  the 
injury  v^^*  caused  proximaiclj  by  the 
company"*  negligence  or  by  her  own  con- 
tributory negligence  held,  under  the  evi- 
dence, jury  questions.  Birmingham  R., 
etc,  Co.  V.  Lide  (Ala.),  58  So.  JWa 
I  SSI.  ^—  Inatnictiooa. 
f  SSI  (1)  In  GcDCraL 

In  a  passenger's  action  for  injuries,  in- 
stnirtions  held  proi>erly  refused,  becatue 
they  did  not  hypothesize  such  a-state  of 
facts  and  circumstances  ais  would  author- 
ize the  legal  conclusion  that  plaintiff  waa 
contributorily  negligent  Southern  R.  Co. 
V.  Morgan  (AU.),  5»  So.  432. 
I  SSI  <S)  Awaiting  and  fli  i  \  mg  Trans- 
portation. 

In  an  action  for  personal  injuries  re- 
ceived by  a  passenger  while  waiting  at 
a  flag  station,  held  that,  undfr  the  evi- 
dence, defendant  was  not  entitled  to  the 
general  charge  on  the  theory  of  contribu- 
tory negligence.  Louisville  &  N.  R.  Co. 
V.  Glasgow  (Ala.),  60  So.  103. 
9  SSI  (S)  CondtKt  in  Tranalt. 

Riding  on  Platform^In  a  street  car 
passenger's  action  for  injuries  in  a  col- 
lision with  a  railroad  train  at  a  crossing, 
a  requested  charge  that  if  the  jury  be- 
lieved that  plaintifl  was  negligent  in  rid- 
ing on  the  street  car  platform  and  his 
negligence  contributed  to  his  injury,  they 
must  find  for  defendant,  unless  the  injury 
was  wanton,  willful,  or  intentional,  was 
properly  refused  as  misleading;  it  being 
open  to  the  construction  that  the  jury 
must  find  for  defendant  if  plaintiff's  con- 
duct contributed  even  remotely,  to  the 
injuries.  Alabama  City,  G.  &  A.  Ry.  Co. 
V.  Ventress,  54  So.  652,  171  Ala.  286. 

S  S31  (4)  Leaving  Conveyance  in  Gen- 
eraL 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  resulting  from 
stepping  from  a  passenger  coach  onto  a 
defective  footstool,  an  instruction  which 
pretermits  plaintifTs  discovery  or  knowl- 
edge of  the  way  the  stool  was  adjusted 
in  time  to  stop  was  properly  refused, 
where  there  was  evidence  that  she  had  no 
such  knowledge.  Atlanta,  etc.,  Railway  »- 
Wheeler,  1S4  Ala.  630,  46  So.  263. 

In  an  action  for  injuries  .to  a  passen* 
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ger  while  alighting:  from  a  car  through 
an  alleged  negligent  jerk  thereof,  an  in- 
struction that,  if  plaintiff  got  off  the  car 
at  a  place  where  it  was  not  usual  to  dis- 
charge passengers,  it  was  not  negligence 
for  defendant's  servants  to  cause  the  car 
to  suddenly  jerk,  was  properly  refused, 
since,  if  not  otherwise  bad,  it  hypothe- 
sized the  departure  of  plaintiff  from  the 
car,  whereas,  if  so,  the  jerk  of  the  car 
could  not  be  negligent  under  such  cir- 
cumstances. Birmingham  Ry.,  Light  & 
Power  Co.  v.  Harden,  47  So.  327,  196  Ala. 
344. 

§  S31   (S)  Ali(bt]nc  from  Moving  Con- 
▼eyance. 

In  passenger's  action  for  injuries,  in- 
struction held  properly  refused,  because 
by  the  use  of  the  word  "thereupon"  for 
"therefrom"  it  predicated  contributory 
negligence  on  the  passenger's  going  on 
the  platform  or  steps  while  the  car  was 
in  motion,  instead  of  on  his  stepping 
from  the  car  while  in  motion.  South- 
em  R.  Co.  V.  Morgan  (Ala.),  59  So.  432. 

In  an  action  against  a  street  car  com- 
pany, where  the  plaintiff  claimed  that 
she  was  injured  by  the  starting  of  the 
car  while  she  was  attempting  to  alight, 
and  the  company  denied  that  negligence, 
and  claimed  that  plaintiff  attempted  to 
alight  from  the  car  while  it  was  in  mo- 
tion, instructions  that  it  she  attempted  to 
alight  from  the  car  while  in  motion  be- 
tween stations,  she  assumed  the  risk  and 
could  not  recover,  and  that,  while  it  was 
not  negligence,  as  a  matter  of  law,  for  a 
passenger  to  alight  from  a  slowly  mov- 
ing street  car,  yet,  if  her  alighting  was 
the  proximate  cause  of  the  injury,  she 
can  not  recover,  are  correct,  merely  pre- 
sents defendant's  theory,  and  not  the  is- 
sue of  contributory  negligence.  Tanne- 
hill  V.  Birmingham  R..  etc.,  Co.  (Ala,), 
S8  So.  198. 

In  an  action  against  a  street  railway 
company  for  injury  to  an  alighting  pas- 
senger, an  instruction  to  find  for  the  com- 
pany if  plaintiff  alighted  while  the  car 
was  in  motion  was  erroneous  as  pre- 
venting recovery  if  the  car  was  in  mo- 
tion at  all,  however  slight,  when  plaintiff 
alighted,  and  perhaps  even  though  the 
motion  began  after  she  began  to  alight. 
Birmingham  R.,  etc.,  Co.  v.  Lide  (Ala.), 
58  So.   990. 


In  a  passenger's  action  for  injuries,  an 
instruction  that,  if  plaintiff  attempted  to 
get  off  the  train  while  in  motion,  after 
being  warned  not  to  do  so,  the  jury 
should  find  for  defendant  was  properly 
refused,  since  it  did  not  require  a  finding 
that  the  passenger's  act  in  this  respect 
was  a  proximately  contributing  cause  of 
his  injury.  Southern  R,  Co.  v.  Morgan 
(Ala.),  59  So.  432. 

Where  a  passenger  was  killed  while 
alighting  after  the  train  had  started  to 
leave  his  destination,  requests  to  charge 
with  reference  to  his  contributory  negli- 
gence, failing  to  hypothesize  knowledge 
on  his  part  that  he  had  arrived  at  his  des- 
tination, or  that  the  train  had  stopped 
there,  or  that  he  was  notified  of  the  train's 
arrival,  or  failing  to  require  that  such 
negligence,  if  any,  was  the  proximate 
cause  of  his  death,  etc.,  were  properly 
refused.  Louisville,  etc,  R.  Co.  v.  Dtlburn 
(Ala.),  59  So.  438. 

Instruction  that,  if  a  passenger  stepped 
from  the  train  while  in  motion  and  was 
injured,  he  could  not  recover  was  prop* 
eriy  refused,  where  the  evidence  would 
have  justified  a  finding  that  he  involun- 
tarily stepped  from  the  car.  Southern  R. 
Co.  f.  Morgan  (Ala.),  69  So.  438. 

An  instruction,  in  an  action  against  a 
railway  company  for  the  death  of  a  pas- 
senger attempting  to  alight  in  the  night- 
time from  a  slowly  moving  train  just 
starting  after  stopping  at  a  depot,  that 
no  one  has  a  right  to  leap  from  a  mov- 
ing train  in  the  nighttime  because  he  is 
carried  beyond  his  destination,  is  prop- 
erly refused,  as  abstract  and  argumenta- 
tive. Kansas  City,  M.  &  B.  R.  Co.  v. 
Matthews,  39  So.  207,  142  Ala.  298. 

§  Ul    (<)    Acta  in  Emergencies. 

In  an  action  for  injuries  to  a  passenger 
attempting  to  board  a  passenger  train,  an 
instruction  that  "one  brought  into  sud- 
den danger  by  the  wrong  of  another  is 
not  expected  to  act  with  coolness  and  de- 
liberation as  moved  a  reasonable  man  un- 
der ordinary  circumstances"  was  errone- 
ous for  attempting  to  predicate,  as  a 
matter  of  law,  lack  of  coolness  and  delib- 
eration upon  merely  "sudden  danger," 
however  slight  that  danger  might  have 
been.  Alabama  City,  G.  &  A.  Ry.  Co.  v. 
Bates,  43  So.  9S,  149  Ala.  487. 
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§§  231  (7)-234 


§   231  (7)  Proximate  Cause  of  Injiuy. 

See  ante,  "Conduct  in  Transit,"  §  231 
(3);  "Alighting  from  Moving  Convey- 
ance,"  §   231    (5). 

tn  an  action  against  a  railroad  company 
for  personal  injuries,  an  instruction  to 
find  for  defendant  if  plaintiff  was  negli- 
gent in  the  slightest  degree  in  any  way 
set  up  in  any  of  the  defendant's  pleas, 
which  contributed  to  any  of  her  alleged 
injuries,  was  properly  refused  for  failure 
to  postulate  that  plaintiffs  negligence 
proximately  contributed  to  her  injury. 
Atlanta,  etc..  Railway  v.  Wheeler,  U* 
Ala.   530,  46  So.  263. 

A  requested  instruction,  in  an  action 
against  a  railway  company  for  the  death 
of  a  passenger,  that,  if  in  attempting  to 
alight  from  the  train  he  failed  to  do  what 
a  prudent  man  would  have  done,  he  was 
guilty  of  contributory  negligence  barring 
a  recovery,  is  properly  refused  for  fail- 
ure to  hypothesize  that  his  negligence 
contributed  to  his  injury.  Kansas  City, 
M.  &  B.  R.  Co.  V.  Matthews,  39  So.  207, 
142  Ala.  208. 

In  an  action  for  injuries  to  a  passenger, 
claimed  to  have  been  caused  by  a  sudden 
jerk  of  the  car,  throwing  him  off,  a 
charge  that,  if  the  injury  resulted  from 
the  passenger's  riding  on  the  platform, 
he  could  not  recover,  was  properly  re- 
fused, as  it  did  not  hypothesize  such  rid- 
ing as  the  proximate  cause.  Birmingham 
Railway  &  Electric  Co.  v.  James,  25  So. 
S47,  121  Ala.  12(1. 

§    £31    <8)    Conformity  to  Pleadings  and 
Issues. 

In  an  action  for  personal  injuries, 
where  there  is  some  evidence  of  contrib- 
utory negligence,  it  is  proper  to  refuse 
to  charge  that  if  plaintiff  was  injured 
while  a  passenger  on  defendant's  rail- 
road, caused  by  the  negligence  and  want 
of  care  of  defendant's  employees  having 
control  of  the  cars,  defendant  would  be 
liable  though  the  jury  may  be  satisfied 
that  the  negligence  was  not  gross,  but 
slight,  in  its  character,  as  the  charge  ig- 
nores the  question  of  plaintiffs  negli- 
gence. Thompson  v.  Duncan,  76  Ala. 
334. 

In  an  action  for  personal  injuries, 
where  there  is  some  evidence  of  contrib- 
utory  negligence,  it   is  proper  to   refuse 


to  charge  that  if  plaintiff  was  a  passenger 
on  defendant's  railroad  caV,  and  was  in- 
jured by  an  accident  occurring  while 
such  passenger,  and  if  such  accident 
could  have  been  avoided  by  the  use  of 
very  great  care  and  diligence  by  those 
in  charge  of  the  movement  of  the  car, 
then  defendant  would  be  liable,  as  the 
charge  ignores  the  question  of  contribu- 
tory negligence.  Thompson  v.  Duncan, 
76  Ala.  334. 

(F)    EJECTION      OF      PASSENGERS 

AND   INTRUDERS. 
§    233.    Liability  of  Carrier  for  Acts  of 
Employees. 

Scope  of  Employment— Braketnan.— 
Where  it  is  a  brakeman's  duty  to  put  off 
persons  not  entitled  to  ride  on  the  train, 
it  being  for  him  to  determine  who  is  not 
entitled  to  ride,  his  acts  in  putting  per- 
sons off  the  train,  whether  rightfully  or 
wrongfully,  are  within  the  scope  of  his 
employment.  Southern  Ry.  Co.  v.  Wide- 
man,  34  So.  764,  119  Ala,  565. 

The  fact  that  a  brakeman  had  no  in- 
struction from  the  conductor  to  beat 
plaintiff  does  not  free  the  company  from 
liability  for  the  willful  injury  inflicted  by 
the  brakeman  in  the  attempted  discharge 
of  his  duty  of  ejecting  plaintiff  from  the 
train.  Alabama  G.  S.  R.  Co.  v.  Frazier, 
93  Ala.  45,  9  So.  303. 
§   333.   Failure  to  Procure  Ticket  or  Pay 

Fare. 
§  j|34.  In  GetieraL 

Refusal  to  Pay  Fare.— Where  a  pas- 
senger on  a  railroad  train  refuses  with 
profane  and  obscene  language  to  pay  his 
fare,  it  is  the  right  and  duty  of  the  con- 
ductor to  eject  him  at  a  reasonably  safe 
time  and  place.  Louisville  &  N.  R.  Co. 
V.  Johnson,  92  Ala.  204,  9  So.  269,  cited  in 
notes  in  26  L.  R-  A.  130,  15  L.  R.  A.,  N. 
S.,   961. 

Mislaid  Ticket. — Where  a  passenger 
does  not  request  additional  time  to  search 
for  his  ticket  which  he  has  mislaid,  the 
conductor  may  ^pel  him  at  once,  with- 
out giving  him  additional  time.  Louis- 
ville &  N.  R.  Co.  V.  Mason,  4  Ala.  App, 
353,  58  So.  963. 

It  is  the  duty  of  a  passenger  of  a  train 
to  surrender  his  ticket  when  called  upon 
by   the   conductor,  but  he   is  entitled   to 
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reasonable  time  within  which  to  produce 
it  before  being  expelled,  and,  if  he  has 
lost  or  mislaid  it  and  requests  additional 
time  to  enable  him  to  find  it,  the  con- 
ductor should  not  expel  him  before  giv- 
ing him  reasonable  time  to  search  for  it, 
but,  if  he  does  not  make  such  request, 
the  conductor  may  expel  him  when  he 
fails  to  produce  the  ticket  within  a  rea- 
sonable time.  Louisville,  etc.,  R.  Co.  v. 
Mason,  4  Ala.  App.  353,  S8  So,  963. 

S  a3B.  Defective  or  Invalid  Tickets. 

§   S3S    (1)    Failure  to  Comply  with  Con- 
ditions of  Ticket 

Where  a  railroad  ticket,  conditioned 
that  the  same  shall  be  void  unless  signed, 
dated,  and  stamped  by  a  certain  desig- 
nated agent  of  the  company,  is  presented 
for  passage,  showing  a  noncompliance 
with  such  condition,  the  conductor  may, 
in  default  of  payment  of  fare,  expel  the 
passenger  in  a  proper  manner.  McGhee 
V.  Reynolds,  23  So.  68,  117  Ala.  413. 

A  carrier  issuing  a  round  trip  ticket 
which  must  be  validated  to  be  good  for 
the  return  trip  need  not  carry  the  pas- 
senger on  the  return  ticket  which  has 
not  been  validated,  and,  where  she  re- 
fuses to  pay  fare,  she  may  be  ejected. 
Central  of  Georgia  Ry.  Co.  v.  Bagley,  S5 

So.   894,    173   Ala.  flIL 

Continuous  Passage— Amount  of  Pare 
— Reasonableness  of  Rule. — A  regulation 
of  a  railroad  whereby  a  passenger  who 
has  forfeited  a  ticket  providing  for  a  con- 
tinuous passaKe,  but  who  has  been  carried 
almost  to  his  destination  before  the  mis- 
take is  discovered,  is  required  to  pay  fare 
not  only  for  the  remaining  distance,  but 
for  that  which  has  already  been  traveled 
since  the  forfeiture  of  the  ticket,  is  a  rea- 
sonable regulation;  and  the  passenger 
can  not  recover  on  being  ejected  for  re- 
fusal to  pay  such  fare.  Manning  v.  Louis- 
ville &  N.  R.  Co.,  95  Ala.  393,  11  So.  8, 
16  L.  R.  A.  55,  cited  in  note  in  31  L.  R. 

A.,  N.  S.,  995,  16  L.  R.  A.  53, 

§  ass  (8)  Time  Limit  of  Ticket  Expired. 
Plaintiff  purchased  a  railroad  ticket  lim- 
ited to  the  dale  indorsed  thereon;  and, 
though  he  did  not  read  the  indorsement, 
he  knew  that  the  company  was  selling 
such  tickets,  and  his  attention  had  been 
called  to  similar  indorsements.  On  the 
conductor's  refusal  to  accept  said  ticket. 


because  it  was  out  of  date,  plaintiff  de- 
clined to  pay  fare,  permitted  himself  to 
be  led  to  the  platform  and  gently  ejected, 
after  which  he  re-entered  the  car,  and 
paid  the  fare  to  his  destination.  Held, 
that  plaintiff  had  no  cause  of  action 
against  the  company.  McGhee  v.  Kris- 
dale,  111  Ala.  597,  ao  So.  391. 

Connecting  iTrainfl — Where  Pasaenger 
Accepted  on  First  Train. — Plaintiff  pur- 
chased a  return  ticket  limited  to  expire 
May  20,  1900,  and  on  that  day  presented 
himself  for  return  passage  at  defendant's 
station  in  time  to  take  a  train  scheduled 
to  leave  before  midnight.  The  train  was 
delayed,  and  did  not  leave  until  the  next 
day.  Plaintiff  was  accepted  as  a  passen- 
ger by  the  conductor,  and  when  it  left 
the  station  his  ticket  was  punched  to  a 
junction  point,  where  plaintiff  was  re- 
quired to  change  cars.  On  account  of 
the  delay,  the  connecting  train  had  left 
the  junction  when  plaintiff  arrived,  and 
the  conductor  of  the  next  train  refused  to 
accept  plaintiffs  ticket,  and  ejected  him, 
on  the  ground  that  the  ticket  had  ex- 
pired. Held,  that  the  limit  on  the  ticket 
fixed  the  latest  time  for  commmencing, 
and  not  for  completing  the  return 
journey,  and  that,  as  plaintiff  was  enti- 
tled to  rely  on  defendant's  train  schedule, 
defendant  was  liable  for  such  ejection. 
Morningstar  v.  Louisville   &  N.   R.   Co., 

33   So.   156,   135   Ala.  2S1. 

§  236  (3)  Effect  of  Mistake  of  Em- 
ployee Issuing  Ticket. 
Plaintiff  purchased  a  ticket  over  de- 
fendant's road  to  H.,  a  station  ten  miles 
beyond  B.  S.,  and  entered  a  freight  train 
which  was  not  authorized  to  carry  pas- 
sengers beyond  B.  S.  He  testified  that 
the  ticket  agent  directed  him  to  take  it. 
He  was  informed  by  the  conductor,  after 
starting,  that  he  could  not  be  carried 
beyond  B.  S.,  but  he  declined  to  leave 
the  train,  as  the  conductor  offered  him  an 
opportunity  to  do,  and  declared  that  he 
would  go  on.  He  surrendered  his  ticket, 
which  the  conductor  canceled,  and  rode 
to  B.  S.,  where  he  was  required  by  the 
conductor  to  leave  the  train.  Held,  that 
defendant  was  not  liable,  unless  the  ticket 
agent  gave  the  direction  testified  to  by 
plaintiff.  South  &  N.  A.  R.  Co.  v.  Huff- 
man, 76  Ala.  493. 
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§  £3S   (4)   Effect  of  Collateral  AKrecment 
with  Ticket  Agent 

Permit  to  Ride  on  Prei(ht. — A  passen- 
ger bought  a  ticket,  and  requested  the 
ticket  agent  to  procure  him  a  permit  to 
ride  on  a  freight  train,  which  the  agent 
promised  to  do,  and  give  the  permit  to 
the  conductor.  The  agent  procured  the 
permit,  but  neglected  to  give  it  to  the 
conductor,  in  consequence  of  which  plain- 
tiff was  ejected  from  the  train.  Held, 
that  plaintiff  could  recover  of  the  carrier, 
Louisville  &  N.  R-  Co.  v.  Hine,  35  So. 
857,    121    Ala.    234. 

Plaintiff  obtained  a  ticket  of  defendant's 
agent,  who  promised  to  procure  plaintifT 
a  permit  to  ride  on  a  freight  train,  and 
to  give  it  to  the  conductor,  but  the  agent 
neglected  to  do  so.  In  an  action  for 
plaintiff's  ejection,  held,  that  defendant's 
rule  prohibiting  passengers  from  riding 
without  permits,  and  plaintiff's  knowl- 
edge of  the  rule,  were  no  defense.  Louis- 
ville i  N.  R.  Co.  V.  Hine,  85  So.  857,  121 
Ala.  234. 

§   23S   (S)    Peraons  on  Wrotig  Train  or 
Curied  Put  Destination. 

See  ante,  "Carrying  to  and  Stopping  at 

Destination,"  S   189;     post,  "Manner     of 

Ejection  in  General,"  S  243. 

§    S3S    (6)   Concluaiveness  of  Ticket  as 

between  Passenger  and  Conductor. 

As  to  the  right  of  a  conductor  to  eject 
a  passenger  who  is  found  riding  on  a 
train,  on  a  ticket  void  on  its  face,  it  is 
proper  to  say,  and  we  may  announce, 
without  elaboration,  as  the  proper  con- 
clusion sustained  by  the  great  weight  of 
authority,  that  the  ticket  is  the  sole  and 
conclusive  evidence  of  the  conductor  of 
a  passenger's  right,  as  such,  to  be  on  the 
train;  that  the  conductor  has  the  right 
to  rely  upon  the  express  language  of  the 
contract  as  expressed  in  the  ticket,  and 
when  it  is  void  on  its  face,  in  default  of 
payment  of  fare  he  may  deny  the  right 
of  the  passenger  to  ride  on  such  ticket, 
ai-(i  expel  him  in  a  proper  manner  from 
the  train.  4  Elliott,  R.  R.,  §  1S94;  Mech- 
em's  Hutch.  Carr.,  |  580j;  Manning  v. 
Louisville,  etc.,  R.  Co.,  95  Ala.  362,  II 
So-  8;  Alabama,  etc.,  R.  Co.  v.  Carmich- 
ad,  90  Ala.  19,  8  So.  87;  South,  etc,  R. 
Co.  V.  Huffman,  76  Ala.  492;  McGhee  v. 
Reynolds,  117  Ala.  413,  23  So.  68,  71.     ' 
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§   asa.  Extra  Fares  or  Charges. 

Chaoglnc  Car*.— Where  a  carrier  has  a 
rule  which  requires  the  collection  of 
fares  on  each  car  of  the  train  by  the 
separate  conductors  on  said  cars,  and 
that  passengers  changing  cars  must  pay 
a  second  fare,  a  passenger,  after  taking 
passage  on  one  car  and  paying  his  fare, 
is  not  authorized  to  take  another  car  and 
refuse  to  pay  a  second  fare  when  de- 
manded, after  being  informed  of  the  rule, 
;^1though  insufficient  accommodations  are 
provided  on  the  first  car.  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Yielding,  4S 
So.  747,   156  Ala.  359. 

Higher  Rate  for  Cash  Fare— ReaaoB- 
ableness. — A  regulation  of  a  street  rail- 
way company  requiring  a  higher  rate 
where  cash  is  paid  the  conductor  than  is 
charged  for  a  ticket  is  not  reasonable, 
and  furnishes  no  justification  for  ejection 
of  a  passenger  tendering  only  the  price 
of  a  ticket,  where  he  is  taken  on  at  a 
place  where  tickets  are  not  for  sale, 
though  they  are  for  sale  at  a  station 
1,000  feet  away.  Kennedy  v.  Birmingham 
Ry.,  Light  &  Power  Co.,  35  So.  108,  138 
Ala.  225,  cited  in  note  in  34  L.  R-  A., 
N.  S.,  758. 

"All  the  cases  agree  that  carriers  of 
passengers  may  require  persons  to  pur- 
chase tickets  before  taking  passage  on 
their  cars,  and  to  this  end  may  adopt 
a  rule  or  regulation  establishing  a  higher 
rate  to  be  paid  the  conductor  than  the 
rate  charged  for  a  ticket.  But  to  justify 
a  discrimination  in  the  rates,  the  carrier 
must  provide  the  proper  facility  and  ac- 
commodation for  so  purchasing  the  ticket. 
If  the  carrier  fails  to  give  the  passenger  a 
convenient  and  accessible  place  and  an 
opportunity  to  buy  his  ticket  before  enter- 
ing the  car,  the  regulation  is  unreasonable 
and  void,  and  is  no  defense  to  an  action 
brought  by  the  passenger  for  his  ejec- 
tion by  the  conductor  after  he  has  paid  the 
ticket  rate.  25  Am.  &  Eng.  Ency.  Law 
(1st  Ed.)  1104-5;  Redfield  on  Railways. 
104,  105,  and  note;  Elliott  on  Railroads, 
%  200."  Kennedy  v.  Birmingham  R.,  etc, 
Co.,  138  Ala.  225,  35  So.  108,  109. 

§  a37.  Tender  or  Payment  of  Fare 

to  Avfrid  Ejection. 
Where   a     passenger's     ticket     was    a 
proper    one,    but   the    conductor   claimed 
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otherwise  and  threatened  to  put  him  off 
the  train,  the  passenger  was  not  under 
any  legal  duty  to  pay  fare  to  prevent  his 
ejection.  McGhee  &  Fink  v.  Cashin 
(Ala.),  40  So.  63. 

Ihe  fact  that,  while  plaintiff  was  being 
wrongfully  ejected  on  the  ground  that 
she  had  not  paid  her  fare,  another  pas- 
senger offered  to  pay  the  fare  and  plain- 
tiff would  not  permit  it,  did  not  preclude 
plaintiff  from  recovering  for  all  injuries 
and  damages  suffered  after  her  refusal 
to  permit  such  payment  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Lee,  45  So. 
164,  153  Ala.  3B6,  cited  in  note  in  31  L. 
R.  A.,  N.  S.,  998,  34  L.  R-  A.,  N.  S.,  883, 
2U. 
§   S38.   Disobedience  of  Carrier'B  Rules. 

See  ante,  "Rules  of  Carrier."  §  167; 
post.  "Plea  or  Answer,"  §  253  (a). 

Going  from  One  Car  to  Another — Extra 
Fare— Notice  of  Rule. — Where  a  passen- 
ger goes  from  one  street  car  to  another 
after  paying  hi*  fare,  he  may  be  ejected 
from  the  second  car  for  refusing  to  again 
pay  a  fare,  though  when  he  entered  the 
second  car  he  did  not  know  of  the  rule 
of  the  company  requiring  such  payment; 
it  being  suHicient  if  he  is  informed  of 
such  rule  and  given  an  opportunity  to 
pay  the  fare  before  being  ejected.  Birm- 
ingham Ry..  Light  &  Power  Co.  *.  Stall- 
ings.  45  So.   650,   154  Ala.  527. 

Where,  after  plaintiff  had  paid  his  fare 
on  a  motor  car,  and  gone  to  the  trailer, 
and  refused  the  demand  of  the  conductor 
of  the  trailer  for  a  second  fare,  he  was 
informed  of  the  carrier's  rule  that  pas- 
sengers must  pay  fare  on  the  car  on 
which  they  ride,  and  that  he  might  re- 
turn to  the  motor  before  he  was  ejected, 
a  plea  alleging  such  matters  was  not  ob- 
jectionable for  failure  to  aver  that  plain- 
tiff had  knowledge  of  the  rule  before  he 
boarded  the  car  from  which  he  was 
ejected,  Birmingham  Ry.,  Light  & 
Power  Co.  V.  McDonough,  44  So.  960, 
153  Ala.  123,  13  L.  R.  A.,  N.  S.,  445. 
§  S39.  Disorderly  Conduct 

Under  Code  1896,  §  345T,  providing 
that  conductors  of  trains  may  eject  pas- 
sengers when  disorderly,  or  when  using 
profane,  vulgar,  or  obscene  language,  it 
was  immaterial  to  the  right  of  a  con- 
ductor    to  eject  a  passenger     for  using 
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obscene  language  whether  his  conduct 
was  in  fact  offensive  to  other  passengers. 
Nashville,  C  &  St.  L.  Ry.  v.  Moore,  41 
So.  984,   148   Ala.   63. 

"From  the  evidence  in  this  record,  the 
conduct  of  deceased  was  such,  as  for 
which  the  conductor  would  have  been 
justified  in  ejecting  him  from  the  train 
at  a  proper  place  and  under  suitable 
conditions,  having  reasonable  regard  to 
the  safety  of  his  life  and  limb.  Johnson 
V.  Louisville,  etc.,  R.  Co.,  104  Ala.  241, 
16  So.  75;  Louisville,  etc.,  R.  Co.  v.  John- 
son, 108  Ala.  62,  19  So.  51,  31  L.  R.  A. 
373."  Nash  V.  Southern  R.  Co.,  136  Ala. 
177,  33  So.  932,  933. 
§    S40.    Intruders  and  TrespaHcrs, 

See  post,  "Manner  of  Ejection  in  Gen- 
eral," S   343. 

§   S4I.   Acts  Constituting  Ejection. 

Coercion  Through  Fear. — Evidence  in 
an  action  against  a  railway  company  for 
wrongfully  ejecting  a  passenger,  show- 
ing that  the  conductor  told  the  passenger 
that  it  was  dangerous  for  her  with  her 
infant  children  to  go  on  the  train  to  a 
station,  may  be  sufficient  to  show  that 
she  was  coerced  by  the  conductor  to 
leave  the  train,  for  coercion  may  result 
from  fear.  Louisville  &  N.  R.  Co,  v. 
Quinn,  39  So.  616,  145  Ala.  657, 
§  SU.  Place  of  Ejection. 

A  conductor  who  requires  a  passenger 
to  disembark  from  the  train  because  of 
the  insufficiency  of  her  ticket  and  her  re- 
fusal to  pay  the  fare  must  know  of  the 
perils  of  the  place  where  he  requires  the 
passenger  to  disembark.  Central  of 
Georgia  Ry.  Co.  v.  Bagley,  66  So.  894,  173 
Ala.  611, 

§   SIS.   Manner  of  Ejection  in  OeneraL 

"It  is  uniformly  held  that  the  right 
of  the  carrier  to  expel  trespassers  from 
its  trains  must  be  exercised  with  due  re- 
gard for  the  safety,  the  life,  and  health 
of  the  person  removed,  and  this,  whether 
he  be  a  bare  trespasser,  or  was  mislead 
into  his  wrongful  position."  Waldrop  v. 
Nashville,  etc.,  '  Railway  (Ala.),  63  So. 
769,  771, 

Ejection  While  Train  in  Motion. — 
Where  a  passenger  is  on  a  wrong  train 
by  mistake,  the  company  is  liable  if  its 
conductor  forcibly  ejects  him  while   the 
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train  is  in  motion.     Louisville   &  N.    R. 

Co.  V.  Whitman,  7S  Ala.  328.  cited  in  note 
in  «  L.  R.  A.,  N.  S.,  1007.  1051. 

§  m.  Use  of  Force,  and  Resistance. 

Excessive  Force, — Though  a  carrier 
has  the  lawful  right  to  eject  a  passenger, 
it  is  answerable  in  damages  for  any  un- 
necessary force  or  violence  inflicted  upon 
him  by  its  agent  acting  within  the  scope 
of  their  authority.  Birmingham  R., 
Light  &  Power  Co.  v.  Yielding,  46  So. 
747.   155   Ala.   339. 

Code  1896,  §  3457.  invests  conductors 
of  passenger  trains  with  the  powers  of 
police  officers,  and  authorizes  them  to 
eject  passengers  who  are  disorderly  or 
use  profane,  vulgar,  or  obscene  language, 
using  only  such  force  as  may  be  necessary 
to  accomplish  the  removal.  Held,  that 
pleas  attempting  to  justify  the  ejection 
of  a  passenger,  which  set  up  disorderly 
conduct  on  his  part,  but  which  did  not 
aver  that  the  conductor  used  only  such 
force  as  was  necessary  to  accomplish 
his  removal,  were  bad.  Moore  v.  Nash- 
ville. C.  &  St.  L.  Ry.,  34  So.  617,  137 
Ala.  495. 

§  MS.  Negligence  in  Ejecting  Person  un- 
der Disability. 

Intoxicated  Person. — A  conductor  of  a 
train,  ejecting  an  intoxicated  person,  must 
see  that,  considering  the  degree  of  in- 
toxication, he  is  exposed  to  no  unneces- 
sary peril.  Johnson  v.  Louisville  &  N.  R. 
Co.,  104  Ala,  241.  16  So.  75. 

In  an  action  for  the  death  of  plaintiffs 
intestate,  it  appeared  that  that  deceased 
was  a  passenger  on  one  of  defendant's 
night  trains;  that  he  was  very  drunk,  re- 
fused to  pa,-  his  fare,  and  was  thereupon 
ejected;  that  it  was  very  dark  and  rainy, 
and  that  he  was  put  off  in  a  cut  in  the 
road,  from  which  there  was  no  way  to 
escape  except  op  or  down  the  track, 
along  the  sides  of  which  was  room  for 
a  person  to  walk;  that  the  track  was 
ballasted  with  mixed  stone,  and  rough; 
that  at  the  south  end  were  cattle  guards 
which  could  be  passed  only  by  walking 
on  the  track;  and  that  at  this  point  de- 
ceased was  struck  by  a  train  following 
close  after  the  one  from  which  he  was 
ejected.  Held,  that  defendant,  in  eject- 
ing deceased  in  such  a  place  was  charge- 
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able  with  negligence.    Louisville  &  N,  R. 
Co.  V.  Johnson,   108  Ala.   62.   19  So.   51. 

The  company  is  not  liable  for  the  death 
of  a  passenger  rightfully  ejected,  when 
run  over  by  another  train  after  he  was 
ejected,  though  he  was  intoxicated,  where 
his  intoxication  was  not  sufficient  to  de- 
stroy consciousness,  and  the  place  where 
he  was  put  off,  with  which  he  was  familiar, 
was  dangerous  only  to  persons  unneces- 
sarily going  on  the  track.  Louisville  & 
N.  R.  Co.  V.  Johnson,  92  Ala.  204.  9  So. 
269,  cited  in  note  in  19  L.  R.  A.  328. 

Aged  Female  Passenger. — A  carrier  in 
ejecting  an  aged  female  passenger  must 
consider  her  safety,  and  not  eject  her  at 
a.  dangerous  place.  Central  of  Georgia 
Ry.  Co.  V.  Bagley.  65  So.  894,  173  Ala. 
611. 
5  246.  Readmisaion  after  Ejection. 

Plaintiff  was  wrongfully  ejected  from 
defendant's  train,  but  was  invited  by  the 
conductor  to  re-enter  the  train,  which 
the  passenger  refused  to  do  until  the  train 
was  backed  to  where  he  was  standing. 
Held,  that  plaintiff  could  not  recover  his 
damage  resulting  from  delay  in  his  jour- 
ney. Louisville  &  N.  R-  Co.  v.  Hine,  25 
So.  857,  ISl  Ala.  234. 
§  M?.  Proximate  Cause  of  Injury. 

See  post.  "Contributory  Act  or  Negli- 
gence  of   Person   Ejected."   §   248. 

Selling  Ticket  to  Place  Quarantined — 
The  wrong  committed  by  a  ticket  agent 
in  giving  a  ticket  to  Y.  only  to  a  pas- 
senger buying  a  ticket  to  L.  the  agent 
knowing  that  yellow  fever  was  preva- 
lent near  Y..  and  the  danger  and  incon- 
venience of  going  about  there,  is  the 
proximate  cause  of  the  passenger's  suf- 
fering on  account  thereof;  he  being  put 
off  at  v.,  and  not  having  money  to  buy  a 
ticket  to  his  destination.  Kansas  City. 
M.  &  B.  R.  Co.  V.  Foster,  32  So.  773, 
134  Ala.  244. 

g  246.  Contributory  Act  or  Negligence  of 
Person  Ejected. 

See  ante.  "Negligence  in  Ejecting  Per- 
son under  Disability,"  §  245;  post, 
"Questions  for  Jury,"  §  256. 

As  to  contributory  negligence  in  gen- 
eral, see  ante,  "Contributory  Negligence 
of  Person  Injured,"  IV,  E. 

FaUure  to  Examine  Ticket— Proximate 
Cause. — In    an   action   against   a    railroad 
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company  for  personal  injury  caused  by 
wrongfully  and  violently  ejecting  plain- 
tiff for  a  train,  in  which  it  appeared  that 
plaintiff  had  asked  for  a  ticket  to  his  de- 
sired destination  and  been  given  one  to 
the  intermediate  point  at  which  he  was 
ejected,  negligence  of  plaintiff  in  not 
looking  at  his  ticket  when  he  purchased 
it,  and  in  failing  to  purchase  a  ticket  from 
the  place  where  he  was  ejected  to  his 
destination,  was  too  remote  to  constitute 
a  defense.  Southern  Ry.  Co.  v.  Bunnell, 
38  So.  380,  138  Ala.  247,  cited  in  note  in 
43  L.  R.  A.,  N.  S..  586. 

Place  of  Alighting. — A  passenger,  in 
good  faith  believing  that  her  ticket  was 
good,  on  being  required  to  leave  the  train 
because  of  her  failure  to  present  a  good 
ticket  or  pay  fare,  could  assume  that  the 
place  si'jc'ed  by  the  conductor  for  her 
to  alight  with  fhe  baggage  carried  by 
her,  was  safe.  Central  of  Georgia  Ry, 
Co.  V.   Bagley,  55  So.  894,  173  Ala,  611. 

Walking  on  Track.— In  an  action 
against  a  railroad  company  by  a  pas- 
senger to  recover  damages  for  being 
wrongfully  ejected  from  defendant's 
train,  where  the  evidence  shows  that 
after  the  plaintiff  was  ejected  he  could 
not  reach,  his  destination  on  foot  with- 
out having  to  wade  a  creek,  except  by 
traveling  over  defendant's  track,  the 
fact  that  he  did  walk  along  the  defend- 
ant's track  and  cross  its  trestle  over  the 
creek  in  question  does  not  make  the 
plaintiff  a  trespasser;  and  a  charge  which 
assumes  that  the  plaintiff  was  a  tres- 
passer is  properly  refused.  Southern  Ry. 
Co.  V.  Lynn,  29  So.  573,  128  Ala.  297, 
followed  in  Southern  R.  Co.  v.  Lynn,  129 
Ala.  660,  30  So,  908.  See  note  in  12  L, 
R.  A.,  N.  S.,  359. 

$  M8.  Compatues  and  Persons  Liable. 
$  S60. Connecting  Carriers. 

The  ticket  agent  of  one  carrier  is  the 
agent  of  a  connecting  carrier,  so  as  to 
make  the  latter  liable  for  his  act  in  giv- 
ing a  passenger  a  ticket  to  Y.  only,  when 
buying  a  ticket  to  L,  both  points  being 
on  latter  company's  road,  but  I.  being 
more  distant,  so  that  the  passenger  was 
put  off  at  Y.;  the  latter  company  hav- 
ing recognized  tickets  sold  to  points  on 
its  line  by  the  former  company,  and  re- 
ceived from  it  its  proportional  part  of  the 
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price  of  such  tickets,  and  having  re- 
ceived said  passenger's  ticket  for  trans- 
portation to  Y.  Kansas  City,  M.  &  B. 
R.  Co.  V.  Foster,  32  So,  773,  134  Ala.  244, 
cited  in  note  in  31  L.  R.  A.,  N.  S.,  8. 

§  SSI.  Actions  for  Wrongful  Ejection. 
§  SS8. Natnre  and  Form. 

If  a  passenger  holding  a  ticket  is 
ejected  from  a  train,  his  action  against 
the  carrier  may  be  either  in  tort  or  on 
the  contract.  Louisville,  etc.,  R.  Co.  v. 
Hine,  121  Ala.  234,  25  So.  857. 

Where  plaintiff  was  ejected  from  de- 
fendant's street  car,  while  a  passenger 
thereon,  because  the  transfer  tendered  by 
him  to  defendant's  conductor  had  been 
so  negligently  issued  by  the  conductor  of 
one  of  defendant's  other  cars  aj  Jo  be 
worthless,  the  fact  that  plaintiff  might 
have  sued  tor  a  breach  of  the  contract 
of  carriage  did  not  deprive  him  of  the 
right  to  sue  in  case  for  the  negligence. 
Montgomery  Traction  Co.  V.  Fitzpat- 
rick,  43  So,  136,  149  Ala.  511,  9  L.  R.  A., 
N.  S.,  851. 

§  SS3. Pleading. 

§    U3    (1)     Declaration,    Complaint,    or 
Petition. 

In  General. — In  an  action  against  a 
railroad  company  by  a  passenger  for  the 
alleged  wrongful  ejection  from  one  of 
the  defendant's  trains,  a  complaint  is 
sufficienj  and  states  a  good  cause  of  ac- 
tion which  avers  that  the  defendant  was 
operating  a  railroad  upon  which  pas- 
senger trains  were  run;  that  the  plaintiff 
purchased  from  the  defendant,  for  a  re- 
ward, a  ticket  which  entitled  him  to  be 
carried  as  a  passenger  on  one  of  the  de- 
fendant's trains;  and  that  after  having 
purchased  said  ticket  he  boarded  the 
train,  to  be  carried  to  a  station  on  the 
defendant's  road,  and,  although  the  plain- 
tiff tendered  to  the  conductor  on  said 
train  the  ticket  SO  purchased,  the  said 
conductor,  in  breach  of  the  duty  owing 
the  plaintiff  as  a  passenger,  wrongfully 
and  forcibly  ejected  him  from  the  train. 
McGhee  v.  Cashin,  30  So.  367,  130  Ala. 
561. 


In 
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action  against  a 
wrongful  ejection  of  plaintiff  from  its 
car,  a  count  alleging  that  defendant's 
agent,  acting  within  the  scope  of  his  au- 
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thority,  so  negtigenlly  conducted  himself 
in  and  about  the '  carriage  of  plaintiff 
as  defendant's  passenger  that  as  a  prox- 
imaie  consequence  thereof  plaintiff  was 
ejected  from  said  train,  was  noi  subject 
to  demurrer  for  failure  to  show  the 
facts  wherein  defendant's  servants  negli- 
gently conducted  themselves,  and  wherein 
plaintiffs  ejectment  was  wrongful.  Bir- 
mingham K„  etc.,  Co.  V.  Yielding,  1S5  Ala. 
350,  46  So.  747. 

Where,  in  an  action  against  a  carrier 
for  ejecting  plaintiff  from  its  car,  a  count 
alleged  that  as  a  proximate  consequence 
of  the  ejection  the  plaintiff  was  wrenched 
and  made  sick  and  sore,  the  allegations 
of  damages  were  sufficient  as  against 
demurrer.  Birmingham  R.,  etc.,  Co.  ti. 
Yielding,  155  Ala.  359,  46  So.  747. 

.A 'complaint  in  an  action  for  injuries 
to  a  passenger,  which  alleges  that  de- 
fendant was  a  carrier,  and  that  on  the 
date  named  plaintiff  was  a  passenger, 
and  that  a  servant  while  acting  as  con- 
ductor or  motorman  assaulted  plaintiff  by 
po'nting  a  pistol  at  him  and  compelling 
him  to  leave  the  car,  states  a  cause  of 
action  as  against  a  demurrer  on  the 
grounds  that  it  does  not  appear  that  the 
assault  was  wrongful,  and  thai  there  was 
not  sufficient  causal  connection  betw 
the  wrong  and  injuries  and  the  ass: 
Birmingham  R.,  etc.,  Co.  v.  Tale  (Ala.), 
61  So.  33. 

Ejection  from  Station. — A  complaint 
for  damages  caused  by  being*  forcibly 
ejected  from  a  railroad  station,  which  al- 
leges that  the  plaintiff  was  in  the  station 
on  the  invitation  of  the  agent  to  wait  un- 
til he  bought  his  ticket,  is  sufficient,  even 
though  it  does  not  allege  that  it  was  a 
reasonable  time  before  his  train  was  due. 
Louisville,  etc.,  R.  Co.  v.  Kay  (Ala.),  62 
So.  1014. 

Defective  or  Invalid  Ticket. — In  an 
tion  against  a  railroad  company,  a  cc 
of  the  complaint  averred  that  plaintiff 
purchased  a  round-trip  ticket  from  the 
defendant,  which  provided  that,  before  it 
was  good  for  return  passage,  the  holder 
had  to  be  identified  as  the  original  pur- 
chaser before  the  defendant's  station 
agent  at  the  place  to  which  the  plaintiff 
was  going,  who  would,  at  that  time,  sign, 
date,  and  stamp  the  ticket  as  said  agent; 
that  plaintiff  was  carried  as  a  passenger 
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from  the  place  of  the  purchase  of  the 
ticket  to  her  point  of  destination,  and, 
wishing  to  return,  she  presented  the 
ticket  to  the  defendant's  said  agent  for 
his  official  stamp  and  signature,  and  of- 
fered to  prove  her  identity  as  the  con- 
tract on  the  ticket  required  her  to  do.  in 
order  to  use  the  ticket  for  the  return 
passage;  but  that,  nowithstanding  it  was 
the  said  station  agent's  duty  to  sign,  date, 
and  stamp  the  said  ticket,  he  refused  to 
do  so,  and,  by  reason  of  said  ticket  not 
being  so  dated,  stamped,  and  signed,  the 
plaintiff  was  ejected  from  defendant's 
train  while  attempting  to  return  to  the 
place  from  which  she  started  by  the  use 
of  such  ticket.  Held,  that  said  count 
stated  a  good  cause  of  action  for  the  al- 
leged refusal  of  the  defendant's  agent  to 
stamp,  date,  and  sign  the  plaintifTs  re- 
turn-trip ticket,  so  as  to  make  it  availa- 
ble for  her  passage,  but  that  it  did  not 
set  forth  a  cause  of  action  for  the  plain- 
tiff's ejection  from  the  train.  McGhee  v. 
Reynolds,   129   Ala.   540,   29   So.   061. 

A  complaint  in  an  action  against  a  rail- 
road company  alleged  that  plaintiff  paid 
for  a  ticket  to  a  certain  station,  but  that 
the  ticket  agent  of  defendant  wrongfully 
and  negligently  failed  to  give  him  a  ticket 
to  that  station,  but  gave  him  one  to  an  in- 
termediate station,  and  that  upon  arriving 
at  such  intermediate  station  the  con- 
ductor unlawfully  and  wrongfully  and 
forcibly  ejected  plaintiff  from  the  train, 
injuring  him.  It  was  further  alleged 
that  the  injuries  were  by  reason  of  the 
failure  and  negligence  of  the  defendant's 
ticket  agent  to  furnish  to  plaintiff  the 
ticket  for  which  he  had  applied,  and  in 
furnishing  a  ticket  to  an  intermediate 
point,  and  by  reason  of  the  failure  of  de- 
fendant to  convey  the  plaintiff  safely  to 
his  destination.  Held,  that  the  para- 
graph contained  two  causes  of  action. 
Southern  R.  Co.  v.  Bunnell,  138  Ala.  247. 
'36  So.  3B0. 

Defective  or  Invalid  Tranafer, — A  com- 
plaint alleging  that,  owing  to  the  negli- 
gence of  one  of  defendant's  conductors 
in  issuing  a  worthless  transfer,  plaintiff, 
a  passenger,  was  ejected  from  another  of 
defendant's  cars  by  the  conductor  thereof 
on  tendering  to  the  latter  such  transfer, 
sufficiently  designated  the  conductor,  with- 
out naming  him,     Montgomery  Traction 
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Co.  V.  Fitzpatrick,  43  So.  136,  149  Ala. 
511,  9  L.  R-  A.,  N.  S.,  851.  See  note  in 
24  L.  R.  A.,  N.  S.,  1180,  34  L.  R.  A.,  N.  S., 
282. 

A  complaint  against  a  street  railway 
company,  averring  that  plaintiff  wa 
ejected  from  a  car  through  a  conductor' 
negligence  in  incorrectly  punching 
transfer  given  plaintiff  to  show  his  right 
to  ride  on  the  car  from  which  he 
ejected,  sufficiently  avers  the  negligence 
charged.  BiTiningham  R.  Light  &  Power 
Co.  V.  Turner,  154  Ala,  542,  45  So.  871. 

ExcessiTC  Force, — In  such  a  case,  a 
count  of  the  complaint  containing  the 
allegations  as  above  set  out,  relating 
the  purchase  of  the  ticket  and  the  c( 
ditions  contained  therein,  and  the  efforts 
to  have  same  signed,  dated,  and  stamped, 
and  the  refusal  of  the  defendant's  station 
agent  to  sign,  date,  and  stamp  said  ticket, 
and  his  statement  that  the  ticket  was  all 
right,  and  she  could  use  it  for  return  pas- 
sage, then  averred  that  after  being  so 
instructed  by  defendant's  agent  she 
boarded  one  of  the  defendant's  trains  as 
a  passenger,  and  without  any  knowledge 
that  she  had  no  right  to  ride  on  said 
train  by  the  use  of  said  ticket,  and  while 
on  said  train,  without  any  resistance  on 
her  part,  she  was  rudely  and  forcibly 
ejected  by  defendant's  conductor  from 
said  train,  and  "that  said  force  and  vio- 
lence upon  the  part  of  said  conductor 
was  unnecessary  to  eject  her  from  said 
train;  that  she  had  offered  no  resistance 
to  his  demands  for  her  to  leave  the  train, 
but  had  only  besought  him  to  allow  her 
to  remain;  *  ■  *  that,  notwithstanding  all 
this,  the  said  conductor  wantonly,  will- 
fully, or  intentionally  forcibly  ejected  the 
plaintiff  as  aforesaid,"  causing  the  inju- 
ries complained  of.  Held,  that  said  count 
states  a  cause  of  action  in  trespass,  and 
claims  a  recovery  for  damages  for  the 
alleged  excessive  force  used  by  the  con- 
ductor in  ejecting  plaintiff  from  the  train; 
and  that,  therefore,  all  of  the  averments 
in  said  count  as  to  plaintiff  presenting 
the  ticket  to  the  defendant's  station  agent, 
and  the  latter's  statement  and  conduct 
in  that  connection,  are  foreign  to  the  tres- 
pass sued  on,  and  should,  upon  defend- 
ant's motion,  have  been  stricken  from, 
said  count.  UcGhee  *.  Reynolds,  129 
Ala.  540,  29  So.  961. 


Ejection  from  Moving  Trait). — A  com- 
plaint in  an  action  against  a  carrier, 
charging  the  wrongful  ejection  of  plain- 
tilTs  intestate  from  a  moving  train  and 
averring  his  consequent  injury  and  death, 
states  a  good  cause  of  action  for  the 
wrongful  ejection  of  the  intestate,  and, 
as  it  docs  not  charge  the  defendant  with 
inflicting  the  injury,  it  is  not  necessary 
to  aver  a  consciousness  of  the  result  of 
the  wrongful  ejection.  Louisville  &  N.  R. 
Co.  V.  Perkins,  144  Ala.  335,  39  So.  305, 
cited  in  note  in  40  L.  R.  A.,  N.  S.,  1008, 
1050. 

Place  of  Ejection.— A  complaint  in  an 
action  for  injuries  to  a  passenger  which 
alleges  that  the  conductor  negligently  re- 
quired the  passenger  to  leave  the  train 
at  a  place  highly  dangerous  for  her  to 
do  so  on  his  refusal  to  accept  her  ticket, 
and  which  sets  forth  the  facts  as  to  the 
dangers  of  the  place  for  an  old  and  in- 
firm person  to  disembark,  states  a  cause 
of  action  as  against  a  demurrer.  Central, 
etc.,  R.  Co.  V.  Bagley,  173  Ala,  611,  55 
So,   B94. 

Amendment  of  Complaint. — A  com- 
plaint in  an  action  against  a  street  rail- 
way by  a  passenger,  alleging  that  plain- 
tiff was  wrongfully  ejected  from  defend* 
ant's  street  car  by  defendant's  conductor, 
motorman,  etc..  was  properly  amended 
by  adding  a  count  alleging  that,  while  a 
passenger  on  one  of  defendant's  cars, 
plaintiff  applied  to  defendant's  conductor 
for  a  transfer  to  another  car,  and  was 
given  a  transfer  so  negligently  torn  off 
that  it  could  not  be  used,  and  that  by 
reason  thereof  the  conductor  of  the  other 
car  ejected  plaintiff  therefrom.  The  com- 
plaint as  amended  was  not  demurrable, 
since  plaintiff,  while  not  entitled  to  re- 
cover on  the  ground  of  a  wrongful  ejec- 
tion, had  a  right  of  action  for  the  breach 
of  the  contract  to  carry,  or  for  defend- 
ant's negligence  in  not  issuing  a  proper 
transfer.  Montgomery  Tract.  Co.  v.  Fitz- 
patrick, 149  Ala.  511,  43  So.  136. 
§  S53  (S)   Plea  or  Answer. 

Conductor  as  Police  Officer. — A  plea 
setting  up  in  substance  merely  that  the 
conductor  at  the  time  he  was  ejecting  the 
passenger  was  acting  as  a  police  officer  of 
the  state  was  insufficient.  Moore  v.  Nash- 
ville, C.  &  St.  L.  Ry.,  34  So.  «17,  137  Ala. 
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Violation  of  Rules. — Where  a  violation 
of  a  carrier's  rule  is  relied  on  as  a  defense 
to  an  action  for  ejection  of  a  passenger, 
the  rule  must  be  brought  forward  by 
Special  plea.  Birmingham  R.,  etc.,  Co.  v. 
McDonough.  1S3  Ala.  1S3,  44  So.  980,  13 
L.  R.  A.,  N.  S.,  445.  See  ante,  "Diso- 
bedience  of   Carrier's   Rules,"   §   23S. 

In  an  action  for  ejection  of  a  street  car 
passenger  from  a  trailer  for  his  refusal 
to  pay  fare  on  it  after  he  had  paid  fare 
on  the  motor,  a  plea  alleging  a  rule  pro- 
hibiting passengers  from  riding  on  dif- 
ferent cars  of  the  same  train  without 
paying  fare  on  each  car  was  not  objec- 
tionable for  failure  to  show  that  reason- 
able accommodations  were  furnished 
plaintiff  on  the  car  on  which  he  paid  his 
fare;  the  carrier's  failure  to  do  so,  if  any, 
being:  matter  for  replication.  Birming- 
ham R.,  etc.,  Co.  V.  McDonough,  163  Ala, 
122,  44  So.  960,  13  L.  R.  A.,  N.  S.,  445. 

In  an  action  against  a  carrier  for 
wrongful  ejection  of  a  passenger,  a  plea 
attempting  to  justify  the  ejection  by  al- 
leging that  plaintiff  changed  cars  during 
the  journey  and  refused  to  pay  a  second 
fare  after  changing  was  insufficient  on 
demurrer,  where  it  failed  to  show  a  rule 
of  defendant  requiring  collection  of  a 
second  fare  in  such  cases.  Birmingham 
R,,  etc.,  Co.  V.  Yielding,  155  Ala.  359,  46 
So.   747. 

Plaintifit  alleged  that  defendant  rail- 
way company  was  accustomed  to  carry 
pasengers  on  a  certain  freight  train;  that 
he  purchased  a  ticket  to  ride  thereon, 
and  was  assured  by  the  ticket  agent  that 
he  could  ride  thereon;  and  that  he  was 
wrongfully  ejected  by  the  conductor.  De- 
fendant pleaded  that  the  coach  on  which 
plaintiff  attempted  to  ride  was  being 
transported  in  connection  with  a  freight 
train,  but  not  for  the  transportation  of 
passengers;  that  defendant's  rules  pro- 
hibited the  carrying  of  passengers  on  such 
train;  that  the  conductor  had  no  knowl- 
edge of  the  alleged  statements  of  the 
ticket  agent;  and  that  the  ticket  was  un- 
limited, and  could  be  used  on  any  pas- 
senger train.  Held,  that  such  pleas  did 
not  deny  the  allegations  of  the  complaint, 
nor  were  they  good  as  pleas  in  confes- 
sion and  avoidance,  and  a  demurrer 
thereto  was  properly  sustained.  Nash- 
ville, C.  &  St.  L,  Ry.  Co.  V.  Bates,  133 
Ala.  447,  32   So.  S89. 


In  an  action  against  a  railroad  com- 
pany by  a  passenger  to  recover  damages 
for  the  plaintiff's  alleged  wrongful  ejec- 
tion from  a  train  of  the  defendant,  where 
the  complaint  alleges  that  the  plaintiff 
offered  the  conductor  an  "unlimited  ticket,' 
which  plaintiff  had  bought  from  the  de- 
fendant's agent,  and  that  the  conductor 
refused  to  receive  said  ticket,  and  then 
wrongfully  and  rudely  ejected  plaintiff, 
pleas  of  the  defendant  which  aver  that, 
at  the  time  the  ticket  was  purchased  by 
the  plaintiff  and  presented  to  the  con- 
ductor, the  defendant  had  a  rule  that  such 
ticket  should  be  good  for  a  continuous 
passage,  beginning  on  the  day  of  sale, 
which  rule  was  known  to  plaintiff,  and, 
further,  that  notice  of  such  rule  was  in- 
dorsed upon  said  ticket,  but  which  did 
not  negative  the  disuse  or  waiver  of  the 
rule  by  the  defendant  in  the  sale  of  the 
ticket  alleged  in  the  complaint  to  have 
been  unlimited,  present  an  insufficient 
answer  to  the  complaint,  and  are  subject 
to  demurrer  for  failing  to  negative  such 
disuse  or  waiver.  Louisville  &  N.  R.  Co. 
V.  Bizzell,  131  Ala.  429,  30  So.  777, 

Tender  of  Worn  CurTency. — In  an  ac- 
tion against  a  street  railroad  company 
for  ejection  of  a  passenger,  defendant's 
plea  alleged  that  plaintiff  tendered  to  the 
conductor  a  coin,  as  a  fare,  so  worn  that 
the  conductor  could  not  tell  whether  it 
had  originally  been  a  coin  of  the  United 
States  government  or  not,  and  that,  when 
the  conductor  ■  declined  to  receive  the 
coin,  plaintiff  declined  to  pay  his  fare 
with  any  other  money,  and  was  ejected. 
Held  that,  irrespective  of  whether  the 
plea  was  a  good  defense,  it  put  in  issue 
the  condition  of  the  coin.  Mobile  5t  Ry. 
Co.  V.  Waters,  135  Ala.  227,  33  So.  «. 
cited  in  note  in  3S  L.  R.  A.,  N.  S.,  1031. 

§  8S3  (3)  Replication. 

Misplaced  TicketK-Reasonable  Time. 
— In  an  action  by  a  passenger  for  his  ex- 
pulsion from  a  railroad  train,  the  defend- 
ant's plea,  averred  that,  when  the  con- 
ductor demanded  of  him  his  ticket  or 
fare,  plaintiff  "refused"  and  "willfully 
failed"  to  present  or  tender  any  ticket  or 
fare,  and  the  conductor  thereupon  ejected 
him,  and  plaintifTs  replication  alleged 
that,  when  the  conductor  demanded  his 
ticket  or  fare,  he  had  misplaced  his  ticket 
in  his  clothing,  and  the  conductor  ejected 
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him  without  giving  him  a  reasonable  time 
within  which  to  produce  the  ticket.  Held 
Ihat,  as  the  replication  was  in  the  nature 
of  a  confession  and  avoidance,  it  was  in- 
sufficient, for,  while  the  word  "fail"  at 
times  is  synonymous  with  "refuse,"  the 
word  "refuse"  here  means  to  decline  to 
accept,  or  reject,  and  the  words  "willfully 
fail"  mean  an  intentional  neglect,  and  so 
it  does  not  show  that  plaintiff  attempted 
to  produce  his  ticket  or  notified  the  con- 
ductor that  he  had  one,  and  requested 
reasonable  time  within  which  to  search 
for  his  ticket,  which  was  necessary  be- 
fore he  could  complain  of  his  ejectment 
(citing  7  Words  and  Phrases,  p.  631,  and 
8  Words  and  Phrases,  p.  7468).  Louis- 
ville, etc.,  R.  Co.  V.  Mason,  i  Ala.  App. 

353,    58    So.    963. 

g  U3  (4)  Ibsucs,  Proof,  and  Variance. 
See  post,  "Admissibility  in  General,"  § 

254     (2). 

Issues — Boisterous  Conduct  of  Third 
Person. — In  an  action  against  a  railroad 
company  by  a  passenger  to  recover  dam- 
ages for  being  wrongfully  ejected  from 
the  defendant's  train  where  the  only 
pleas  interposed  were  that  of  the  general 
issue,  and  a  special  plea  setting  up  that 
the  plaintiff  was  ejected  on  account  of 
his  boisterous  conduct  on  the  train,  evi- 
dence relating  to  the  boisterous  conduct 
of  other  persons  than  the  plaintiff,  or 
showing  that  there  was  a  subsequent 
difficulty  between  the  conductor  who 
ejected  the  plaintiff  and  the  plaintiff,  is 
wholly  irrelevant  and  immaterial.  South- 
ern Ry.  Co.  V.  Lynn,  ift  Ala.  297,  29  So. 
673,  followed  in  Southern  R.  Co.  v.  Lynn, 
139  Ala.  660,  30  So.  908. 

Same— Conduct  of  Flagman  Acting  for 
Conductor. — A  complaint  in  an  action 
against  a  railroad  company  alleged  that 
defendant's  conductor  wrongfully  com- 
pelled the  plaintiff,  who  had  taken  pas- 
sage and  paid  his  fare  on  one  of  defend- 
ant's trains,  to  leave  the  train  at  an  in- 
termediate station,  and  that  in  doing  so 
the  conductor  was  abusive,  using  lan- 
guage which  was  derogatory  to  his  char- 
acter for  honesty,  and  which  imported  a 
charge  that  he  was  attempting  to  proceed 
on  his  journey  without  paying  his  fare. 
The  evidence  was  that  the  conductor, 
after  an  altercation  with  the  plaintiff  as 


to  whether  the  latter  had  paid  his  fare,  de- 
termined upon  putting  him  off,  and  di- 
rected the  flagman  to  look  after  him.  The 
flagman,  in  the  presence  of  the  conductor, 
and  as  part  of  the  said  altercation,  told 
the  plaintiff  that  he  would  have  to  pay  his 
fare  or  they  would  put  him  off.  The 
flagman  testified  that  he  was  in  the  habit 
of  helping  the  conductor  take  up  tickets, 
and  that  he  was  authorized  by  the  con- 
ductor to  put  off  passengers  when  thej 
would  not  pay  their  fare.  Held  that,  as 
this  evidence  tended  to  show  that  the 
flagman  was  acting  for  the  conductor, 
and  in  execution  of  the  latter's  orders,  it 
was  admissible  in  support  of  the  allega- 
tion that  the  conductor  himself  had 
wrongfully  compelled  the  plaintiff  to 
leave  the  trains  and  although  nothing  was 
claimed  on  account  of  the  abusive  lan- 
guage of  the  flagman,  and  damages  there- 
fore could  not  be  imposed  on  account  of 
it,  it  was  nevertheless  admissible  as  a 
part  of  the  res  gestae  attending  the  ejec- 
tion of  the  plaintiff.  Alabama  G.  S.  R. 
Co.  V.  Tapia,  94  Ala.  226,  10  So.  236. 

Sam^Receipt  for  Fare. — In  an  action 
against  a  railroad  company  by  a  pas- 
senger to  recover  damages  for  being 
wrongfully  ejected  from  defendant's  train, 
where  the  only  pleas  interposed  were  the 
general  issue  and  a  special  plea  setting 
up  that  the  defendant  was  ejected  on  ac- 
count of  boisterous  conduct,  and  the  evi- 
dence showed  that  the  plaintiff  had  paid 
his  fare,  and  that  in  order  for  the  plaintiff 
to  reach  his  destination  it  was  necessary 
for  him  to  change  cars  from  the  main- 
line to  the  branch  line,  all  question  as 
to  the  duty  of  plaintiff,  after  having  paid 
his  fare  from  the  place  where  he  boarded 
the  defendant's  train  on  the  main  line  to 
his  destination  to  the  conductor  of  the 
train  on  the  main  line,  to  obtain  a  check 
or  other  evidence  of  such  payment  from 
the  conductor,  is  foreign  to  the  issues 
pres  nted  in  the  pleadings,  and  evidence 
in  reference  thereto  is  inadmissible;  and 
written  charges  requested  by  the  defend- 
ant predicated  upon  the  theory  that  it 
was  plainCitTs  duty  to  have  gotten  such 
check,  or  other  evidence  of  payment,  are 
properly  refused.  Such  facts,  to  be  avail- 
able as  a  defense,  should  be  presented  un- 
der a  proper  plea.  Southern  Ry.  Co.  v. 
Lynn,  128  Ala.  897,  29  So.  573,  followed 
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in  Southern  R.  Co.  v.  Lynn,  129  Ala.  660, 
30   So.   908. 

Same^Person    under    Disability. — The 

negligence  of  the  conducior  in  leaving 
plaintiff  on  the  platform  after  ejecting 
him  from  the  car,  knowing  that  he  was 
so  drunk  as  to  be  unable  to  take  care  of 
himself,  not  being  counted  on  in  the  com- 
plaint, could  not  be  made  the  basis  of  a 
recovery.  Moore  v.  Nashville,  C.  &  St.  L. 
Ry.,  137  Ala.  495,  34  So,  617,  cited  in 
note  in  16  L.  R.  A..  N.  S.,  197. 

Where,  in  an  action  for  injuries  to  a 
passenger  required  to  disembark  because 
her  ticket  was  defective  and  because  she 
refused  a  fare,  the  issues  were  the  negli- 
gence of  the  carrier  in  requiring  her  to 
disembark  at  a  dangerous  place,  and 
whether  she  was  guilty  of  contributory 
negligence,  the  testimony  that  the  pas- 
senger was  old  and  infirm,  that  she  was 
required  to  leave  the  train  in  the  early 
morning  before  good  daylight,  that  she 
carried  a  suit  case,  and  that  the  con- 
ductor who  saw  her  offered  no  assistance, 
that  she  left  the  car  from  the  rear  plat- 
form, and  that  the  distance  from  the 
steps  of  the  platform  to  the  ground  was 
between  three  and  four  feet,  etc.,  was 
competent  under  the  issues.  Central,  etc., 
R.  Co.  V.  Bagley,  173  Ala.  611,  55  So.  884. 

Same — Special  Damages.— An  aver- 
ment of  special  damages  in  an  action 
against  a  railroad  company  for  wrong- 
fully ejecting  the  plaintiff  from  one  of 
its  trains,  in  that  it  was  necessary  for 
him  to  telegraph  his  family  and  busi- 
ness associates  of  his  whereabouts,  does 
not  apprise  the  defendant  that  plaintiff 
will  attempt  to  prove  that  he  had  to  send 
a  telegraph  to  his  brother  to  request 
him  to  attend  to  a  matter  of  urgent  busi- 
ness, which  plaintiff's  enforced  delay 
prevented  him  from  attending  to  in  per- 
son. Alabama  G.  S.  R.  Co.  v.  Tapia,  94 
Ala.  E26,  10  So.  336. 

Proof— Liability  ot  ReceiverB. — In  an 
action  against  receivers  of  a  railroad  com- 
pany by  a  passenger  to  recover  dam- 
ages for  the  alleged  wrongful  ejection  of 
the  plaintiff  from  a  train,  where  it  is 
averred  in  the  complaint  that  the  de- 
fendants, as  receivers,  were  operating  a 
railroad  upon  which  the  said  train  was 
run,  and  that  the  plaintiff  was  ejected 
from  the   train  by   employees  or  agents 


of  the  defendants  as  such  receivers,  and 
the  general  issue  and  special  pleas  of 
contributory  negligence  are  pleaded,  in 
order  for  the  plaintiff  to  recover  he  must 
prove  the  averments  of  the  complaint 
that  the  defendants  were  receivers  of  and 
operated  said  road  and  had  control 
thereof,  and  that  the  persons  who  ejected 
the  plaintiff  were  in  the  employment  of 
tite  defendants  as  such  receivers.  The 
plea  of  the  general  issue  put  these  mate- 
rial averments  in  issue,  and  the  fact  that 
a  special  plea  of  contributory  negligence 
was  tiled  did  not  waive  the  necessity  for 
proof  which  the  plea  of  the  general  issue 
cast  on  the  plaintiff.  McGhee  v.  Cashin, 
30  So.  367,   130  Ala.  561. 

Same — When  Servants  Act  Jointly. — 
Where  plaintiff,  a  passenger  on  an  electric 
car,  alleged  and  proved  that  the  ejec- 
tion from  the  car  was  committed  jointly 
by  the  conductor  and  motorman,  it  was 
not  error  to  charge  the  jury  to  find  for 
defendant  if  they  believed  from  Che  evi- 
dence that  the  mortorman  did  not  aid 
or  assist  in  ejecting  her.  Bowie  c.  Bir- 
mingham Railway  &  Electric  Co.,  27  So. 
1016,  135  Ala.  397,  50  L.  R.  A.  632. 

Same  —  Misdirection  and  Ejection. — 
Plaintiff  sued  for  damages  for  his  wrong- 
ful and  forcible  ejection  from  a  train 
which  he  had  entered  by  misdirection  of 
a  station  agent  of  the  defendant.  Held, 
that  plaintiff  could  recover  damages  for 
the  misdirection,  although  the  proof  did 
not  sustain  the  allegation  of  forcible 
ejection.  Alabama  G.  S.  R.  Co.  v. 
Heddleston,  62  Alk.  21S,  3  So.  53. 

Variance — Moving  Train. — Where  a 
passenger  sued  a  carrier  for  wrongful 
ejection  from  a  train,  and  alleged  that 
at  the  time  the  train  was  in  motion,  that 
allegation  was  mere  aggravation  of  dam- 
ages, not  one  material  to  the  cause  of  ac- 
tion; and  proof  that  the  train  was  not  in 
motion  docs  not  constitute  material 
variance.  Louisville,  etc,  R.  Co.  v.  Pen- 
ick  (Ala.),  62  So.  865. 

§  8H.  Evidence 

§   SM   (1)    Presumptions   and   Burden   of 
Proof. 

Improperly  Punched  Traorfer.— In  an 
action  against  a  street  railway  company 
for  ejecting  a   passenger  who  presented 
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an  improperly  punched  transfer,  the 
burden  was  on  him  to  show  that  the  con- 
ductor on  the  first  car  was  bound  to 
issue  a  transfer  to  him  to  the  car  from 
which  he  was  ejected.  Birmingham  Ry., 
Light  &  Power  Co.  v.  Turner,  45  So.  671, 
154  Ala.  S42. 

Fulnre  to  Show  Ticket.— In  an  action 
by  a  passenger  who  was  ejected  from  a 
railroad  train,  though  he  had  a  ticket, 
where  the  company  defended  on  the 
ground  that  he  failed  to  produce  his 
ticket,  the  burden  of  proving  that  he  in- 
tended to  produce  his  ticket,  and  that  he 
so  notified  the  conductor,  is  on  the  plain- 
tiflf.  Louisville,  etc..  R.  Co.  v.  Mason,  4 
Ala.  App.  353,  58  So.  963. 
§  SB4  (S)  AdmisgibUity  in  General. 

See  ante,  "Issues,  Proof,  and  Variance," 
S  253  (4). 

In  Oeneral. — In  an  action  against  a  rail- 
road company  for  wrongfully  ejecting 
plaintiff  from  the  train  before  he  reached 
the  station  for  which  he  supposed  he  had 
purchased  a  ticket,  evidence  that  plain- 
tiff tried  to  get  the  conductor  to  lend 
him  money  to  buy  a  ticket,  and  that  plain- 
tiff had  only  a  few  cents,  was  improperly 
admitted.  Southern  Ry.  Co.  v.  Bunnell, 
36  So.  380,  138  Ala.  247. 

In  an  action  against  a  railroad  for 
wrongfully  ejecting  plaintiff  from  a  car, 
testimony  that  on  entering  the  car  plain- 
tiff went  to  his  son,  who  was  sitting 
down,  and  asked  him  to  lend  him  fifteen 
cents;  that  cursing  or  profane  language 
was  used  by  others  who  were  on  the 
outside  of  the  car;  that  after  receiving 
the  injuries  plaintiff  requested  a  witness 
to  take  care  of  him — was  irrelevant. 
Moore  v.  Nashville,  C.  &  St.  L.  Ry.,  34 
So.  617,  137  Ala.  49S. 

In  an  action  against  a  railroad  com- 
pany for  wrongfully  ejecting  plaintiff 
from  its  train  before  he  reached  the 
tion  for  which  he  had  attempted  to 
chase  a  ticket,  defendant's  conductor 
testified  that  the  ticket  he  took  up  on 
one  trip  he  usually  took  back  on 
next  trip  and  sent  them  to  another  city. 
The  ticket  on  which  plaintiff  rode  was 
introduced  in  evidence  by  defendant. 
Held,  that  evidence  that  the  conductor 
made  no  effort  to  obtain  the  return  of 
the  ticket  which  plaintiff  used  was 


side  the  issues.  Southern  Ry.  Co.  v.  Bun- 
nell, 36  So.  380.  133  Ala.  347. 

In  an  action  against  a  street  railroad 
for  ejection  of  a  passenger  on  the  ground 
that  fare  tendered  was  not  legal  tender, 
an  objection  to  a  question  to  plaintiff  as 
to  where  he  got  money  to  pay  his  fare 
after  he  was  put  off  should  have  been 
sustained.  Mobile  St.  Ry.  Co.  v.  Watters, 
33  So.  42,  135  Ala.  227,  cited  in  note  in 
35  L.  R.  A.,  N.  S.,  1031. 

Profane  and  Abusive  Language — "On 
the  former  appeal  in  this  case  it  was 
ruled  that  evidence  of  the  conductor's 
profane  and  abusive  langoiage  to  the 
plaintiff  was  relevant,  and  we  see  no 
reason  now  to  depart  from  that  ruling. 
The  issues  in  this  respect  are  the  same 
as  they  were  then.  McGhee  v.  Cashin,  130 
Ala.  561,  30  So.  367."    S.  C,  40  So.  63,  64. 

Defective  or  Invalid  Ticket— In  an  ac- 
tion against  a  carrier  for  the  ejection  of 
a  passenger  by  a  conductor,  who  erro- 
neously claimed  that  his  ticket  was  not 
a  proper  one,  there  was  no  error  in  the 
admission  of  testimony  of  the  plaintiff 
as  to  his  exhibiiing  the  ticket  to  other 
persons  on  the  day  he  was  ejected  and 
after  he  had  left  the  train.  McGhee  & 
Fink  V.  Cashin  (Ala.),  40  So.  63. 

Testimony  of  persons  to  whom  the 
ticket  was  exhibited,  descriptive  of  the 
same,  when  taken  in  connection  with 
other  evidence  tending  to  identify  it  as 
the  same  ticket  offered  by  plaintiff,  was 
not  erroneous.  McGhee  &  Fink  v.  Cashin 
(Ala.).   40   So,    63. 

It  was  competent  for  plaintiff  to  show 
where  the  ticket  had  been  since  the  day 
he  was  ejected;  the  identity  of  the  ticket 
being  unquestioned.  McGhee  &  Fink 
V.  Cashin  (Ala.),  40  So.  63. 

Where  a  conductor  erroneously  claimed 
that  plaintiff's  ticket  was  not  a  proper 
one,  and  ejected  him  from  the  train, 
but  plaintiff,  after  the  ejection,  got  upon 
the  train  and  paid  the  cash  fare  to  a 
point  beyond  the  one  to  which  his  ticket 
read,  it  was  proper  to  sustain  an  ob- 
jection to  a  question  to  plaintiff  as  to  how 
he  happened  to  buy  a  ticket  to  the  place 
to  which  the  ticket  in  question  read,  in- 
stead of  the  place  to  which  he  paid  a 
cash  fare.  McGhee  &  Fink  v.  Cashin 
(Ala.),  40  So.  63. 
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In  an  action  against  a  railway 
pany  for  wrongfully  ejecting  pi; 
from  its  train  before  he  had  reached  the 
station  tor  which  he  had  attempted  to 
purchase  a  ticket,  defendant's  ticket  agent 
at  the  station  at  which  plaintiff  pur- 
chased Ihe  ticket  gave  evidence  tending 
to  show  thai  two  tickets  were  called  for 
to  the  point  to  which  plaintiff  desired  to 
go,  and  that  he  made  a  mistake  in  issu- 
ing only  one  to  that  point.  Held  that 
evidence  that  he  had  made  such  mistakes 
before  was  inadmissible.  Southern  Ry. 
Co.  V.  Bunnell,  36  So.  380,  138  Ala.  247. 
Character  and  Condition  of  Place.—' 
Evidence  is  admissible  to  show  the  char- 
acter and  condition  of  the  place  where 
deceased  was  killed,  the  state  of  the 
weather,  and  the  kind  of  night.  Louis- 
ville, etc.,  R.  Co,  V.  Johnson,  108  Ala. 
62,   19   So.   51. 

Res  Gesta.— Where  one  has  purchased 
a  ticket  and  lakes  passage  upon  a  train 
operated  upon  a  railroad,  and  the  ticket 
on  its  face  entitles  him  lo  he  carried  on 
the  train  on  which  he  is  riding,  and  he 
offers  such  ticket  to  the  conductor,  such 
person  does  not  lose  his  character  as  a 
passenger  by  being  ejected  from  the 
train  by  the  conductor;  nor  is  the  con- 
ductor authorized,  after  such  ejectioi 
to  disregard  any  duty  he  owed  such  per- 
son as  a  passenger  had  he  not  beer 
ejected;  and  abusive  and  insulting  lan- 
guage used  by  a  conductor  towards  such 
person  while  he  was  re-entering  the 
after  his  ejection  for  the  purpose  of 
tinuing  his  journey  constitutes  part  of 
the  res  gestae  of  Ihe  ejection,  and  is  ad- 
missible in  evidence  in  an  action  to  re- 
cover damages  for  being  ejected  from  the 
train.  McGhee  v.  Cashin,  130  Ala.  S61, 
30   So.   367. 

On  plaintifFs  testimony,  an  assault  on 
him  by  a  brakeman  in  ejecting  him  from 
a  train  was  willful  and  wanton,  and  with- 
out justification  or  palliation.  According 
to  defendant's  evidence,  it  was  committed 
under  a  reasonable  apprehension  of  an 
immediate  deadly  attack  by  plaintiff  on 
the  conductor  or  brakeman.  Held  that, 
on  the  issues  of  fact  thus  presented,  all 
that  occurred  and  was  said  between 
plaintiff  and  the  conductor  and  brakeman, 
and  the  language,  manner,  and  conduct 
of    the    parties    during    the    conversation 


just  before  and  leading  up  to  the  assault, 
was  competent  as  part  of  the  res  gesta. 
Alabama  G.  S.  R.  Co.  v.  Frazier,  93  Ala. 
4S,  B  So.  303. 

Cr.  Code  1896,  §  4»S,  providing  that  on 
the  trial  of  the  person  for  an  assault,  an 
assault  and  battery,  or  an  aflray,  he  may 
give  in  evidence  any  opprobrious  words 
or  abusive  language  used  by  the  person 
assaulted  at  or  near  the  time  of  the  as- 
sault in  extenuation  or  justification,  has 
no  application  lo  an  action  for  ejection  of 
a  passenger  because  of  his  alleged  mis- 
conduct. Nashville,  etc..  Railway  v. 
Moore,  148  Ala.  63,  41  So,  984. 
§  2H  (3)  Weight  and  SufBdency. 

In  an  action  against  a  carrier  for  the 
wrongful  ejection  of  a  passenger,  evi- 
dence considered,  and  held,  that  the  trial 
judge  should  have  granted  defendant's 
motion  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  great 
weight  of  the  evidence.  Louisville  &  N. 
R.  Co.  V.  Perkins,  144  Ala.  325,  39  So.  30S. 

§  SBS.  Damages. 

See  post,  "Damages,"  §  287  (4). 
As  to  place  and  sleeping  cars,  sec  post, 
"Actions  for  Injuries   to  or   Ejection  of 
Passenger,"  §  277, 

S  S5S  <I)  Elements  in  General. 

The  measure  of  damages  of  a  passen- 
ger, who,  buying  a  ticket  to  one  point, 
is  given  one  to  a  less  distant  point,  where 
he  is  ejected,  is  not  confined  to  the  mere 
cost  of  transportation  between  the  two 
points.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Foster,  134  Ala.  844,  33  So.  773. 

Plaintiff,    who    was    wrongfully   ejected 
from    defendant's    freight   train,   was   en- 
lit  led  lo  recover  all  damages  proximately 
resulting  from  the  wrong,  including  the 
expense  and   inconvenience    to  which  he 
and  for  humiliation  and  indig- 
nity suffered   by  him.      Louisville    &  N. 
Co.  V.  Hine,  121  Ala.  234,  25  So.  867, 
cited  in  note  in  12  L.  R.  A.,  N.  S.,  185. 
Special    Damages.— See    ante,    "Issues, 
Proof,  and  Variance,"  §  253  (4). 

One  wrongfully  ejected  from  a  street 
car  may  recover  damages  arising  from 
his  weak  physical  condition,  drawn  to 
the  conductor's  attention,  and  other  dam- 
ages proximately  resulting  from  the 
wrong,  including  the  expense  and  incon- 


■jGoogle 


§§  255  (l)-256 


825 


venicDce  to  which  he  was  put,  and  hu- 
miliation and  indignity  suffered.  Birm- 
ingham R.,  etc.,  Co.  V.  Turner,  1G4  Ala. 
543,  45  So.  671. 
§  UK  (2)  Pear,  Hunullatioii,  and  Mental 
Suffering. 

In    an    action    against    a    carrier 
wrongful  ejection  of  a  passenger,  actual 
damages  prayed  for  in  the  complaint 
elude  damages  for  wounded  feelings  and 
mental    suffering.       McGhee    &    Fink    v. 
Cashin  (Ala.),  40  So.  63. 

Plaintiff,  who  was  wrongfully  ejected 
from  defendant's  train,  can  not  rec 
damages  for  humiliation  resulting  from 
his  being  "guyed"  about  being  put  ofT, 
by  persons  who  were  not  present  when 
he  was  ejected,  as  such  damages  are  too 
remote.     Louisville  &  N.  R,  Co.  v.  Hine, 

131   Ala.   334,   25   So.    857. 

§  SSS  (3)  AggrsTatioii,  Mitigation  and 
Reduction  of  Lots. 
In  an  action  against  a  railroad  com- 
pany, by  a  passenger,  who,  having  pur- 
chased a  ticket  to  travel  on  a  freight 
train,  by  mistake  entered  a  train  which 
was  not  allowed  to  carry  passengers  be- 
yond a  station  ten  miles  short  of  hia  des- 
tination, and,  being  so  informed  by  the 
conductor  upon  presentation  of  his  ticket, 
declined  to  leave  the  train,  as  he  was  of- 
fered an  opportunity  to  do,  and  travelled 
to  the  station  ten  miles  short  of  his 
tination,  where  he  was  required  by  the 
conductor  to  leave  the  train;  a  recovery 
can  not  be  had  for  vindictive  damages, 
if  the  conductor,  in  requiring  him  to  leave 
the  train,  did  not  use  any  actual  force  to 
eject  him,  nor  apeak  to  him  in  a  rude, 
rough,  or  angry  manner.  South,  etc., 
R.  Co.  V.  Huffman,  70  Ala.  4SS. 

§  SSS  <4)   Exemplary  Damageo. 

See  ante,  "Aggravation,  Mitigation,  and 
Reduction  of  Loss,"  §  855  (3). 

Where  the  wrongful  ejection  of  a  pas- 
senger is  accompanied  by  willfulness,  ex- 
emplary damages  may  be  awarded. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 
Lee,  153  Ala.  386,  45  So.  184. 

Although  plaintiff  got  on  a  train  know- 
ing that  no  passengers  were  allowed  on 
it,  and  though  it  was  the  duty  of  the  I 
brakeman  to  put  him  off,  stil),  if  the  lat- 
ter, in  the  discharge  of  that  duty,  will- 


fully assaulted  and  beat  plaintiff,  merely 
because  he  declined  to  get  off  while  it 
was  running  at  a  rate  of  speed  rendering 
the  attempt  hazardous,  the  company 
would  be  liable  for  punitive  damages. 
Alabama  G.  S.  R.  Co.  v.  Frazier,  63  Ala. 
45,  9  So.  303. 

The  use  of  abusive  language  in  eject- 
ing a  prospective  passenger  from  a  sta- 
tion tends  to  show  such  circumstances  of 
aggravation  as  to  warrant  the  submission 
to  the  jury  of  the  question  of  punitive 
damages.  Louisville,  etc.,  R.  Co.  v.  Kay 
(Ala.),  62  So.  1014. 

§  2SS  (S)  Inadequate  or  Excessive  Dam- 
ages. 
Two  hundred  eighty-seven  dollars  was 
not  an  excessive  recovery  against  a  street 
railway  company  for  wrongfully  ejecting 
a  passenger  weakened  by  typhoid  fever 
and  compelled  to  walk  home.  Birming- 
ham R.,  etc.,  Co.  *.  Turner,  154  Ala.  S43, 
4S  So.  671. 

§  ase.  — —  Questions  for  Jury. 

See  post,  "Invading  Province  of  Jury," 
g  357   (3). 

Contributory  Negligence. — Whether  an 
aged  female  passenger,  on  being  ejected 
from  a  train,  was  guilty  of  contributory 
negligence  in  disembarking  at  a  place 
designated  by  the  carrier's  employees,  is 
for  the  jury.  Central,  etc.,  R.  Co.  v.  Bag- 
ley,  173  Ala.  ail,  55  So,  884. 

Awaiting      TranqxHtation — Reasonable 

Time. — Where  the  evidence  is  conflicting 

to  what  was  a  reasonable  time  before 

train  was  due  to  go  to  the  station  for 
the  purpose  of  boarding  it,  the  question 
of  whether  plaintiff  went  there  more  than 
time  before  the  train  was 
for  the  jury.  Louisville,  etc.,  R. 
Co.  V.  Kay  (Ala.),  6S  So.  1014. 

Safety  of    Place.^ — Whether     a  carrier 

stified  in  ejecting  a  passenger  ejected 
her  at  a  dangerous  place,  resulting  in 
injuries  to  her,  is  for  the  jury.  Central, 
R.  Co.  V.  Bagley,  173  Ala.  611,  55 
So.  894. 

Safe  Place — Drunketmess — Knowledge. 
-The  question  whether  the  place  was  a 
proper  one  to  eject  a  passenger,  having 
reasonable  regard  for  his  safety,  bow 
drunk  deceased  was,  and  whether  the  con- 
ductor knew  of  his  condition,  are  for  the 
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jury.     I>->ui«ville,  etc.,  R.  Co.  f.  John»on, 
im  Ata.  HZ,   19  So.  SL 

QtMStion  for  Court— Role— The  rea- 
•onaMenet*  o(  a  given  rule  adopted  by  a 
carrier  o(  pat^enKer*  is,  in  an  action  for 
ejection,  a  qucttion  for  the  court  Birm- 
initham  Ky.,  Liffht  &  Power  Co.  f.  lie- 
[>>nouKh.  H.3  Ala.  133,  U  So.  9«0,  13  L. 
R.  A-  N.  S-  4«. 

I  U7, IiMtructioa*. 

I  M7  (1)  In  Omic»L 

In  an  action  for  ejection  of  a  patscnger, 
a  request  to  charge  that  the  conductor  of 
a  railroad  train  in  a  police  officer,  whose 
duty  it  is  to  keep  order  on  the  tiain  and 
to  eject  all  persons  who  use  obscene  or 
abusive  languaKc  in  the  presence  and 
hearing  of  passengers,  was  misleading  be- 
cause of  its  omission  of  the  qualification 
that  the  conductor  may  use  only  such 
for:e  at  may  be  necessary  to  accomplish 
the  removal,  as  provided  by  Code  1886, 
«  3457.  Nashville,  etc..  Railway  v.  Moore. 
I4H   Ala.  63,   41   So.   684. 

An  iiislruction  that  if,  at  the  time  of 
plaintilT's  alleged  injury,  he  was  a  paS' 
si'ngcr  on  defendant's  train  on  which  M. 
was  conductor;  that  plaintiff  was  disor- 
derly in  that  he  used  profane  and  vulgar 
lanRuaKC  which  made  it  necessary  for  the 
conductor  to  eject  him,  and  plaintiff  was 
injured  because  of  his  resistance,  he 
could  not  recover— was  properly  refused 
as  pretermitting  ail  inquiry  as  to  the  de- 
gree of  force,  employed  to  overcome  the 
resistance,  and  as  asserting  as  a  fact  that 
plaintiff's  act  rendered  it  necessary  for 
the  conductor  to  eject  him,  and  that  his 
resistance  was  the  cause  of  the  injury. 
Nashville,     etc.,   Railway  v.     Moore,   148 

Ala.   03,   41    So.   9H4. 

A  charge,  in  an  action  for  injuries  to 
a  passenger  required  to  disembark  from 
the  train  because  of  the  insufficiency  of 
her  ticket  and  her  refusal  to  pay  fare, 
that,  i(  the  jury  were  not  reasonably  sat- 
isfied thai  the  conductor  knew  of  the  pas- 
senger's infirniily  and  the  peril  attending 
her  leaving  the  train  at  the  time  and 
place,  the  carrier  was  not  liable  for  in- 
juries sustained  in  alighting,  was  prop- 
erly refused  because  misleading.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Bagley,  173 
Ala.  611.  as  So.  894. 

In  an  action  against  a  carrier  for  the 


wrongful  ejection  of  a  passenger,  an  in- 
struction reqtiiring  the  jury  to  find  for 
defendant,  unless  the  conductor  threw  the 
passenger  off  the  train,  was  properly  re- 
fused; there  being  no  eridence  that  the 
ejection  was  by  the  conductor  alone. 
Louisville  &  N.  R.  Co.  v.  Pcrkina.  144 
Ala.  325,  39  So.  305. 

S  flS7  (S)  AppScabiUtT  to  PleadingB  and 

Where,  in  an  action  against  a  street 
railroad  for  ejection  of  a  passenger  from 
a  street  car,  the  allegations  of  the  plea  put 
in  issue  whether  the  conductor,  owing  to 
the  condition  of  the  coin  offered  as  fare, 
could  determine  it  legal  tender,  and  the 
conductor  testified  that  he  could  not  tell 
the  coin  from  a  piece  of  tin,  it  was  error 
to  instruct  that,  if  the  coin  tendered  were 
legal  tender,  plaintiff  could  recover,  as 
ignoring  the  plea  of  defendant.  Mobile 
St.  Ry.  Co.  V.  Watters,  135  Ala.  227,  33 
So,  42.  cited  in  note  in  33  L.  R.  A.,  N.  S., 
1031. 

9  SB7  (8)  Invading  Province  of  Jtny. 

In  an  action  against  a  railroad  company 
by  a  passenger  to  recover  damages  for 
the  alleged  wrongful  ejection  of  the  plain- 
tiff from  one  of  the  defendant's  trains, 
where  it  is  averred  in  the  complaint,  and 
the  evidence  introduced  on  the  part  of 
the  plaintiff  tends  to  show,  that  be  of- 
fered the  conductor  of  the  defendant's 
train,  upon  which  the  plaintiff  was  rid- 
ing, a  ticket  which  was  unlimited,  and 
which  the  plaintiff  had  bought  from  the 
defendant's  agent,  and  that  the  conductor 
refused  to  receive  said  ticket  and  ejected 
the  plaintiff,  but  the  evidence  for  the  de- 
fendant tended  to  show  that  the  ticket 
offered  by  the  plaintiff  was  indorsed, 
"Good  for  continuous  passage  beginning 
on  the  day  of  sale,"  and  that  the  ticket  so 
indorsed  was  presented  by  the  plaintiff 
some  months  after  sale,  this  conflict  in 
the  evidence  makes  a  question  for  the 
determination  of  the  jury;  and  therefore 
a  charge  is  properly  refused,  as  being  in- 
vasive of  the  province  of  the  jury,  which 
instructs  them  that  "there  is  nothing 
whatever  on  the  ticket  limiting  the  time 
within  which  it  might  be  used,  nor  is 
there  anything  on  it  to  show  the  ptir- 
chaser  that  it  was  in  his  discretion  to  ose 
the  ticket  when  he  was  disposed  to  do 


>v  Google 


i  257  {3)-263 


827 


so."  Louisville  &  N.  R.  Co.  *.  Bizzell, 
131  Ala.  429,  30  So.  77T. 

Punitive  damages  are  not  recoverable 
as  a  matter  of  right,  but  their  imposition 
is  discretionary  with  the  jury.  There- 
fore a  rharge  is  properly  refused,  as  be- 
ing erroneous,  which  instructs  the  jury 
that  the  plaintiff,  in  an  action  against  a 
railroad  company  for  his  wrongful  ejec- 
tion as  a  passenger,  would,  under  given 
circumstances,  be  entitled  to  recover  pu- 
nitive damages.  Louisville  &  N.  R,  Co. 
f.  Bizzell,  131  Ala.  429,  30  So.  777. 

In  an  action  against  a  street  railroad 
for  ejection  of  a  passenger,  the  defense 
was  that  the  coin  tendered  as  fare  was  so 
worn  that  the  conductor  could  not  de- 
termine it  legal  tender.  The  conductor, 
as  a  witness,  while  denying  that  the  dime 
exhibited  in  evidence  was  the  same  that 
offered  for  plaintifFs  fare,  testified  that 
the  coin  so  exhibited  was  a  good,  visibly 
lettered  dime.  Held,  that  the  court  was 
justified  in  charging  on  the  assumption 
that  the  dime  introduced  was  of  legal- 
tender  quality.  Mobile  St.  Ry.  Co.  v. 
Watters,  13S  Ala.  327,  33  So.  42,  cited  in 
35  L.  R.  A.,  N.  S.,  1031. 

§  SS7  (4)  Damages. 

In  an  action  for  ejecting  a  passenger 
from  a  train,  a  requested  charge  that  the 
jury  could  not  award  any  damages  for 
abusive  language  of  the  conductor  held 
properly  refused  under  the  evidence. 
Louisville,  etc.,  R.  Co.  v.  Penick  (Ala.). 
62  So.   965. 

In  an  action  for  wrongful  ejection  of  a 
passenger,  an  instruction  that  in  assess- 
■  ing  damages  the  jury  were  authorized, 
in  their  best  judgment,  to  award  a  (air 
and  reasonable  compensation  for  any 
physical  pain  or  mental  suffering  that 
they  might  believe  plaintiff  to  have  suf- 
fered, and  also  as  a  punishment  to  de- 
fendant, if  they  believed  such  damages 
should  be  awarded,  was  not  improper. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 
Lee,  1S3  Ala.  386,  43  So.  164. 

Where  there  was  testimony  that  the 
conductor  in  ejecting  a  passenger  told 
her  she  was  "too  damned  slow,"  and 
that  if  they  killed  her  they  would  pay 
for  her,  a  requested  charge  that  the  jury 
could  not  award  any  damages  for  abu- 
sive language  used  by  the  conductor  was 


properly  refused.  Louisville,  etc.,  R.  Co. 
I'.  Penick  (Ala.),  82  So.  965. 

In  the  absence  of  evidence  that  a  car- 
rier exercised  diligence  or  care  in  em- 
ploying a  brakeman  who  threw  a  passen- 
ger off  a  train,  an  instruction  that,  if  the 
carrier  believed  the  brakeman  a  fit  per- 
son, they  might  consider  that  fact  in  mit- 
igation of  damages,  is  abstract.  South- 
ern Ry.  Co.  V.  Wideman,  119  Ala.  S65, 
24   So.    764. 

(G)  PASSENGERS'  EFFECTS. 

As  to  liability  of  palace  and  sleeping 
car  companies,  see  post,  "Duties  and  Lia- 
bilities as  to  Passenger's  Effects,"  §  274, 

§  2SS.  Rules  of  Carrier. 

See  post,  "Mode  and  Form  of  Limita- 
tion in  General,"  §  267  (2). 

§     SS8.    Articles     Constituting     Personal 
Baggage. 
A     passenger     can     recover    tor    loss, 
through  the  carrier's  negligence,  of  opera 

glasses,  a  glass  and  brass  compass,  razor 
and  strap  and  accoutrements,  and  nasal 
syringe,  with  accompaniments,  together 
with  the  satchel  containing  such  articles. 
Cooney  v.  Pullman  Palace-Car  Co.,  25 
So.  713,  121  Ala.  368,  53  L.  R.  A.  690. 

§    960.    Transportation   and    Delivery    to 

Passenger. 
A    delivery    of    baggage    by    a    railroa. 
company  at  the  end  of  its  route  to  the 
owner  or  to  his  agent  terminates  the  lia- 
bility of  the  company.     Mobile  &  O.  R. 
Co.  V.  Hopkins,  41  Ala.  486. 
§  sei.  Delay  in  Transportation  or  Deliv- 
ery. 
See  post,  "Notice  to  Carrier  of  Nature 
or  Value  of  Goods,"  §  364;  "Damages,"  S 
269    (4). 

§  MSt.  Loss  or  Injury. 

§  8S3. Baggage  in  GeneraL 

"While  the  transportation  of  baggage, 
as  such,  is  incidental  to  the  carriage  of  the 
owner  as  a  passenger,  and  while  the  rail- 
road companies  are  only  responsible  to 
passengers  for  injuries  sustained  from 
some  negligence  or  wrong,  they  are  liable 
for  the  safe  delivery  of  their  baggage  in 
the  same  manner  and  to  the  same  extent 
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i  of  merchandise.  2  Roer  on 
R.  Rds.  991."  Montgomery,  etc.,  R.  Co. 
*.   Culver,   75  Ala.  567.  591. 

Defendar.t  carrier,  being  liable  for  loss 
of  baggage  as  an  insurer,  was  liable  for 
the  value  of  plaintiffs  trunk,  which  was 
lost  or  stolen  while  in  its  possession  for 
carriage.  Southern  R.  Co.  v.  Foster 
(Ala.),  60  So.  993. 


See  post,  "Connecting  Carriers,"  §  268. 

Where    a    carrier's    baggageman,   when 
requested    to    check    plaintiff's    baggage, 
was  informed  that  plaintiff  was  a  sales- 
man, and  that  the  baggage  consisted  of 
his  samples,  and  the  baggageman  there- 
upon  accepted  and  checked  it  as  baggage, 
the    carrier   could    not   successfully   resi 
an  action  for  damages  for  delay  in  tran 
portation,  on  the  ground  that  the  sampli 
did  not  constitute  such  articles  as  it  was 
required  to  accept  and  transport  as  bag- 
gage.    St.  Louis  &  S.  F.  R.  Co.  V.  Lilly, 
1  Ala.  App.  320,  5S  So.  937. 

When  Agent  Obtains  Knowledge  Out- 
side Scope  of  EmpIoTroent.— -A  carrier 
whose  agent  sells  a  ticket  to  a  passenger, 
and  checks  his  valise,  is  not  bound  by  the 
knowledge  of  the  agent  that  the  valise 
contains  only  merchandise;  such  knowl- 
edge not  coming  to  the  agent  in  the  trans- 
action of  the  carrier's  business,  but  in 
the  purchase  of  personal  wearing  apparel. 
Central  of  Georgia  Ry.  Co.  v.  Joseph,  28 
So.  35,  125  Ala.  313,  cited  in  note  in  10 
I„   R.  A.,  N.   S.,  1121. 

§  86B,  —  Contributory  Neglisence  of 
Passenger. 
See  post,  "Contributory  Negligence,"  § 
274   (4). 

§  SA6.  Carrier  aa  Warchauseman. 

Failure  of  a  passenger  to  call  for  his 
baggage  within  a  reasonable  time  after 
arrival,  though  terminating  the  carrier's 
;:bsolute  liability  therefor  as  an  insurer, 
does  not  absolve  it  from  liability  as  a 
warehouseman  or  bailee  for  the  loss  of 
the  baggage  through  the  negligence  of 
its  station  agent.  Central  of  Georgia  Ry. 
Co.  V.  Jones,  43  So.  575,  150  Ala.  37S,  9 
L.  R.  A.,  N.  S.,  1240,  cited  in  note  in  38 
L.  R.  A„  N.  S.,  385,  387. 


S   M7.   Limitation  of   Liability. 

§  M7  (1)  Power  to  Limit  Liability. 

Willful  Default  or  Tort  of  Servants. — 
A  railroad  company  can  not  limit  its  re- 
sponsibility for  a  passenger's  baggage  to 
a  specified  sum,  and  thus  exempt  itself 
from  all  liability  for  the  willful  default 
or  tort  of  its  servants,  although  such  Stip- 
ulation be  made  by  special  contract.  Mo- 
bile &  O.  R.  Co.  V,  Hopkins,  41  Ala.  488. 

The  issue  of  a  "free  ticket"  by  a  rail- 
road company  to  a  passenger  containing 
the  following  writing,  "The  person  ac- 
cepting this  free  ticket,  in  consideration 
thereof,  assumes  all  risk  of  accident,  and 
expressly  agrees  that  the  company  shall 
not  be  liable,  under  any  circumstances, 
whether  of  the  negligence  of  their  agents 
or  otherwise,  for  any  injury  to  the  person 
or  property,"  does  not  exempt  the  com- 
pany from  hability  for  the  loss  of  baggage 
of  the  passenger  occasioned  by  the  will- 
ful default  or  tort  of  a  servant  of  the  com- 
pany. Mobile  &  O.  R.  Co.  v.  Hopkins, 
41  Ala.  486.  See  note  in  »  L.  R.  A.  435, 
23  L.  R.  A.  7S0,  19  L.  R.  A.,  N.  S.,  1008, 
37  L.  R,  A.,  N.  S.,  236.  344. 

§  M7  <8>  Mode  and  Form  of  Limitatioii 
in  GeneraL 
Rule  of  Carrier — Notice  of  Rule^^ 
Plaintiff  was  a  passenger  for  E.  in  a  sec- 
ond-class car,  with  his  dog.  The  con- 
ductor told  him,  under  the  company's 
rules,  dogs  must  go  in  the  baggage  car. 
Plaintiff  delivered  the  dog  to  the  bae- 
gage  master,  and  told  him  to  put  it  off 
at  E.,  and  that  he  would  not  pay  him  any 
money  for  the  dog.  On  arriving  at  E., 
the  baggage  master  refused  to  deliver  the 
dog  without  the  payment  of  twenty-five 
cents,  which  plaintiff  refused  to  give,  and 
ihe  dog  was  carried  further  on,  and  lost 
by  the  negligence  of  the  baggage  master. 
Plaintiff  afterwards,  and  before  learning  of 
the  loss  of  the  dog,  offered  to  pay  what 
was  due  on  it.  Held,  that  plaintiff  could 
recover  for  the  dog  from  the  company, 
though  it  had  a  rule  providing  only  for 
the  payment  of  a  fee  to  the  baggage  mas- 
ter, and  relieving  itself  of  all  liability; 
plaintiff  not  being  informed  of  the  rule, 
and  having  no  knowledge  of  it.  Kansas 
City,  M.  &  B.  R.  Co.  v.  Higdon,  94  Ala. 
286,  10  So.  283,  14  L.  R.  A.  515.  See  note 
in  740  L.  R.  A.  508,  39  L.  R.  A.,  N.  S.,  tl37. 
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§  S68.   Connecting  Carrien. 

See  post,  "Evidence,"  §  2P9  (3). 

Liability  of  Intermediate  Carrier. — An 
arrangement,  express  or  implied,  between 
different  connecting  railroad  companies, 
authorizing  the  companies  operating  the 
terminal  roads  tO  issue  to  passengers 
through  tickets,  and  through  checks  for 
baggage,  each  being  entitled  only  to  the 
fare  for  transportation  over  its  own  line, 
does  not  render  one  of  them  liable  for 
loss  or  damage  to  baggage  sustained  on 
the  road  of  the  other;  nor  does  it  im- 
pose on  the  intermediate  company  abso- 
lute liability  for  safe  delivery,  but  merely 
the  duty  to  receive  from  the  company  is- 
suing the  tickets  and  checks,  to  safely 
carry  over  its  own  road,  and  to  deliver 
to  the  other  connecting  company.  Mont- 
gomery, etc.,  R.  Co.  V.  Culver,  75  Ala.  687. 

Notice  to  Initial  Carrier. — Where  an 
initial  carrier  was  authorized  to  and  did 
sell  a  through  ticket  over  other  connect- 
ing roads,  notice  to  the  agent  of  the 
initial  carrier  of  the  contents  of  one  of 
plaintifTs  trunks  was  notice  to  the  other 
connecting  carriers.  Southern  R.  Co.  v. 
Foster  (Ala.),  60  So.  993. 

Where  plaintiff  bought  a  through  ticket 
over  connecting  roads  from  the  agent  of 
the  initial  carrier  and  informed  the  initial 
carrier's  baggage  agent  that  one  of  her 
trunks  contained  merchandise,  the  trunk 
having  been  accepted  as  baggage  with 
such  notice,  plaintiff  was  entitled  to  re- 
cover for  the  loss  thereof  from  the  con- 
necting carrier,  though  it  was  not  per- 
sonal baggage.  Southern  R.  Co.  v.  Fos- 
ter   (Ala.),  60  So.  993. 

Larceny  by  Servant  of  Initial  Carrin-. 
— The  placing  of  baggage  by  a  railroad 
company  in  charge  of  the  baggage  mas- 
ter of  a  connecting  steamboat  line,  to  be 
delivered  at  the  boat  (if  such  baggage 
master  was  authorized  by  agreement  be- 
tween the  railroad  company  and  the 
steamboat  company  to  receive  upon  the 
trains  or  at  the  depot  of  the  railroad  com- 
pany the  baggage  of  through  passengers), 
would  not  discharge  them  from  liability 
on  account  of  the  larceny  of  the  baggage 
by  one  of  the  railroad  company's  serv- 
ants, by  reason  of  which  it  was  not  de- 
livered at  the  boat,  unless  the  baggage 
master  was  the  agent  of  the  passenger. 
Mobile  &  O.  R.  Co.  V.  Hopkins,  41  Ala. 
486. 


S  ses.  Actions. 

§  SS9   (1)   Rights  of  Action. 

Husband— Parent  of  Infant — In  Rich- 
ardson V.  Louisville,  etc.,  R.  Co.,  8S  Ala. 
559,  5  So.  308,  3  L.  R.  A.  716,  Cited  in 
note  in  I  L.  R.  A.,  N.   S„  354,  the  father 

the  toss  of  the  baggage  of  his  wife  and 
infant  child,  who  were  traveling  together. 
But  the  decision  was  upon  the  ground 
that  the  title  to  the  wife's  and  child's 
wearing  apparel  was  in  the  father.  The 
age  of  the  infant,  or  whether  the  infant's 
fare  was  paid,  does  not  appear.  Appar- 
ently the  only  question  involved  was  as 
to  who  could  maintain  the  action. 

§  SBff   <2)    Pleading. 

Complaint  —  SnfEdency.  —  A  count  in 
an  action  against  a  carrier  for  its  negli- 
gence in  putting  off  plaintiff's  trunk  be- 
fore its  destination  alleged  that  plaintifTs 
trunk  was  put  off  the  car  to  which  he 
transferred,  but  did  not  allege  that  the 
trunk  was  transferred  to  that  car  with  the 
knowledge  or  consent  of  the  defendant, 
nor  that  plaintiff  had  in  any  way  acquired 
the  right  to  have  his  trunk  carried  on 
that  car.  Held,  that  the  count  was  bad 
on  demurrer,  for  failure  to  show  that 
the  act  complained  of  was  a  breach  of  de- 
fendant's duty.  Birmingham  R.,  etc,  Co. 
V.  Grant,  2  Ala.  App.  558,  56  So.  769. 

Same — Description  of  Baggage. — In  an 
action  by  a  passenger  against  a  common 
carrier  for  damages  for  failure  to  deliver 
baggage,  a  description  of  the  baggage  in 
the  complaint  as  "one  trunk,"  containing 
designated  articles  of  jewelry  and  mer- 
chandise, and  "clothing  and  personal 
wearing  apparel,"  is,  on  demurrer,  suffi- 
ciently certain.  Montgomery,  etc.,  R,  Co. 
V.  Culver,  75  Ala.  587. 

Variance.— When,  in  an  action  by  a 
passenger  against  a  corporation  opera- 
ting an  intermediate  line  of  railroad,  for 
damages  for  the  failure  to  deliver  bag- 
gage, the  contract  is  alleged  to  have  been 
made  with  the  defendant  for  the  transpor- 
tation of  the  baggage  to  a  designated 
point,  which  is  situate  on  the  last  connect- 
ing line  to  be  there  delivered  to  the  plain- 
tiff, and  the  proof  shows  that  the  con- 
tract was  made  with  the  company  opera- 
ing  the  first  connecting  line,  and  is  an 
agreement  on  the  part  of  the  defendant 
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for  ihe  transportation  and  delivery  of  the 
baggage,  not  to  the  platnttiT  at  the  point 
of  the  destination,  but  to  the  company 
operating  the  last  connecting  line,  there 
is  a  variance  between  the  allegations  and 
proof  which  is  fatal  to  the  right  of  re- 
covery. Montgomery,  etc..  R.  Co.  v.  Cul- 
ver. 75   Ala.  587. 

§  aes  (3)  Evidence. 

PresuinptiotiB  and  Buiden  of  Proof. — 
If  the  carrier  is  both  the  receiving  and 
delivering  carrier,  or  liable  for  the  safe  de- 
livery of  baggage  at  the  point  of  desti- 
nation, proof  that  it  was  in  good  condi- 
tion when  received  and  in  liamaged  con- 
.liiion  when  delivered,  easts  on  him  the 
burden  of  showing  that  the  damage  was 
occasioned  by  some  cause  exempting 
from  absolute  liability  for  safe  delivery. 
Montgomery,  etc.,  R.  Co.  v.  Culver,  75 
Ala.   587. 

Same— Lobs  after  Receipt. — Proof  of 
the  loss  of  plaintiff's  trunk  after  its  re- 
ceipt by  defendant  for  transportation 
i:nder  a  through  contract  cast  the  burden 
on  defendant  to  acquit  itself  of  negli- 
gence. Southern  R,  Co.  v.  Foster  (Ala.). 
60  So.  993. 

Sam^— Loss  after  ArrivaL — In  an  ac- 
tion against  a  carrier  for  loss  of  a  pas- 
senger's baggage,  proof  of  the  loss  of  the 
baggage  after  arrival  raised  a  presump- 
tion that  the  carrier's  agent  was  negli- 
gent. Central  of  Georgia  Ry.  Co.  v. 
Jones,  isg  Ala.  379,  43  So.  575,  9  L.  R.  A., 
N.  S.,  1240,  cited  In  note  in  38  L.  R-  A., 

N.   S.,   385,   387. 

Connecting  Carriers — Presumption  as 
to  Initial  Carrier. — Where  the  contract 
of  th.e  receiving  company  is  not  for  de- 
livery beyond  the  terminus  of  its  line, 
but  merely  to  the  connecting  company, 
liability  in  case  of  nondelivery  at  the  point 
of  destination,  or  total  loss,  is  prima  facie 
on  the  receiving  company,  and  on  it  is 
cast  the  burden  of  showing  delivery  to 
the  connecting  company;  but  this  pre- 
sumption does  not  arise  in  case  of  a  de- 
livery by  the  connecting  company  in  bad 
order.  South,  etc.,  R.  Co.  v.  Wood.  71 
Ala.  S15,  explained  and  modified.  Mont- 
gomery, etc..  R.  Co.  V.  Culver.  75  Ala. 
587. 

Same — Presumption  aeainst  Deliver- 
ing   Company. — As    against    the    deliver- 


ing or  discharging  company  the  pre- 
sumption prevails,  in  the  absence  of  evi- 
dence, that  the  baggage  continued  in  the 
same  condition  as  when  delivered  to  the 
receiving  company  and  on  it  is  cast  the 
burden,  in  case  of  delivery  in  a  damaged 
condition,  of  showing  the  condition  of 
the  baggage  when  received  by  it  Mont- 
gomery, etc.,  R.  Co.  V.  Culver,  75  Ala.  587, 


Her 


,   by 


having  a  through  ticket  and  a  through 
check  for  his  baggage  over  three  con- 
necting lines  of  railroad,  operated  by 
separate  and  independent  companies, 
against  the  intermediate  company  for 
damages  for  failure  to  deliver  his  bag- 
gage, which  had  been  received  by  it  in 
good  order  from  the  first  company  and 
which  was  in  a  damaged  condition  when 
delivered  by  the  last  company  at  the 
point  of  destination,  no  special  contract 
or  arrangement  between  the  companies 
being  shown,  a  charge  instructing  the 
jury,  that  if  the  trunk  was  delivered  to 
and  received  by  defendant  in  good  order, 
and  when  it  was  delivered  to  the  plaintifif 
at  the  point  of  destination,  it  was  badly 
broken  and  its  contents  taken  out,  it  de- 
volved on  the  defendant  to  show  that  it 
was  delivered  in  good  condition  to  the 
delivering  company,  and  it  it  failed  to 
show  this,  the  plaintiff  was  entitled  to 
recover  is  erroneous.  Montgomery,  etc, 
R.  Co.  V.  Culver,  75  Ala.  587. 

Same— Intermediate  Carrier — Borden 
of  Proof. — Where  baggage,  for  the  trans- 
portation of  which  over  three  connecting 
railroadsr  operated  by  separate  and  in- 
dependent companies,  through  checks 
have  been  issued  by  one  of  the  terminal 
roads,  is  shown  to  have  been  in  good  con- 
dition when  delivered  to  the  intermediate 
road,  but  damaged  when  delivered  at  the 
destination,  it  does  not  devolve  on  the 
intermediate  road,  in  the  absence  of  any 
special  contract  or  arrangement  between 
the  companies,  to  show  that  it  was  in 
good  condition  when  delivered  to  the 
last  terminal  road.  Montgomery  &  E. 
Ry.  Co.  V.  Culver,  75  Ala.  587,  cited  in 
note  in  31  L.  R.  A..  N.  S..  102,  104,  109. 

Admissibility — Contents — Oatfa. — In  an 
action  against  a  railroad  company  by  a 
passenger  to  recover  for  the  loss  of  bag- 
gage, plaintiff  may  prove  the  c 
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value  of  his  trunk  by  his  own  oath. 
Douglass  V.  Montgomery  &  W.  P.  R,  Co., 
37  Ala.  638,  cited  in  note  in  37  L.  R.  A., 
N.  S.,  SBQ. 

Sam^Deviation. — In  an  action  for 
loss  of  plaintifTs  baggage,  the  {act  that 
it  was  not  carried  on  the  same  train  with 
plaintiff  and  without  her  knowledge  or 
default  was  deviated,  while  in  transit  by 
an  intermediate  carrier  and  did  not  fol- 
low the  routing  of  plaintiffs  ticket,  was 
immaterial.  Southern  Ry.  Co.  v.  Foster 
(Ala.),  60  So.  993. 

§  VSd  (4)  Damages. 

See  post,  "Actions  for  Loss  of  or  In- 
jury to  Passenger's  Effects,"  §  278. 

Salestnan's  Samples — Detaj'. — In  an  ac- 
tion against  a  carrier  for  delay  of  the 
samples  of  a  salesman  traveling  on  com- 
mission, he  could  not  recover  profits  lost, 
because  he  was  unable  to  make  sales  dur- 
ing the  delay;  such  profits  being  specu- 
lative and  contingent,  and  incapable  of 
being  proved  with  the  cert.'iinty  required 
to  constitute  recoverable  damages.  St. 
Louis,  etc.,  R.  Co..  v.  Lilly,  1  Ala.  App. 
320,  6S  So.  937. 

Where  a  salesman  traveling  on  com- 
mission was  unable  to  do  anything  dur- 
ing the  carrier's  delay  in  transporting  his 
samples,  shipped  as  baggage,  he  was  not 
limited  to  recovery  of  nominal  damages, 
but  was  entitled  to  recover  his  actual 
reasonable  expenses  incurred  during  the 
delay,  and  compensation  for  the  lime  lost, 
to  be  arrived  at  by  proof  of  his  reason- 
able wage  per  day,  taking  into  consider- 
ation his  experience  as  a  salesman  and 
his  fitness  for  such  employment.  St. 
Louis,  etc.,  R.  Co.  v.  Lilly,  1  Ala.  App, 
320,  SS   So.  937. 

§  899  <6)  Questions  for  Jurjr. 

Authority  of  Afent. — In  an  action 
against  a  railroad  company  to  recover  the 
value  of  certain  baggage,  on  evidence 
that  the  baggage  was  delivered  by  the 
railroad  company  to  the  baggage  master 
of  a  connecting  steamboat  line  to  be  de- 
livered to  the  boat,  the  question  whether 
such  baggage  master  was  the  agent  of 
the  railroad  company  or  the  agent  of 
the  passenger  is  a  question  for  the  jury. 
Mobile  &  O.  R.  Co.  v.  Hopkins,  41  Ala. 
4S6. 


(H)  PALACE  CARS  AND  SLEEPING 

CARS. 
§  870.  Duties  and  Liabilities  Iticident  to 

Ownership  and  Control  in  General. 
A  sleeping  car  company  is  a  public 
service  corporation  and  is  liable  in  dam- 
ages for  breach  of  its  duties  to  a  member 
of  the  public  which  it  is  bound  to  serve. 
Pullman  Co.  *.  Riley,  5  Ala.  App.  561,  59 
So.  781. 

§  871.  Duty  to  Receive  Passengers. 

The  right  of  a  person  to  a  berth  or 
passage  on  a  sleeping  car  is  not  unlim- 
ited, but  is  subject  to  such  reasonable 
regulations  as  the  sleeping  car  company 
may  prescribe.  Pullman  Co.  v.  Krauss, 
40  So.  308,  145  Ala.  395,  4  L.  R.  A.,  N.  S., 
103. 

Excluding  Insane  and  Diseased  Per- 
sons.— A  rule  of  a  sleeping  car  company 
excluding  from  its  cars  insane  persons 
and  persons  afflicted  with  contagious  or 
infectious  diseases  is  reasonable.  Pull- 
man'Co.  V.  Krauss,  40  So.  398,  145  Ala. 
395,  4  L.  R.  A.,  N.  S.,  103. 

A  sleeping  car  company  is  not  bound 
to  admit  persons  as  passengers  on  its 
cars  who  are  afflicted  with  a  contagious 
or  infectious  disease,  so  that  there  would 
be  a  probability  of  other  passengers  con- 
tracting the  same.  Pullman  Co.  v. 
Krauss,  40  So.  39B,  14G  Ala.  395,  4  L.  R. 
A.,  N.  S..  103,  cited  in  note  in  26  L.  R. 
A.,  N.  S.,  171. 
S    878.    Contracts  for  Acconunodations. 

A  sleeping  car  ticket  is  little  more  than 
a  symbol,  and  when  the  ticket  is  not 
correct  by  reason  of  the  mistake  of  the 
selling  agent,  the  sleeping  car  company 
is  bound  by  the  contract  in  fact  made. 
Pullman  Co.  v.  Riley,  5  Ala.  App.  S61,  59 
So.  761. 

A  sleeping  car  company  having  sold 
space  in  a  particular  sleeper  to  a  passen- 
ger entitled  to  buy  the  same,  the  passen- 
ger acquires  a  special  property  right  in 
that  sleeper.  Pullman  Co.  v.  Riley,  5  Ala. 
App,  SGI,  59  So.  761. 

Where  a  passenger's  sleeping  car  ticket 
did  not  evidence  the  real  contract,  the 
company  could  not  shield  itself  from  lia- 
bility for  nonperformance  by  a  regulation 
precluding  its  conductors  from  making- 
inquiries  as  to  the  real  contract,  or  from 
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carrying  it  out.  Pullman  Co.  v.  Riley,  B 
Ala.  App.  561,  59  So.  761. 

Where  plaintiff  purchased  Pullman  ac- 
commodations between  two  points  good 
to  leave  on  a  particular  train,  she  was 
not  necessarily  entitled  to  accommoda- 
tions the  entire  distance  in  a  through 
sleeper.  Pullman  Co.  v.  Riley,  6  Ala. 
App.  561,  69  So.  761. 

Where  plaintiff  was  entitled  to  Pull- 
man accommodations  on  a  particular 
train,  but  was  required  at  an  intervening 
point  to  leave  that  train  and  accept  ac- 
commodations on  the  second  section 
thereof,  there  was  a  breach  of  contract. 
Pullman  Co.  v.  Riley,  5  Ala.  App.  661,  5B 
So.  761. 

A  sleeping  car  passenger  held  not  en- 
titled to  recover  damages  because  for  a 
part  of  the  trip  she  was  required  to  ac- 
cept accommodations  in  a  car  and  train 
different  from  that  in  which  certain  of 
her  relatives  had  accommodations.  Pull- 
man Co.  V.  Riley,  5  Ala.  App.  561,  59  So 
761. 

A  sleeping  car  passenger  held  not  en- 
titled to  recover  damages  for  bieach  of 
contract  because  the  car  in  which  she 
was  placed  was  attached  to  a  second  sec- 
tion of  the  train  which  arrived  at  des- 
tination at  the  same  time  the  first  section 
did.  Pullman  Co.  v.  Riley,  5  Ala.  App. 
561,  59  So.    761. 

ResciBUon  of  Contract— Return  of  Pur- 
chase Money. — Where,  after  a  sleeping 
car  company  had  contracted  to  furnish 
plaintiff  a  berth  in  a  sleeping  car,  it 
elected  to  rescind  the  contract  because 
it  alleged  plaintiff  was  afflicted  with  a 
contagious  disease,  it  was  bound  as  a 
condition  to  such  rescission  to  offer  to 
return  the  purchase  price  of  the  ticket. 
Pullman  Co.  f.  Krauss,  40  So.  398,  145 
Ala.  395,  4  L.  R.  A.,  N.  S.,  103,  cited  in 
5  L.  R.  A.,  N.  S.,  1015. 

§  273.  Duties  and  Liabilities  as  to  Per- 
son of  Passencer. 
Treatment  from  Servants. — A  sleeping 
car  company  owea  a  duty  to  passengers 
occupying  accommodations  furnished  by 
it  to  see  that  its  servants  treat  such  pas- 
sengers with  the  due  consideration  and 
that  they  be  not  subjected  to  insult  by 
■  them.  Pullman  Co.  v.  Riley,  5  Ala.  App. 
561,   69   So.   761. 


Notification  of  ArrivaL — Though  a 
sleeping  car  company  is  neither  a  com- 
mon carrier  nor  an  innkeeper,  it  is  a  pub- 
lic servant  as  distinctly  as  either,  and 
owes  a  duty  to  its  patrons  to  notify  them 
of  arrival  at  destination.  Pullman  Co.  v. 
Lutz,  45  So.  675,  134  Ala.  617. 
§  871.  Duties  and  Liabilities  as  to  Pas- 
senger's Effects. 

As   to  liability   of   carriers   tn   general, 
see  ante,  "Passenger's  Effects,"  IV,  G. 
§   S74    (1)    In  General. 

Nature  of  Liability. — Steeping  car  com- 
panies are  not  liable,  as  common  carriers 
of  goods  and  innkeepers,  for  the  prop- 
erty of  their  passengers.  Pullman  Pal- 
ace-Car Co.  *.  Adams,  24  So.  931,  120 
Ala.  581,  45  L.  R.  A.  767. 

Care  Required. — A  passenger  on  a 
sleeping  car  left  his  satchel  with  an  em- 
ployee, who  placed  it  in  the  car  where 
it  could  be  easily  seen.  From  the  time 
the  passenger  got  on  until  the  train 
reached  a  certain  point  no  one  boarded 
or  left  the  car,  but  at  that  point  several 
persons  left  the  car  carrying  satchels. 
Several  employees  were  on  watch  all 
night,  but  none  knew  of  tiie  loss  of  the 
passenger's  satchel  until  he  got  up, 
though  one  of  them  was  familiar  with  its 
appearance  and  was  present  when  the 
other  passengers  got  off.  Held,  that  the 
company  had  not  exercised  reasonable 
care,  and  was  liable.  Cooney  v.  Pullman 
Palace-Car  Co.,  25  So.  712,  181  Ala.  388, 
63  L.  R.  A.  680. 

F<M-  What  Property  Liabl»— IHstol. — 
A  passenger  can  not  recover  for  the  loss, 
through  a  carrier's  negligence,  of  a  pistol 
carried  in  his  satchel.  Cooney  v.  Pull- 
man Palace-Car  Co.,  25  So.  712,  IBl  Ala, 
368,  53  L.  R-  A.  690. 

Same^Diamond  Ring  in  Pocketbook. 
— A  sleeping  car  company  is  not  liable 
for  negligently  permitting  a  theft  of  a 
valuable  diamond  ring  in  the  pocketbook 
of  a  sleeping  passenger,  who  had  re- 
frained from  wearing  the  ring  because 
the  setting  had  become  loose,  it  being  at 
the  time  no  part  of  his  personal  attire. 
Pullman  Palace-Car  Co.  v.  Adams,  24  So. 
931,  120  Ala.  581,  45  L.  R.  A.  767. 

Same— Mileage  Book. — A  passenger 
who  is  a  general  traveling  agent  for  a 
commercial   house   can   recover   for  loss. 
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through  the  carrier's  negligence,  of  mile- 
age tickets  carried  by  htm  in  his  satchel; 
such  tickets  being  usually  carried  by 
those  doing  much  traveling.  Cooney  v. 
PuHman  Palace-Car  Co..  25  So.  712,  121 
Ala.  368,  63  L.  R.  A.  690. 

Notice  to  Carrier.— A  sleeping  car  com- 
pany is  liable  for  negligently  permitting 
thieves  to  steal  a  passenger's  property 
while  he  was  sleeping,  though  he  did  not 
notify  the  company  that  he  had  the 
property.  Pullman  Palace-Car  Co.  v. 
Adams,  24  So.  921,  ISO  Ala.  9S1,  45  L.  R. 
A.  767, 

§   S74    (S)    Duty  to  Guard  Property. 

It  is  incumbent  on  sleeping  car  com- 
panies to  secure  efficient  employees,  to 
protect  property  of  passengers  from 
thieves.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, 24  So.  eSl,  130  Ala.  981,  45  L.  R. 
A.    767. 

It  is  error  to  charge  that  plaintiff  can 
not  recover  for  property  stolen  in  a 
sleeping  car  if  the  properly  was  stolen 
while  the  porter  was  awake,  as  the  porter 
might  have  been  guilty  of  negligei 
other  than  that  of  sleeping.  Pulln 
Palace-Car  Co.  v.  Adams,  24  So.  921,  120 
Ala.  5S1,  45  L.  R.  A.  767. 

A  sleeping  car  company  may  be  liable 
for  failing  to  keep  a  watch,  whereby 
passenger's  property  was  stolen,  though 
it  was  stolen  after  the  passenger's  com- 
panion had  left  the  berth,  and  while  he 
was  walking  up  and  down  the  aisle.  Pull- 
man   Palace-Car    Co.   v.    Adams,    24    So. 

921,    180  Ala,   581,  45   L.   R.  A.   767. 

9  S74  (3)  Liability  for  Acts  or  Omis- 
fliona  of  Employees  or  Fellow  Pas- 
sengerB. 

A  sleeping  car  company  is  liable  for 
property  stolen  from  a  passenger  while 
asleep,  in  the  nighttime,  by  a  fellow  pas- 
senger, where  it  did  not  keep  a  continu- 
ous and  active  watch  to  secure  the  safety 
of  the  property.  Pullman  Palace-Car  Co. 
V.  Adams,  24  So.  921,  120  Ala.  GSl,  45  L. 
R.   A.  767. 

§  S74   (4)    Contributory  NesUgence. 

Place  of  Leaving  Articles. — The  fail- 
ure of  a  passenger  in  a  sleeping  car  tc 
put  his  pocketbook  in  the  safest  plact 
in  his  berth  does  not  preclude  a  recovery 
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from  the  sleeping  car  company  for  neg- 
ligently permitting  a  theft  thereof,  as  it 
is  bound  to  take  reasonable  care  to  pre- 
vent the  theft  of  property  placed  in  any 
part  of  a  berth.  Pullman  Palace-Car  Co. 
V,  Adams,  24  So.  921,  120  Ala.  581,  45  L. 
R.   A.   767. 

A  companion  of  one  sleeping  in  the 
berth  of  a  sleeping  car,  whose  pocket- 
book  was  stolen,  was  not  n^ligent,  where 
he  left  the  berth,  and  walked  up  and 
down  the  aisle  of  the  car,  without  watch- 
ing for  thieves.  Pullman  Palace-Car  Co. 
V.  Adams,  24  So.  931,  120  Ala.  581,  45  L. 
R-  A.  767. 

The  act  of  a  passenger  on  a  sleeping 
car,  in  putting  a  ring,  that  he  was  accus- 
tomed to  wear,  in  his  pocketbook  while 
he  slept,  is  not  contributory  negligence, 
precluding  a  recovery  against  the  sleep- 
ing-car company  for  negligently  permit- 
ting the  theft  thereof.  Pullman  Palace- 
Car  Co.  V.  Adams,  24  So.  921,  120  Ala. 
581,  45  L.  R.  A.  767. 

The  negligence  of  one's  companion  in 
a  sleeping  car  berth  will  not  preclude  a 
recovery  of  the  sleeping  car  company  for 
negligence  permitting  a  theft  of  prop- 
erly. Pullman  Palace-Car  Co.  v.  Adams, 
120  Ma.  581,  24  So.  921,  cited  in  note  in 
9  L.  R-  A.,  N.  S.,  409. 

§    97S.    Companies  and  Persons  Liable. 

Liability  of  Railroad  Companies. — A 
railway  company  can  not  escape  liability 
for  injuries  inflicted  on  a  passenger  on 
the  ground  that  they  were  sustained  in 
a  sleeping  car,  owned  by  another  com- 
pany and  which  furnished  its  own  agents, 
notwithstanding  the  passenger  paid  an 
additional  fare  to  the  sleeping  car  com- 
pany for  the  privilege  of  riding  in  one  of 
its  cars,  where  it  appears  that  the  sleep- 
ing car  was  part  of  the  company's 
train.  Louisville  &  N.  R.  Co.  v.  Church, 
46  So.  457,  155  Ala.  329. 

A  passenger,  having  a  ticket  for  trans- 
portation and  a  Pullman  car  ticket,  was 
injured  while  in  a  Pullman  car  by  a  table 
handled  by  a  porter  of  the  car  falling  on 
her  hand.  Held,  that  the  railroad  com- 
pany was  liable  for  any  neglect  of  duty 
by  the  porter  causing  the  injuries,  LouiS' 
ville,  etc.,  R.  Co,  v.  Church,  155  Ala.  32», 
46  So.  457,  cited  in  note  in  23  L.  R,  A., 
N.    S.,   1069. 
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§  910.  Actions  for  Breach  of  Contract 

Complaint — Sufficiency. — In    an    actio 

for    breach    of   a   sleeping   car   company's 

contract   to  furnish  accommodations   ii 
particular  car  between  certain  places, 
allegation   that   plaintiff  was   required   to 
leave    the    car   by    defendant' 
charge   held      to   sufficiently     charge   that 
such  servant  acted  in  the  line  of  hi 
ployment.     Pullman     Co.  v.  Riley,  5  Ala. 
App.   561,   59   So.   761. 

Where,  in  an  action  for  breach  of 
sleeping  car  company's  contract  to  fu 
nish  plaintiff  accommodations  in  a  pa 
ticular  car  between  certain  points,  a 
count  of  the  complaint  alleged  that  de- 
fendant was  operating  a  through  sleep- 
ing car  for  the  carriage  of  passengers  be- 
tween such  points,  but  other  averments 
showed  that  no  one  was  entitled  to  such 
accommodations  except  holders  of  a  cer- 
tain form  of  ticket  over  a  specified  rail- 
road who  also  had  bought  and  paid  for 
sleeping  car  accommodations  on  such 
car,  such  count  did  not  charge  that  the 
sleeping  car  company  was  a  common  car- 
rier of  passengers,  but  only  that  those 
rightfully  occupying  the  car  under  con- 
tracts with  defendant  were  entitled  to 
occupy  and  enjoy  the  comforts  thereof 
as  passengers  on  the  particular  train  of 
the  railroad  specified.  Pullman  Co. 
Riley,  5  Ala.   App.  561,  59  So.  761. 

Variance. — Where  plaintiff  charged 
breach  of  contract  in  that  she  was  not 
permitted  to  occupy  Pullman  accommo- 
dations in  a  particular  sleeper,  but  the 
proof  showed  that  she  was  only  entitled 
to  Pullman  accommodations  on  a  partic- 
ular train,  the  variance  was  fatal.  Pull- 
man Co.  V.  Riley,  5  Ala.  App.  561,  59  So, 
761. 

Damages — Where  PMsenger  Rejected. 
— In  an  action  against  a  carrier  for  breach 
of  a  contract  to  furnish  plaintiff  sleeping 
car  space,  it  was  error  for  the  court  to 
refuse  to  charge  that,  if  plaintiff  had  a 
contagious  or  infectious  disease  at  the 
time  he  presented  himself  for  passage  on 
defendant's  cars,  he  could  recover  only 
the  sum  paid  for  the  sleeping  car  space, 
with  interest  thereon  up  to  date.  Pullman 
Co.  V.  Krauss,  40  So.  393,  145  Ala.  39S, 
4  L.  R.  A..  N.  S.,  103. 

Where,  in  an  action  against  a  sleep- 
ing car   company   for   breach   of 
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to  furnish  plaintiff  a  berth,  plaintiS,  if 
entitled  to  recover,  was  at  least  entitled 
to  the  amount  paid  for  his  ticket,  which 
constituted  substantial  damages,  instruc- 
tions that  if  the  jury  believed  the  evi- 
dence, or  if  plaintiff  had  a  contagious  or 
infectious  disease  at  the  time  he  presented 
himself  for  passage  on  defendant's  car, 
the  jury  could  assess  no  more  than 
nominal  damages  in  his  favot,  were  prop- 
erly refused.  Pullman  Co.  v.  Krauss,  40 
So.  398,  145  Ala.  395,  4  L.  R.  A.,  N.  S., 
103,  cited  in  note  in  5  L.  R.  A.,  N.  S., 
1015. 

Question  for  Court^Reasonableneu  of 
Rules. — Whether  a  rule  promulgated  by 
a  sleeping  ear  company  that  persons 
known  to  be  afflicted  with  any  contagious 
or  infectious  disease  or  to  be  insane 
would  not  be  permitted  in  the  cars  of 
the  company  was  reasonable  was  a  ques- 
tion for  the  court.    Pullman  Co,  v.  Krauss, 

40   So.    398,    145    Ala.    395,    4    L.    R.    A.,    N. 

S..  103. 

§  >77.  Actions  for  Injuries  to  or  Ejection 
of  Patoenger. 
Failure  to  Notify  —  Ejection  —  Exem- 
plary Damages  —  Excessiv^ness. — Where 
the  servants  of  a  sleeping  car  company 
failed  to  notify  plaintiff  of  arrival  at  her 
destination,  and  the  time,  place,  and  man- 
ner in  which  plaintiff  was  put  off  the  train 
thereafter  were  attended  with  circum- 
stances of  aggiavation,  the  court  properly 
permitted  her  to  recover  exemplary  dam- 
ages. Pullman  Co.  v.  Lutz,  45  So.  STS, 
154  Ala.  517. 

Where  a  sleeping  car  company  failed 
to  notify  a  passenger  of  arrival  at  her 
destination,  and  the  time,  place,  and  man- 
in  which  she  was  subsequently  ejected 
from  the  train  was  attended  with  circum- 
ces  of  aggravation  sufficient  to  en- 
title her  to  exemplary  damages,  she  also 
having  suffered  mental  anguish  from 
fright  because  of  her  surroundings  when 
ejected,  a  verdict  allowing  her  $1,000  com- 
pensatory and  $500  punitive  damages  was 
excessive.     Pullman  Co.  v.  tan.  154 

Ala.    517,    45    So.    675. 

§  VJ9.  Actions  for  Loss  of  ot  Injor;  to 
Passenger'!  Effects. 
Complaint — Sufficiency.  —  A    complaint 
by  a  passenger  suing  to  recover  property 
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Carriers — Case  Agreed 


stolen  in  a  sleeping  car  sufficiently  shows 
that  the  sleeping  car  company  was  neg- 
ligent by  alleging  that  it  failed  to  secure 
efficient  employees  to  protect  his  property, 
without  alleging  that  the  company  tailed 
to  have  a  watchman,  or  that  its  watchman 
failed  to  exercise  proper  care  to  protect 
plaintiff's  property.  Pullman  Palace-Car 
Co.  V.  Adams,  24  So.  931,  120  Ala.  281. 

4S   L.    R.   A.   767. 

Iiutmctiona. — In  an  action  against  a 
sleeping  car  company  for  property  stolen 
in  the  car,  it  is  improper  to  charge  that 
the  company  was  not  negligent  after 
reaching  a  certain  station,  though  such 
is  the  fact,  and  to  ignore  evidence  of 
negligence  before  the  station  was  reached. 
Pullman  Palace-Car  Co.  v.  Adams,  24  So. 
931,  120  Ala.  581,  45  L.  R.'A.  787. 

Plaintiff  and  his  companion  were  in  the 
berth  of  a  sleeping  car,  over  which  was 
suspended  a  hammock,  in  which  was  the 
companion's  coat  and  plaintiff's  vest.  The 
companion  testified  that  he  got  up  in  the 
night  and  took  his  coat,  leaving  plain- 
tiff's vest.    Plaintiff  testified  that,  when  he 


awoke,  his  vest  was 
outer  edge  of  the  ci 
etbook  which  was  i 
missing.      Held,   in 


the  berth,  on  the 
',  and  that  a  pock- 
is  vest  pocket  was 
iction  against  the 


ileeping-car  company,  that  thei 
evidence  on  which  to  predicate  an  in- 
struction to  find  for  the  company  if  plain- 
lift's  companion  was  so  handling  the  vest 
as  to  cause  the  pocket-book  to  fall  on 
the  floor.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, S4  So.  921,  120  Ala.  981,  45   L.  R. 

A.  767. 

It  is  error  to  charge  that  plaintiff  can 
rot  recover  if  he  was  guilty  of  contributoiy 
negligence,  without  hypothesizing  that 
the  loss  of  the  property  sued  for  was 
caused  by  such  contributory  negligence. 
Pullman  Palace-Car  Co.  v.  Adams,  24  So. 
921,  120  Ala.  581.  45  L.  R.  A.  767. 

Dutufci  —  Valoe  —  Market  Value,— A 
passenger  is  entitled  to  recover  the  value 
as  testified  to  by  him  of  baggage  lost 
through  the  carrier's  negligence,  though 
such  articles  have  no  market  value.  Cooney 
V.  Pullman  Palace-Car  Co..  85  So.  718, 
121  Ala.  368,  53  L.  R.  A.  690. 


Carrying  Amu. 

See  the  title  WEAPONS. 

Carrying  on  Bunnets. 

See  the  titles  CORPORATIONS;  LICENSES. 

Cars — Car  Service. 

See   the   titles   CARRIERS;    COMMERCE;    MASTER   AND    SERVANT;    RAIL- 
ROADS. 

Car  l%ortage. 

See  the  title  CARRIERS, 

Case. 

See  the  titles  ACTION;  ACTION  ON  THE  CASE. 


Case  Agreed. 


See     the  titles    APPEAL  AND  ERROR;     SUBMISSION  OF    CONTROVERSY; 
TRIAL. 
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Cue  Certified. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW. 

Case  Made. 

See  the  titles  APPEAL  AND  ERROR;  SUBMISSION  OF  CONTROVERSY. 

Case  on  .A^ipeaL 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW. 

Case  Stated. 

See  ante,  CASE  AGREED. 

Case  Sulnnitted. 

See  the  title  SUBMISSION  OF  CONTROVERSY. 

Cashiers. 

See  the  title  BANKS  AND  BANKING. 


Casualty. 


See  the  particular  titles  throughout  this  work,  as,  for  instance,  in  the  case  of  death 
or  personal  injuries,  see  such  titles  as  CARRIERS;  DEATH;  RAILROADS;  etc.; 
in  case  of  injury  to  property,  see  such  titles  as  CARRIERS;  FIRE;  NEGLIGENCE; 
SHIPPING;  etc. 


Casualty  Insurance. 

See  the  title  INSURANCE. 


Casus  Fwtuitus. 

See  the  particular  titles  throughout  this  work  wherein  the  question  would  arise, 
such  as,  CONTINUANCE;  CONTRACTS;  CARRIERS;  EXECUTION;  HOMI- 
CIDE; MASTER  AND  SERVANT.  Generally,  as  to  inevitable  accident,  see  the 
titles  CARRIERS;  MASTER  AND  SERVANT;  NEGLIGENCE. 


Catching  Bargains. 

See  the  titles  ASSIGNMENTS;  DESCENT  AND  DISTRIBUTION;  FRAUD. 
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Catde. 

See  the  titles  ANIMALS;  CARRIERS;  LARCENY;  SALES.    As  to  injury  of  a 
mals  on  or  near  track,  see  the  title  RAILROADS. 


Catde  Guard. 

See  the  title  RAILROADS.     Sec  also,  the  title  MASTER  AND  SERVANT. 

Causa  Mortis. 

See  the  title  GIFTS. 

Causa  Proxbna  Non  Remota  Spectatur. 

See  the  titles  DAMAGES;  NEGLIGENCE. 


Cause. 

As  to  cause  of  action,  see  the  title  ACTION.  As  to  cause  of  death,  see  the  titles 
DEATH;  HOMICIDE;  INSURANCE.  As  to  challenge  for  cause,  see  the  title 
JURY.  As  to  probable  cause,  see  the  titles  CARRIERS;  COST;  FALSE  IMPRIS- 
ONMENT; MALICIOUS  PROSECUTION;  MASTER  AND  SERVANT;  NEG- 
LIGENCE; RAILROADS;  STREET  RAILROADS. 


Cause  of  Action. 

i  title  ACTION,  and  references  there  found. 


Caution. 


As  to  cautioning  accused  before  receiving  confession,  see  the  title  CRIMINAL 
LAW.  As  to  cautioning  witness,  see  the  title  WITNESSES.  As  to  cautioning  serv- 
ant, see  the  title  MASTER  AND  SERVANT. 


Caveat. 

See  the  titles  PUBLIC  LANDS;  WILLS. 


Caveat  Emptor. 

As  to  the  application  of  the  rule  of  caveat  emptor  to  purchases  at  sales,  see  the 
particular  titles  throughout  this  work  wherein  such  sales  are  involved,  such  as  EX- 
ECUTORS AND  ADMINISTRATORS;  INFANTS;  JUDGMENT;  JUDICIAL 
SALES;  MECHANICS'  LIENS;  MORTGAGES;  PUBLIC  LANDS;  SALES;  TAX- 
ATION; VENDOR  AND  PURCHASER. 
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